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SUGGESTIONS  GOHGERNING  THE  STODT  OF  THE  LAW. 
Bt  th>  Eduob. 

Thi  OommentarieB  of  Mr,  JnBtdoe  Blaokstone  haye  nov  for  more  thuL  a 
centnrf  been  the  ironder  and  delight  of  personB  whoae  oarionty  or  intereat 
hare  led  them  to  iiiTestigate  the  constitntion  and  lam  of  Great  Britain,  the 
condition  of  things  from  vhich  they  grew,  and  the  reasons  upon  which  the; 
rest  Lapse  of  time  does  not  seem  to  diminish  the  attractions,  or  to  lessen 
materially  the  practical  Talne  of  these  Commeataries.  Large  as  is  the  proportion 
of  the  ralee  and  nsagea  here  defined  and  described  which  have  been  modified 
by  statnte,  or  have  become  obsolete  in  the  changes  and  habits  and  modes  of 
thoDght  among  the  people,  the  beat  book  in  which  to  take  a  comprehensive 
view  of  the  radimeats  of  English  and  American  law  is  still  the  work  now 
before  ns  of  this  eminent  jnrist.  It  is  tme  that  of  late  many  short  and  easy 
highways  to  a  knowledge  of  the  law  have  been  planned  by  different  writers, 
along  which  the  student  might  sannt^r  with  little  hard  labor  and  less  hard 
thought,  arriTing  at  his  goal  at  last  with  a  vague  impression  of  having  surveyed 
a  vast  field  of  cnrions  and  irreconcilable  contradictions,  where  conftision  was 
the  leading  principle,  and  chance  the  arbiter  of  controversy;  bnt  the  thonghtftal 
stndent,  the  earaest  seeker  after  knowledge,  ambitions  to  fit  himself  for  the 
practical  dnties  of  life,  and  for  the  stations  to  whioh  the  partiality  or  discern- 
ment of  his  fellows  might  summon  him,  has  shunned  these  deceptive  ways,  and 
by  the  ^d  of  vigorous  thinkers,  like  the  author  before  us,  has  dehghted  to 
trace  the  plain  law  running  through  the  apparent  conAiBioR,  and  to  discover 
and  contemplate  the  sound  reasons  out  of  which  rules  apparently  arbitraty  have 
sprung.  Snoh  minds  soon  perceive  that  the  field  of  legal  knowledge  is  too  vast 
and  diversified  to  be  nnderstood  from  a  superficial  survey  of  its  principal  objects 
and  features,  and  that  it  mast  be  carefiilly  explored  through  all  its  mazes  and 
intricacies,  and  with  the  aid  of  the  men  who,  having  studied  the  law  with  an 
intimate  knowledge  of  the  habits  and  customs  of  the  people  over  whom  it  was 
established,  were  prepared  to  say  why  this  rule  was  prescribed,  and  how  and 
Quder  what  circumstances  that  custom  sprung  up.  And  so  it  happens,  that 
while  year  by  year  hundreds  of  superficial  workers  are  preparing  themselves  to 
glean  in  the  fields  of  legal  controversy,  the  true  Uborers  in  that  field,  the  men 
who  are  to  reap  its  substantial  harvests,  and  to  bear  away  its  tempting  prizes, 
do  not  spare  themselves  the  labor  of  an  intimate  acquaintance  with  the  work 
of  this  great  jurist,  nor  &il  to  explore  the  abundant  stores  of  legal  learning  to 
whioh  he  gives  os  snch  agreeable  introdnctioo.  * 

Nor,  altiiough  there  are  many  things  in  Blackstone  which  have  ceased  to  be 
important  in  tiie  practical  administration  of  the  law,  can  we  with  prudence  or 
propriety  omit  to  make  onrselves  acqnainted  with  them.  Things  which  are 
abolished  or  obsolete  may,  nevertheless,  have  furnished  the  reasons  for  the 
things  which  remain :  and  to  study  rules  while  ignoring  their  reasons  wonld  be 
like  studying  the  animal  anatomy  while  ignoring  the  principle  of  life  which 
animated  it     And  it  is  noticeable,  also,  that  though  in  England,  where  the 
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oommon  law  and  the  etatotes  mentioiLed  by  this  author  hare  been  bo  gnsQj 
changed  b;  reoeat  legisladon,  new  works  adapted  to  the  present  condition  of 
things  may,  to  a  considerable  extent,  anpersede  Uie  one  before  us,  in  America 
where  man;  of  these  changes  have  never  been  made,  and  where  maoh  of  the 
recent  English  legislation  has  no  importance,  even  b;  way  of  explanation  or 
illnstration,  the  original  work  of  Blackstone  is  mnch  the  most  asefol,  as  pre- 
senting ns  the  law  in  something  near  the  condition  in  which  onr  ancertors 
bronght  it  to  America,  leaving  ns  to  trace  in  our  statntes  and  decisions  ita 
subsequent  changes  here,  nnembarrasaed  by  irrelevant  information  about 
parliamentary  legislation  which  in  no  way  ooncems  as. 

In  the  preparation  of  the  present  edition  it  has  not  been  tbonght  unimpor- 
tant to  oall  attention  from  time  to  time  to  the  differences  which  exist  between 
the  oonstitations  of  Great  Britain  and  of  the  United  States.  Some  of  those 
differences,  however,  are  too  snbtle  to  be  put  upon  paper,  and  spring  f^om 
differences  in  society  which  are  sensibly  felt  but  diScalt  of  description  or 
explanation.  To  speak  of  the  one  goTemment  as  monarchical  and  the  other 
as  republican  is  naturally  to  convey  the  idea  that  in  the  one  the  element  of 
ex;eoutiTe  strength  and  power  is  predominant,  while  in  the  other  the  influence 
of  the  people  in  the  government  is  more  direct  and  controlling;  and  the 
student  of  politics,  who  comes  to  this  subject  without  previous  &miliarity  with 
£ngtish  constitutional  history,  is  apt  to  be  surprised  when  he  finds  that  the 
personal  influence  and  authority  of  the  American  Executive  are  much  the  more 
potent,  and  that  while  the  popular  branch  of  the  American  legislature  is  at 
most  but  the  peer  of  the  upper,  the  commons  house  of  parliament  lays  down 
the  law  for  both  the  monarch  and  the  house  of  lords,  permitting  neither  of 
those  branches  of  the  legislative  department  to  oppose  its  settled  detennina- 
tions.  But  it  woald  be  idle  from  thence  to  draw  general  conclusions,  nnless 
we  go  beyond  the  theory  of  the  British  constiturion,  and  take  into  considera- 
tion tJie  aristocratic  nature  of  British  society,  and  that  strong  conservative 
sentiment  and  tendency  which  preserves  to  the  privileged  classes  the  real 
control  of  the  government^  notwithstanding  the  house  of  the  legislature, 
which  nominally  represents  them,  has  been  stripped  in  a  measure  of  its  power, 
and  the  government  brought  into  more  intimate  ^mpathy  with  the  prevaihug 
popular  sentiment.  We  cannot  understand  a  political  system,  and  judge  of  its 
value  and  probable  influence  and  permanency,  without  a  knowledge  of  the 
people  whb  have  adopted  it,  and  of  the  manner  in  which  they  are  likely  to  give 
its  ttieories  practical  effect;  for  nothing  is  more  evident  than  that  what  will 
conduct  one  people  to  ruin,  may  lead  another,  which  has  bad  a  different 
history  and  training,  and  whose  natural  and  acquired  tendencies  are  different, 
on  the  high  road  to  national  greatness  and  prosperity.  The  necessity  of 
checks  and  balances  in  government,  and  of  a  careful  distribution  of  govern- 
mental functions,  is  obviously  greatest  where  the  conservative  sentiment  is 
weakest,  and  it  is  consequently  entirely  possible  that  a  concentration  of  power 
in  a  single  house  of  the  legislature  may  be  safe  and  even  useful  in  one  country, 
while  justly  condenmed  by  all  thinking  men  as  likely  to  lead  to  commotions, 
anarchy  and  revoludone  in  another.  All  history  teaches  us  that  different 
peoples,  or  even  Uie  same  people  in  different  stages  of  advancement,  are  not  to 
be  governed  by  the  like  Modes  and  fonUs ;  and  while  we  all  concede  this  as  a 
general  ml^  We  are  too  apt,  perh^w,  when  we  compare  with  our  own  Uie 
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system  which  prarulB  in  tha  oonntiy  from  irhich  we  have  mainl;  deriTed  oar 
ideas  of  goTersment  and  law,  to  forget  that  we  erected  oar  etrnoinre  on 
foundation  ideas  of  democracy  which  never  pervaded  the  goTeming  classes  in 
Onat  Britwn,  and  that  the  aristocratic  sentiment,  which  is  there  controlling, 
is  here  in  a  poli&al  point  of  view,  insigniflcaiit. 

We  have  tried  in  America  the  system  of  setting  bonnds  to  the  authority  of 
goTemment^  by  written  constitutions  which  presoribe  limits  and  famish  the 
means  of  restraint  when  a  disposition  is  erinoed  to  orerstep  them.  It  is 
possible  that,  while  we  hare  thna  the  letter  of  the  law  in  black  and  white 
before  ub,  we  become  lees  legardfol  of  its  spirit  than  we  should  be  if  its 
marims  wete  left  to  the  watchful  care  and  reverential  gnudianship  of  the 
people.  It  is  very  likely  that  those  who  frame  the  Jaws  wonld  be  more  careftil 
at  all  times  to  keep  within  due  bounds,  if  the  responsibility  of  final  decision 
upon  questions  regarding  their  own  power  was  to  rest  with  them  rather  than 
viQi  some  other  authority.  It  isqnite  certain  that  enactment  of  donbtful 
constitutional  validity  are  sometimes  adopted  by  legislators  who  waive  the 
question  of  doubly  and  leave  it  to  be  settled  by  the  courts  when  the  true  theory 
of  our  government  requires  that  they  should  consider  it  carefnlly  and  con-^ 
scientiously,  and  make  their  'action  depend  upon  its  solution.  But,  on  the 
other  hukd,  there  are  advantages  in  our  system  which  more  than  compensate 
for  the  drawbacks  referred  to;  and  the  evident  tendency  in  this  country  is  to 
add  to  constitutional  restrictions  rather  than  to  diminish  their  number.  We 
discover  this  in  the  proceedings  of  evei;  constitutional  convention  which  ia 
held;  in  the  restraint  imposed  upon  private  and  class  legislation;  in  the 
incrrased  particularity  in  the  speoifioation  of  personal  rights ;  and  in  the 
securities  devised  to  prevent  hasty  and  improvident  action  is  legisUtive  bodies. 
This  tendency  cannot  be  overlooked  in  onr  consideration  of  the  constitutional 
system  of  the  American  states,  and,  whether  we  regard  it  as  wise  or  unwise,  we 
have  only  to  bow  to  the  popular  will,  expressed  as  it  is  in  the  most  solemn  and 
aothoritative  manner  that  could  possibly  be  devised. 

It  scarcely  seems  necessary  to  remark  that  the  stndent  of  American  law 
ought  to  be  well  grounded  in  English  history,  and  to  have  studied  tlie  develop- 
ment of  constitutional  principles  in  the  struggles  and  revolations  of  the 
English  people.  It  is  idle  to  oome  to  an  examination  of  American  con- 
stitutions without  some  familiarity  with  that  fVom  which  they  have  sprung, 
and  impossible  to  nnderstand  the  fall  force  and  meaning  of  the  maxims  of 
personal  liberty,  which  are  so  important  a  part  of  our  law,  without  first 
learning  how  and  why  it  was  that  they  became  incorporated  in  the  legal 
system.  An  abstract  consideration  of  rights  may  answer  the  porpoee  of  the 
mere  theorist,  but  it  is  not  sufficient  for  the  lawyer;  he  must  deal  with  princi- 
ples as  they  have  fonnd  recognition  in  the  legal  system,  with  all  the  limitations 
which  state  necessity  of  policy  may  have  imposed.  A  recent  thoughtful  ant* 
philosphical  writer  has  well  said  that  "rights  are  and  can  be  real,  only  as  they 
are  esteblished  in  the  civil  and  pohtical  organization.  They  are  slowly  and 
only  with  teil  and  endeavor  enacted  in  laws  and  moulded  in  institutions.  It  is 
only  with  care  and  steadiness  and  tenacity  of  purpose  that  those  guaranties 
are  foiged  which  are  the  secnrance  of  freedom,  and  they  ai^  to  be  clinched  and 
riveted  to  be  strong  for  defence  and  against  assault.  Th.e  rhetoric  which  holds 
(jie  loftier  abstract  conception  avails  notbing^  until  in  the  constructive  grasp 
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and  tentatiTe  skill  of  tiiose  who  apprehend  the  oonditiojis  of  positiTe  rights,  it 
a  shaped  and  formed  in  the  process  of  the  state.  The  former  is  often  the 
qaality  of  some  iDdividoal  thinker,  Those  ideal  is  cold  also  in  its  distant 
Ovation,  and  who,  regarding  in  erents  only  tiie  conflict  of  ideas,  is  indi^rent 
to  the  real  life  of  men  and  nations ;  and  this  indifl'erence  may  become,  when 
his  own  ideal  ie  nnrecognised,  the  gro  and  only  of  the  scorn  of  an  nnsympathiz- 
ing  imagination — not  the  nobleness  but  the  weakness  of  disdain:  the  latter  is 
the  work  of  the  statesman  who  alone  knows  how  patient  and  vigilant  is  the 
toil  which  is  the  condition  of  the  institntion  of  rights,  and  how  wary  and 
bitter  is  the  antagonism  of  the  forces  from  whose  selfish  grasp  the  ampler  field 
of  righte  is  wrested,  and  who  forgets  in  no  immediate  end  the  long  result  to  be 
attained,  nor  in  the  eznltadon  of  momentary  snccess,  or  the  disconragement 
of  momentary  fkilnre,  how  firmly  and  how  broadly  rights,  to  be  secnre  most 
be  enacted  in  the  laws  and  moulded  in  the  institntions  of  the  state."  (a) 

It  is  not  onr  meaning  that  the  student  should  read  history  with  a  view  alone 
to  the  law,  or  that  he  should  confine  his  investigations  to  the  history  of  a 
single  race :  in  this  partioalar  his  culture  cannot  be  too  broad  or  too  liberal ; 
what  we  mean  is,  that  to  the  lawyer  English  history  possesses  a  valae  that 
renders  its  carefol  study  quite  indispensable,  and  that  the  student  of  law  must 
pursue  it  as  the  beginning  and  foundation  of  his  legal  course  if  he  aspires  to 
respectable  attainments.  His  particular  uid  carefiil  attention  should  be 
directed  to  the  history  of  the  English  constitution  as  traced  in  the  works 
of  writers  like  Hallsm  and  Hay;  and  from  the  speeches  of  Burke  and  Erskine, 
and  other  eminent  statemen  of  modem  times,  as  well  as  front  some  of  the 
leading  state  trials,  he  will  derive  abundant  illustration  of  a  pertinent  and 
forcible  character,  that  will  tend  to  make  more  vivid  and  permanent  the 
impression  which  the  facte  of  t^e  history  leave  upon  the  mind.(&) 

From  these  sources  he  will  not  only  derive  increased  love  of  liberty,  and 
strengthened  attachment  to  the  institutions  under  which  he  lives,  but  he  will 
be  taught,  also,  to  discern  in  the  dry  rule  of  law  the  principle  which  underlies 
and  vivifies  it,  and  he  will  discem  how  to  apply  correctly  that  principle,  in 

(a)  "  Tbe  Nation,"  by  E.  Malft^,  p.  88.  As  tbli  book  hu  bnt  racentlv  appeared,  kttentloii 
la  oalled  to  It  m  ft  work  wbioh  nobly  Ailfllli  the  purpose  annamiced  bj  tbe  auUior  lb  hU  pref- 
■oe,  "  to  Mccrtain  and  define  the  being  of  the  nation  fn  tta  nnitj  and  contlnaltr-" 

(ft)  The  leading  cms*  on  conatttntioaal  law,  It  would  be  useftit  to  read  la  the  lame  ooDMctlon. 
TboM  regarded  ai  mch  have  been  reoently  pnblished,  witb  notea,  by  Hr.  Herbert  Broom,  bat 
hU  workbw  not  been  republtalwd  In  America.  The  following  are  the  caaea  of  moat  Interest 
and  Importance  tn  tbia  country,  with  references  to  the  reporti  or  other  publlcattoo*  where  they 
maybefonndi  Socnmerset'i  Caae,  20  State  Trials.  1,  and  Loft,  1;  tbe  right  to  peraonal  liberty) 
slaTOTj  tbe  creatnra  of  poaltive  law:  Bnibnell's  Ca«e,  «  Sute  Trials,  999;  Vaaghan,  185t 
Freeman,  1;  2  Jones,  18)  Jnron  not  to  be  coerced  in  their  rerdlct,  or  ciUed  to  acconut  for  It 
aRerwards:  Dsmeir*  Caae,  8  Slate  Titals,  1)  illegality  of  arrest  wllboat  caose  shown;  right 
to  habeas  ooTpni :  Tbe  Banker's  Case,  14  State  Trials,  1,  and  6  Hod.  SSi  Skinner,  601;  1  Free- 
man, 3SI4  tbe  right  to  prirate  property :  Lescb  v.  Hooney,  19  State  Trials,  1001)  Burr.  1692)  1 
W.  Bla.  56e;  Wllkea  >.  TPood,  19  State  Triala,  1163)  Entlck  c.  CarHngton,  id,  lOSO)  2  Wilson, 
276;  Illegality  of  general  warrants)  ri^t  to  protectim  against  nureasonable  searches  and 
selinres:  Stockdale  «.  Hansard,  9  Ad.  and  £1.  1;  11  Id.  2G8;  parliamentary  privilege  of 
pnhlteatlon;  protection  of  Individoals  against  libellous  saperaions  In  legiilatlre  docnmenls; 
Bamardlaton  >.  Soame,  6  Slate  Trials,  1063;  2  Lev.  114;  Follezf.  470)  1  Freeman.  SSO) 
8  Keb.  886)  l^slati re  powers  and  privileges.  Other  cases  of  biittRloal  nine,  and  parttonlarly 
the  gnat  cases  of  ShtpnwMiey  and  of  the  Seren  Bisbopa.  ue  Included  In  the  «^leetion.  and  all 
are  enriobed  with  ooplons  notes.  It  may  here  be  mentioned,  liao,  that  Todd's  PsrllanMUtaiy 
GoTemmeat  tn  England— a  reoent  work — is  more  nill  in  Its  collection  of  (bets  than  the  Con- 
■tUnttonat  History  by  Hayt  and  is  a  conTenlent  and  useful  work. 
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new  cases  as  the;  arise,  bj  noting  how  it  haa  been  applied  by  the  great  mindg 
which  thns  become  his  preceptors. 

He  cannot  tul,  also,  to  have  it  folly  impressed  npon  his  mind  in  the  coarse 
of  these  inveetigationB,  that  there  sre  some  bomidB  to  the  anthorit;  of  govern- 
ment, which  exist  in  the  very  natnre  of  onr  organized  society,  and  do  not  need 
to  be  pointed  ont  b;  positiTe  law.  It  is  possible  that  he  may  sometimes 
encounter  a  vague  impression  that  gOTcmment  may  rightfnlly  do  whatever  it 
has  the  jHwwr-  to  do ;  and  that  whenever  a  particular  department  of  govern- 
ment, or  officer  of  any  department,  has  not  been  made  responsible  to  any  other 
for  the  proper  exercise  of  authority,  the  determination  of  such  department  or 
officer  to  do  a  particnlar  act,  mnst  be  accepted  as  satia&ctory  and  conclosive 
evidence  that  the  act  itself  is  rightftil  and  legaL  Snch  is  not  the  theory  of  the 
American  coustitntions,  or  of  any  government  where  rights  are  recognized  and 
respected.  The  sovereignty  with  as  is  in  the  people,  and  they  have  delegated 
to  tiie  agencies  of  their  creation  only  so  mnch  of  the  powers  of  government  as 
Uiey  deemed  safe,  proper,  and  expedient.  The  power  exercised  mnst  be 
within  the  grant  made,  and  if  it  be  not,  it  is  osnrpation,  whether  the  means 
of  restraint  are  provided  or  not.  The  people  even  proceed  deliberately  and 
&om  a  conviction  of  the  absolnte  necessity  for  snch  action,  to  impose  restric- 
tione  upon  their  own  authority;  and  they  preclude  themselves  from  the 
exercise  of  sovereign  powers  except  under  the  conditions  of  caution  and 
deliberation,  which  they  have  previously,  by  their  written  couBtitntion,  im- 
posed. It  is  not,  therefore,  to  be  readily  inferred  that  they  designed  uij 
department  of  the  government  to  exercise  arbitrary  authority.  It  is  another 
common  error  to  which  our  author  gives  no  countenance,  that  constitations  in 
&ee  states  are  established  mainly  for  the  purpose  of  giving  effect  to  the  voice 
of  the  m^ority,  and  that  that  voice,  whenever  expressed  in  due  fonn,  is  and 
should  be  of  absolute  force.  The  student  will  soon  perceive  that  this  is  true 
only  in  a  general  sense,  and  that  in  various  ways  the  majority  are  curbed  and 
controlled  to  restrain  passioD  and  prevent  injustice.  To  deal  arbitrarily  with 
the  rights  of  the  minority,  even  though  that  minority  be  so  small  as  to  embrace 
a  single  person  only,  is  not  within  the  province  of  any  ftee  government,  and  the 
power  cannot  be  rightfully  conferred,  because  on  no  admissible  theory  of 
organized  society  does  the  sovereignty  itaelf  possess  it.{c) 

We  must  discard  alike  the  idea  of  a  divine  origin  for  government,  and 
the  theoretical  social  compact,  and  acknowledge  rightful  authority  in  the 
physical  power  of  the  stronger  to  subject  the  weaker  to  hie  will,  before  we  can 
accede  to  the  doctrine  that  the  greater  number  of  voters  is  necessarily  to  hold 
absolnte  sway,  or  that  the  voice  of  the  people  is  always  to  be  accepted  as  the 
voice  of  Deity.  Even  when  convened  to  consider  what  shall  be  the  terms 
of  their  compact  of  government  the  people  are  not  without  law,  and  are  not  at 
liberty  to  regard  themselves  as  under  no  restraints.  The  law  of  Ood  precedes 
their  action;  the  immutable  principles  of  right  and  justice  are  over  and  aboat 

(()  "  Sorerelgnt;,"  nyi  Dr.  Llebef,  <ClTfl  Liberty  and  Seir-goreninKnt,  o.  14)  "h  not 
kteolutbm."  And  «|;>Iq,  be  uyii  ipaaklng  of  the  detjpollnii  whicb  ii  (banded  npon  pra- 
exMinf  popalu  siMolatlim  :  "  the  proiSMt  [by  which  It  Ii  f«K)ied]  Is  of  no  Importuxw;  the 
fkcti  an  iliaplj  them,  the  power  tfani  mcqalred  Ii  deapolle,  and  hostile  to  self-goTernment;  the 
power  ii  claimed  on  the  ipronod  of  abiolate  popular  power:  ani  iibtconiet  tht  mart  toieompranw- 


g  btetrnt*  it  U  claimed  m  tte  groani  sffopdar  potMr."— Ibid,  c 
Vol.  I.-  " 
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/ 
them,  and  cannot  rightfiilly  be  i^ored;   the  life  and  the  hbert^  of  &« 
indmdaal  and  the  Cniits  of  his  hibor  are  not  more  sacred  after  the;  have  been 
declared  by  a  mitten  law  to  be  inviolable  than  they  were  before,  and  the 
legitimate  proTince  of  oonatitntionB  is  to  famish  them  with  dne  and  adequate 
protection  instead  of  providing  the  means  by  which  the  individoal  may  be 
robbed  by  the  organised  society  he  enters,  of  either  or  alLj  The  eloquent 
dennnciation  by  Bnrke  of  the  doctrine  of  arbitrary  power,  delivered  on  the 
trial  of  Warren  Hastings,  is  worthy  of  being  repeated  often,  and  thonghtfnlly 
dwelt  npon  by  those  who  frame  laws  for  a  ttoe  people.    "  He  have  arbitrary 
power!    Hy  lords,  the  East  India  Company  have  not  arbi^i^  power  to  give 
him ;  the  king  has  no  arbitrary  power  to  give  him ;  yoor  lordships  hare  not ; 
nor  the  commons ;  nor  the  whole  legislatnre.    We  have  no  arbitrary  power  to 
give,  becanse  arbitrary  power  is  a  thing  which  neither  any  man  can  hold  nor 
any  man  oan  give.     No  man  can  lawftiUj  govern  himself  according  to  his  own 
will,  mncb  less  can  one  person  be  governed  by  the  will  of  another.    We  are  aU    ; 
bom  in  subjection,  all  bom  equally,  high  and  low,  governors  and  govemed,  in    \ 
subjection  to  one  great,  immutable,  pre-exietent  law,  prior  to  all  oar  devices,       \ 
and  prior  to  all  our  contrivances,  paramount  to  fdl  our  ideas  and  all  our       j 
sensations,  antecedent  to  our  very  existence,  by  which  we  are  knit   and       j 
connected  in  the  eternal  &ame  of  ttie  Buiverse,  out  of  which  we  cannot  stir.       I 
This  great  law  does  not  arise  fh)m  otir  Conventions  or  compacts;  on  the 
contrary  it  gives  to  our  conventions  and  Compacts  all  the  force  and  aanotion 
they  can  have;  it  does  not  arise  from  our  vain  institutions.    Every  good  gift 
is  of  Ood ;  and  he  who  has  given  the  poWer,  and  from  whom  alone  it  originates, 
will  never  suffer  the  exercise  of  it  to  be  practiced  upon  any  less  solid  founda- 
tion than  the  power  itsel£    If,  then,  all  dominion  of  man  over  man  is  the 
effect  of  the  divine  disposition,  it  is  bound  by  the  eternal  laws  of  him  that  gave       [ 
it,  with  which  no  human  authority  can  dispense;  neither  he  that  exercises  it, 
nor  those  who  are  subject  to  it;  and  if  they  were  mad  enough  to  make  an       | 
express  contract  that  should  release  their  magistrate  from  his  duty,  and  should      / 
declare  their  lives,  liberties  and  properties  dependent  upon,  not  rales  and  laws,     /' 
but  his  mere  capricious  will,  tint  covenant  would  be  void.    The  acceptor  / 
of  it  has  not  his  authority  increased,  bat  he  has  his  crime  doubled.''((I)        **— ^ 
What  has  been  said  does  not  at  all  call  in  question  the  correctness  of  those      t 


roles  which  have  been  laid  down  by  courts  and  law  writers  for  the  construction 
of  written  constitutions,  and  for  the  guidance  of  legislative  bodies  or  judicial 
tribunals  in  passing  upon  the  disputes  which  arise  under  them.  What  is  right, 
what  is  expedient,  what  is  proper,  what  constitute  the  inalienable  rights  of 
individuals,  and  what  is  Uecessat^  to  be  inserted,  in  their  constitution 
of  government  to  protect  them,  the  people  who  frame  it  must  jadge,  and  not 
generally  he  who,  under  it,  is  vested  with  executive  or  judicial  functions. 
Bat  in  all  our  inquiries  concemtng  what  the  law  is,  and  how  the  written 
constitution  afTectd  the  rights  of  individuals,  we  are  in  danger  of  being  led  to 

(i)  And  «g>lD,  b«  ISTI  In  the  Mme  ipeech :  "  Lkw  mm!  •rbltrar;  power  are  In  eUniX  maltj. 
"une  me  •  nukgl^nte,  and  I  will  luinie  froptrtt;  nanie  me  I>ower  and  I  will  Dane  proUeiitH. 
Ii  aoontndSetlCHi  in  termai  Itlablaiphemy  In  rellgloui  ltl«wick«diMU  tn^litica,  toaar  that 
7  DUM  (ma  lw*e  arbttnuy  power.  In  every  patent  of  office  the  dntv  ti  iDclnded.  For  what 
M  doea  a  maglttrata  exiitt  To  inppoae  (br  power  1«  an  alMordity  In  Idea.  Jndgea  an 
lUed  and  goTMned  bj*  the  eterbal  lawa  of  Jnatlce  to  which  we  are  all  aabject."    See  Prior'i  > 
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&iB6  conclnsionB  if  we  do  not  keep  in  mind  the  primary  and  fondamental  tact, 
that  "written  constitationa  sanctify  and  confirm  great  principles,  hat  the 
latter  Mg  priorineziateiice  to  the  former."(fl)  Those  inetruments  have' 
for  one  of  Meir  c^Giereb^  m^rotectT6n"Drtjit  rights  of  minorities:  they  seek 

.  the  establishment  of  a  govemment  of  laws  which  shall  be  restrained  in  its 

J  operation  within  the  proper  sphere  of  goTenunent,  and  shall  protect  the  pre- 

f  existent  rights,  not  take  them  away.(/ ) 

The  best  aid  to  a  proper  understanding  and  interpretation  of  the  law,  where 
one's  previons  reading  has  fitted  him  for  its  consideration,  is  a  thonghtfnl  and 
patient  examination  of  the  pnrpose  of  its  enactment     If  one  shall  enter  upon     t 
the  study  of  the  law  nnder  the  impression  that  the  extent  of  hia  advancement     / 
most  necessarily  bear  some  relation  to  the  nnmber  of  hours  consumed  in      { 
reading,  and  the  number  of  pages  devoured,  and  shall,  in  consequence  of  that     I 
mistaken  impression,  hurry  over  gronnd  where  he  should  proceed  slowly,  can-      J 
tiously,  and  with  mnch  pains-taking,  he  must  be  brought  at  last  face  to  face      ' 
witti  ttie  fhct  that  he  is  reading  to  little  purpose,  and  catching  but  surface 
views.    For  it  is  as  true  with  tlie  mental  as  it  is  with  the  physical  life,  that,  to 
nourish  and  strengthen  the  powers,  there  must  be  time  and  opportunity  for 

I  digestion;  and  this  process  demands  consideration,  reflection,  and  patient  and 

~>_William  Hamilton,  "is^^ij^for 

jS^monnt  end  of  liberal  stu^y  is  the 

ieTeL)pmenfortEe"stpdent^s  mind  j'^and  knowledge  is  principally  nseful  as  a 

(means  of  detemumng  the  &cnlties  to    thaT^zercise  th^UOgli    whi^  this 
deveTopment  i8'^compliBhed."(jy^  The  study  of~?he  law  mn'st  be  wiiK^  active 
mind  and"  receptive  understanding ;  for  otherwise  the  student,  however  patient    ( 
his  reading,  will  be  forced  to  confess  in  the  end  that,  in  the  "nice,  sharp     \ 
quillets  of  the  law,"  with  which  his  memory  is  burdened,  he  is,  like  Bhak-     | 
speare's  clown,  "  no  wiser  than  a  daw."    That  lawyer,  however  able,  who  rises     ' 
in  oonrt  to  discuss  great  questions  with  no  bettor  or  more  thonghtfnl  prepara- 
tion than  a  great  collection  of  precedents,  fh>m  which  he  may  read  what  this 
jndge  has  said,  or  what  deduction  that  writer  has  made,  has  generally  no  right 
to  expect  that  he  is  rendering  valuable  assistance  to  the  court,  or  that  he  is 
advancing  essentially  the  cause  of  his  client.    Every  litigated  case  has  an 

(«)  2  VTetwtor'B  woAs,  S9S.  See  aIbo,  per  Bat««,  arguendo,  in  Bamilkoi  t.  Si  Loaia  Conntr  / 
CoQTt,  16  Mo.  IS,  qoolfld  in  Coo.  Gomt.  LIm.  86.  "  Tbe  pr1noip«l  kiin  of  loeiety  ia  to  pnteot  / 
indiTidamla  in  Um  enjoymetit  of  those  alwolDte  riglita  whli^  were  yetted  is  them  bf  tlie  immnt-  I 
■ble  Utb  of  nature,  bnt  which  oonld  not  be  preserved  in  peace  without  that  motnal  Msfmutoe  j 
and  interootUM  which  il  gained  by  the  Instltatloa  of  frleiKllj  and  wxiiil  oommanitioa.  Henoe  \ 
it  followa  that  the  flrgt  and  primary  end  of  tiaman  lawa  ia  to  maintain  and  regulate  tbeaa  ^ 
abaolnte  righta  of  Indivlduala."  Po«t,  book  1,  p.  124. 
-,  (/)  "All  endearors  to  throw  more  and  mors  nnartlcnlated  power  Into  the  Iiaikdi  of  the  pri- 

__  -^  mary  maatet,  to  d^nire  a  conntry  mora  and  more  of  a  gradoally  eroWlnj;  cliaraoter)  in  one 

>  {  I     word,  to  introdooe  ao  erer-increaaing,  direct,  anmodiSed  popular  power,  amonnt  to  an  aban-  . 
-      I     dooment  of  aelf-foveniment,  and  an  approach  to  imperatarlal  aovereignty,  whether  there  h«'~       ' 
.  r    '      /     aetoaliy  a  Cteaar  or  not~ta  popular  alwolntlam,  whether  the  abaolatiam  remain  fbr  any  length 
-•    '      /      of  time  in  tho  handa  of  a  sweeping  majority,  snl^fect  of  coane  to  a  alilllhi  leader,  aa  In  Athena 

V  ,    />      an«T  tbe  Peloponeslao  war,  or  whether  It  rapidly  paw  oyer  into  the  handa  of  a  broadly  named     ,'  ~ 
/y,-       ■      Cwar.    Imperatorial  aovereignly  may  be  at  a  certain  period  more  planal  ble  than  the  aorer-    ' 

V  '  ■      I      ''k°^7  founded  upon  dtrine  right,  bnt  they  are  both  eqn^ly  hostile  to  self-government,  and  tho  / 

1  fmly  means  to  reriat  the  Inroads  of  power  ia,  under  the  guidance  of  PrOTidence  and  a  liberty-   7 

(      f  wedded  people,  the  same  means  which  in  ao  many  cases  have  withstood  the  inroads  of  the  , 

/  barlMrians,  namely,  the  institntton,  the  self-SQatalnlDg  and  o^janio  system  of  laws."    Lleber   ( 

/  CIt.  Lib.  andSelfOov.eh.  SS.  '' 

■  (g>  iretaphy»icB,SS1.2. 
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ftspect  of  its  ovn,  and  la  sappoaed  to  preaent  some  new  oombinatioii  which 
renders  it  donbtfU  what  principle  should  be  applied,  or  what  circnnutanoe 
ahonld  be  controlling;  and  what  the  court  nsedB  Ib,  to  have  the  principle 
pointed  out^  and  the  why  and  Uie  how  of  its  fq>plicability  explained.  Jndgee 
may  read  books  and  hnntnp  precedenta  for  themaelTes;  bntthey  have  not 
always  the  leisore  to  devote  to  each  case  that  thought  and  reflection  which  the 
oonQsel  is  employed  to  give,  and  which  may  be  eBsential  to  in^aie  its  being 
groanded  on  the  proper  baeis.  This  is  the  daty  of  the  coansel;  and  when  he 
has  read  what  he  BappoaeB  to  bear  upon  the  case,  and  has  carefnlly  arranged 
and  digested  his  learning,  he  has  a  right  to  feel  confident  in  his  preparation, 
and  in  his  ability  to  present  a  more  forcible  and  convincing  argument  to  the 
court — applying  it,  as  he  will,  to  the  precise  &ct8  of  the  controversy — than  any 
he  can  read  from  the  authorities.  Indeed,  much  reading  of  undigested  cases, 
or  even  text-books,  at  the  bar,  is  osually  a  waste  of  tim^  or  at  best  only 
answers  the  purpose  of  directing  the  attention  of  the  court  to  a  great  nnmb^ 
of  decisions  which  might,  with  equal  profit,  be  specified  in  a  written  list  to  be 
handed  up  to  the  judges  for  their  subsequent  investigation.  For  such  reading 
will  often  leave  only  a  vague  and  imperfect  idea  that  the  authorities  read  fix>m 
have  some  sort  of  bearing  upon  the  question  under  consideration,  but  precisely 
what,  the  judge  must  satisfy  himself  afterward  by  making  that  study  of  them 
which  the  counsel  has  failed  to  make. 

The  caution  which  involves  thorough  preparation  for  practice  is  more  need- 
ful in  cases  regarding  fundamental  rights,  than  in  any  others.  The  tempta- 
tion is  too  great  in  Amerioa  for  practitioners  to  open  offices  and  tender  their 
assistance  in  legal  causes  without  any  snob  examination  of  the  institutions 
under  which  they  live  as  will  entitle  them  to  be  heard  on  questions  of  con- 
stitutional authority.  It  is  too  often — indeed,  it  is  usually — the  cose,  that  law 
reading  is  directed  mtunly  to  preparation  for  an  early  entry  into  practice,  in 
simple  cases  and  in  the  lower  conrts,  and  that  works  on  contracts  and  on  torts 
uc  allowed  to  occupy  the  attention  to  the  exclusion  of  the  works  on  govern- 
ment Something  of  politicB  the  student  will  be  inclined  to  learn ;  and  it  will 
not  be  suprising  if  the  temptations  of  political  life  shall  beset  him  early,  and 
lead  him  away  into  excitemente  that  are  &tal  to  regular  and  dispassionate 
investigations;  for,  in  politics,  one  reads  not  so  much  to  form  judgmente  as  to 
gather  arguments  in  support  of  pre-existing  notions;  and  notoriety  in  that 
field  is  quite  consistent  with  great  ignorance  on  constitutional  subjects.  The 
leaders  of  tlie  political  party  will  be  read;  while  the  jurists,  whose  business  it 
has  been  to  treat  constitutional  subjects  born  a  judicial  stand-pointy  are  over- 
looked; and  the  training  which  one  obtains  in  that  way,  while  it  may  fit  him 
for  mining  an  efTectsve  stump  speech,  goes  but  a  little  way  in  the  preparation 
for  undertaking  such  great  questions  of  government  as  the  lawyer  of  reputed 
ability  is  liable  at  any  time  to  be  called  upon  to  grapple  with. 

What  sort  of  an  argument,  for  instence,  would  have  been  made  by  Mr.  Har- 
grave  in  the  great  case  of  Sommersett,  had  his  reading  and  reflection  been 
confined  within  the  narrow  bounds  which  many  law  studente  of  the  present 
day  seem  willing  to  accept  as  furnishing  sufficient  scope  for  their  powers? 
Would  that  eminent  judge,  who  is  admitted  to  have  made,  with  reluctance,  a 
decision,  which,  in  the  law  of  personal  liberty,  will  be  a  hindmark  fi>r  all  time, 
have  been  brought  to  the  point  of  convictioa  which  would  insure  ita  being 
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nude  at  idl  ?  Nor  are  we  to  enppose  that  all  the  great  qneetioiiB  regarding 
indindiial  liberty  have  been  diepoaed  of  by  the  deciaions  of  Lord  Mansfield  and 
Lord  Camden ;  or,  to  paw  to  qneetiona  peculiar  to  onr  own  country,  that  all 
doQbta  oonceming  the  proper  limits  of  federal  anthority  were  aettled  by  thft 
dedsiona  of  Chief  Jnetice  Marahall,  ao  that  nothing  ie  left  to  the  lawyer  of  to- 
day  bat  to  apply  the  principlea  tiiat  he  laid  down  t«  the  new  caeea  which  &om 
time  to  time  arise.  Gaaea  have  ariaen  in  onr  own  time  qnite  aa  important  as 
McColloch  V.  Maryland,  or  any  of  the  other  great  controveraiea  to  which  Jn^ 
Marahall  bronght  his  matchlesa  logic  and  pie-«minent  wisdom.  The  qoestion 
of  the  proper  bounds  of  martial  lawj(A)  of  the  right  of  Hie  federal  goreniment 
to  make  anything  bat  gold  and  ailTcr  coin  a  legal  tender  in  the  payment  of 
debts  ;(i)  of  the  meaning  of  the  term  "  bills  of  attainder,"  and  the  power  of  the 
states  to  impose  teat-oaths  in  order  to  ezolade  from  office  or  profeeaional 
employment  those  who  may  have  taken  part  against  the  gOTemment;(y)  have 
recently  demanded  anthoritatiTe  decision,  and  have  moved  the  nation  as 
profonndly  aa  did  any  of  the  earlier  oasea.  Bat  there  are  many  qnestions 
lying  along  the  border  line  between  federal  and  state  anthority  which  still 
remain  to  be  discnssed  and  aettled.  Whether,  for  instance,  the  government 
of  the  nation  may  rightfally  impose  stamp  duties  upon  contracts  permitted  b 
the  states,  and  declare  the  contracts  invalid  as  a  penalty  for  neglect  to  affix  the 
stamp  ;(i)  whether  it  has  conatitntional  anthority  to  tax  t^e  salary  or  other 
compensation  which  a  state  officer  receivea  from  the  state  for  his  official 
aervioes  ;(2)  whether  the  states  may  oonstitationally  bal^gain  away  the  power 
of  taxation  in  any  given  case,  and  whether,  if  they  do,  the  federal  courts  are  to 
enforce  the  bargain  under  that  clause  of  the  constitution  of  the  United  States 
which  forbids  the  states  passing  any  law  impairing  the  obligation  of  contracts; 
(in)  how  &r  the  grant  of  exclusive  privileges  is  enforceable  against  a  state; 
and  many  otiiem  of  the  like  importance,  are  not  yet  transferred  beyond  the 
r^on  of  controversy,  and  are  to  be  pondered,  perhaps  diacnssed  and  settled,  by 
the  yoting  men  who  shall  hereafter  come  upon  the  stage.  i"^ 

And  passing  beyond  the  province  of  the  federal  power,  we  do  not  find  that 
all  is  plun  in  the  constitntional  law  of  the  individual  states,  and  that  the 
ftmotions  of  government  are  in  every  case  clearly  defined,  and  its  limits 
definitely  marked  out.    The  great  question  of  the  right  of  the  atate  to  teach 
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ip  Otunmli^  V.  UlmonTi,  4  Wal.  2T7|  Ex  parte  Gariwd,  M.  888. 

(k)  Tbe  rigjit  bw  been  qoMtlcmed.  Sm  Cupenter  w  SneUiBg,  67  Ham.  4G3  t  Olemew  v. 
Ooand,  19  Hkh.  170 ;  (Mg  v.  IMibimA,  47  III.  470;  OrlfflD  «.  Burner,  85  Oobu.  a89t  Hatebt 
>.  Orirt,  S4  N.  0. 78ft]  Oiven  •.  Holmv,  101  Maw.  3fi0t  Pm^«  t>.  Oatoa,  48  V.  T.  40t  Spwnr 
«.  BlflM\  I  Hsbkell       ;  Hnnterv.  Oobb,  1  Bnsb,  380-,  Saatmon*  v-Hallowsj,  21  Xlch.  162. 

(I)  Tnta  qneatloB  mvrt  bow  be  MMMed  as  pat  at  net  \>j  tbe  deaial  of  the  pewo-  liy  tbe 
Supreme  Comt  of  the  United  State*  fit  Bnflwtoii  tr.  Daj,  11  Wal. 

M  On  thla  mttfeet  eee  the  eeeee  ooUeoted  In  Coolej'i  Owutltntloiua  Ltrnftatlmu,  p.  280, 
note.  See  aim  the  dlMent^  «vlDlon  of  Mr.  Jnetloe  Miller,  omoarred  In  hj  the  cUef  Justice 
and  Mr.  Jnettee  FMd,  in  Waabtutoa  Unlventt;  «.  Boose,  8  WiH.  441.  One  mnit  be  eon- 
viaeed,  on  teedtog  tbia  eaae,  that  Aa  Uw  npon  tbe  niMect  mnrt  stUl  reoelve  fttrther  examlDB- 
tk«  in  tbe  tribunal  of  Isst  rseort,  aad  that  tbe  doctrine  of  pravioos  decMw*  li  not  antlrelir 

(loD  Iflnc  elow  tbe  border  line  betireen  fodenl  and  state 
>d  dHQcTU^  and  danger,  the  reader  b  referred  to  the  oue  of 
g.  K.  S.  401,  and  tte  fbrdble  note  of  Judge  Bedfleld  qtpended 
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religion  in  ite  sahoola,  or  of  its  duty  to  abstain  from  such  teaching,  and  what 
precisely' la  meant  by  the  doctrine  of  religions  liber^  and  equality  as  ve  have 
engrafted  it  in  onr  constitntion,  are  still,  it  appears,  open  qnestioiu,  and 
threaten  violent  and  angry  coDtroTei:8y.(n) 

The  limits  of  local  s^-goTemment^what  it  properly  embraces,  in  what 

I    directions  and  how  &r  it  may  be  extended,  and  in  what  degree  the  state  may 

limit  and  control  it — are  etUl  demanding  Uie  attention  of  both  the  lawyer 

I    and  the  legislator,  and  qneatione  oonceming  them  become  at  times  of  nniTerBal 

importance,  (o) 

Not  less  difficult  and  important  are  the  questions  regarding  the  proper 
division  of  governmental  powers  between  the  three  departments  created  for 
their  exeroise.  We  have  endeavored  so  to  frame  onr  conatitntioas  that  "the 
legislative  department  shall  never  exercise  the  execatiTe  or  judicial  powera, 
or  either  of  tiiem;  the  exeontive  shall  never  exercise  the  legislative  or 
judicial  powers,  or  either  of  them ;  the  judicial  shall  never  exeroise  die 
legislative  or  executive  powers,  or  eiiher  of  them ;  to  the  end  that  it  taay  ie  a 
government  of  lawa,  and  not  of  men.'ip)  But  what  is  legislative  and  what  is  . 
exeontive,  and  what  is  judicial  power,  and  who  shall  say  when  either  is  seized 
into  nsniping  hands  f 

The  attention  of  the  student  is  called  to  a  few  of  these  questions  for  the 
purpose  of  indicating  the  broad  fields  which  still  await  the  laborer  who  shall 
fit  himself  to  enter  them.  The  fbondation  for  due  preparation  must  be  laid  in 
student  life  if  ever,  and  he  who  lays  it  broad  and  deep  may  fiud  himself  called 
upon  to  take  part  in  the  struggles  of  the  giants  which  some  day  will  be  had 
over  these  questions.    No  small  share  of  this  preparation  will  be  made  when 

<!«>  AttentlDD  (a  directed  to  tbe  thoroogb  ezunlnmtioii  wbtch  this  g«ner»l  nit(}Mt  anderwent 
In  liba  CMS  et  Hfnor  v.  Th«  Bo*rd  of  Edncatlon,  In  the  auperfor  court  of  Cinclniiatl  (pcbliihed 
by  B.  Clarke  k,  Cki.,  Cinotncitl),  aod  to  tbe  mulcrly  ■rgamentB  nuido  at  the  bar.  The  cue 
abowa  how  importoDt  ft  la   that  tbe   tnreattgattoni  of  ■  lawyer,  egpeoially  on  conttitatioual 

nationa,  abould  take  a  wide  and  llbenl  nmge,  and  that  be  aboald  mftke  bimaeir  thoronghly 
lliar  wltb  tbe  fluidataenUl  principlea  of  tbe  gOTernment  nnder  which  he  Uvea.  Tbe 
argnmenti  of  cocnael  are  deserrlDg,  for  their  ability  and  reaearch,  as  well  ai  (br  tbe  imporLanee 
of  Uie  inbject  dlacnsaed,  of  the  moat  carafol  And  thonfAtM  examination.  It  li  well  wltb  any 
Uwyer  wbeti  ha  i«  ao  fail  of  hi*  aubjact  that  be  can  tmtbfiiUy  lay,  aa  was  udd  by  tbe  bonorable 
Stanley  Hatbewa,  at  tbe  cloae  of  a  long  and  maaterly  arpunent,  replete  wltb  learning,  and 
Rowing  wltb  apt  illnatratlm :    "  There  li  a  leorld  <^  tkti^i  crMMinf  upon  im   ta  wte/;  but  I 

<o)  Tbe  qaeatlon  of  tbe  right  of  a  al«te  to  raqnlra  or  empower  ita  mnnicfpaUUet  t»  aid,  by 
loaju  or  donation*,  tbe  private  corporatlona  wbc  an  engaged  in  OMUtmcUi^;  wmka  of  Intmal 
Improvement,  ia  oertalnly  one  of  the  meet  important  now  before  tbe  *-*-■'**"  pe<»le.  Tb«e 
are  many  who  question  tbe  r^t,  on  the  aame  igroand,  enbatanUaUy,  on  whleb  Htenta 
of  monopoly  were  declared  unlawful  In  the  Ume  of  Qneen  EliMbetb.  "  Ar  Untni^  aO  tktt 
moncpalitt  u  for  tht  pHtiatt  gsi*  qf  Ihi  palttiUm :"  not  for  Uie  benefit  ot  tbe  pabUc.  Dar^  *. 
Allain,  11  Bop.  64.  Of  late  there  baa  been  a  dedded  dlapoaitiMi  In  aome  atatw  fbr  the 
leglaUtore  to  lake  to  Itself  a  large  ahare  In  the  aonnunent  of  lt«  dtlea,  ud  even  tlw  appoint- 
ment of  mnnlclpal  oSlcera.  Thia  la  snpnoaed  to  m  JnatlBed  br  local  abnaea  and  to  be  within 
that  supreme  contrtri  which  tbe  itate  la  aald  to  bM«  of  Ita  municipal  subdlrUona  when  not 
restrained  l^  poaltive  provtaiona  of  Its  conatltuUoB.  But  II  (a  wwth;  of  acoie  reflection 
wbethcr  tbe  people  In  enacting  their  courtftntkn  e*er  nndersUnd  that  tbey  are  conArrlng  ndi 
supreme  power.  Local  teif-gotemment  Is  the  meet  conafriouooa  and  tmportaat  fhet  in  our  pMltloal 
hiatorri  and  It  cannot  be  doubted  that  enrr  al«te  OMiaUtattra  has  been  (mmed  ia  the  expecta- 
tioo  that  audi  EOTemment  Is  to  continue  as  an  onqnesUoiwd  right.  It  may  be  aenooaly 
questioned  whether  tbe  power  to  take  away  or  aerionslj  abridge  tbls  rl^t  can  be  eoDiIdered  as 
fUriy  wltbta  any  general  grant  of  legi^tire  power,  and  wbetber  ezj^eas  caaatltntlonal  gnarantlea 
can  be  needed  to  secure  that  which  has  always  been  eq}oyed  fh>in  the  rery  earlisat  history  of  tbe 
omintry,  and  whitdk  b  understood  to  be  tlw  birtbrigbt.of  AiMriew  «1M>^' 

Ip)  ^la  Is  an  extract  from  Ute  OMUtitntion  ofllMMobufeHa. 
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the  Bathor  before  as  is  oarefnll;  read  and  understood,  but  tbe  standard 
Amerioaa  writers  on  govemment  ought  also  to  be  &miliar,  and  what  is 
peooliar  in  our  system  should  be  mnde  the  subject  of  special  study  aud 
examiDation.  In  this  field  of  his  inquiries  tbe  student  will  meet  witii  muoli 
that  is  crude,  uid  with  many  dedsions  made  under  oircumstanoee  precluding 
due  deliberation,  and  perhaps  piesentiag  to  the  mind  onlj  Tagne  and  indefinite 
notions  of  constitutional  right ;  but  it  is  not  essential  that  he  should  follow 
blindly  the  leading  of  any  man  or  any  court;  the  light  is  always  attunable 
if  he  will  but  strirD  for  it,  and  the  greater  the  confusion  of  authority,  the 
greater  is  his  credit  if  he  can  succeed  in  pointing  out  clearly  the  principle  that 
should  gOTem.(;) 

The  admirable  lectures  of  Ohanoellor  Kent  every  student  is  expected  to 
mooter  after  he  has  made  himself  familiar  with  the  Oommentaries  of  Mr, 
Juatioe  Blaokstone.  Those  lectores  give  as  a  pleasant,  though  very  much 
condensed,  view  of  the  general  principles  of  the  law  of  nations ;  of  American 
constitutional  law,  of  the  sources  of  the  munioipal  law  of  the  seToral  states, 
and  of  the  absolute  and  relative  rights  of  individuals.  The  law  of  corporations 
next  engages  attention.  Students  who  read  by  themselves  usually  complete 
the  reading  of  this  work  before  passing  to  any  otiier,  but  i^  instead  of  so  doing, 
th^  should  adopt  the  course,  after  mastering  the  lecture  upon  a  partioular 
sabjeot — as  for  instance  Oia  subject  of  corporations — of  taking  up  one  or  more 
of  the  leading  treatises  upon  the  same  subject^  they  would  make  more  sure 
of  their  ground  as  they  progressed,  and  be  likely  to  acquire  a  knowledge  more 
preoiae  and  accurate.  The  clear  and  lucid  presentations  of  the  leading 
principles  of  all  these  lubjects  made  by  Kent  will  prepare  one  to  master  the 
details  of  the  more  extended  work.(r)  Passing  then  to  the  law  of  personal 
property  and  of  oontraots  in  Kent  the  student  will  find  it  useful  in  like 
mumer  to  follow  with  the  works  of  text  wiit«rs  devoted  to  these  bnuichei 
of  the  law.(a)  Works  upon  partioular  divisions  of  the  law  of  contracts,  such  at 
bailments,  agency,  partnership,  and  mercantile  law  generally  may  usefully  be 
read  in  immediate  sequence.  Upon  oil  these  extendi  and  exhaustive  treatises 
will  be  met  with,  and  as  the  subjects  are  of  every-day  importance  in  the 
lawyer's  practice,  it  is  likely  that  these  treatises,  or  others  of  equal  value,  will 
be  presented  in  new  editions  from  time  to  time  as  accumulating  decisions  or 
new  ciroumstanoes  thall  render  important^  so  that  the  student  may  at  any 

<f>  Upon  tbe  ml^Mt  of  tfao  fbdonl  agutKqtfoa,  no  work  u  jat  nipenadM  tb«  «1>bonto 
tnUlw  of  Mr.  JiuUoe  Story  i  thoogb  U  It  mra  re-wrltteo  In  tIbw  of  raoent  event*  mud 
airtkoritte*,  H  mi^  1M  nude  mvdi  mme  nlnable,  end  be  Urgelj  inoreMed  fn  Intareat  to  thoee 
irto  AM  beiMfler  reed  U.  Some  wrj  eoDvenient  lltUa  hutd-booka,  prMeotlBg  amlyset  of  tbe 
■OMHtBtton,  uid  feme  of  tben  cMoK  tbe  deolilonH  of  tbe  oomtB  nndM  Iti  Kvenl  clansee,  kre 
nadflv  sttabMble.  Ike  foondaUon*  ^  federel  eouUlntioMd  kw  mar  be  tnoei  mry  utia- 
batonr  ia  tbe  pene  of  tbe  Pedstyllit,  and  Bniot'e  DebatM  will  be  naoU  for  leAnuoe.  Vjfoa 
lotRBatloBal  law  Mr.  VbeatoD'i  tr^ue  lUU  Mt^u  tbe  flnt  rank. 

(r>  VpoD  OOTpataUoM,  tbe  beat  now  In  nee  !•  tbe  treatbe  by  Angell  fc  Amea.  It  wems, 
twvever,  to  pto*»  npnlaiva  to  atodenta,  (bon|^  almoat  Indlipenaable  to  tbe  praetfetng  latmr. 
Gmt  on  CoraoraUona  la  »1m  a  jrood  wwk,  and  tbe  law  m  the  aame  intiJeot  li  alao  aet  fbrtb 
very  fnilj  aad  daarh  by  Hr.  Bedfield  ta  fala  work  on  lailwaya. 

M  TUHatu  on  fmoaal  Propaity  la  an  axceUent  woric.  Hatcalfa  Prlndplea  of  tbe  Law 
of  Cootneta  la  a  good  Introdnotion  to  thia  mbioat,  bnt  tbe  indent  mint  &ot  oonlont  bfrnaelf 

wttblbat.    Thenaia  ■avanl  elaboiata  baatlaea  on  oontiMta  now'-    "    '"'  '-  "-  "- 

bdnc  the  ganenl  Ikmrlta.    Browne  on  the  SUtate  of  Franda  b 
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time  haTfi  in  Bome  one  or  more  of  them  a  BstiBEftotory  and  reliable  vieir  of  the 
existing  law.  (t) 

Wben  the  atiident^  in  panning  this  conrse,  shall  reach  the  law  of  real  estate, 
it  would  be  well  for  him  to  panse  for  a  moment^  to  consider  some  of  the 
oircnnutanoeB  which  are  apt  to  render  its  atady  snperfioiaL  There  is  no  lack 
here  of  abundant  and  safe  goides,  for  the  works  npon  real  estate  law  are 
nnmerons,  profound  and  exhanstiTe;  bnt  that  thej  do  not  prore  attraotiTe 
must  be  confessed,  and  that  they  foil  to  Teoeire  that  attention  which  the 
importanoe  of  the  subject  demands  is  evident  The  student  who  has  studied 
the  law  of  contracts  &ithftillj  and  with  interest  will  not  nn&eqnently  suppose 
he  may  safely  slight  t^e  law  of  real  estate,  and,  after  acquainting  himself  witii 
the  ordinary  forms  of  conveyancing,  and  a  few  of  its  familiar  mle^  will 
pasB  on  to  other  subjects  in  which  his  interest  is  more  readily  engaged. 

Upon  no  other  branch  of  the  law  has  so  much  patient  thonght  and  so  much 
profound  learning  been  expended  as  upon  the  law  of  real  estate.  Some  of  the 
treatises  in  this  department  have  been  the  admiration  and  delight  of  the  ablest 
cotemporaiy  lawyers,  and  are  never  read  withont  leaving  profoundly  impressed 
upon  the  mind  their  wonderfa]  erudition  and  thoroughness.  For  this  very 
reason,  and  because  their  proper  study  tasks  the  mind  so  severely,  they  have 
been  dinnned  by  the  student.  Works  like  Littleton's  Tenures,  Feame  on 
Oontingent  Bemainders,  Saunders  on  TJses  and  Trusbi,  and  Sugden  on  Powers, 
will  not  willingly  be  seleoted  by  the  beginner  as  his  text-book^  if  he  can  make 
himself  believe  that,  after  reading  Blackstone  and  Kent,  he  will  attain  the 
same  practical  end  by  fEuniliarizing  himself  with  the  common  forms  of  con- 
veyancing, and  with  the  questions  which  most  often  arise  between  vendor  and 
pnrchaser.  And  the  whole  tendency  of  modem  legislation  fionceniiag  real 
estate  has  been  to  Inll  the  student  into  a  Mse  security,  and  to  incline  him 
more  and  more  to  rely  upon  such  superficial  knowledge  as  might  answer  the 
purpose  of  the  oonveyanoer,  but  which  f^ls  to  embrace  the  questions  of  nicety 
uid  difficulty.  In  both  England  and  America  the  attention  of  some  of  the 
ablest  minds  has  been  directed  to  a  reform  in  the  law  of  real  estate,  with  a 
view  to  relieving  it  of  unnecessary  and  cumbrous  forms,  useless  technicalities, 
and  fictions  which  answer  no  usefol  purpose.  The  ohukges  they  have  intro- 
duced have  been  great;  in  some  respects  very  radical:  and  tlLeir  influence  has 
been  to  impress  us  wit^  the  behef  that  the  ancient  leammg  in  real  estate  law 
has  become  obsolete  and  useless,  and  that  time  can  be  more  profitably  spent  in 
acquiring  a  practical  knowledge  of  the  manner  in  which  business  is  now  done, 
diBu  in  poring  over  the  musty  books  which  were  the  vade  mecnms  of  a  past 
age,  but  which  have  now  become  mainly  matters  of  antiquarian  interest 
Other  important  circumstances,  which  have  operated  mainly  in  the  newer 
states,  have  had  a  tendency  in  the  same  direction.  Beal  estate  has  been  cheap ; 
we  have  been  near  the  source  of  title ;  conveyances  of  any  portioulai'  p&roel 
have  not  generally  been  numerous,  nor  the  title  complicated ;  Hie  modes  of 
transfer  have  been  tolerably  uniform  and  well  undOTstood ;  we  have  a  general 

(1)  Edwkidi  on  BftHnwnU,  and  Uu  work  by  tlia  hrm  tiaOtor  on  BIUi  mnd  Notat  «re  eMTsM 
and  Jndldoas  tre&ttiM,  ud  mn  alwaji  reti,  with  ntliftetfon.  TIm  workt  hj  Mr.  Partoni  aa 
NotM  tad  BilU.  ud  on  FutDmhlp  mo  alio  mlubk.  OoUyw  on  Putoar^p  it  pretekblo  to 
Swtj.  Ur.  SmlUi'i  tnftUia  on  iferauitila  Law  ii  u  flxoellipl  om,  ud  Mr.  FinoDa  baa 
written  aaeeptabt:r  «  tha  ■«>«  inld«ot. 
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■ystem  of  regishy  designed  to  give  purchasers  information  concerning  the 
conveyaacea  which  have  been  made;  and,  as  every  man  of  plain  common  sense 
is  able  to  onderstand  all  these,  one  natnmlly  comes  to  think  that  the  nearest 
jnstioe  of  the  peace  is  competent  to  transact  the  btisineBs  connected  with  hi^ 
pnrchBBes  and  sales,  and  that  his  own  good  sense  is  sufBcient  to  protect  him 
against  flaws  in  titles,  or  against  being  entrapp«d  through  the  means  of 
inadequate  conveyances  of  the  land  he  buys.  Unfortunately  he  sometimes 
discovers,  when  too  late,  that  unaided  good  sense  is  not  always  aji  inGollible 
guide  in  matters  of  law,  and  that  one  who  relies  upon  it  implicitly  is  in  the 
proper  condition  of  mind  to  be  made  the  victim  of  misplaced  confidence. 
Many  a  man  has  lost  his  all  by  assuming  the  soMoienoy  of  his  own  knowledge 
and  judgment  in  real  estate  matters,  and  by  resting  satisfied  with  his  own 
examination,  or  that  of  bis  county  register  of  deeds,  where  he  onght  to  have 
called  in  the  best  legal  advice  that  was  attainable.  |  Sharp  schemers  do  not 
overlook  this  &ct,  and  many  of  them  thrive  by  it;  bat  we  should  be  obliged  to 
confess  if  interrogated  on  tJtat  point,  that  many  legal  practitionerB  also  do  not 
fffbperly  appreciate  the  naEnre  of  their  taffi  ffll6fl  called  upon  to  adyiae 
regflSm^  PUfeSi'^cnffitPtHnSfflBlSnceiney  aaaume  to  render  is  admirably 
calculated  "to  lead  aBtray.(«)  '  /^ 

(«)  Of  thii  tbere  ooald  not  poidbl;  Le  a  better  fllnitratlDn  ttuui  the  Implicit  T«liuic«  ^rhidi 
!■  apt  to  be  placed  apoo  the  county  recorda  of  deedi  at  a  means  of  aaceitalning  precisely  the 
litnfttioQ  of  the  title  to  a  particnlar  parcel  of  land.  A  little  refiection  will  coDvince  us  that 
these  recorda  cannot  give  alt  the  laformatlon  raqaialte :  that  it  ta  entirely  pomibte  for  perfect 
titlai  QoL  to  appear  upon  them  at  all,  and  that  olteii  the;  wilt  indicate  *□  Indefeaaible  right  in 
raw  who,  in  act,  haa  no  title  whaterer.  Indeed,  in^many  casei,  the  natare  of  perfect  titles  ts 
meh  that  tbej  cannot  t>«  ntread  apOD  the  Tecord«,  and  in  all  oates  there  are  important  heta 
oouoeming  which  the  record  ia  silent,  and  which  must  Deceuarily  be  determined  by  ezlrlnsic 
Inqniriea. 

To  iUuftntte  this,  lot  ns  lappoae  that  a  lawyer's  client  brings  htm  an  abstract  lh>m  the 
county  recorder's  office,  and  request*  hia  opinion  as  to  the  title  which  it  describes.  Let  tfaia 
abatraot  be  in  the  following  form  : 

"  Southwest  quarter  of  section  12,  town  S  sonth,  lange  2  east,  Ohio. 

1.  Entered  by  John  HemlngwHy  and  patented  by  V.  S.  to  him  Angast  1, 1686. 

2.  John  Hemingway  to  William  Jackson,  warranty  deed;  dated  September  10,  1880; 
recorded  Harch  18,  1888,  in  ]|t>er  B  of  deeds,  page  80.    Duly  witnessed  and  acknowledged. 

8.  William  Jnckaon  to  Rictiard  Benaou,  warranty  deed;  dated  Harch  IS,  1888;  recorded 
nme  day  in  lit>er  B  of  deeda,  page  81.     Duly  witneued  and  acknowledged. 

4.  Bidiard  Benaoa  and  Harriet,  his  wU^,  to  James  Bytes;  quitclaTm  deed;  dated  Ootober 
1, 1662;  recorded  same  day  in  liber  T  of  deeds,  page  292.  Executed  In  the  state  of  New  Tork 
and  properly  eertifled. 

6.  James  Byles,  by  WflUam  Smith,  his  attorney  ts  ftct,  to  Edgar  'Beoiietti  warranty  deed; 
dated  July  15.  1868;  recorded  October  12,  1866.     Id  due  fbrm  of  Taw. 

The  records  of  this  office  show  no  mortgages  or  other  liens  apon  the  land,  and  the  title 
appears  to  l>e  perfect  in  Edgar  BonoeCt.     Jolm  Doe,  registor  of  deeds." 

nothing  apparentiy  coald  be  more  straightforward  and  bQiIness-lIke  than  this  docnment,  j 
and  one  is  prDlwbty  safe  in  saying  that  (he  majority  of  pnrcliasers  woald  rely  upon  it  im- 
I  pUciUy,  and  wo uld  receive  and  pay  for  Hr.  Bennett's  conveyance  without  sntpjclon  that  It 
eonid  poasibly  prove  deftctive.  ■  But  a  prudent  conveyancer  would  feel  no  mob  reliance,  but 
woDld  treat  this  document  as  an  assistance  merely  In  the  necessary  investigations;  as  a  guide 
In  hi*  Inqairies,  and  not  as  in  and  of  Itself  presenting  the  needed  infbrmation.  He  would, 
therefore,  infbnn  bis  client  that  further  invesCtgattoD  would  be  neoeaaary;  that  a  register 
of  deeds  could  not  make  a  title  good  by  certliVing  to  its  eorrectneea,  and,  inde§dj^  couid  not 
properly  rive  aach  a  OBrtiflcala  at_ali,  and  that  all  the  &at*  which  are  stated  in  this  abstract  are 
not  IneonaitteDt  wttb  a  wMtSTNs  claim  in  the  party  ber«  stated  to  have  a  perfect  title.  And 
be  would  thereupon  prooeed  to  otAaln  from  other  soiiroes  the  tnAMiiuitloQ  which  the  record 
ooidd  not  give. 

1.  By  iaqnirioa  of  bis  client,  of  the  present  claimant,  and  of  othet  aonroea,  he  wonid  endeavor 

to  aacertain  as  mttch  as  poaalble  concerning  the  several  grantor*  meDtioped  In  the  abstraot 

of  title,  where  they  lived,  and  what  was  their  connection  with  the  possession  of  tbe  land, 

and  UmIt  identity  with  the  grantees  of  the  same  name.    Also,  whether  otber  parUea  havf 

VoL  I.— 8. 


jgic 


xviu  scaaESTioNs  fob  the  study  of  the  hkW. 

There  are  not  many  things  in  the  old  law  of  real  estate  irhioh  the  iavjer 
iriU  find  it  without  importance  to  know,  and  his  knovledge  will  sometimes  be 
called  into   requisition  under  circumstances  which  preclude  a  resort  to  the 

4t  a.viy  time  been  In  posmbbIod  of  the  Und,  and  if  bo,  for  how  long  uid  nnder  wbM  clktm 
of  right.  All  theBe  Inqniriea  mt,j  be  ot  the  Dtmoft  fmportaDce.  at  we  ahal)  looD  perwlve, 
and  Mded  by  them  he  will  proceed  to  contider  the  luceeMiTe  Blep»  in  the  chain  of  coDTeyaooea. 

2.  The  patent  hj  tbs  Foited  Slates  to  any  one  may  generally  be  asiamed  to  convoy  the 
title,  the  United  State*  haTing  been  the  original  oimer  of  all  the  region  In  which  tbia  land  la 
lltuatcd.  Still,  It  Ib  poaible  (br  sach  a  patent  to  be  void.  The  government  may.  previouaty, 
have  patented  the  Bame  lands,  and  the  aecond  patent  may  hare  issned  through  mistake,  in  which 
case  it  wonid  of  conrae  be  void.  Or  the  government  after  haring  once  parted  with  Ita  tlUe 
may  have  acquired  some  right  again — aa  aomctlmea  bappena  in  enforcing  ita  demanda 
agalnat  pnbllc  deblora — and,  in  thla  caae,  its  anbaequent  conveyance  coald  give  no  better  title 
than  the  government  bad  acquired  by  It*  pnrcbaae.  It  wonld  be  Dece«.<<ary,  therefore,  in  ancb  a 
case  to  acratlDhse  the  title  of  the  government  with  the  same  care  that  wonid  be  requisite  in  the 
cue  of  any  other  proprietor. 

8.  Coming  to  the  conveyance  l^  HemlDgway,  the  flnt  Inqniry  whicb  auggeata  itself  la, 
wtether  he  be  the  aame  person  to  whom  the  giWenimeiit  conveyed?  Identity  of  name  la  no 
more  than  prinn  /aeie  evidence  of  this  tkct,  and  may  not  be  even  ao  macli,  if  his  reildenoe, 
■a  given  In  hia  conveyance,  appeara  to  be  different.  Let  na  aay  here,  once  for  all,  that  a  record 
am  tttver  idtntify  partiti :  ontside  Inqniries  are  absolutely  esaentlal  for  thfa  purpose,  and  when 
it  la  BO  easy  for  one  man  to  personate  another,  and  when  bealdea  there  are  often  many  peraoni 
nif  tiie  aame  name,  these  inquiriea  cannot  be  too  parttcnlar.  A  conveyance  by  any  other  John 
HemiBgway  than  the  one  to  whom  the  govenunent  conveyed,  or  by  any  person  falsely  assum- 
ing his  naae,  wonid  of  coarse  be  void)  and  do  title  apparently  go<>d  of  record  conld  protect  a 
pnrcbaaar  against  the  claim  of  the  real  patentee. 

4.  Snppcae  the  tngnlrer  to  have  aatiafied  btmaelf  of  the  Identity  of  the  patent«e  with  the 
grantor  or  Jaokaon,  a  (hrther  qnestlon  Is,  whether  he  had  made  any  other  conveyance,  or  any 
mortgage  of  the  lands  previon*  to  the  recordlug  of  the  deed  to  Jackaon.  And  this  hrinn  ua 
to  notice  the  principal  object  of  the  reglatry  laws,  which  Is,  to  gitt  notict  to  purehatri  iff  any 
prmiaa  eomMoeei  or  limt  by  tht  ftrton.  of  wion  l)ifj  htjr.  A  purcboaer  who  examines  the 
records  and  finds  no  conveyance  by  hia  vendor  has  a  right  to  aaaume  that  none  eiista)  and 
If  be  then  receives  a  convevance  in  good  fsilh  and  for  valne  paid,  and  places  It  upon  record 
at  once,  be  la  protected  by  it,  even  though  there  be  a  prior  coaveyance  also  obtained  (br  rtjne. 
As  between  K'^QbonaJUt  porchaserB.  the  reriatry  law  gives  protection  to  him  who  was  sulll- 
clently  diligent  and  prudent  to  have  his  deed  immediately  recorded,  and  the  deed  of  the  other, 
«ven  though  prior  In  point  of  time,  la  void  as  to  him,  provided  he  had  no  notice  of  it  when  he 
bought,  received  the  conveyance  and  paid  the  consideration, 

5.  As  DO  wife  appears  to  have  joined  in  Hemingway's  deed,  It  will  be  neoeaaary  to  Inquire 
whether  he  was  at  the  time  a  married  man,  and  if  ao,  whether  hia  with  la  still  living.  If  she 
li,  the  baa  or  may  have  a  right  of  dower;  and  the  facta  regarding  this  will  need  Inreetlgatlon. 

6.  In  the  case  of  this  and  also  every  snbsequent  deed,  it  is  important  not  to  he  aatisfled 
with  the  simple  statement  that  it  is  u  "  warranty  deed,"  but  to  examine  its  terms  and  see  what 
the  covenants  are,  and  also  whether  it  gives  any  intimation  of  any  &ct  which  qualtfles  in  any 
way  the  title  of  the  grantor  to  the  possible  pr^ndlce  of  a  purchaser  Allhongh  there  are  no 
mortgages  of  record,  Uiere  may  be  aome  In  existence,  and  the  deeds  may  give  Information 
coDceming  them.  Such  information  the  pnrchasar  Is  bound  by,  for  it  la  a  general  rule  that 
a  nun  it  r«giird«d  at  nolifltd  o^  isAo/sMr  appeari  tn  tlu  iiutrvn^iiti  tnkich  nmtlitule  hii  chain 
Intuit;  and  whether  he  actually  reads  them  or  not  he  is  equally  chargeable  with  knowledge 
of  their  contents,  Jackson  r.  Neely,  10  Johns.  874;  Brush  p.  Ware,  16  Pet  98,  Dsughaday 
«.  Paine,  6  HInn.  452  ;  Reeder  d,  Barr,  4  Ohio,  44S.  If  therefore  a  deed  refers  to  an  unrecorded 
mortj^age,  or  to  any  other  ootstaoding  cla[m,  it  becomes  neoessary  to  ascertain  its  present 
cwdltion  and  validltyt  for  a  pncchaaer  will  take  subject  to  the  rights  under  It  of  wblcD  he  Is 
oonstmctlvely  notified.  It  Is  important  also  to  see  that  the  deeds  contain  the  proper  wor4i 
i)f  Inheritance.     See  pml,  book  2,  page  lOT,  and  notes. 

7.  The  atteatation  and  acknowledgment  of  the  deed  are  to  be  compared  with  the  statute  in 
force  at  the  date  of  execution,  to  see  If  they  constitute  a  compliance.  And  It  is  always  to  be 
borne  in  mind  that  the  record  of  a  deed  not  executed  as  required  by  the  recording  laws  Is  a 
mere  nullity,  and  cannot  be  used  aa  an  Instrnment  of  evidence.  Clark  b.  Graham,  fl  Wheat. 
677i  Chotean  v-  Jonea,  11  HI.  800)  Pope  «,  Henry,  24  Vt.  G60;  Galpin  v.  Abbott,  B  MIcb,  17) 
Worktr.  Harper,  24  Hiss.  E17;  Patterson  t  Pwse,  6  Ohio,  190.  If  there  Is  any  defect  in  tbia 
partionlar,  the  orl^nalSeed  should  be  obt^ned  for  the  pnrpoM*  of  having  the  proper  oorrection 
and  a  Daw  reoofd  nM4«r 
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books  for  careful  inTestigatioii.  The  man  who  in  extremis  sends  for  his  legal 
adnser  to  draft  a  complicated  will  ma;  be  blamable  for  delaying  so  itnportant 
a  bosiDesB  until  the  immediate  urgency  is  so  great,  but  in  this  regard  he  is 
only  equally  negligent  with  a  great  many  of  his  fellows,  and  the  lawyer  must 

9.  The  deed  from  Benion  to  Byles  !■  b;  qaitclftlai,     A  deed  witbout  coveiuuits  Ii  u  efbctnal 
to  coDTey  tbe  vcador's  title  m  on;  otber,  but  the  fact  tbftt  tbe  vendor  declinei  t~  ' '   ~~ 


eiuati  Id  hii  deud  when  big  title  is  tpparentlj  perfect,  la  >  circumsUnce  wbtcb  aW^ra  mg- 
ge«t«  donbt  In  respect  to  the  title,  uid  renders  additionsl  caution  importaat.  Geoertdl;  tbe 
Tender  wbo  hai  uu  doubt  regarding  bia  title  wilt  not  hesitate  to  give  the  ordinary  dreed  of 
mrranty,  and  tbe  purcbaser,  \I  he  Is  buying  fbr  fall  ralue,  will  insist  upon  bavuig  it.  It  is  • 
reasooable  ioference  when  a  mere  quitclaim  U  glTen,  that  both  parties  supposed  tbe  title 
might  prove  defective,  and  that  the  purcbaser  bas  bought  at  a  discount  in  coasideratioo  of  tbe 
risk  be  ummed.  And  it  may  prove,  on  inquiry  in  thii  case,  Ibat  tbe  William  Jackson  vho 
conreys  was  not  the  purchaser  from  Hemingway,  but  only  one  of  several  beira  at  law  wbo 
had  sold  and  quitclaimed  bis  undivided  interest.  In  such  case  tbe  inlerest  of  the  other  beira 
would  not  be  affeotsd  by  his  conveyance,  and  the  right  which  coald  be  claimed  bj  hia  grantee, 
though  apparently  good  to  the  whole  land,  would  in  reality  be  valid  for  bis  uudivlded 
intoreat  only. 

10.  And  this  laada  as  to  remark,  that  the  title  derived  by  descent  or  devfae  from  a  deeeaaed 
peiaon  doe*  not  uaually  appear  on  the  recorda  of  the  office  of  the  recorder  of  deedi,  and  In  some 
states  there  is  no  provision  of  law  by  which  it  can  t>e  made  to  appear.  When  a  person  dies 
leaving  no  will,  the  title  to  his  real  property  veeta  at  once  hi  his  heirs  at  law,  au^ect  to  be 
divested  in  caae  It  should  become  necessary,  in  the  course  of  admlniatration,  to  retort  to  ft  m 
assets  for  the  payment  of  debts.  The  heirs  may  sell  tbeir  right,  and  no  other  ffepa  are 
casential  for  the  purpose  than  would  be  required  it  tbeir  title  bad  come  by  purcluae.  One  who 
should  buy  of  them  muu  take  subject  to  the  folloning  contingenciea : 

A  will  of  the  ancestor  may  be  discovered  and  probatnl,  which  shall  dovlae  the  estate  to 
other  parties. 

Administration  may  be  taken  on  the  estate,  and  debta  proved  to  an  amount  exceeding  tlw 
perscsial  aaaets,  and  then  it  may  be  necessary  to  sell  the  reu  eet«te  in  order  to  pay  them. 

Each  heir  can  conv^  his  undivided  interest  only,  and  the  purchaser  at  hia  peril  must  ascer- 
tain the  nnmber  sad  Identity  of  the  heirs,  and  tbe  extent  of  their  respective  inMrests,  Even 
where  an  estate  U  being  duly  settled  under  tbe  stainte.  the  probate  records  are  not  conclusive 
np<Hi  these  subjects,  at  least  before  tbe  final  decr(<e  of  distribution.  The  purchaser  most  also, 
at  hii  peril,  ascertain  that  the  beirs  fVom  whom  be  bays  are  of  tbe  proper  age  to  make  eon- 


11.  As  the  Benson  deed  appears  to  have  been  executed  in  tbe  state  of  Hew  York,  it  is  Im- 
portant to  ascertain  what  provision  was  mode  by  the  law  of  Ohio  for  tbe  record  of  sncb  deeds. 
Tbe  law  of  tbe  Jnrladletlon  where  the  land  la — the  Itx  rti  tila — ta  the  law  wblcb  must  govern 
anoh  conveyances;  and  a  deed,  perfectly  good  in  New  fork,  wbore  it  in  executed,  may  prove 
insQlBclent,  under  tbe  law  of  Ohio,  where  tbe  land  ties.  The  statules  of  the  several  atatea  will 
be  foDod  to  provide  in  what  manner  deeds  of  lands  therein,  when  made  abroad,  abati  b« 
executed)  and  the  deed  mnst.  therefore,  be  compared  with  tbe  statute,  to  see  If  there  has  been 
a  compUance.  And,  aa  there  is  no  common  taw  on  this  subject  to  help  oat  a  defective  coa- 
veyance,  nothing  abort  of  a  subataatial  compliance  with  tbe  statute  will  avail.  A  defective 
deed  may  amomit  to  a  valid  mnfnwt  qf  lalt,  the  specific  performance  of  wblcb  may  be  enforced; 
but  a  purchaser  wants  the  titlt,  and  not  a  lawauit. 

12.  Benaon'a  deed  to  Byles  t^peara  to  have  been  executed  more  than  twenty  years  afler  be 
obtained  his  title.  It  is  possible  that  In  this  Interval  bis  right  may  have  been  extinguished  by 
an  adverse  possession.  This  consideration  is,  of  Itself,  snfflcient  to  demonstrate  tbe  Importance 
of  making  Inqairies  regarding  the  occupation  of  tbe  land;  but  they  would  also  be  important, 
thonrii  in  a  less  degree,  where  sufficient  time  bad  not  elapsed  for  the  statute  of  limitations  to 
attach.  It  i*  a  rule,  generally,  though  not  universally,  recogniied,  that,  ujlitre  ont  bm/t  land 
ia  Ou  poaeuiaa  qfatuMtr,  At  talcti  it  tubjtct  to  the  rights  ^  the  po—ettar,  vluUtrtT  they  mag  it. 
Lea  e.  Polk  Copper  Co.,  21  How.  498;  Hughes  v.  United  States,  4  Wal.  232;  Morrison  v. 
Kelly,  22  IIL  BIO;  Coleman  «.  Barhlew,  8  I>utcb.  367;  Helms  r.  Hay,  29  Geo.  121 ;  HcKee  o. 
Witeox,  11  Mich.  SEiS.  Tbe  exception  to  thU  principle  Is  where  the  possessor  set«  up  a  claim 
In  opposition  to  his  own  conveyance.  Scott  d.  Gallsgber,  14  S.  snd  R.  SSS ;  Newhall  r.  Pierce, 
K  Pick.  4fiO;  Bloomer  e.  Henderson,  8  Mich.  S96.  Or  where  possession  by  him  is  cimsiatent 
wW  the  title  appearlnK  of  record ;  Patten  b.  Moore,  82  H.  H.  884;  Truesdale  v.  Ford,  87  III 
ZIO;  ElljB.  Wilcox,  24  Wis.  681.  See  further,' HcKlnzie  p.  Perrill,  15  Ohio  St.  166;  Craasen 
B-  SwoTBland,  S2  Ind.  494.  A  man,  therefore,  ivbo  is  In  possession  under  a  lease  or  an  un- 
neorded  deed  is  protected  by  bis  possession,  and  other  persons  cannot  acquire  equities  aa 
""'     '  '^""     ~'       tbey  bny  without  taking  the  trouble  to  inquire  Into  the  natore  of  hia  claims. 

b  appears  to  have  united  in  hit  deed,  for  toe  purpose  of  releasing  ber  right 
di.  It  is  Inportaot  to  know. 


of  down.    Ai  to  tbii.  It  is  Inportaot 


ogk 


ZX  SUOGESTIOIIS  FOB  THE  STJTDY  OF  TEE  hkV. 

be  prepared  for  calls  of  this  character,  and  ready  to  respond  to  them.  The 
most  difficult  and  intricate  qaestions  he  is  ever  compelled  to  grapple  with  will 
sometimes  present  themselves  when  the  proposed  testator  states  his  wishea 
regarding  the  settlement  of  his  property,  an'd  in  many  cases  they  mnst  be  met 
promptly  and  settled  without  delay.  To  enable  a  lawyer  to  enter  upon  such  a 
task  without  miagiTinga,  he  most  have  fitted  himself  by  a  Ihoroiigh  study  of 
the  elementary  rules  as  presented  and  discussed  in  the  leading  treatises;  and 
if  he  has  contented  himself  with  a  smattering  of  real  estate  law — such  as  may 
enable  him  to  buy  and  seU  real  estate  and  draft  common  conveyances,  he  has 
no  right  to  jeopard  tiie  interests  of  those  he  assumes  to  aid,  by  drafting  an 

Wbether  tho  axecntion  md  ■cknowledgmeDt  or  the  deed  by  her  were  In  dne  form,  sa  nqolred 
b;  the  ftatnte ;  for,  If  not,  thej  ve  void.  A  uuinied  w(itn*n  bM  no  general  power  to  release 
her  oontiiifeiit  right  of  dower  duriog  coverture)  and  can  only  do  ao  In  the  maimer  the  aUtute 
bai  preaorlbed.  The  itrictDen  wit))  wbicb  itatntoty  fbnii*  are  required  to  be  obaerTed 
may  be  aeen  In  aome  of  the  case*  which  Hr.  Washburae  bai  collect«d.  1  Wuhb.  Real  Prop. 
SOO,etMq. 

Also  wbettMT  Uie  vifb  wu  of  lawful  age  at  the  time  of  ezecutiog  the  releaae.  The  statute 
wbiob  aathorliea  the  wfl^  to  release  ber  contingent  right  of  dower  doei  not  relieve  ber  of  an; 
other  dladtUft;  which  the  may  be  ouder,  beeidea  coverturei  and,  therefore,  if  ihe  be,  in  law, 
»  Inlknt,  ber  deed  ii  rold.  Hughw  v.  Watrcn,  10  Ohio,  127;  Prieat  v.  Cummlnn,  16  Wend. 
eiT,  and  30  id.  838i  Jonee  v.  Todd,  'i  1.  3.  Harib.  859.  Some  of  the  lUtei,  however,  it  \t 
belieTed,  have  chaoged  this  rule. 

14.  The  deed  tVom  Bylei  to  Bennett  anpeart  to  have  been  eiecDted  by  attorney.  Was  tbia 
attomej  dnly  anthoriiedT  To  antw«r  Uila  queatioo  intelligently,  we  mnat  have  the  power  of 
attorney  before  na.  It  moat  be  noder  teal,  and  III  tenna  mnat  be  aneb  ai  to  empower  thia 
IMrtieular  deed  to  be  ezeouted.  If  the  esamiiMtl<Hi  is  satlsAetorr  on  this  point,  the  porcliaaer 
woDld  need  to  go  still  farther,  and  aaoertalD  lAetber  or  not  it  remained  nnrevolted  when  the 
deed  waa  made.  Bvles,  in  ttie  meao  time,  may  Iiave  died  or  gone  into  bankruptcy,  or  he  may 
bare  eipresaly  revoked  bis  letter  of  attorney  bj  aa  inttrument  fbr  the  pnrpose,  duly  ezecated 
and  recorded^  If  taUsOed  that  the  power  remained  In  force,  the  next  question  is,  whether  It 
has  been  duly  executed.  The  deed  made  nnder  it  sbonld  be  executed  and  acknowledged  in  the 
name  and  aa  the  deed  of  the  princIpaJ  by  William  Smith,  bin  attorney,  and  not  in  the  name 
and  aa  the  deed  ot  the  attorney  himself.  Elwell  e.  Shaw,  16  Mass.  42;  Barger  ■.  HiUer,  4 
Waah.  C.  C.  280t  Thnrmao  a.  Cameron,  24  Wend.  90;  Harper  d.  Hampton,  1  Uarr.  and  J. 
709.  If  defbctive  in  thia  particular,  extrinsic  evidence  cannot  be  resorted  to  for  the  purpoae  of 
ahowing  that  the  attorney  designed  to  mi^e  Uk  pnqwr  conveyance  which  he  had  fuled  to 
execute.     Wilkinson  r.  Getty,  18  Iowa,  167. 

Ifi.  As  Jamea  Bylea  executes  the  deed  atone,  inquiry  must  be  made  whether  at  the  time  he 
was  a  married  man,  and  If  lo,  whetber  bis  wife  ia  still  living.  And  this  may  be  important  for  a 
farther  purpose  than  to  ascertain  wlietber  a  dower  right  eziats.  The  land  may  have  been  the 
lumiittai  cf  Byles;  and  if  oocupiedas  such,  It  may  be  found  that,  at  the  date  of  this  deed,  the 
staldte  of  the  stale  forbade  its  alienation  except  by  a  deed  la  which  the  wife  Joined. 

16.  When  satisBed  upon  all  these  points  tfaere  are  still  others  irtilch  present  tbemseives  for 
investigation.  There  maybe  tax  titles  upon  the  land;  it  may  have  Ijeen  sold  in  Judicial  pro- 
ceedings against  any  of  the  Beveml  owners)  any  of  them  may  liave  gone  into  bankruptcy  and 
lost  his  title  thereby;  any  of  the  deeds  in  tbe  chain  of  title  may  be  (brged,  and  thm^ore  void; 
any  one  of  tbe  gruitor*  may  have  been  an  Inlknt,  inaane  or  tdlotici  there  may  be  suits 
pending  in  chancery  which  afl'ect  tbe  land;  and  the  prudent  lawyer  who  ia  employed  to 
investigate  the  title  will  never  rest  satisfied  until  be  has  made  bis  Inqniriea  cover  all  these 

Tbe  title  here  aupposed  ia  odd  of  tbe  moat  simple  charaoter,  and  prasenta  none  of  the 
abstruse  or  difficult  quBstlona  which  are  constantly  arising  in  real  estate  transactioiM.  If  one 
link  in  tbe  chain  of  title  happens  to  be  a  will,  new  and  mere  d^cult  qnertioos  will  arise.  It 
may  then  become  Important  to  know  whetber  the  rule  in  Shelley's  ease  b  in  fbroe  in  the  state 
or  not;  for  tbe  nature  of  a  devisee's  estate,  whether  a  fee  or  not,  may  dqwuid  upon  it.  And  in 
any  case  of  a  devise  it  will  be  Important  lo  aacertaln  whether  the  wUI  has  been  dnly  probated 
and  tbe  estate  dnly  settled;  for  until  then,  the  title  of  the  devisee  la  anhject  to  coDtingeaclea. 
IfonellDklsaJudlcials^e,  or  a  sate  by  executor,  administrator  or  goardjan,  or  a  tax  title,  tbe 
lawyer  ought  to  examine  every  step  tn  the  proceedings  eareftiliyi  lo  take  nothing  for  graoled, 
but  satisfy  himself  from  hli  own  inspection  that  every  thing  is  aubstaotl^yoorreot  and  rernlar. 
If  an  examination  is  being  made  fbr  tbe  purposes  of  a  suit,  it  ooght  to  be  equally  partTcnlar 

ful,  and  the  lawyer  oi 

proved.    Sometimes  1  .    _  ,    . ,_ 

IS  of  proof.    He  shonld  recoember  that  it  ia  one  thing  U 
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utBtnimeut^  the  legal  effect  of  which  he  can  only  guess  at.  A  layman  woold 
be  even  lees  likely  to  mislead,  for  he  voald  generally  abstun  from  the  ose  of 
technical  langaage,  which,  in  the  hands  of  persona  who  are  employing  it 
without  snfficient  knowledge,  is  always  liable  to  express  a  meaning  which  i8 
not  in  the  mind  of  him  who  nses  it  It  is  impossible  to  urge  too  strongly 
upon  the  yonng  men  who  are  hereafter  to  come  to  the  bar,  the  importance  of 
thorongh  preparation  in  the  law  of  real  estate;  and  it  may  tend  to  their  en- 
coaragement  in  so  doing  to  add,  that  as  lands  become  more  valuable  and 
wealth  increases,  in  no  other  branch  of  the  Jaw  is  real  preparation  and 
genuine  attainment  likely  to  be  better  appreciated  or  better  rewarded.(v) 

There  is  a  class  of  real  estate  questions  which  ie  peculiar  to  this  country,  and 
in  handling  which  the  student  will  not  be  greatly  aided  by  the  old  text-books 
or  old  decisions.  They  are,  nevertbelese,  questions  which  ajise  often,  and  which, 
hereafter,  there  will  from  year  to  year  be  still  more  frequent  occasion  to  deal 
with.  We  refer  to  those  which  relate  to  the  validity  of  sales  of  lands  for  the 
non-payment  of  the  taxes  assessed  open  them.  We  do  not  know  how  the  law- 
yer, who  is  disposed  both  to  labor  and  to  think,  could  well  be  called  into  a  more 
tempting  field  than  the  examination  of  these  questions.  lArge  as  has  been  the 
nnmber  of  decisions  regarding  these  sales,  and  varied  as  have  been  the  questions 
passed  upon,  almost  every  new  case  that  now  arises  presents  some  unusual  com- 
bination of  facts  and  circumstances  which  enables  some  new  and  perhaps 
difficult  question  to  be  raised.  The  difficulties  are  enhanced  by  the  difi^nt 
views  which  different  classes  of  minds  are  disposed  to  take  of  this  species  of 
title,  and  of  the  maxims  of  law  by  which  they  should  be  governed.  If  we  look 
only  to  the  interest  of  the  state,  and  regard  the  collection  of  the  tax  at  all  haz- 
ards as  the  prime  object  to  be  attained,  we  may  be  disposed  to  press  governmental 
power  to  an  extreme  which  wonld  deprive  the  individnal  of  the  benefit  of  those 
principles  which  have  been  shields  for  the  protection  of  private  property  fh>m 
before  the  time  of  Magna  Charta.  If,  on  the  other  hand,  we  look  mainly  to  the 
interest  of  the  individual,  bearing  in  mind  the  great  variety  of  causes  which 
prevent  the  prompt  payment  of  taxes — causes  most  often  operating  in  the  cases 
of  minors  and  other  persons  incapable  or  unaccustomed  to  business,  and  remem- 
bering also  the  merely  nominal  price  usually  paid  for  lands  at  tax  sales,  we  may 
be  disposed  to  look  upon  these  sales  as  a  species  of  state  robbery,  to  disappoint 
and  defeat  which,  the  courts  should  be  vigilant  to  seize  upon  every  reasonable 

«applr  legal  eiidencv  which  aa  be  laid  before  a  Jury,  the  memonudam  of  hia  InrestiKatloiia 
irhlcfa  be  matCM,  u  they  progress,  onght  to  giTonili  InrormatioD,  not  oaljfor  fall  own  present  nw, 
bat  for  tfae  pnrpoBss  of  a  trial  If  any  shonM  be  had,  or  for  tba  information  of  an;  snbseqnent 
purchaser  trom  hit  aU«nt  who  m»7  have  occasioD  to  go  over  the  lame  ground.  A  lawyer  Is 
Ineicnsable  wbo  tnista  (be  result!  of  snch  Inveitlgations  to  memory  alone. 

These  few  hints  wilt  sofBce  to  show  bow  utterly  Insafflcleut  and  misleading  are  the  ordinary 
abstracts  of  title  npon  which  so  many  purchasers  rely ;  how  Impossible  It  is  that  the  recorda 
shonid  gire  completely  the  information  regarding  the  true  state  of  titles,  and  how  Important 
tliat  one  who  wonld  eiamine  titles  should  not  only  have  some  knowledge  of  law,  but  should 
make  hit  InrettigMlona  with  his  miud  awake  to  al!  the  uumerooi  and  dlferslfled  circumstsnoea 
which  may  tBect  the  title,  even  in  the  cases  wbich  npon  the  rarftce  appear  the  simplett.  And 
this  note  Is  Inserted,  not  as  Indicating  all  tbe  paints  U>  be  borne  in  mind  In  these  caaet,  but  at 
Dlnttnitlng  the  necessity  of  caution  and  thoughtful  Tigilance, 

(s)  Hr.  Williams's  little  work  on  Real  Property  is  an  admirable  assistant  to  the  stodent,  and 
an  agreeable  Introduction  to  the  Digest  of  Crnlse.  Our  appreciation  of  Mr.  Washbnni't  Trea- 
tin  is  shown  by  tbe  IVeqiient  refbfences  to  It  in  the  Ibllowiug  work.  Ho  book  is  more  rdiablei 
and  tbe  same  may  be  said  of  the  treatise  by  the  same  author  on  Easements.  Jarman  Ml  ITIUb, 
It  the  beat  English  work  on  that  subject  at  tbe  present  time,  bllt  It  nearly  anperseded  In  thia 
conntr;  by  the  treatise  of  Judge  RedAeld. 
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pretext  These  diverse  viewB  find  able  lepresentatiTes  in  the  legal  profeseiott, 
who  press  them  apon  all  oocaeiotiB ;  but  the  lawyer  who  is  readj  to  accept  them 
as  extreme  views,  and  to  examine  tax  titles  with  the  same  nnbiased  mind  which 
he  wonld  bring  to  the  consideration  of  a  mortgage  or  of  a  convejance  hj  bar- 
gain and  sale,  will  not  fail  to  find  that  there  is  ample  opportunity  for  the  display 
of  legal  ingenuity  and  acumen,  and  for  the  satisfactory  application  of  funda- 
mental leg^  maxims  as  the  new  and  peculiar  circamstances,  which  these  cases 
80  often  exhibit,  present  themeelTes.  The  thoughtful  lawyer  cannot  doubt  that 
the  old  and  well-settled  principles  of  law  are  to  be  applied  in  these  as  in  all 
other  cases,  nor  that  they  are  sufficient,  if  rightly  applied,  for  the  proteotaon 
alike  of  the  interest  of  the  state  and  of  the  individual  rights  of  the  citizen ;  fud 
if  he  enters  .upon  his  investigstionB  with  these  points  conceded  in  his  own 
mind,  much  of  the  difficulty  supposed  to  be  inseparable  &om  this  species  of 
conveyance  will  disappear,  as  he  comes  fully  prepared  to  encounter  it  The 
maxims  of  individiial  right  are  all  limited,  restrained  and  quidified  by  others 
which  regard  public  duty  and  state  necessity;  each  and  all,  when  properly 
understood,  supply  light  for  the  guidance  of  the  lawyer  in  his  examination  of 
the  numerous  and  often  informal  and  imperfect  records  which  constitute  the 
evidences  of  title  in  these  cases,  and  if  be  possesses  the  necessary  industry  and 
perseverance  to  make  a  complete  and  careful  examination  of  each  case  in  which 
his  services  may  be  required,  the  qnestions  of  law  involved  will  not  often  fiiil 
of  a  satisfactory  solution  under  his  intelligent  and  persevering  attempts  to  mas- 
ter them,  {(p) 

If  the  law  of  real  estate  proves  generally  unattractive,  criminal  law,  on  the 
other  hand,  is  likely  to  excite  the  imagination  and  enlist  the  interest  of  the 
student^  who  will  look  forward  to  its  practice  as  the  field  of  his  most  striking 
and  inspiring  triumphs.  Tet  as  these  triumphs  are  popularly  supposed  to  be 
achieved  mainly  by  the  power  of  eloquence,  and  by  appeals  to  the  sympathies 

(w)  To  UlattrMe  tho  maimer  In  IrWeb  the  principle*  of  U»  which  ue  applicable  to  then  chu 
tOect  Mid  qtulify  each  other,  tin  folloiriiig  n%j  be  mentioned : 

That  the  atite  bu  an  nodonbted  rlfht  to  compel  ereiy  ipaclei  of  property  within  it«  timlta  to 
■utdn  ite  pnraer  proportion  of  the  batdea  of  supporting  the  government,  and  to  that  end,  if 
necetwry,  to  dtTcst  the  ownef'i  title  by  a  pnblic  nle. 

That  Uie  owner  baa  an  bqnal  right  to  have  tbe  proceedtngi  fbr  leTytog  a  tax  upon  hia  prop- 
erty preacribed  In  advance  by  law,  ao  that  be  may  undentand  what  li  hia  duty  ragardlDg  it* 
payment,  and  bow  he  may  comply  with  that  duty  :  and  he  la  not  to  be  dlBpoueased  of  bla  prop- 
erW  ontU  he  ia  in  deflniU  tbr  flulnre  to  perform  hia  obllKattona  to  the  state. 

That  atatntea  (br  themewment  and  collectinn  of  laieaare  tobeoanitrueditke  other  statnleat 
not  with  a  (trictneaa  that  shall  defeat  itielr  purpose,  nor  with  a  liberality  that  shall  enlarge  their 
termsi  tbe  olj}ect  to  be  attained  lieing  to  ascertain  the  meaniug  of  the  legiilature  in  tbeir  Nreral 
provisions,  and  then  to  give  them  ettbct. 

That  whatever  securities  tbe  tegislatare  has  prorided  for  the  protection  of  tbe  Interest  of  tlie 
taxpayer,  are  to  be  understood  as  thrown  around  his  property  to  pravect  its  being  appropriated 
improperly,  and  the?  therefore  coustitute  walla  of  protection  which  the  Other  departments  of  tbe 
governinent  cannot  throw  down  or  leap  orer. 

That  tbe  letter  of  the  law  Is  not  to  be  ngarded  rather  tban  lie  spirit ;  and  as  a  atrfct  and 
literal  compliance  with  provisions  which  are  unimportant  to  the  Individual  aiseised  ii  extremely 
Improbable  in  proceedings  of  this  description ,  where  the  stepi  to  be  taken  are  numerous  and  the 
persoDB  who  are  to  take  tbem  generally  unlearned  in  the  law.  the  Icglslatnre,  It  is  to  be  assumed, 
did  not  intend  to  make  anch  literal  compllLinco  a  condition  precedent  (o  the  collection  of  the 
pnltlio  revenoe,  and  the  Immaterial  variations  may  be  disregarded  or  cured  retrospectively. 

Other  mles  might  be  spedOed,  but  it  Is  not  important  to  onr  present  purpose;  tbe  chief  difll- 
•nlty  In  these  cases  being  after  all  In  the  proper  application  of  these,  and  In  determining  what 
regulations  of  statute  are  to  he  regarded  as  directory,  and  what,  bein;;  prescribed  for  the  pro- 
lecUoD  of  tile  rights  of  tbe  ottisen,  are  to  be  treiited  as  imperative.  Kr.  Blackwell's  Treatise 
on  Tax  Title*  la  a  vary  tueflil  one,  to  both  the  student  and  the  practicing  lawyer. 
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and  the  passions  of  men  rather  thoa  by  the  force  of  drf  legal  lo^c,  or  the 
oarefnl  mastery  of  the  rules  of  law,  the  embryo  adTocate  needs  to  guard  his 
inclinations  carefully,  lest  he  may  find  himself  in  his  preparation  relying  too 
exclusively  upon  showy  attainments,  and  neglecting  that  solid  foundation  in 
&e  law  without  which  the  most  shining  natural  abilities,  and  the  most  caref^il 
and  elaborate  training  in  elocution,  will  at  times  prove  of  no  avail 

If  the  leading  principles  of  criminal  law  are  plain  and  easily  mastered,  if  the 
pleadings  are  simple  and  the  practice  without  complication,  there  is  neTertheleas 
a  continual  possibility  that  some  unexpected  and  difficult  question  may  arise 
for  which  the  works  on  criminal  law  state  no  precedent  and  furnish  no  solution. 
What  criminal  lawyer  in  large  practice  can  tell  whether  the  &te  of  his  client  in 
the  next  case  in  which  hie  serrices  may  be  demanded  is  to  turn  upon  mere 
questions  of  &ct,  or  on  the  other  hand  to  depend  upon  some  important  princi- 
ple of  constitutional  right,  some  difficult  question  regarding  the  right  to 
property,  or  some  point  in  medical  jurisprudence,  involving  not  only  some 
knowledge  of  medicine  and  of  physiology,  but  an  intimate  acqaaiatance,  also, 
with  human  natar^  and  with  the  peculiarities  and  vagaries  of  the  human 
mindf 

Lord  Erskine,  in  building  up  that  splendid  reputation  as  an  advocate  of  whioh 
he  was  justly  ao  proud,  did  not  shrink  from  any  labor  or  spare  himself  any 
exertion  which  could  make  more  complete  and  ample  bis  ability  to  grapple  with 
the  questions  of  law  and  of  fact  which  be  could  anticipate  as  hkely  to  arise  in 
tiie  cases  he  was  to  undertake.  At  this  distance  of  time,  and  when  it  cannot 
be  expected  that  our  feelings  should  be  enlisted  to  any  considerable  degree,  in 
the  questions  he  discussed,  we  read  his  speeches  with  delight,  and  study  them 
as  models  of  forensic  eloquence.  But  we  discover  that  they  are  very  far  from 
being  mete  appeals  to  the  sympathies,  the  feelings  or  the  passions  of  the  men 
to  whom  they  were  addressed.  On  the  contrary  they  were  pervaded  with  such 
knowledge  of  the  laws  and  constitntioD  of  his  country,  and  he  discussed  the 
questions  involved  with  such  fullness  and  readiness  of  information,  and  such  force 
of  logic,  t^at  our  wonder  is  as  we  read  them,  not  that  their  effect  was  so  power- 
ful and  their  force  of  conviction  so  great,  but  that,  in  cases  where  be  made  the 
right  appear  so  clear,  it  should  ever  have  been  seriously  contested.  We  take 
up,  for  instance,  the  trial  of  Hardy,  and  note  in  what  a  masterly  manner  he 
handled  tlie  successive  questions  as  they  arose,  and  we  are  irresistibly  impressed 
tjiat  the  great  advocate  was  an  orator  in  the  highest  and  best  sense,  whose  eim 
was  to  come  to  the  discussion  of  such  great  causes  with  his  mind  well  stored 
with  all  the  matoriaJs  of  attack  and  defense  which  study  or  labor  could  gather, 
and  who  so  &r  accomplished  the  end  sought,  that  be  was  enabled  to  teach  a 
government  then  tending  strongly  toward  despotic  authority,  a  salutary  and 
much  needed  lesson  regarding  the  freedom  of  thought  and  freedom  of  discus- 
sion, and  one  which  will  never  be  unlearned  while  free  institutions  continue  to 
be  the  heritage  of  the  people  of  England,  (z) 

(x)  Lord  Campbell  said  of  Grsklne's  tp«ech  In  (apport  of  the  right  of  Jnrles  fn  the  Detn  of 
Aiapb'i  case,  tlut  ft  dlirplafed,  "beyond  (dl  comptuiton.  the  moat  perfect  natou  of  argnmeiil 
and  eloquence  ever  exhibited  hi  Weitmlnater  halL  So  thoronghl;  had  hs  mastered  the  lulfjeet, 
and  so  clear  did  he  make  it,  that  he  captivated,  alike,  old  blach  letter  lawyers  and  itateiaieD  of 
tMte  and  refinement, '' 

Qnintlliaa,  who  lived  <□  an  age  and  nnder  a  ■jitain  of  fbroiulo  pleading,  in  wtttch  oratorloal 
powen,  witbont  solid  attainments,  migbt  be  made  much  more  available  than  now  under  onr  sja- 
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It  will  be  interesting  to  quote  in  Vbit  oonnectioii  what  was  said  of  Alexsader 
Hamilton  by  one  of  his  gifted  cotemporaiiea :  "  It  k  rare  that  a  man,  who 
owes  BO  much  to  nature,  deecenda  to  seek  more  from  industry ;  but  he  seemed  to 
depend  on  industry,  as  if  natnte  had  done  nothing  for  him.  Hie  habits  of 
investigation  were  very  remarkable ;  his  mind  seemed  to  cling  to  his  subject  till 
he  had  exhausted  it  Hence  the  uncommon  superiority  of  hie  reasoning 
powers,  a  superiority  that  seemed  to  be  augmented  from  every  source,  and  to 
be  fortified  by  every  auxiliary;  learning,  taate,  wit,  imagination  and  eloquence. 
These  were  embellished  and  enforced  by  his  temper  and  mannera,  by  his  &me 
and  his  virtues.  It  is  diffionlt^  in  the  midst  of  such  varions  excellence,  to  say 
in  what  particnl^  the  effect  of  his  greatness  was  most  manifest.  No  man 
more  promptly  discerned  truth ;  no  man  more  clearly  displayed  it;  it  was  not 
merely  made  Visible,  it  seemed  to  come  bright  with  illumination  from  his  lips. 
But  prompt  and  clear  as  he  was,  fervid  as  Demostfaenee,  like  Cicero,  full  of 
resource,  he  was  not  less  remarkable  for  the  copiousness  and  completeness 
of  his  ailment,  that  left  little  for  cavil  and  nothing  for  doubt  Some  men 
take  their  strongest  argument  aB  a  weapon,  and  nse  no  other;  bat  he  left 
nothing  to  be  inquired  for  more,  nothing  to  be  answered.  He  not  only 
disarmed  his  adversaries  of  their  pretexts  and  objections,  but  he  stripped  them 
of  bU  excuse  for  baring  nrged  them ;  he  confbnnded  and  subdued  ae  well  as 
convinced.  He  indemnified  them,  however,  by  making  his  discussion  a 
complete  map  of  his  subject^  so  that  hie  opponents  might  indeed,  feel  ashamed 
of  their  mistakes,  but  they  could  not  repeat  them.  In  l^t  it  was  no  common 
'effort  that  could  preserve  a  really  able  antagonist  from  becoming  his  convert; 
for  the  truth,  which  his  researches  so  distinctly  presented  to  the  understand- 
ing of  others,  was  rendered  almost  irresistibly  commanding  and  impressive  l^ 

-Um,  Jnitlf  nmka  thoTDDgh  preptrktlon  among  the  fint  ud  htsbest  reqntsiw*  of  the  adtooktoi 
or,  u  beezprenM  it,  u  "  coiutitatlng  the  fonDdatloi]  of  pleading."  "Tery  few  orators,"  he 
truly  reinarkH,  "take  soffldeiit  tronble  fn  thta  retpectg  for,  to  «ay  nothlnf  of  those  who  are 
ntterlj'  carelea*,  and  who  give  themeeWei  no  concern  on  what  the  aaooeM  of  a  canse  depend!, 
if  there  be  but  pointa  which,  though  whoUy  uncoaiteo(«d  with  the  ca*e.  bnt  relating  to  char- 
aetera  fanolved  id  It,  and  leading  to  the  tuoal  Bonrlahei  od  common-place  toplra,  mar  afford 
thein  an  opportanlty  for  nolay  £damatioDi  there  tue  aotiie  alao  whom  vanity  perverti,  and  who 
(part^  pretending  that  the;  are  ooiiBtantly  occapled,  and  hare  alwsyi  lomething  which  they 
most  flrat  diapaloh,  tell  their  client  to  come  to  them  the  day  or  the  very  morning  before  the 
trial,  and  sometfmea  even  boast  that  they  received  their  InitrDctloDs  while  the  conrtwaa  sitting; 
or,  partly  aaanmlng  a  ^ow  of  extraordinary  ability,  that  they  may  be  thoi^t  to  anderatand 
things  In  a  moment,  making  believe  that  they  conoeive  and  cotaprebend  almost  before  they  hear), 
after  they  have  chanted  forth,  witli  wonderful  elotiQence,  and  the  londest  clamore  of  applanss 
from  their  partlaans,  mnch  that  haa  no  r^lbraoce  either  to  the  )adge  or  to  their  client,  are  oan> 
dnct«d  back  in  a  thorongb  penpiratton,  and  with  Ions  train  of  attendant*,  throng  the  fomm." 
How  Ttvid  li  this  plctare  <^  tome  advocates,  still  to  be  met  with,  whose  endeavor  is  to  ti?  the 
parties  and  wltnetae*  rather  than  the  canae,  and  to  display  themselves  rather  than  ezhtblt  the 
righta  of  their  dienta !  The  applawe  of  an  nnthlnking  crowd  may  be  eaaily  and  chMply  «xelt«d 
fn  this  manner,  bnt  sensible  men  estimate  such  advocates  at  their  tme  valae,  and  jnrie*  an 
Midom  moch  inflnenced  by  them,  while  conrts  only  endnre  them.  On  the  oOier  hand,  com- 
mendation like  that  which  Lord  Hanafleld  gave  the  connsel  in  Sommersett's  case  Is  worth 
■triflng  fbr;  not  for  the  compliment  merely,  bnt  became  be  who  has  once  earned  it  may  rely 
^torward  npon  having  the  ear  of  the  court,  and  upon  being  looked  to  by  tbe  jndgea  fbr 
hutmctioa  and  aasittanee  when  the  mere  declaliner  would  be  heard  bat  not  beoded.  "  I  can- 
not omit,"  laid  he,  "  to  ezpreH  particular  happiness  in  seeing  young  men,  jnst  called  to  tbe 
bar,  have  been  able  toproflt  so  much  by  Ibeir  reading."  It  was  a  different  class  ofpractitlonera 
tiiatCblef  Justice  Gibson  was  listening  to  when  he  congratnlsled  hlmralf  on  having  achieved  a 
great  jadlolal  triumph,  Inasmnch  as  he  was  able  to  keep  his  eji  tipon  a  dull  adtooate  while  bia 
mind  waa  owmpied  with  more  agieeable  ntijects  i 
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ttie,  lore  and  revei-enoe  which,  it  wia  erer  ^^tarent,  be  profbondly  cherished 
£w  it  in  his  own.''(y) 

In  America  ve  meet  vith  few  easefl  of  lawyers  of  high  stAuding  and  eminent 
■bili^  who  give  tttemselves  exolnsiTely  to  the  defense  of  criminal  cosea,  and 
few  of  that  class  wonld  find  employment  snfficientl;  stead;  and  remunerative 
if  they  dedred  to  do  bo.  The  criming  lawyer  is  too  apt  to  be  a  man  who  is 
tainted  somewhat  by  his  aSBooiatioDs,  and  who  fits  himself  for  defending  vile 
charactets  by  imbibing  more  or  less  of  their  vicioae  tastes  and  habit«.  But  the 
ablest  oonnsel  may  be  called  sometimes  to  step  fk-om  the  highest  tribunal  in  the 
luid  into  the  criminal  court;  as  Daniel  Webster  was  o^ed  in  to  assist  in 
bringing  a  criminal  to  justice,  and  William  H.  Seward  to  save  a  demented 
negro  f^m  the  punishment  of  a  crioiiaaL  And  while  we  say  of  the  prepara- 
tion for  such  cases,  that  it  must  be  begun  early,  on  broad  and  deep  foondations, 
we  should  add  also,  that  mere  rhetoric,  in  the  lower  and  more  common 
aooeptatiou  of  that  term, — the  power  to  control  the  voice,  to  use  readily 
beaatifnl  or  ingenious  figures  of  speech,  and  to  accompany  them  with 
appropriate  gestures— oonstitates  but  a  small  part  of  this  preparation. 
The  most  perfbot  address  in  point  of  oratorical  accniacy  may  fall  dead  and 
hfblegs,  or  even  be  the  subject  of  ridicule,  in  an  important  criminal  cause, 
when  a  plain  and  straight-forward  argument,  made  upon  full  preparation,  but 
without  attempt  at  display,  will  lead  the  minds  of  court  and  jury  irresistibly  to 
the  advocate's  ooncluBion&  (s)  The  caution  above  all  others  which  the  student 
needs,  wben  he  feels  himself  gifted  with  fine  oratorical  ability,  is  to  beware  lest 
he  find  himself  relying  upon  it  too  ezclusiTely,  and  neglecting  that  hard  labor 
which  the  less  gifted  wonld  be  compelled  to  perform,  but  the  benefit  of  which 
is  ^ways  in  proportion  to  the  natural  powers  which  it  supplements,  (a)  ^ 

The  innovations  which  have  been  made  in  criminal  procedure  in  modern 
times  have  been  so  great  that  a  trial  on  a  charge  of  crime  now  bears  as  little 
resemblance  to  one  in  the  time  of  the  Stuarts,  as  ^e  serrice  in  a  Christian  ohuroh 
does  to  the  heathen  sacrifice  to  idols.  We  have  at  last,  we  think,  so  moulded 
and  shaped  the  criminal  practice  as  to  give  the  prisoner  the  full  benefit  of  the 
maxim  that  he  shall  be  presumed  innocent  until  proved  guOty;  which  in 
former  times  was  but  a  mockery. ,  But  some  of  the  new  protectionfl  devised  ft>r 
innocence  need  to  be  catefully  guarded  to  prevent  their  proving  delusive 

(j)  Work!  or  Fliber  Aukw,  ysl.  3,  p.  360. 

{>)  LnUieT  ^leciflei  among  the  requiiitoa  for  a  good  preacher ;  "  Flnt,  he  iboald  tetob  lyi- 
tematicsll7;  Kcondlj,  be  ihonld  have  a  read;  wit',  thirdly,  be  Btionld  be  eloqaeoti  fonrtbty, 
be  aboDld  have  «  good  voice;  flfthl;,  a  good  memorr;  ilxthly,  he  shoiild  know  when  to  make 
an  end;  serenthly.  be  ahoald  make  aare  of  his  doctrine)  eiKhtUy,  he  ahonld  ventare  and 
eng^e  body  and  blood,  wealth  and  honor.  In  the  wordj  niouily,  he  should  aall^  himaelf  to 
be  mocked  and  Jeered  ct  every  one."  Every  oue  of  these  Is  equally  important  In  the  criminal 
lawyer,  and  tome  of  them  are  iudispeiuable.  Be  moat  "make  eare  of  bis  doctrine t"  "he 
dtenid  know  whea  ta  make  an  end;"  be  ahonM  enllat  heart  and  moI  la  the  caiue  |  and  If  public 
opinion  rnna  Mrong  and  fleree  aealnsthii  client,  be  moit  ''suffer  himself  to  be  mot^ed  and 
Jeered  of  every  one,"  rather  than  ^low  to  bv  sBorlBoed  Um  intereats  of  one  who  baa  oonflded 
repntattoft,  liberty,  perhtqM  lifo,  to  hia  prot««^lon.  The  Calm  future  muit  be  trusted  to  let 
bin  right,  and*/it«ft(wrq)«aiJ>itfiir«U(<Jui0r,  the  trust  will  not  be  dlu^^iuted. 

(a)  All  of  Slieriden'a  speecliea,  which  so  glow  and  sparkle  now  as  if  tiiey  were  the  spontane- 
otu  ontborfta  ot  genjos,  were  in  reslity  the  result*  of  the  most  persereriog  labor.  The  won- 
derful power  of  eitemporJElng  on  Uie  part  of  ihe  elder  Flit,  is  said  to  have  been  the  result  of 
severe  training  at  Oxford,  and  after  he  entered  parliament,  be  was  content  to  delay  addreas- 
iug  Ute  house  ontli  afler  he  had  throughly  studied  it,  and  nnderstood  the  audienge  be  was  to 
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snares.  It  has  beea  thought — for  an  instance — that  the  old  practioe  under 
which  the  accuser's  stoiy  conld  be  heard  by  the  jnry,  bat  not  that  of  Uie 
prisoner,  was  nnphiloBophicat  and  even  barbarous,  and  in  some  of  the  states  the 
rule  has  been  established  by  statute,  that  whoerer  poBsesses  knovledge  of  the 
facts  shall  be  heard,  and  Uie  jury  sbalt  jadge  of  the  reasooablenesa  of  his  stoiy, 
and  to  vhat  extent  any  interest  he  may  have  in  the  result  ought  to  afEect  his 
credibility.  This  innovation  has  been  opposed  on  two  groonds,  1.  As  dangerous 
to  public  justice,  inasmuch  as  eveij  accused  party  will  exonerate  himself  by 
his  evidence,  however  wisely ;  2.  As  dangerous  to  the  prisoner,  inasmuch  as 
the  permission  to  give  evidence  is  equivalent  to  a  command,  because  if  he  fails 
to  testify  his  conduct  will  be  subject  to  the  worst  congtructioa ;  and  in  this 
way  we  in  effect  establish  an  inquisitorial  trial,  and  deprive  accused  parties 
of  the  beneSt  of  the  constitution^  maxim  that  no  man  shall  be  compelled  to 
give  evidence  against  himself,  (i)  To  deal  properly  with  such  chasgee,  the 
lawyer  ought  to  be  &miliar,  not  only  with  the  old  law,  and  with  the  reasons  on 
which  it  rested,  but  also,  with  the  concurrent  principles  incidentally  aSteted 
by  the  change,  that  he  may  know  how  to  administer  the  new  law  so  as  to 
save  to  his  client  all  the  old  rights  while  giving  him  the  benefit  of  the  new 
privilege.  Suppose — to  illustrate  again — the  accused  party  takes  the  stand 
and  makes  his  statement,  and  then  refuses  to  be  cross^xamined  upon  it;  has 
he  a  riffkt  to  stop  where  he  pleases,  and  to  claim  his  oonstitutiona]  right  not  to 
be  coerced  to  give  evidence  against  himself?  If  not,  what  remedy  has  the 
prosecution?  Shall  the  court  strike  out  the  evidence  given,  or  punish  the 
party  as  it  might  an  ordinary  witness,  for  refusing  to  testify  further  ?  Upon 
such  a  question  precedents  might  be  of  little  service,  bnt  one  man  rising 
to  discuss  it  would  he  full  of  valuable  thoughts  and  suggestions  tending  to 
lead  the  court  to  a  correct  conclnaon,  when  another  who,  however  much  he 
might  have  read,  had  never  troubled  himself  with  thoughtful  preparation  for 
such  questions,  might  flounder  through  a  long  speech,  the  only  effect  of  which 
would  be  to  make  that  darker  which  was  dark  enongh  before. 

The  criminal  lawyer  needs  to  be  specially  familiar  with  the  rules  of  evidence. 
In  criminal  cases,  much  more  than  in  civil,  it  is  important  that  he  prevent 
improper  evidence  being  put  in  against  hif  clienb  The  party  defeated  in  a 
civil  suit,  through  an  erroneous  ruling  of  the  judge,  has  generally  his  full 
remedy  when  a  new  trial  is  awarded  him ;  but  a  new  trial  to  one  who  has 
unjnstiy  been  subjected  to  the  stigma  of  conviction  of  crime  is  far  from  being 
a  complete  vindication ;  while  to  the  prosecution  after  a  wrongful  acquittal, 
though  brought  about  by  a  mistake  in  law  on  the  part  of  the  judge,  there  is 
generally  no  remedy.  Fortunately  there  are  good  treatises  on  the  rules  of 
evidence,  and  their  main  and  leading  principles  can  easily  be  made  fiuniliar.(c) 

(ft)  TbU  liew  hu  been  put  forth  Id  one  of  ths  nugulncs  b;  Mr.  FtkicIi  Wbarton.  It  I( 
beliered,  howeTer,  tbat,  wbere  the  new  liw  bag  beea  tried,  the  resnit  hu  generally  proved 
wtlsfhctorr,  tuid  tbat  many  men,  wrongftlly  or  mlMakenlj  accttied,  have  been  enabled  nnder 
tbeM  statutes  to  give  to  tbe  Jury  inch  explfttiatlong  M  removed  all  mspfoions,  when,  had  their 
moDtha  been  closed,  their  condemnatioQ  would  have  besti  inevitable.  There  are  unqueatfona- 
Uf  some  dlflleolties  in  the  case;  but  tbe  rule  of  tbe  common  law,  which  permitted  the  accnser 
to  be  heard  bnt  not  the  defbndajit,  resulted  sometlmet,  be^nnd  anj  qoeatlon,  in  tbe  eonvletlon 
and  pnniihment  of  tbe  wrong  party,  became  the  party  really  Ei>il^  l>ad  been  allowed,  or  been 
able,  to  laake  the  Bret  complaint. 

<c)  There  U.  of  eonrse,  mach  apoo  Uie  tubjeet  of  evidence  in  the  tosatiaee  on  criminal  law, 
and  BoMoe'i  CMmiul  Evidence  ii  a  nsefU  work.    Of  the  treatitea  on  eridanoe,  Greealeaf  is, 
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Xqni^  law  is  s  great  atambling  block  to  manj  students,  and  tliere  are  not 
wanting  those  who  hare  enpposed  it  night  be  legislated  ont  of  existence.  Bat 
althongh  the  division  lines  between  law  and  eqnity  hare  been  broken  down  in 
some  states,  so  &r  as  oonoems  procednre,  yet  the  codes  which  abolish 
distinctions  of  form  do  not  do  away  with  the  principles,  for  the  administraljon 
of  which  the  old  forms  were  designed ;  and  consequently  works  like  Jeremy  on 
Eqnity,  Spence's  Eqnitable  Jarisdiction,  Adams's  Doctrine  of  Eqnity,  and 
Story's  Equity  Jurisprudence,  are  as  important  and  indispensable  now,  in  all 
the  states,  as  they  ever  were.  Whether  or  not^  therefore,  he  expects  to  practice 
in  a  state  where  the  old  forms  are  retained,  the  student  mnst  read  equity,  and 
if  he  finds  it  prove  unattractiTe,  there  is  all  the  greater  reason  why  he  should 
attack  it  with  energy  and  perseverance.  But  if  approached  in  that  manner  it 
will  not  prove  unattractive.  On  the  contrary,  the  student  will  soon  find  him- 
self  reading,  with  admiration  (uid  pleasure,  what  at  first  appeared  a  confused 
collection  of  arbitrary  rules,  as  he  perceives  how  admirably  equity  supplements 
the  law,  and  how  peculiar  is  the  adaptation  of  its  remedies  to  the  wrongs  to  be 
prevented,  or  the  evils  to  be  redressed. 

Nor  are  the  works  on  oommon  law  pleading  snperseded  by  the  new  codes 
which  have  been  introduced  in  bo  many  of  the  states,  (d)  A  careful  study  of 
those  works  is  the  very  best  preparation  for  the  pleader,  as  well  where  a  code  is 
in  force  as  where  the  old  common  law  forms  are  still  adhered  to.  Any  expecta- 
tion which  may  have  existed,  that  the  code  was  to  banish  technicality  and 
substitute  such  simplicity  that  any  man  of  common  understanding  was  to  he 
competent,  without  legal  training,  to  present  his  case  in  due  form  of  law,  has 
not  been  realized.  After  a  trial  of  the  code  system  for  many  years,  its  friends 
must  confess  that  there  is  something  more  than  form  in  the  old  ^stem  of  plead- 
ing, and  that  the  lawyer  who  has  learned  to  state  his  case  in  logical  manner, 
after  the  rules  laid  down  by  Stephen  and  Gould,  is  better  prepared  to  draw  a 
pleading  under  the  code  which  will  stand  the  test  on  demurrer,  than  the  man 
who,  without  that  training,  undertakes  to  tell  his  story  to  the  conrt  as  he  might 
tell  it  to  a  neighbor,  but  who,  never  having  accustomed  himself  to  a  strict  and 
logical  presentation  of  the  precise  &cte  which  constitute  the  legal  cause  of 
action  or  the  legal  defense,  is  in  danger  of  steting  so  much  or  so  little,  or  of 
presenting  the  facte  so  inaccurately,  as  to  leave  his  righte  in  doabt  on  his  own 
showing.  Let  the  common-law  rules  be  mastered,  and  the  work  under  the 
code  will  prove  easy  and  simple,  and  it  will  speedily  be  seen  that  no  time  has 
been  lost  or  labor  wasted  in  coming  to  the  new  practice  by  the  old  road. 

A  large  and  increasing  proportion  of  those  who  come  to  the  bar  in  America 
do  so  by  way  of  the  law  schools.  Tbere  is  tm  advantage  in  that  course  in  the 
foct  that  an  esprit  du  corps  is  cultivated  among  those  who  gather  there,  which 
tends  to  a  high  code  of  professional  ethics,  tmi  at  the  same  time  to  a  more 
oarefnl  study  of  the  law  as  a  science  than  is  apt  to  be  made  in  the  law  offices, 

perhaiw,  moat  lued,  the  flrst  volnme  b«lag  eipeeisllj  Tstnable.  StukU's  li  tito  m  BzoeUnt 
vork.  uid  a  naw  edition  of  the  fli-rt  TolQma,  wUeh  givea  the  genenl  prittdplM,  bu  leoent^ 
beeD  iMued  in  thli  coantrv.  Phillipi'i  Erldenoe.  ineludfng  the  notea  by  Cowea,  Hill,  and  Ed- 
ward*, la  mach  more  fnll  in  Its  rererenoet  to  oaiea  than  either  of  the  others,  thangh  not  m 
ntisTictor;  for  the  student. 

Id)  An  excellent  discussion  of  the  science  of  pleading,  not  iOM  practical  than  philosophical, 
irill  be  foond  la  the  introdnetlon  to  the  new  ednko  of  StndKn  on  Pleading  by  Prof.  SamiMl 
Tyler, 
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where  each  paiticnlar  qneation  is  inTestigated  with  some  reference  to  the  com- 
peneatioa  which  should  follow.  The  adrioe  of  Oridlej  to  John  Adams  was, 
"to  panne  the  study  of  the  law  rather  than  the  gain  of  it:  pnrsue  the  gain 
of  it  enough  to  keep  out  of  the  hriers,  bnt  give  your  main  attention  to  the 
study  of  it.''(0)  Fisher  Ames  said  of  Hamilton :  "As  a  lawyer,  bis  comprehen- 
dve  genius  reached  the  principlee  of  his  profession ;  he  compassed  its  extent, 
he  fathomed  its  profound,  perhaps  even  more  bmiliarly  and  easily  than  the 
ordinary,  rules  of  its  practice.  With  most  men  law  is  a  trade;  with  him  it 
was  a  science."  (/)  The  same  was  true  also  of  Pinkney  and  of  Choate;  the 
two  greatest  odTocates  perhaps  Uiat  America  has  yet  known.  The  industry 
of  Choate  was  wonderful,  but  it  wu  directed,  not  to  the  acqulsitiou  of  money, 
but  to  the  mastery  of  the  law ;  and  of  Pinkney  it  was  said  that  his  speeches 
^ways  "smelled  of  the  lamp,"  bnt,  neTertheless,  they  were  a  perpetnal  delight 
to  those  who  heard  them.  The  learned  map  cannot  well  be  dall  when  speak- 
ing of  the  science  he  has  mastered.  All  men,  said  Socrates,  are  eloquent  in 
that  which  they  understand.  Another  adyantage  derived  from  the  law 
schools  is,  that  students  are  enabled  to  form  themselves  into  clnbs  for  the 
discassiou  of  moot  cases.  Suoh  clubs,  well  managed,  afford  the  beet  possible 
school  for  the  cultivation  of  forensic  eloquence.  Some  experience  in  extem- 
pore q>ei^ng  evexy  yonog  man  onght  to  have  before  coming  to  the  bar,  and 
if  he  begins  his  practace  without  the  discipline  it  would  give,  he  cannot  be 
certain  that  timidity  and  embarrassment  will  not  overcome  him  at  the  outset 
of  his  career.  Few  men  are  Erskines  and  Patrick  Henrys,  gifted  with  powers 
which  make  their  first  essay  a  triumpli-,  the  first  efforts  are,  almost  necessarily, 
mortifying  failures,  and  unless  they  are  made  in  these  little  societies,  and  the 
difficulties  miastered  before  the  public  become  the  andience,  a  man  must  have 
great  native  strength  of  purpose  and  power  to  endure  scoffing  and  ridicule,  or 
shame  and  mortificatioo  may  draw  their  veil  around  him,  and  shut  off  forever 
his  ambitious  hopes  and  bright  vielona  of  professionid  eminence.  Xow  and 
then  a  Demosthenes  or  a  Curran  will  come,  who  will  brave  the  ridicule  and 
endure  the  mortification  until  repeated  efforts  have  enabled  him  to  conquer 
his  natural  defects  and  natural  timidity;  but  every  young  man  is  not  enabled 
to  feel  with  the  same  confidence  that  tiiey  did,  "it  is  in  me,  and  it  shall  come 
out;"  and  one  mortifying  failure,  not  in  the  presence  of  a  select  company  of 
Mends,  bnt  before  a  public  audience,  a  part  of  which  is  adversary  in  feeling, 
and  includes  rivals  interested  to  make  the  most  of  the  embarrasement,  is 
sometimes  sufficient  to  destroy  tiie  hopes  of  a  life.  Self-confidence  the  advo- 
cate must  acquire;  and,  in  order  that  he  may  possess  it^  he  must  first  have  the 
necessary  knowledge,  and  secondly,  he  must  have  tried  his  powers  until  he  is 
certain  of  them. 

There  is  also  an  advantage  in  these  societies,  in  tjiat  they  enable  their  mem- 
bers to  practice  in  the  preparation  of  pleadinga  The  dlscnseion  of  moot  cases 
ought  to  be  preceded  by  as  careful  an  issue  as  would  be  formed  in  an  actual 
suit  at  law;  and  the  benefit  of  this  discipline  is  so  great  that  it  should  never  be 

(t)  Worka  of  John  Adams.  11,  46.  "  Hb  mdvloe."  »ft  Mr.  Adami.  "  made  mt  deep  an 
Impranlofi  on  my  mtod,  that  I  belfeve  do  lawyer  la  America  ever  did  lo  mneb  bntlneM  aa  I  did 
afterward,  Id  the  teventeen  yean  that  I  paMsd  Id  the  practice  at  the  bar  Ibr  to  little  prodt." 
Pteumiary  proBt  he  meaui  for  thh  ttody  at>d  practloe  were  the  fbmidatioD  of  hit  bnmortalltr 

(/)  Vorka  oTFliber  Amaa,  v<d.  3.  pa^e  300. 
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neglected.  It  ftccnBtoms  one  to  a  critica]  and  accurate  nse  of  language ;  and  it 
gives  one  an  insight  into  the  application  of  the  rnles  of  pleading  not  eaeily 
acquired  except  by  practice.  The  same  care  which  one  wonld  expend  in  the 
preparation  of  the  brief,  ought  to  be  employed  on  this  preliminary  proceeding; 
the  purpose  being  the  same  in  both  cases — to  give  the  mind  a  needful  discipline. 
The  briefs  draw  Dp  for  the  argnment  ought  to  reoeire  an  equally  consoientaonB 
attention.  They  onght  to  be  logical  and  accnrate,  nest  and  lawyer-ltke.  It  is 
impossible  to  make  a  logical  argnment  based  upon  a  brief  in  irbioh  the  points 
are  stated  with  a  slovenly  want  of  precision,  and  the  authorities  arranged  with- 
out logical  order.  Slovenly  habits,  whether  pertaining  to  person,  to  study  or 
to  practice,  are  most  dangerous  in  student  life,  because  they  tend  to  grow 
upon  one  until  they  obtain  the  mastery.  In  the  argument  of  these  oases,  pm- 
cision  of  langnage,  especially  in  the  statement  of  legal  definitions  and  prind- 
ples,  is  of  iar  more  importaoice  than  beautiful  figures  of  speech,  and  is  to  be 
cultivated  rather  than  a  showy  style.  A  legal  point  well-statod  is  half  argued. 
These  societies  are  useful,  also,  as  inducing  a  taste  for  investigations  in  fields  a 
little  aside  from  technical  law,  and  yet  having  an  important  purpose  in  con- 
nection with  its  study.  Political  and  intemationBl  questions  enlarge  the  mind 
and  open  the  onderstanding  of  the  lawyer,  and  fit  him  fqr  the  discussion  of 
the  great  qaestions  with  which  it  will  be  his  ambition  afterward  to  become 
connected  What  a  field  was  opened  before  the  student  in  the  new  qnestions 
of  law  and  government  growing  out  of  the  recent  civil  war  1  What  questionB 
in  domestic  politics,  as  well  as  in  international  law,  still  remain  to  be  discussed, 
sifted,  tested  and  settled  t  We  do  not  mean  tiie  qnesMons  of  party  politics, 
which  are  so  often  qaestions  of  low  political  strategy;  for  these,  to  ^e  young 
lawyer,  are  a  delusion  and  a  snare,  when  he  allows  his  mind  to  be  possessed  by 
them,  and  his  taste  to  be  perverted  to  a  longing  for  party  positions  and  honors. 
John  Adams  has  well  said  that  party  is  a  tyrant  "At  the  bar  *  *  ig  Uie  l/^ 
scene  of  independence.  Integrity  and  sldll  at  the  bar  are  better  supporters 
of  independence  than  any  fortune,  talente  or  eloquence  elsewhere.  A  man 
of  genius,  talente,  eloquence,  integrity  and  judgment,  at  the  bar,  is  the  moat 
independent  man  in  society.  Presidents,  governors,  senatoTs,  judges,  have  not 
so  mach  honest  liberty ;  bnt  it  ought  always  to  be  regulated  by  prudence,  and 
never  abnsed."  (g)  High  attainments  are  esssntial  to  this  independence;  and 
political  positions  are  never  of  real  honor,  and  always  contemptible  when, 
instead  of  being  an  award  to  eminent  fitness,  they  are  acquired  by  self-seeking, 
by  becoming  a  party  hack,  and  by  imbibing  and  displaying  all  the  party 
bigotry  uid  party  animosities  of  the  day.  This  bigotry  and  these  animosities 
are  not  generally  strong  in  such  societies;  and,  with  proper  views  of  the  true 
province  and  value  of  parties,  they  will  be  frowned  upon  and  discouraged,  and 
the  feelings  kept  under  control,  so  that  questions  can  be  discussed  upon  their 
merits,  instead  of  being  viewed  from  the  stand-point  of  prejudice.  These 
societies,  also,  become  associations  of  friends,  who,  if  chosen  with  prndence, 
and  with  due  regard  to  their  acquirements,  habits  and  tastes,  are  able  to  be 
of  service  to  each  other  in  many  ways,  besides  the  drill  they  give  in  the  contact 
of  mind  with  mind  in  these  set  discussions.  Mr.  Warren,  in  his  L«w  Studies, 
(A)  has  emphasized  the  importanoe  to  a  student  of  being  pradent  in  the  seko- 

a  tbe  need«  of  the  law  rtudBnt  In  America,  baa 
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tion  of  his  uBsociateB,  and  qnotee  Roger  North,  QiaA  "  ft  atodent  of  the  lav  hath 
more  than  ordinary  reason  to  be  cuiions  in  his  conversation,  uid  to  get  snch 
as  ore  of  his  ovn  pretension,  that  is,  to  study  and  improTement;  and  I  will  be 
bold  to  aaj,  that  they  shall  improve  ojie  another  by  discourse  as  much  as  ail 
their  other  study  without  it  could  improve  them"  This  may  be  thonght 
somewhat  extravagant;  but  the  statement  could  be  eadly  fortified  by  the 
opinions  of  many  other  men  of  eminence,  if  space  wonld  admit,  and  if  exam- 
ples were  deem^  necessary  to  impress  npon  tike  mind  die  importance  of 
snit«ble  and  intelligent  assooiates.  Bnt,  whatever  may  be  hia  associations,  or 
wherever  he  may  pnrane  hie  studies — whether  in  the  law  school  or  in  the 
office  of  the  practitioner — the  great  fact  to  be  borne  in  mind  by  the  student  if^ 
that  he  is  to  become  a  lawyer,  if  at  all,  not  so  much  by  committing  to  memory 
the  technical  terms  and  mlee  of  the  science,  as  by  mastering  its  philosophy, 
whereby  alone  be  con  fit  himself  to  give  its  principles  practical  application. 

It  has  not  been  oar  purpose  in  these  preliminaiy  pages  to  mark  out  a  full 
coarse  of  law  reading,  or  to  prescribe  a  list  of  law  books  which  should  or 
should  not  be  read  by  the  student.    There  are  difficulties  in  doing  so  which 
seem  to  render  the  attempt,  in  a  work  of  this  character,  undesirable.    New 
treatises  npon  different  branches  of  the  law  are  being  constantly  pubUshed,  and 
the  latest,  if  prepared  with  equal  ability,  is  generally  the  best,  because  it  gives 
us  the  result  of  the  latest  cases,  and  tiie  changes  in  the  common  law  which 
new  inventions  and  new  modes  of  transacting  bnainess  are  constantly  introdnc- 
iug.    A  list  of  books  to  be  read  soon  becomes  imperfect,  and  needs  revision. 
Moreover,  a  full  course  of  law  reading  is  one  which  cannot  be  completed  in 
the  time  usually  taken  by  the  student  before  admission  to  the  bar,  and  to 
present  him  with  such  a  course  without  indicating  which  portion  he  tnnst  read  \ 
while  a  student,  and  which  he  may  postpone  till  he  comes  to  the  bar,  is  to    \ 
render  him  bnt  little  asdatance.    Every  student  is  supposed  to  have  some     \ 
preceptor  who  is  competent  to  give  the  proper  information  regarding  text-      J 
books,  «aA  npon  whose  advice  he  can  depend  in  their  seleotiou.     In  tfieee     / 
pre&tory  remarks,  our  aim  has  been  only,  first,  to  impress  upon  the  mind  of    / 
the  yonng  geatlenun  about  to  enter  this  noble  bat  very  laborioua  profession, 
the  importance  of  thoroughly  mastering  the  rudiments  of  the  law  before  he  '] 
undertakes  to  assist  in  its  administration,  and  second,'io  give  him  a  few  hinta   I 
that  shall  induce  him  to  employ  properly  hia  reason  and  reflection,  and  not  / 
make  nselesa  expenditure  of  time  and  energies  in  his  pursuit  of  legal  attain-  j 
ments.  (i) 

Any  advice  which  prescribes  a  coarse  of  labor  for  students  is  imperfect  if  it 

reoentlf  been  pobllihed  ander  the  ediConfaip  of  I.  G.  Thompsoii,  Esq.  In  the  tMne  connection, 
MMdUoq  I«  called  to  the  First  Book  of  the  Law,  b;  Mr.  Biihop,  and  to  lectures  on  tbe  atudr 
of  the  law,  recently  pnblUfaed  by  Prof.  WAshbarn. 

({)  Hr.  Jeflbreon  marked  ont  a  conrw  of  reading  for  itndeDta  of  the  lav,  which  ii  worthj 


of  attention,  a«  tbe  resnlt  of  the  reSectlont  of  a  mat  mind,  and  becaase,  aleo,  it  w 
followed   W  bis   two  diitlngnished  friends,  Madison   and  Uonroe.    Having  1a)d  ,     , 

gronndwork — in  which  he  inclnded  a  knowledge  of  mathematics  and  the  natural  sciences — be  1 
■ays  t«  tbe  student !     "  Tou  may  enter  legnlarly  on  the  study  of  tbe  law,  taking  with  "'  — *■ 
of  tile  khidted  aclence*  «•  will  contrlbnte  to  eminecMe  in  Its  attainment.     The  principal 
are  physics,  etfalet,  religion,  nataral  law,  belle  lectres,  criticism,  rhetoric  and  orator;y. 


B  proper  "X 
nces — be  I 
)  it  snch    ^ 
of  these      \ 
ry.    The       I 
\  mind  w       y 
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iula  to  incnlcate  the  importance  of  Beason»b1e  rest.  The  reat  is  equally  need- 
fiil  with  the  labor,  and  it  is  not  usoommon  to  find  it  more  difficult  to  oonTince 
the  person  requiring  it  of  his  need.  It  is  a  law  of  natnre  not  leas  than  of 
revelation  that  for  a  seventh  part  of  the  time  the  ordinary  avocations  of  life 
shall  be  suspended,  and  no  man  is  more  certain  to  be  visited  with  the  penalties 
for  a  breach  of  this  law  than  he  who  is  engaged  in  intellectnal  puTBuit&  Every 
man  is  held  in  "  the  manacles  of  this  all-binding  law."  If  he  persists  in  his 
labors  for  seven  days  in  the  week  instead  of  taking  the  commanded  rest,  he  is 
doubly  punished ;  first  in  the  weariness  and  loss  of  physical  and  intellectual 
strength  uid  vigor  which  must  follow ;  and  second,  in  discovering  at  length 
that  the  seven  days  labor  are  not  so  productive  as  the  six  wottld  have  been 
with  the  proper  rest.  Bat  constant  attention  for  siz  days  in  the  week  to  a 
single  puisnit  will  soon  prove  exhausting.  We  have  seen  that  Mr.  Jefferson 
advised  that  only  fonr  hours  a  day  shoold  be  given  to  technical  law,  and  that 
the  remaining  hours  should  be  devoted  to  other  studies  calculated  to  improve 
and  strengthen  the  understanding.  Mr.  Choate  recommended  stndents  to 
give  six  hours  each  day  to  the  law;  four  to  reading,  and  two  to  thought  and 
reflection.  It  is  easy  to  injure  the  health  by  inoessant  application,  and  easier 
stall  to  keep  the  mind  in  that  state  of  jaded  and  listless  indifference  in  which 
half  the  labor  of  stady  will  be  expended  in  fixing  the  attention.  History  and 
belle  lettres  learning,  and  the  natural  and  abstract  sciences  are  an  agreeable 
and  healthfhl  relief  from  the  continaons  study  aud  contemplation  of  the 
principles,  proceedings  and  forms  of  law,  and  they  become  a  relaxation  and  an 
enjoyment,  at  the  same  time  that  their  porsnit  is  storing  the  mind  with 
abundant  imd  available  resources  for  the  great  occasions  which  now  and  then 
will  test  to  the  full  the  advocate's  capacity.  The  best  industry  is  that  which 
divides  most  jodicionely  the  time  to  be  appropriated,  so  that  the  labor  in  each 
portion  will  be  performed  with  alacrity  and  ardor,  and  without  any  waste  of 
enei^.  Bnt  even  a  variety  of  studies  should  not  occupy  the  attention  beyond 
reason.  Physical  exercise  and  physical  and  mental  rest  must  be  provided 
if  one  would  have  either  physical  or  mental  strength.  A  due  allowance  for 
sleep,  a  due  attention  to  social  interconrse  and  current  intelligence,  are  as 
needful  to  round  out  and  complete  the  perfect  lawyer  as  the  patient  labor 
which  he  mast  devote  to  the  sages  of  his  profession. 

And  in  all  his  studies  the  law  student  most  not  forget  that  he  is  fitting 
himself  to  be  a  minister  of  justice ;  and  that  he  owes  it  to  himself,  to  those 
who  shall  be  his  clients,  to  the  courts  he  shall  practice  in,  and  to  society  at 
large,  that  he  cultivate  carefully  his  moral  nature  to  fit  it  for  the  high  and 
responsible  trust  he  is  to  assume.  The  temptations  of  dishonest  gain  and  the 
allurements  of  dissipation  are  all  the  time  leading  to  shame  and  ruin,  fh>m  the 

/Ab*Id,  •  gn*t  iDeqnalltjr  {«  obwmlde  In  tlw  vigor  of  tbe  mtnd  at  dfffbrent  periods  of  tht  d>y.  ^ 
lU  poim*  M  tbeM  periodi  ahonld  Ukerefbre  be  «(lei>d«d  to,  In  mRnballng  tbe  biuineat  of  tbo 
dEv."    He  tberef(»«  raoammended  that  the  atadent  sppn^irlate  his  time  esch  day  u  follows : 
J  Till  elgbt  o'cloA  to  ttie  aatnnl  ■oleneea,  etklot,  rdigloa  and  nfttnral  Imw. 
J  From  eight  to  tiralva  t«  teolmioal  Uw. 

J   Fram  twelve  to  one  to  goTemmeDt,  general  politloa,  and  political  ecoocmf  ■ 
}  la  tbe  afternoon  to  blitvrj. 

V    Fram  dark  to  bed  time  to  belle  lettres,  crittoUm,  rhetorlo  and  ontory.    [Sandall's  Lift  of 
•'jaflbtMn,  I,  GS.] 

An  adnntraUe  conrae  In  ita  general  outlines,  thon^  tbe  books  be  reaommeikdi  an  in  great 
iwrt  mpenaded  now  b7  later  pnbtloatlou. 
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ranks  of  oar  profeesioD,  a  loog  and  meliuicboly  train  of  men  ODoe  hopefol^ 
perhaps  gifted;  bnt  the  tme  lawyer  is  pare  in  life,  coarteona  to  his  MSooiateB, 
foithfnl  to  his  clients,  jast  to  all ;  and  the  stadent  mDBt  keep  this  troe  ideal 
before  him,  observe  temperance,  be  master  of  his  actions,  and  seek  in  all  thinj;* 
the  approTal  of  his  own  consoienoe,  if  he  vonid  attain  the  highest  possible 
benefit  from  the  btudt  of  ths  Ut. 


The  main  purpose  in  giving  to  the  public  a  new  edition  of  the  Oommentaries 
of  Blackstone,  was  to  present  the  changes  in  the  law  which  had  token  place 
since  the  last  preceding  edition  speared,  that  the  reader,  while  informing 
himself  concerning  the  law  of  England  of  a  centniy  since,  might  not  be  mis- 
led in  respect  to  its  present  condition.  With  this  object  before  him,  while 
avoiding  the  detail  whicb  might  be  nsefUI  to  the  English  practitioner,  bnt 
which  would  merely  «umber  the  pages  for  American  nee,  the  editor  has 
sought  to  indicate  ^e  statutory  changes  sufBciently  to  give  a  general  idea 
of  &e  advanoement  made  in  the  English  law  since  oar  commentator's  time, 
and  also  to  enable  the  American  student  to  compare  the  law  of  his  own 
conntry  with  the  system  from  which  it  was  derived,  as  modified  by  the 
experience  of  another  land  enjoying  free  institationB  under  cironnutanoes  and 
with  a  state  of  society  considerably  differing  from  our  own. 

How  far  it  was  desirable  to  preserve  the  notes  to  the  previovs  English 
editions,  or  to  add  thereto,  was  a  question  not  easy  of  proper  solution.  The 
editor  is  fully  aware  that  in  some  previous  editions  the  proper  province  of  an 
editor  was  exceeded,  and  that  the  additions  made,  instead  of  baing  suitable 
notes  to  the  text,  were  in  the  nature  of  digests  of  the  law  upon  veiy  many 
of  the  qoestions  which  the  te|:t  had  discussed  or  alluded  to.  This  was 
especially  the  case  with  the  edition  of  that  volominous  and  industrious  writer, 
Mr.  Chitty,  some  of  whose  notes  are  a  mine  of  information,  almost  making  the 
Vork  a  library  in  itself  and  which,  nevertheless,  were  not  more  peculiarly 
appropriate  to  these  pommentaries  than  they  wonld  have  been  to  any  other 
legal  treatise  which  ma4e  general  reference  to  the  same  subject-matter.  Some 
of  these  notes,  moreover,  bare  wholly,  or  in  p^rt,  become  obsolete,  and  others 
related  to  branohes  of  the  law,  or  to  questions,  with  which  the  lawyer  in 
America  has  no  occasion  to  deal 

The  editor  was  of  opinion,  however,  that  thu%  was  too  much  in  Mr.  Chitty's 
annotations  of  substantial  and  permanent  value  to  warrant  their  being  entirely 
discarded,  and  that  while  the  student,  or  the  gentleman  who  reads  only  for 
general  or  political  information,  may  have  little  occasion  to  employ  himself 
with  them,  the  practicing  biwyer,  who  shall  make  use  of  l^e  work,  will  be 
gratified  to  find  so  much  retained  that  is  convenient  and  useful  in  his  practice. 
Bnt  whatever  has  become  obsolete,  whatever,  like  most  of  the  notes  upon  the 
lav  of  tithes  and  of  copyholds,  is  unimportant  in  America,  has  been  cut  away 
with  unsparing  hand,  that  time  and  attention  might  not  be  nselessly  occupied 
in  exploring  it  The  quantity  of  matter  tiins  rejected  was  very  large,  and 
those  who  have  occasion  to  make  much  use  of  the  work  will  be  thankful  to 
get  rid  of  it. 

What  is  new  in  this  edition  has  been  added  in  the  same  spirit  that  has 
governed  the  selections  from  the  English  notas.    As  students  main  mora  use 
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of  the  Tork  tban  practicing  lawyers,  their  iaformation  aiid  benefit  have  been 
kept  mainly  in  yiew,  but  references  have  been  made  to  the  judicial  decisions 
OD  many  practical  questiouB,  and  it  is  hoped  they  will  be  fotind  not  without 
tiieir  couvenience  to  the  profession  generally. 

The  English  notes  which  hare  been  retained  are  inclosed  in  brackets  to 
distinguish  them  fh>m  the  new  additions.  The  names  of  their  authors  are 
given  in  some  cases  where  indiridual  opinions  are  expressed,  but  generally  It 
baa  not  been  thought  important  to  distinguish  their  sonrces,  and  in  some 
esses  where  editors  have  combined  with  their  own  the  labors  of  their 
predecessors,  it  would  have  been  difficult  to  do  so. 

The  analysis  given  of  the  contents  is  a  considerable  enlargement  of  that 
of  Baron  Field,  and  it  is  believed  that,  if  judiciously  used,  it  will  answer  the 
purpose  for  interrogating  students  better  than  the  lists  of  questions  sometimes 
giTen,  which  require  the  memory  to  be  burdened  equally  with  matter 
important  and  unimportanL 

The  table  of  abbreviations  embraces  the  legal  anthoritieB,  and  also  other  ' 
books  which  the  reader  might  possibly  desire  to  refer  to,  and  which  are  not 
sufficiently  described  or  indicated  by  ^e  context 

THOMAS  M.  COOLEY. 

Anh  Abbob,  Sipt^  1870. 

A  new  edition  of  this  work  having  become  necessary,  the  editor  has  made 
some  changes  and  additions,  but  not  such  as  will  call  for  special  notice  here. 
They  consist  in  the  main  of  references  to  new  cases,  though  some  new  notes 
have  been  added  which  may  prove  of  practical  volne. 

T.  M.  COOLEY. 
Ass  Abbob,  Jan^  1873. 
Vol.  I.-*. 
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AUTHOR'S  PREFACE. 


The  fallowing  sheeU  contaiu  the  BnbetAnce  of  s  conrse  of  lectnres  on  the 
LawB  of  Engl&nd,  which  were  read  bj  the  author  in  the  oniTenit;  of  Oxpobd. 
Uis  original  plan  took  iti  riae  in  the  year  1753;  and,  notvithBton^ng  the 
novelty  of  ench  an  attempt  in  thia  ^ge  and  oenuti?,  and  the  prejndioea  naually 
ooneeived  agai&at  any  innoTatione  in  the  established  mode  of  education,  he  hod 
the  satiAfoctiou  to  find,  and  he  acknowledges  it  with  a  mixture  of  pride  and 
gratitude,  that  hia  endeavours  were  encouraged  and  patronised  by  those,  both 
in  the  tuuTersity  and  out  of  it,  whose  good  opinion  and  esteem  he  was 
principally  desirons  to  obtain. 

■  The  death  of  Hr.  Vinbr  in  1766,  and  his  ample  benefoction  to  the  nni- 
Tersity  for  promoting  the  study  of  the  law,  produced  about  two  years  ofterr 
wards  a  regular  and  public  establishment  of  what  the  author  had  privately 
undertaken.  The  knowledge  of  our  laws  and  constitution  was  adopted  as  a 
liberal  science  by  general  academical  authority;  competent  endowments  were 
decreed  for  the  support  of  a  lecturer,  and  the  perpetual  encouragement  of 
students;  and  the  compiler  of  the  ensuing  Commentaries  had  the  honor  to  be 
elected  the  first  Vinerioo  professor. 

In  this  situation  he  was  led,  both  by  duty  and  inclination,  to  investigate  the 
elemeots  of  the  law,  and  the  gronnds  of  our  civil  poli^,  with  greater  assiduity 
and  attention  than  many  have  tlionght  it  necessary  to  do.  And  yet  oil,  who 
of  late  years  have  attended  the  public  administration  of  justice,  mast  be 
sensible  that  a  masterly  acquaintance  with  the  general  spirit  of  laws  and 
principles  of  universal  jurisprudence,  combined  with  an  accurate  knowledge 
of  our  own  municipal  constitutions,  their  original,  reason,  and  history,  hath 
given  a  beanty  and  energy  to  many  modem  judicial  decisions,  with  which  our 
ancestors  were  wholly  unacquainted.  If,  in  the  pursuit  of  these  inquiries,  the 
author  hath  been  able  to  rectify  any  errors  which  either  himself  or  others 
may  have  heretofore  imbibed,  his  pains  will  be  sufficiently  answered:  and  if  in 
some  points  he  is  still  mistaken,  the  candid  and  judicious  reader  will  make  due 
allowances  for  the  difficnlttes  of  a  search  so  new,  so  extensive,  and  so  laborious, 
Nov  a  1766. 
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MotvtTBffrAHViiia  th«  diffidence  exprsMed  In  tbe  Rvegolng  Prehoe,  no  waaoBr  wu  (tw  work 
oompleted,  bnt  in4n7  of  111  poaltlou  were  TebemeDtlr  attacked  bj  leolots  of  all  (even  oppoaite)  ' 
denamin&tions,  rellgloni  u  well  u  civil  i  by  some  with  ■  greaiet,  by  otber*  with  >  len  degree 
of  Bcriinoaj.  To  encfa  ortheee  Mlmul verier*  m  tuve  fUlen  wltbln  the  kathor*!  notiee  (for  hs 
doDbU  not  bat  aome  have  esoped  It),  be  owes  Bt  leMt  this  obligation;  that  tbey  hare 
occMlooed  bim  from  time  to  linie  to  revise  hli  work,  in  reepect  to  tbe  paTtlonlan  otffectad  tO[ 


.     ir  eniaitge  from  It  what  appeared  to  be  really  urooeouai  to  amend  or  (apply  It  w 

Iiiaccartte  vt  defbcttve;  to  Itlnitnta  and  explain  ft  when  Dbwara.     Bat,  where  be  thought 
tbe  otjeetfona  Hl-fuanded,  be  h*tb  left  and  tluJI  have  the  book  to  defend  itaelf :  being  hilly 
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are  exempted  from  serving  on  Juriee  or  holding  temporal  offices, 377 
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they  render  *erdiote  and  giveeridence  apon  their  honor, 402 

eaaaot  loM  their  nobilitj  except  bj  Stath  or  attainder, 402 

the  oonunonaltj  consist  of  the  aereral  orders  of  knights,  eaquirea,  gentle- 
men, jenvoB,  tradeaman,  artttoervand  laborers, 403-107 

Uhls  of  precedenoe 406» 

CHAPTBB  Xm. 

Of  tu  IfitRAXT  am  HAKirora  Statis, 408-431 

the  military  state  includes  all  such  persona  sa  ars  appMuted  for  the  safegtiard  and 

defense  of  the  realm, 408 

historical  view  of  the  militarr  state, 408-413 

the  militia  of  each  county  chosen  bv  lot 413 

regular  troops  necessary  for  line  of  war, 4L3 

tmgat  of  standing  army , 414 

it  is  kent  <m  foot  only  fi'omyear  to  year, 415 

ana  governed  by  military  law, 417 

raliefofioldien  disabled,  Ac., 418 

die  maritime  state  consists  of  officers  and  mariners  of  the  navy 418 

its  prsseot  eondilion  dve  t«  BkTigation  acts, 419 

taay  be  sapplied  by  impreaament, 419 

goremed  fay  its  own  nues,  artteles  ftnd  orders,  ........i. ■•.... 421 

oisabledwsnpennnnaledaailoncaredfer, 421 

CHAPTEB  ZIT. 
Or  liAsm  ktm  SakVAxr, ^2-132 

the  printe  econonrical  nlations  of  persons  an : 

1.  master  and  servant;  2.  husband  and  wih;  3, parent  anddild;  4.  gtuud- 

lan  and  ward,;,'. , 422 

master  and  serrant  considered  : 

1.  as  to  the  several  sorts  of  servants....... , 423 

sfawry.  historical  view  of, 423-425 

nowabohsbed 42Sn 

awHMt  tenianta,  or  domestics 425 

opprmtioM,  who  are  bound  by  indentures  to  lean  an  oconpation, 426 

UAortn,  who  are  hired  by  day  or  week, £!7 

jtcMinlt,  botli/*  tMdJ^ietort,  who  act  rather  in  amiaisterial  c^Mcity,  but 
in  law  are  servants, 427 


3&n  Ajtautsib  (ff  ntE  OumHTB  or  tbis  VwWb. 

Or  Uiaras  Awn  Sxktakt  (ttmUmutd).  t»f 

3;.  m4prvnlTi^af»er««Uwi4a>Htar,..f.,..,., 427 

t)iiTdpNWP»iii«jrb9ae^te4l9tfaiiiBUti«ii>... 429 

iPftttvrmjMHiUiiihwiMrTMttiiiWi  nits,., 42» 

si*rb»T«  w  w4wn  Iw  Imh  of  Mrriw ■ ISOit 

IWiv(iOrMiMiUinki«4«fa«««, 429 

Uw ivTTHt r  oomnxvdins  ri|bt, , 429 

-  TfmmMf  fw  icte  rf  iwrawM  i|«—  >y  Iw  wwi. 430 

ii»We  apon  owitrMiW  mt^%  bj  aarrMrt  wftk>>  ■«(«•  of  Wi  BatlKMitr,  430m 

)Ublf  fariiOvnwo«mcdbT(W|li|n>C9of  Mr*NBt.-i.ti 431 

.-.*.- ..x.r_ — ,_-.._^ __ ^ 43j^ 


CBAPTKR  XT. 

Or  BVBMn  aim  Wtn, 

Um  nUtioD  of  Ktnimgt  ktotadei  the  n 

wife .". T 433 

11  ii,  in  Uw,  *  eMI  eottrtct, 433 

to  tona  it,  the  parties  must 

I.  be  willing  to  contrast, 434 

2.«bIetocoqtr«ct.M< ■>-.,■,..,.... ,  434 

3- wnrt owtnut  u  flwt.......... .•.  439 

ttw  diwUiitH*  itn, 

I.  cvHmiGd,  vtich  frciotl*  yrMoiitiwti  nUtxmiluii  witto  |iroUbited 

4eff*M,  IWid  HDW  Hrt)Miu>  eorVMKl  mftrliHti**, 434 

Jl,  itmi,  wtu^  in«li|o« 

i.  i(priarp»M(iogtwtrmi*i-.-4 .*.,„.,,..„ 436 


2.  TMit  of  tgt,  wqicii  Tonto'l  ttw  ■ 

4.  vwt  cf  rMtwn, 

T^rt  ^  ^  rnMmmt  iwMtt  of  wmtg>,  ■ . 


t|w  velaMoB  W  l>*  diwDhod  bj  4att(h  or  4»one. 


>t  two  kiadt,  •n*  tftt«l,  wd  Uk«  otW  ptHlial,. 


irb«n  nwTTiMjp  ivitfti  viU,  ii»  nw  vn  hwMida,.. 
hj  nurieg^  the  lenl  osiMMiee  of  the  wodmii  ii  ■nnmidod, 
'Mind  nd  wife  emnnot  cqT«»Kiit  wHh  o^ili  ouwr, . . 


wih  naT  be »ttormy  for  baaband .....,...,(• (•.•..••( --...■>.  442 

ItWtMMmkrbeqiMMhtowIfe,...,, ,., ,., ,  442 

iDnit  provide  wifo  with  nemiMriea, ,■.,....,.,,...., 443 

muBt  pay  her  pmioudtbtn,. ..................... ..(.......,.,....  443 

tntwt  be  Joined  in  her  loits,., ,,.,..,, •(••"  443 

bnitMnd  and  wihcKtmot  menllr  bewitneiwsfor  oruMiiat  M^atbw,....  443 

u  to  berwpaMte  estate,  tike  wifc  baa  a  power  of  eontrol,..,.,..,., 444n 

wtft  pnaamed  toaot  under  MmpitlBionof  hiwbwid,,...., |., 444 

|MeriIvl«ttorUMwlft-BdtMUliU«s,-.M 44&i» 

OQAPrmt  XVJ. 
()tP*»P)ra>HqC9tl4>f^..> itf •• 446-459 

ptiil4m>H«priKqM>rt«.)i>gitiPM(9  M  iUmtii^if,....,,., ...« 446 

I.jilf!S^n«ta(it>itAiflmt  bom  in  Uwnii  wi4iMk>«r  viM*  »  vonpetent 

tin* hUnwHit,- ■-:•-■  ••1%  ,......■( •■••• • *W 

dutiea  of  parents  to  legitimate  cbildrea : 

1. topr0Tidemunt<tuHK9i.-'<i--<. 447 

tniB  dutj  continuei  bdefloitelv,  whm  tbej  ar«  qmottnt  «r  nw      , 

able  to  work, ,....,;,.,.,,...'... -"TT..., 44* 

3,tdgiv«t)wDipKil«ptio«,...M.<.< • •••• 460 

p.  to  educate  then, ,.....,, 460 

power'  of  parents  over  eii[|dren  consists  pri^ctpilllf  In  mrreoiian  and  nvf 

pent  to  manis^ ii.t '■•>•<  «•••(( i*i, ^2 

ceases' ai  Uie  i^  of  tweiitr-one,.,,.,,,,.,,.,., , 453 

insy  be  delected  to  guaraian  or  tatnr,.,,, ,•>•, 453 

jntiesofAUdren  to  parenU  ere  obedience,  nrotectioD  and  BtriBteMwce, . .  453 

{|.  b««tan]a  an  twcotUq  snd  born  ont  of  lawM  tnatrimony,.,,,,,^ 494.458 

children  bom  during  wedlock  quir  be  proved  bastards. 


children  bom  during  wedloi^  qiar  be  proved  bastards,. . , , 

4at7  o^  p»>*Qls  to  iDiiatain  bastsrds,.  ,..,.,...•............,■•■. 

^M^rd  la  nvHm  JtfiNi,  and  has  such  rights  mj  M  ha  qm  Mquire.. 


AxALnn  «  vn  Otmivm  or  vam  Vc&pipL  sdvii 

r  Paxur  ahv  Orilv  (amtimMti).  >'*^ 

CM  l«  b«tr  to  aa ow,.     , ,...,,,,,,,,   ,,,...,,...• 459 

butauf  ba  IfgitiBKtMl  l^  iwriwwMtif ,,....,....,.,...  469 

cHAMim  *vn- 

r  ChTAKBixr  uni  Wakd, 46(M06 
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the  right  reCured  to  ooeupanay 5-9 

' .  moflintioabaaadon  the  same  right, 7 

the  right  lost  bj  abandonment, g 

•Btabliabed  oonvmraoces,  wills  and  heirships,  to  continue  the  proprietotahip,  9-13 
sovaiaiKa  Bnooeeds  to  inheritances  to  which  no  other  title  can  M  formed,,     11 
■one  things  still  remain  in  common ;  snch  as  light,  ur  and  water,  u>d  animala 

feret  nalitTcc, 14 

in  theae  individoals  have  only  a  usufhictory  property, 14 

other  things,  as  waste  lands,  wreclu,  estrays  b^  game,  the  law,  to  prevent  dis- 
•euaiotis  vests  in  the  sovereign, 15 

CHAPTER  II. 

Of  Bbal  PKOpnTT;  ±nd  PiSir,  of  Coxpobxal  Hikkm^ambhts, ^....lS-19 

things  real  consist  «f  hods,  lenemenlsand  keraditaments 16 

lomf  eomprehands  all  thinp  of  a  permanent  substantial  nature IS 

Utitmtnt  signifies  everything  that  may  be  bnlden  of  another,  and  iududee  lant^  IS 
henditawtettt  includes  both  the  others  and  whatorer  may  be  inherited,  whether 

cwporeal  or  incorporeal, IT 

corporeal  hereditaments  an  snch  as  eflbot  the  senses  and  may  be  seen  and 

handled, IT 

thej  indude  land,  whioh  in  a  legal  sense  includes  tb«  stnictttres  npon  it, 

and  tho  water  standing  on  or  flawing  over  it,.... 18 

and  has  an  indeflnite  eztension  np  and  down, .•••.•••  IS 

CHAPTER  in. 

Or  Incobpokkal  HiucirAXswrs SO-iA 

an  incorporeal  hereditament  is  a  right  ii>8uing  out  of  a  thing  oraporate,  or  ooneem- 

ingor  annexed  toorexerdsable  withm  thasasae,.,.. S) 
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Cw  Ihcospoxsal  Hiked  it  amxnts  (conKnutd).  "«- 

these  kre,  I.  advowsons;  2.  titTies;  3.  commons;  4.  wmjt;  S.offlcea;  6.  digni- 

tita;  7.  frBnehises  ;  8.  eorodiee  or  penMonii;  9.  knnuitiM;  10.  rents 21 

I.  athoieson  is  the  right  of  presenUUon  to  »  church  or  ecelesiuticsl  beneSce,,     21 
it  is  either  appendant  to  iui  eststs,  6r  ih  groM,  when  it  ia  snnaxed  to  the 

,  person  of.  the  owner,.... 22 

..  .Umk/slao  be,  1.  prevsntUira ;  2.  ooUuive;  3.  donstiTe 22 

II.  tUka  ftre  a  tenth  part  of  the  jearlj  inerease  from  lands,  stock  and  industry, 

.  ^>|ffDpriatsd  to  the  parson  or  Tiear, 24 

historic^  new  ther«of, 25 

may  be  diacharsed^  1-  by  compoaition ;  2.  bj  custom  or  prescription, ...  28,  29 

.    .       arenoT  eonTerlad  into  a  rent  ehsree, , 32ii 

in.  eonamm  ia  a  profit  which  a  man  bath  m  tbs  land  of  another 32 

1.  common  of  pasture,  which  is  dtber  appendant,  ai^nrtena>it,  because  of 

vicinage  or  in  grass,. 32 

.  2.  common  of  fisher;,  or  a  libertjr  of  fishing  in  another  man's  water 33 

3.  common  of  turbary,  or  a  liberty  of  diRging  turf  upon  another's  ground,  34 

4.  common  of  esCorars  or  botes,  or  the  right  to  take   necessary  wood  from 

another's  estate  to  furnish  or  supply  a  house  or  farm, 35 

IV.  tcays  are  aright  of  goinsover  anotiier  man's  ground 35 

disttnguJahed  from  highwajrs, , 3Sh 

bow  highways  estiiUished, 35n 

areeitlier  in  gross  or  appurtenant  to  an  estate^ Sfin 

they  origioate  in  grant, 35 

but  may.  be  claimed,  by  prescription, 36 

or  exist  frem  necessity 36 

T.  o^eu  are  the  right  to  exeretse  a  public  or  private  snpioyment, 36 

,  TI.  dtgniliet  are  nearly  related  u> offices,  and  have  been  already  treated  of,...>     37 
TIT.  franehiut  are  royal  privilmes,  or  branches  of  tiie  IciAg's  prerogative  subsist- 
ing in  the  bands  of  asubject 37 

VIII.  eanaie*  are  allotments  for  one's  sustenance,  sometimes  converted  into  peo- 

nons, 40 

IX.  mmuttie)  are  yearly  sums  chargeable  npon  the  person  of  thegniitor, 40 

Z.  rvnteareacertainprofit,  iMnii^perio^iostly,  out  of  corporeal  MreditsmeDts,    41 
l.rent-eerviee,  M  called  because  Mrvioe,  orat  least  hal^.  isiniadeattoit,    41 

2.  rent-obarge,  where  the  owner  hath  no  future  intertst  or  ezpeotant  re- 

mainder in  the  land,  but  is^^iven  arteht  t* distrain, 42 

3.  rent  seek,  or  rent  reserved  without  right  of  distress, 42 

rent  is  reguUrly  due  utd  payal}le  on  the  laud, 42 

CHAPTER  IV. 

Of  thk  Frupal  SrSTHic, ■■*,■■;; 44-58 

the  doctrine  of  tenures  derived  From  the  feudal  system, 44 

the  constitution  of  feuds  had  its  origin  from  the  military  poli^  of  the  northern 

conquerers  of  Europe,.... ,     45 

historical  view  thereof, 45.^3 

Oie  fbndamental  maxim  of  the  feudal  qrstem,  that  all  lands  were  granted  ont  by 

the  sovereign,  and  are  holden  of  him,...  ....>..■■....•... 53 

fealty  and  homa^due  frcnn  the  tenant, ; S3 

feuds  originally  at  will,  at  length  became  hereditary, 54-57 

but  oontd  only  be  transferred  by  mutual  consent 57 

improper  feudi  were  derived  fh>m  the  others,  but  difRnedinorig^naI,MrTfces,  rend- 
ers, ic., 58 

CHAPTER  T. 
0»  THS  AirciBNT  ENGLiaH  Tbnuxes,.. .' 59-77 


almost  all  rati  property  is  holden  ofa  superior, 
the  distinction  of  tenures  CI 


consisted  in  the  nature  of  their  services,..., 60 

tenures  in  chivaliy,  or  knight^eervice,  most  universal,  and  regarded  the  most 

.  honorable 62 

incident  to  it  were  aids,  relieb,  primer  seisin,  wardship,  marriage,   fines 

for  alienation  and  escheat, 63-73 

graiid  sergeanty  differed  from  chivalry  in  the  service  to  be  performed,...  73 

the  personal  services  gradually  changed  mto  pecuniaiy  assessments,....  74 

these  called  scutage  or  escuage, ..• 74 


1  Akaltbis  of  the  Contents  of  this  Yoldke. 

Of  thb  Ancibnt  Ekglisb  Tkhthbs  (^continued).  -  "^ 

the  mititary  tenures,  except  grand  sergMntr,  abolished  %t  refitontion  oT' 

Chariea  II, 77 

CHAPTER  VI. 

Or  THB  MODBKH  Enslibh  TxtroRES, 78-101 

.  BOCBM  is  tenura  hy  any  certain  and  determinate  aervioe, 79 

it  is  free  socage  where  the  serricei  are  honorable,  and  Tmein-floei^  when  tbej 

are  of  baser  nature, 79 

Booage  tenure  a  relic  of  Saxon  liiierty, ..,  81 

includes  petit  sergeanty,  burgage  tenure,  and  gavelkind, 81 

partakes,  like  tenure  in  cliiTrir^,  of  the  fendal  nature 85 

1.  both  are  held  of  a  superior, '.,,,  86 

2.  both  are  subject  to  a  return  or  sertice, 86 

3.  and  to  fealty, 86 

4.  and  to  aids  for  knighting  the  lord's  ion  and  tunrjiag  his  daughter,. . .  6ft 

5.  and  to  reliefs , 87 

D.  primer  seisin  was  incident  to  the  king's  tenants  in  ooptte, 86 

other inddents  were,  7.  wardship  ;  8.  nwrriage;  9.  ftnes,  10.  escheat,...  87 

villeinage  tenure  was  either  pure  or  privileged, '..,,  90 

pure  villeinage  was  a  precarious  and  slavish  tenure  at  will,  upon  uncertain  and 

base  services, 90 

Erom  thence  have  sprung  copyhold  tenures, 90 

to  understand  wliich  a  view  of  the  origin  and  nature  of  manors  ia 


e  villeins  regardant,  or  annexed  to  the  manor,  or  in  gross, 

or  pertaining  to  the  person,.. 93 

enfraiichisement  of  villeins, 94 

copjhold  tenures  rest  upon  custom,. 95 

are  sometimes  inheritable  and  sometimes  not 97 

.0  service  of  some  sort,  relief  and  escheaEs,.        ....     97 

ts,  wardship,  and  fines, 97 

privileged  villanage  is  an  exalted  species  of  oopyhold  tenure,  held  by  certain 
services,  and  existing  only  in  the  ancient  demesnes  of  the  crown,  and 

thence  called  ancient  demetne, 98 

the  tenants  have  some  pecuUar  immunities,  and  hold  by  the  custom  of  the 

manor,  and  not  at  will, 99 

frankalmoign  is  tenure  by  a  religious  corporation  for  a  render  of  religious  ser- 
vices,   101 

many    ecclesiastical    and    eleemosynary    oorporaitons   now    hold  lands 

thereby, 101 

the  services  were  not  certainly  defined,  in  whiidi  it  di0fared  from  tenure 
by  divine  service, 102 

CHAPTER  Til. 

Ot  Fbeshold  Estatbs  op  Inhkbitakcx, 103-119 

an  estate  in  lands,  tenements  or  hereditaments  signifies  such  interest  ag  the  tenant 

hath  therein, ...103 

to  ascertain  which  must  be  considered,  1.  the  quantity  of  intoresL;  8.  the  time 

of  enjoyment;  3.  the  number  and  connections  of  the  tenants, 103 

with  respect  to  quantity  of  interest  estates  are  freehold  or  less  than  fi«ehold,.   103 
a  freehold  is  such  an  estate  as  is  conveyed  by  livery  of  seisin,  or  in  iocorpOTMl 

tenements,  by  what  is  equivalent  therein,.. 104 

freeholds  are  1.  of  inheritance ;  2.  not  of  inheritance,  or  for  life  craly, 104 

freeholds  of  inheritance  are  absolute,  or  fee-simple,  and  limited 104 

1.  tenant  m  fee-simple  is  he  that  bath  reu  property  to  bold  to  bim  and 

his  heirs  forever,  generally,  absolutely  and  simply, 104 

this  is  property  in  its  highest  degree, 105 

the  fee  simple  generally  resides  in  some  person,  thoogh  inferior  es- 
tates are  carved  out  of  it, 107 

in  a  grant  or  donation,  the  word  "  heirs  "  is  generally  neoeesary  to 

create  a  fee , 107 

exceptions  to  this  rule, 108, 109it 

2.  a  base  or  qualified  fee  is  one  that  hath  a  quaUflcation  attached  by 
which  it  may  be  determined, 109 
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Or  Frikbold  EaTATBS  of  Inhbbitakck  (eottUnued).  '^*^ 

3.  a  «ondittoiul  fee  at  the  comtaon  law  wag  a  fee  nstnuned  t«  the  k«ra 

of  the  donee's  bodj  axcIasWeof  others 110 

this  wia  held  a  fee  on  conditioD  the  donee  had  heirs  of  his  body,.. ..  110 
the  estate  was  th»«fore  absolute  when  issue  was  boro,  and  the  donee 

might  then  alien  the  land, Ill 

Uie  statute  de  dottis  was  passed  to  prerent  auch  result  and  Tcquired 

the  lands  to  go  to  the  issue,  if  any,  and  if  none,  to  reTert, 112 

a  conditional  fee  then  called  fee  tail, 112 

all  tenements  realorsararing  of  the  r«altj  may  be  entailed, 113 

estates  tail   are  general,  where  the  lands  are  giTen  to  one  and  the 

heirs  of  his  body  generally, 113 

or  special,  where  the  gift  is  restrained  to  certain  heirs  of  the  body, 

and  not  to  all  of  them, 113 

words  necessary  to  create  a  fee  tail 114 

ftank  marriage  aspeeies  of  estate  tail, 115 

incidents  to  estates  tail, ■ 115 

1.  the  right  to  commit  waste, • 115 

2.  dower;  3.  curtesy, 115 

4.  the  right  to  bar  the  enUil 115 

historical  view  of  estates  tul, 115-119 

the  tenant  may  now  alien  in  fee  simple  by  an  ordinary  deed, 119n 

CHAPTER  Viri. 

Or  Fksiholds  hot  or  ImtBirAKci 120-139 

freeholds  not  of  inheritance  are  either  1.  conventional,  orci«ated  by  act  of  thepai^ 

ties,  or  2.  Iq^al,  or  created  by  operation  of  law, 120 

1.  conventional   estates  for  life,  are  for  the  grantee's  own  tita,  or  for  the  life   of 

another,  or  for  more  lives  than  one, , 120 

and  may  also  be  created  by  a  general  grant  defining  no  term, 121 

incident  to  these  are  estovers, 122 

also  emblements  wher«  the  estate  is  not  determined  by  the  tenant's  own  act,.  123 

to  which  Bub-tenanls are  ilso  entitled 124 

2.  of  the  legal  kind  is,  1.  tenancy  in  tail  altar  possibility  of  issue  extinct, 124 

which  is  of  a  somewhat  amphibious  nature 125 

2.  tenancy  by  the  curtesy  of  £ngland,  which  is  where  a  man's  wife  is  seized 

of  an  estate  of  inheritance,  and  after  isiiae  born  alive  of  the  marriage  which 
might  inherit  the  estate;  if  she  dies  lie  sball  hold  for  his  life, 126 

3.  tenancy  in  dower,  is  where  the  husband,  being  seized  of  an  estate  of  inher- 

itance in  lands,  dies,  the  wife  surviving 129 

in  which  case  she  shall  hare  the  one-third  part  for  her  life...... 129 

but  she  must  be  his  wife  at  the  time  of  his  decease, 130 

and  tbe  marrisge  munt  not  have  been  void, 130 

the  sei^n  may  have  been  for  an  instant  only, 131 

dower  is  either  by  the  common  law,  by  special  custom,  ad  ostium  eceltaia 

or  ex iKStnitt  patrU , 132 

the  estate  is  not  complete  until  assignment  is  made  of  dower, 134 

it  may  be  barred  hy  elopement  with  adulterer,  divorce,  alienage,  detuning 

title  deeds,  or  Hne  and  i«covery 13S 

also  by  an  estate  in  jointure  settled  on  her  for  the  purpose, 137 

CHAPTER  IX. 

Or  SsTATBs  LBSsmaif  Fsbrhold, 140-151 

estates  tens  than  freehold  are,  I.  for  years ;  2.  at  will ;  3.  at  sufferance, 140 

estate  for  years  is  whet«  lands  sro  let  ibr  any  certain  period  of  time 140 

the  computation  of  time,  year,  month,  week  and  iay, 140 

livery  is  not  given,  and  it  may  be  made  to  commence  in  future, 143 

incident  to  it  are  estovers 144 

also  emblementa,  if  it  determines  before  Uie  end  of  the  term,.. ......   145 

estate  at  will  is  where  lands  are  let  to  hold  at  the  will  of  the  lessor 145 

which  is  also  at  the  will  of  the  lessee 145 

incident  to  which  are  emblements  wliere  the  estate  is  not  determined  by 

the  tenant, 146 

rights  of  the  parties  when  the  estate  is  delArmined 146 

Vol.  L— o 

nynzedby^.OOt^lC 


lii  Avisirsts  of  the  Coinsins  of  ihis  Yolxjiu. 

Ot  SsTATK  LB33  THAN  FuKRoU)  (coyOinued).  »*f" 

Mpyltold  esUtea  kre  hrid  «t  the  wttt  cf  tlN  lord,  ngnktod  MMrdiDK  t«  the 

enatoiD  of  the  BUtBor, 147-150 

Mtata  «t  tH^ranoe  is  where  «ee  lawAillj  eomes  into  poaHanion  of  landa  and 
vroBgfally  hahla  OTsr, ,.,   150 

CHAPT8R  X. 

Or  Est ATU  upon  Condition, 152-162 

esUtea  upon  <x>Ddition  ire  created ,  enlkrgsd  or  defeated  by  the  h>iipeiiii^  or  nut 

bappuiing  of  some  UDcertaJD  event 152 

theMftretDMe,  1.  on  condition  implied;  2.  on  condition  expreBBed, 152 

DDder  which  last  head  maj  be  included,  'i.  eiitat«8  held  in  pledge ;  4.  eatatea 

by  statute  staple  or  atatute  merchant )  5.  eMatcGh;  elegit, 152 

estates  upon  condition  implied  are  Ibosa  which,  from  their  nature  and  consti- 
tution, have. a  condition  iimepaiabty  auuesed 153 

HtalMUponconi^tion  expressed  are  where. an  eipresKaualificatioD  ia  annexed 

to  the  grant,  wherebf  the  esUte  is  to  cmamence,  De  enlarged  or  defeated,  154 

the  conditions,  are  precedent  or  subsequenti ■ • 154 

aliraitation  differs  from  a  condition  in  that  it  absolutely  determiDes  the  estate, 

while  upon  breach  of  condition  the  grantor,  or  bis  heirs,  baa  aright  to 

detennine  it, 155 

impoasible  conditions,  and  those  contrarf  to  law,  or  repugnant  to  the  estate, 

are  TOid, , 15S 

estates  in  pledge  are,  1.  where  the  profits  of  land  are  granted  till  a  debt  is 

paid,  called  vivum  Tadinm 157 

2.  mortauin  vadium,  or  mortgage,  where  an  estate  is  granted  on  condition 

to  be  void  on  payment  of  the  debt, 158 

the  two  parta  of  a  murtgage,  the  conveyaiiGe  and  defeasance,  m^  be  in  the 

game  or  in  two  instruments 158 

to  which  may  be  added  a  poirer  of  sale ISdn 

the  mortgagee  may  take  poeaession,  subject  to  be  dispossessed  on  perfonnanoe 

of  condilioii, 158 

if  the  mortgagor  fails  to  perfotm  by  the  day  he  has  neTertfauleas  an  equity  of 

redemption,- 158 

this  equity  may  be  foreclosed  in  sororal  ways 159 

the  Tender  of  lands  msjr  have  an   equitable   mortgage,  without   writing,  for 

unpaid  purchase-uioney,  when  he  has  not  waived  it................... ..159k 

the  doctrine  of  tacking  mortgages, 160it 

estatea  by  statute   staple  or  statute  merchant  are   conveyed  under  certain 

statutes,  and  resemble  the  vivum  vadium, 160 

estate  by  elegit  is  where  lands  are  delivered  to  the  plaintilT  under  a  judicial 

writ  until  their  profits  sliall  satisfy  his  judgment, IGO 

CHAPTER  XI. 

Of  Estates  IK  PogsHsiON,  Rehaindbk  and  Rbvbbsion, 163-178 

estalee  are  either  in  possession  or  expectancy,  and  the  latter  are  either  remainders 
or  raveraione 163 

1.  an  estate  in  possession  is  where  the  present  interest  passes  to  and  resides  in  the 
tenant, " 163 

2.  a  remainder  is  an  estate  limited  to  take  effect  and  be  enjoyed  after  another  pat^ 

ticular  estate  is  determined, 164 

to  this  there  must  be, 

1.  a  particular  estate  to  support  tbe  remainder, 165 

2.  the  remainder  must  pMS  out  of  the  grantor  at  the  entatisn  of  tbe  par- 
tienlar  eatato ■. 167 

3.  the  remainder  tnust  vest  in  the  grwitee  during  the  continuaBce  or  at 

the  determinalion  of  the  partkidar  ettate, 168 

remunders  are, 

1.  vestad,  where  tbe  estate  ia  fixed  t»  rem  ua  to*  certain  person  after  the 

particular  estate  is  spent, 168 

2.  eontingcnt,  where  tbe  estate  is  limited  to  take  effect  either  to  an  uncer- 

tain person  or  on  annnoertain  event, I6d 

a  contingent  remainder  of  freehold  can  only  be  limited  on  a  fVeehold ITl 

they  are  defeated  by  deatrnetion  of  the  particular  estate, 171 


Analysis  or  TM-CosTMrts  (w  xms  Vomhib.  liii 

OvBsTAiBS  IS  PossBSSioN',  Rkmaindix  and  Rstbbsiov  fininftwiiiirO  "*™ 

»»  M«ciitM7  devise  w  snoh  k  diepockiMt  oE  lM»d»  by  will  tiut  n*  eeUto 

TMU.at  dfi&tfa.of  deTi«ac,buton]y  on*  funm*  contepno^, 172 

this  re^ir«»M>paiti*atar  esteU,  «fta  sii^ilsai^j  bvliButed  after  a 
f«e  eu&ple,  and  ft  remtuider  of  «  chattel  inUreBtaftM' ft  lifc  estate,  173 

how  long  the  power  «f  tUenftlioD  Dwr  it*  Bu^ended, 174 

ft  leverawn  istii*  rmdiM«r  tbe-eatala  teftin  tlM  Kraator  to- comDience  in 

p<WK«aJon  lAertite  determioatton  of  apartMolftr  estate  graoCed,..   17S 

inadeiit  to  it,  are  ositallf  feaily  and  rent, 176 

irheit  a  greaWr  aad  a  laaser  eatate  meet  in  the  same  person,  Uie  leas  is 

merged, 177 

but  the;  must  meet  in  tbe  same  right,  and  witboat  intenmdiate 
estate, 177 

CHAPTEB  XH. 

Or  EsTATKS  nr  SsTiKAiiTT,  Joim  Tihanct,  CoPAscHfAicr,  Ain>  Coxxoir, 179-194 

an  estate  in  sereralty  i»  where  one  botds  in  his  own  right  and  is  sole  tenant, 179 

ane«tftt8  in  jobit  teaaiK?  Is  an  estate  gra&t64  to  two  ar  more  persons,  wHh  several 


Lit  is  created  bf  act  of  the  pertiss  and  not- of  the  law, 164 

2.  its  propertiM  are  naitjr  of  interest,  titlej  time  and  posaearion, 160 

tbe  right  of  ell  must  come  by  the  seme  act  or  oonvey snoe, 181 

each  tenant  is  seized  perimr  e(  p<r  tout; 181 

tile  peculiar  estate  granted  to  husband  and  wifto  jointly, 1S2 

ondeatti  of  one  joint  tenant^  tbe  entire  estate  remuns  to  the  surriTors 163 

tiiis  estate  is  destrojed'  bj  destropng  anf  of  its  constttuent  nnlties,  usutUy 

done  by  partititni, 185 

aa «8tate  in  Gopanxnary,  is  where  an- estate  desoenda  to  twoormore-perflons,....   167 

in  which  case  each  is  seised  of  a  distinct  moiety  on^, 168 

the  narceuers  may  have  partitioD, 189 

inoidentto  this  estate  is  the  Uwof  hotchpot, 190 

in  the  United  States  eatates  so  descending  are  estates  in  eommon, 192n 

tenancy  in  oommon  is  where  there  is  unit;  of  possession  merely,  bnl  perhaps  an 

entire  disunion  of  interefit,  title  and  time ^ 19L 

tbia  may  be  created  by  deed,  or  fay  destruction  of  another  joint  estate  without 

partition, 192 

tbe  tenants  take  by  moieties  only,  and  there  is  no  survirorriiip, 194 

they  may  sever  their  interegts  by  partition,  .^ 194 

CHAPTBB  Xin. 

Or  THi  TitLB  TO  Thiitos  Rial  IM  OniinAL 195-199 

a  title  is  the  means   wheieby  the  owner  of  Uode  hath  just  possession  of  his 

property, 195 

1.  the  lowest  title  U  mere  naked  possession  without  ri^t I9A 

2.  the  next  step  is  the  right  of  passewtion,  which  one  may  have  though  disseized,..  195 

3.  the  mere  right  of  properly  may  be  without  possession  or  ri^t  ofpoSBeBsion,.  ■•  197 

as  where  one  disseized  has  neglected  to  pursue  his  remedy  till  it  is  barred,....  196 

4.  a  complete  tiUe  combines  possession  wilb  right  of  property, 199 

CHAPTBB  XIT. 

0»  TiTLi  BT  Dmobni, 200-240 

~  e  title  whereby  a  man-on  thadeatb  of  bis  ancestor  acquires  his  estate 


"». 


tbis  depends  en  oonsutguinity,  which' is  either -lineal'Onxdlateral, 2 

tbe  d^n«8  are- sempvted  aooording-to  the  oaoon  law,  by  which  two-persons 
are  related  in  whatsoeTer  degree-  the  most'  ranote  ia  distaitf  from  the  oom- 


tbe  computation  of  tiieotvil  law  isdiMrent) 207n 

tbe  caaoNB  of  descent-are : 

1.  inheritanoes  shall  deseend  to  the  issne  of  the  parson  wbo  last  died  seiied, 

m  in/!M»(wm,  but  nerer  lineally  aseend 208 

this  now  ritered, 208» 

2.  tbe  male  iasne-sbaUbeadBHttad  before  tbe  female 212 


llT  ASALrfflS  OF  THB  CONTENTS  OF  THIS  VoLDHB. 

Of  Titli  bt  DBSCBira  (oon<mu«d).  t*—-  • 

3.  of  two  or  more  mftlai  in  aqusl  degree,  the  eldest  011I7  ihRll  inherit,  lint  the 
femftlea  Bltogather • 214 

4.  lineal  deac«)d»iits  in  wjtmhiM  of  ■  penon  deceued  bIiiU  mpnetot  tiuxr 


5.  on  fulura  of  descanduits  of  the  person  lut  seiwd,  the  etUte  Rhall  dMcend 

to  his  collateral  relktivea  of  the  blood  of  the  first  purchaser 220 

6.  tbe  coUaleral  heir  must  be  the  next  collateral  kinsman  of  the  whole  blood,  224 

this  now  modified, 224» 

7.  in  collateral  inheritances  the  male  stocks  are  preferred  to  tbe  female,  un- 
less where  the  lands  have  descended  from  a  femue, , 234 

the  pi«MDt  canons  of  descent  in  England, 240n 

CHAPTER  XV. 

Or  TiTLBBT  PvBCHAsii  And,  I,  Bt  Eschbat, 24I-2S8 

purchase,  in  its  most  extensiTe  sense,  is  the  possession  of  an  estate  which  a  man 

hath  by  his  own  agreement,  and  not  by  descent, 241 

in  its  le^l  signification,  it  includes  title  by,  1.  escheat ;  2.  occupanqr ;  3.  pre- 
scription ;  4.  forfeiture ;  5.  alienation, 244 

escheat  is  where,  in  default  of  inheritable  blood,  the  estate  results  back  to  the 

lord  of  the  fee, 244 

inheritable  blood  is  wanting : 

1.  when  the  tenant  dies  without  relations, 24S 

2.  when  he  leaves  no  relalioos  on  the  part  of  the  ancestors  from  whom 

the  estate  descended, 246 

3.  when  he  leaves  no  relatioua  of  the  whole  blood, 246 

4.  a  monster  cannot  be  heir, 246 

5.  nor  a  bastaid, 247 

G.  nor  aliens  not  naturaliied, 249 

7.  bf  attainder  of  treason  and  felony  the  blood  was  formerly  corrupted,..  251 

8.  fonnert/ nonjuring  papists  were  incapable  of  inheriting, 257 

CHAPTER  XVI. 

Of  Titlb  bt  Oochpakot 25S--262 

occupancy  is  the  taking  possession  of  those  things  which  before  belonged  to  no- 
body,    258 

this,  in  ease  of  real  property,  is  confined  to  tbe  case  of  tenant  pur  auter  cte 

who  dies  dming  the  life  oroataH  que  vie 258 

he  who  flret  entered  could  then  retain  possession  as  speoUl  occupant  wtiile 

eettni  ifuc  tne  lived, 258 

nolesB  tbe  estate  was  eranted  to  the  tenant  and  hit  hein,  in  whidi  case  the 

beir  would  be  special  occupant, 259 

but  by  statate  estates  ptir  mOer  vie  are  devisable,  and,  if  not  devised,  are 

assets, 260m 

islands  rising  in  the  middle  of  a  river  belong  in  common  to  the  proprietors  on  each 

side, 261 

If  neaKSt  one  side,  they  belong  to  the  proprietor  on  that  side, 261 

land  gained  from  the  water  imperceptibly  belongs  to  the  adjoining  owner, ....   262 
if  the  alluvion  or  dereliction  be  sudden  and  considerable,  it  belongs  to  the 

king 262 

if  tbe  course  of  a  river  be  suddenly  changed,  the  prt^rietor  on  eiiber 
side  dull  gain  or  lose  thereby, 262 

CHAPTER  XVn. 

Or  TiTLB  BT  PBisOBiniox, 263-268 

custom  is  properly  a  lonl  usage,  not  annexed  to  any  person, 263 

prescription  is  a  personal  usage,  and  must  he  wther 

1.  in  a  man  and  his  ancestors 254 

2.  in  a  nun  and  those  whose  estate  he  hath ;  which  is  called  prescribing  in  a 
que  estate 264 

prescription  can  only  be  of  incorporeal  hereditaments, 264 

it  must  always  be  laid  in  him  who  is  tenant  of  the  fee, 264,  265 

t  cannot  be  for  any  thing  which  cannot  be  raised  by  grant,  for  it  always 
presupposea  a  grant  to  nave  existed, 265 


Analysis  op  the  Contests  of  this  Volume.  Iv 

Ov  Tdli  it  Pkxscription  (cotUtHufil).  '"^ 

whalever  is  to  arise  by  matter  of  r«cord  eannot  be  prescribed  for 265 

if  one  prescribes  in  a  guc  eetiite,  nothing  is  claimable  bat  thiogB  incident, 

»ppeiKlnnt  or  appurtenant  ta  lands, 286 

rules  ol' prcBCriptioD, 266» 

CHAPTER  XVIII. 

Or  TiTLB  BT  FoRFBiTiJRB, 267-286 

forfeiture  ia  a  punishment  annexed  by  law  t«  some  ill^;al  act  or  negligence  in 

tbe  oinier  of  tbjnp  real,  whereby  he  loses  his  iDteresC  Co  another, 267 

I.  forfeitura  for  crime  is  principally  for,  1.  treason;  2.  felony;  3.  misprision 
of  treason  ;  4.  pramunire ;  6.  assault  on  a  judge,  or  in  court ;  6.  popish 

recuKsncy,  Jkc, ....267,  268 

II.  alienations  which  induce  forfeiture  are  those  made— 

1.  in  utorlmain,  or  to  corporations  in  violation  of  statute, 268 

histoTT  of  the  statutes  of  mortniain, 263-274 

2.  to  an  alien,   which  is   cause   of   forfeiture    to    the  crown    of   the    land 
aliened, 274 

3.  bj  tenants  of  a  larger  estate  than  the  law  entitles  them  to  make, 274 

as  where  tenant  for  life  aliens  in  fee, 274 

gf  this  class  is  also  the  disclaimer  by  the  tenant  of  (he  lord's  right, 275 

ni.  lapse  is  a  forfeiture  of  the  ri^ht  of  presentation  to  a  church  bj  neglect 

of  the  patron  to  exercise  it  within  six  months, 278 

IT.  simony  is  a  corrupt  presentation  to  an  ecclesiastical  benefice,  whereby  that 

turn  becomes  forfeited  to  the  crown, 278 

T.  breach,  of  conditions  may  cause  forfeiture;  as  to  which  see  ch.  z, 281 

TI.  wasl«  is  another  species  of  forfeiture 281 

which  is  a  spoil  or  destruction  in  any  corporeal  hereditaments  to  the 

disherison  of  him  that  hath  the  inherittnce, '. . . ,     281 

it  is  either  voluntary  or  permisBive ;  the  [alter  being  matter  of  omission 

only 281 

who  may  be  liable  for  waste, 282 

tenancies  may  be  created  without  impeachment  of  waste, 283 

Til.  copyhold  estates  mar  be  forfeited  by  breach  of  customs  of  the  manor, 284 

Till,  tbe  act  of  becoming  bankrupt  may  cause  forfeiture 285 

a  bankrupt  is  a  trader  who  secretes  himself,  or  does  certain  other  speci&ed 

Bctsto  the  injury  of  bis  creditors, 285 

on  his  bankruptcy  his  estates  are  transferred  to  assignees,  to  be  sold  for 
the  benefit  of  his  creditors 285 

CHAPTER  XIX. 

Or  TiTLi  Kt  Alikhatiok 287-2S4 

■lienaticKi,  oonTeyanoe,  or  purchase  in  its  more  limited  sense,  comprises  any 
method  whereby  estates  are  voluutarily  surrendered  to  one  man  and  ac- 
cepted by  another, .' 287 

this  formerly  could  not  be  done  by  tenant  without  consent  of  the  lord, 287 

nor  by  the  lord  without  the  tenant's  consent, 288 

tne  consent  was  a-na  by  attorning,  or  professing  to  become  tenant 

of  thenewloid, 288 

the  statute  jtiiaeMptore*  left  all  persons  to  alien  at  their  discretion, 289 

and  by  statutes  lands  became  chargeable  for  debts,  and  subject  to  be 

pawned  therefor,  and  sold  in  bankruptcy  and  devised 289 

all  persona  in  possession  are  prima /octe  capable  of  conveying 290 

but  with  only  the  right  of  poesesaion  or  of  property  one  is  not, 290 

remainders  and  rerersions  are  exceptions,  and  may  be  granted, 290 

contingencies  and  mere  possibilities  may  be  released  or  devised,  or 

pass  by  death,  but  not  be  assigned 290 

persons  attainted  csnnot  convey 200 

but  may  purchase,  subject  to  have  their  title  defeated, 291 

the  conveyances  of  idiots,  msane  persons,  infants  and  penions  under  duress, 

are  voidable, 291 

so  also  of  their  purchases,. 291 

the  purchase  of  a  feme  covert  is  voidable, 202 

her  conveyances,  uulessby  matter  of  record,  are  void, 292 
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an  alien  may  purchase  anr  thing,  but  hold  nothing  as  against  tbe  crown,  ex- 

cept  a  lifiR  for  yeara  of  a  houM  Tor  trade,,..' , 2B3 

papists  were' formerly  disabled,  but  not  no*, 2EI3fl 

couTeyances  are  of  four  kinds :  1.  br  matter  in  paia,  or  deed ;  2.  by  iiiatt«r  of 
record;  3.  by  special  custom  j  4.  by  devise, ; 294 

CHAPTER  XX.  ' 

Or  Alibnatiok  bt  Dbbd. 295-M3 

a  deed  is  a  writing  sealed  and  deKvered  by  the  parties 295 

it  may  be  eitlier,  1.  a  deed  indented,  or  indenture  j  2.  a  deed  poll, 296 

the  requisites  of  a  deed  are 

I.  parties  capabis  of  contracting,  and  a  thing  to  be  contracted  for, 290 

II.  It  must  be  upon  sufficient  coniideratioo, i 296 

wtuch  maybe  eitlier  pooiJ,  as  of  natiiral  loVe  and  affection 297 

01  vahttAU,  M  money,  marriage  or  the  Gkb,.  .'..■..■.....'... .  297 

in.  it  must  be  written  or  printed  on  piper  or  parchment 297 

but  certain  leases  not  exceeding  three  years  may  be  oral 207 

lY,  the  matter  written  must  be  legally  and  orderlv  set  forth,.' 297 

Ute  parts  Of  a  deed  are,  t.  the  premises ;  2.  the  iiabe'ndutu ;  3.  the  tenen- 
dum ;  4.  tbe  terms  of  the  giant,  if  uiy '.,..'.. 290 

5.  the  dondition,  if  atiy,  on  tbe  happening  of  which  tbe  estate  may 

be  defeated, ;'.: '....'..  290 

6.  the  clause  of  warranty-  which  binds  the  warrantor  and  bis  heirs...  302 

7.  covenants  or  coni'ent^<ln8,  by  which  either  party  may  stipulate'  fi^ 

the  truth  of  certain  facts,  or  bind  himself  to  some  act, 304 

S.  the  conclusion, 304 

V.  the  flllh  requisite  to  a  deed  is  tlie  reading  of  it,  if  desired, 304 

TI.  the  sealing  and  signing 305 

VII.  the  delirery,  until  which  the  deed  does  not  take  eflbct, 307 

this  may  be  either  absolute  or  ss  an  escrow, • 307 

TIIIi  the  attestation  in  the  presence  of  witnesses, 307 

a  deed  may  be  avoided 

1.  by  erasnreG  or  Interlineations  improperly  made  in  roaterial  parts 308 

2.  by  breaking  off  or  defying  the  seal, 308 

3.  by  delivering  it  up  to  be  canceled, 308 

4.  by  the  disagreement  of  such  whose  coocorrsnoe  Is  necessary  b  order 
that  it  may  stand, . 


S.  by  judgment  or  dBCreeof  oonrt,.. 
s  sereru  spe 


of  the  sereru  species  of  deeds*  acme  serve  to  oon*^  property,  some  only  to 

charge  or  discharge  it, 309 

gome  are  at  common  law,  and  some  nnder  the  statute  of  uses, 310 

original  conveyances  by  the  common  law  are — 

1.  B-feofibwnt,  employed  to  convey  a  fee-simple, 311 

to  this  and  every  other  freehold  livery  of  scllsin  vras  neoessary, 311 

which  was  a  delivery  of  actual  or  syroboUcat  possession, 311 

2.  a  gift,  properly  applied  to  an  estate  tail,  and  like  a  feoflment  except  in 

the  estate' conveyed, '. 316 

3.  •  grant,  applicable  to  corporeal  hereditaments,  reversions,  4c.,  whereof 

Svery  coQld  not  be  had, 317 

4.  a  tease;  which  is  a  oonveyanoe  for  life,  for  years  or  at  will,  but  usually  of 

s  less  estate  than  grantor  hath,... 318 

5.  an  eseharige,  or  a  mutual  grant  of  equal  interests,  the  one  for  the  other,.  323 

6.  a  partition,  when  two  or  more  joint- tenants,  parceners  or  tenants  in  com- 

mon, agroe  to  divide  the  lands  so  held  among  them  in  serenity, 323 

secondary  or  derivative  conveyances  at  the  common  law  are, 

7.  releases,  which  are  the  discharge  or  conveyance   of  a  man's   right  to 

another  that  batb  a  farmer  estate  in  possession 324 

these  may  enure  by  way,  1.  of  enlarging  an  estate  ;  S.  of  passing  an  es- 
tate; 3.  of  passing  a  right;  4.  of  es^nguishment;  5.  of  entry  and  feolT- 
ment, 324 

8.  a  oonflrmatioD  makes  unavoidable  a  voidable  estate,  or  increases  a  particu- 

lar estate, ..  325 

9.  a  surrender  is  the  yielding  up  of  an  estate  for  lib  or  for  yean  to  him  that 

hath  tbe  immediate  reversion  or  remainder, 338 
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10.  mn  assignroent  is  tbe  p«)>sii)g  over  to  aaotlieT  or  tbe  whole  right  one  hu 

in  an  estate, .' 326 

11.  a  deTeaaanoe  is  a  eolliteral  deed  made  at  the  same  tinw  with  the  origiml 

CDnTeyance,  and  Bpecifyiag   the  eonditioD  oa   which   it  may   be   d»- 

feated, 327 

uses  and  tnuta  kai]  their  origin  in  the  desire  to  erade  the  statutes  of  mort- 
main,  327.  328 

convejances  being  made  in  trusi,  chancerj  protected  the  coufidenoe  reposed,..   328 

the  tijstem  of  uses  which  grew  up, 330 

the  statute  of  yses  was  passed   to  transfer  the  oses  into  posaeaioo,  thus  turn- 
ing the  equitable  into  a  legal  ownership, 332 

tbe  doctrine  of  springing  or   contiogent,  shifting,  and  reiulting  uses  which 

sprung  up 334 

in  case  of  suae  upon  a  use,  the  first  only  was  held  to  be  executed  by  the  stat- 
ute,    335 

a  nse  in  a  chattel  interest  was  not  executed, 336 

under  the  various  decisions  a  system  of  trusts  has  sprang  up,  administered  in 

equity : 336 

Om  conveyances  deriving  their  force  under  the  statute  of  uses  are, 

12.  a  covenant  to  stand  seised  to  uses,  the  consideration  of  which  is  blood 

or  marriue, 338 

ofbar 


irWgain  and  sale,  wfaii;h  requires  a  pecuniary  oonsiderationf, 
H.  a  deed  of  lease  and  release, 

15.  a  deed  to  lead  m-  declare  the  usea  of  other  conveyances 

16.  deeds  of  revocation  of   ~ 


deeds  which  do  not  convey,  but  only  charge  or  discharge  real-estate  are, 

1.  obligations  or  bonds,  with  condition, 340 

the  condition  in  whioh  under  some  circumstances  nay  be  void,  while 
under  others  the  bonds  are  void 340 

2.  recf^izances,  or  obligations  acknowledged  of  record, 341 

3.  defeasances,  upon  bonds,  obligations  or  judgments;  and  these  ai«  condi- 
tions which,  when  perfarmsd,  are  to.  defeat  or  undo  tbe  bonds,  Hus......   342- 

the  registry  adts.  and  their  effect 343n 

CHAPTEK  XXI. 

Or  AumAriON  bt  Havtbr  or  Rboobd, '. 344-364 

assoranoes  by  matter  of  record  are  where,  tlis.  sajiction  of  ■  court  of  record,  is 

called  in  to  substantiate  and  witness  tha  transfer, 344 

1.  the  first  class  are  private  acts  of  parliament  which .  arq  obtati)e4  when  the 

nature  of  the  title  is  such  that  reasonable  relief  is.noL  otherwise  to  be  bad,  344 

2.  the  king's  grants  by  letters  patent, 346 

3.  fines :  a  fine  was  an  amicable  composition  or  agreement  of  a  suit,  actual  or 

fictitious,  whereby  the  lands  in  question,  were. SQknowledged  to  be  the 

right  of  one  of  the  parties, 348 

parties,  privies  and  stran^rs  were  bound  by  a  flue ;  the  latter  nnluss  thtiy 
interposed  their  claim  m  due  time, 3£5 

4.  common  recoveries,  invented  to  elude  the  statutes  of  mortmain 357 

which  were  suits  or  actions  actual  or  fictitious,  in  whloh  a  flotitioua  r»T 

covery  of  the  land  was  had, 357 

the  effect  was,  to  bar  estates  tail,  remainders  and  reversions, 361 

fines  and  common  recoveries  are  now  abolished, '. 348tt,  357il 

in  addition  to  the  conveyances  mentioned,  then  were  also  deeds  to  lead 
or  declare  the  oses  of  floes  ai  '  "'"' 


CHAPTER  XXn. 

Or  ALiEN.utoN  BT  Spbcial  Cqstpk, 365-372 

Assurances  by.apei^al  custom  are  confined  to  copyhold  estates 365 

this  was  effected  by 

1.  Burrentler  by  the  tenant  into. the  bands  of  the  lord  to  tbe  uso  of  an- 

other, according  to  thq custontof  the  nuuiorj.... > 365 

2.  presentment  by  the  tenants,  or  homage,  of  suchsutreiider, 366 

3.  adinitlance  of  the  surrenderee  by  the  lord 366 

adnuttsncQ  may  also  be  had  upon  oiiginal  grants  to  the  tenant  fhnn  the  lord, 

and  upou.descentp  to  the  heu-  from  the  ancestor,- •■••••.  ••• 370-371 
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CHAPTER  XXiri.  ,^ 

Of  Aliiitations  bi  Dbvisb, 373-3SS 

derise  is  a  disposiljon  or  rekl  property  in  %  mftn's  Uat  will  and  LeatanieDt, 373 

this  VM  not  pormitted  by  Ihe  common   isw  as  it  stood  since  the  conquest, 

but  wae  introduced  bj  BtkUit*  under  Henrj  VIII,.. 375 

corporations,  excsptsd  in  these  statutes,  may  take  to  charitable  uses,....  37S 
the  statute  of  frauds,  29  Car.  II,  c.  3,  requires  wills  to  be  signed  and  at- 
tested  370 

an  instrument  similarly  executed  may  reroke  a  will, 376 

it  may  also  be  revoked  by  bumiue, cancelling, .tearing  or  obliterating,.,,.  376 

and  impliedly  by  marrisge  and  birth  of  a  child, 376 

what  is  a  sufBcient  signing 377 

witnesses  must  attest  in  the  testator'a  presence 377 

how  interest  affects  tb«r  competency, 377 

wills  are  subject  to  the  rights  of  creditors, 378 

as  to  personal  estate  they  speak  from  the  death,  but  as  to  real  from 
the  time  of  e: —  '"  " 


oenain  rules  of  constniction  apply  to  all  conTeyanoes, 3 

1.  that  Ihe  construction  be  favorable,  and  as  near  the  intent  of  the  pardes  as 

the  law  will  admit, ,. 3 

2.  that  the  intent  is  to  be  regarded  rather  than  the  words 'i 

3.  that  the  construction  is  to  be  made  upon  the  entire  deed,  and  not  merely 

upon  disjoinl«d  parts  of  it 3 

4.  that  it  shall  be  taken  roost  strongly  against  him  wlio  is  agent  or  con- 

tiactor,  and  in  favor  of  the  otlier  party • 3 

6.  that  if  the  words  will  bear  two  senses,  one  agreeable  to  and  one  against  law, 

the  first  shall  be  preferred, 3 

6.  that  in  a  deed,  if  two  clauses  are  totally  repugnant,  the  first  shall  be  re- 
ceived and  the  last  rejected 3 

but  that  in  a  will  the  last  of  two  repugnant  clauses  shall  stand,. . 


7.  that  a  devise  be  most  favorably  expounded ;  the  law  somolimss  dispensing 
with  the  want  of  words  here  which  are  absolutely  requisite  in  other  in- 
struments,  381 

CHAPTER  XXIV. 

Or  Tbikos  PsRBOif  AL, 384-388 

things  personal  include  all  sorts  of  things  movable  which  may  attend  a  man's 

person, ...•..,..,.••..,.. •,.,•...••.,.••.•• >  364 

also  certain  interest  in  lands,  under  the  general  deugnation  of  chattels, 385 

chattels  are,  1.  chattels  real ;  2.  chattels  personal, 386 

1.  chattels  real  include  such  intereeta  in  the  realty  as  are  less  than  free- 

hold   386 

2.  dksttels  personal  are  properly  thmgs  movable, 387 

CHAPTER  XXV. 

OrPaoPBRTT  IS  Things  PiKSOXAi. 389-39S 

property  in  chstteli  personal  may  be  either  in  posaessioD  or  in  action, 389 

I.  a  man  hath  property  in  poMession  absolute  when  he  hath  solely  and  exclu- 
sively both  right  and  possession, 380 

n.  of  animals /er«Ma(i<rie,  a  man  may  have  a  qualified  properly, 391 

1.  this  may  be  j>eritulus(riam,  by  hiM  reclumiog  and  taming  them, 391 

2.  or  ratione  impotentia,  as  in  the  case  of  young  birds  or  coneys  in  their 

nests  or  binrows  on  one's  land, 394 

3.  or  propter  pririltgium,  as  in  the  case  of  animals  usually  called  game,.,   395 
a  qualified  property  also  exists  in  air,  li^t  and  water,  while  in  actual  use  and 

occupation 395 

also  in  property  bailed,  in  which  neither  part^  has  the  absolute  property,..,,  395 

also  in  gooi  1b  pawned  or  pledged,  and  goods  distrained, 396 

property  in  action  is  where  a  man  hath  not  the  occupation,  but  a  bare  right  to  oc- 
cupy; the  possession  whereof  may  be  reeoverad  by  suit, 396 

this  right  is  called  a  chose  in  action;  as  in  case  of  money  due  on  bond, 397 

tnterests  in  personalty  may  be  either  in  possession  or  expectancy, .■. .  398 

also  in  severalty,  joint  tenancy  or  in  common, 399 
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Analysis  of  the  Contentb  of  this  YoLnHs.  liz- 

CHAPTER  XXTI.  ,„» 

Or  TiTLB  to  Thimqs  Paaaoif  al  bt  OocnpANor, 400-407 

th«  TariouB  modes  of  MU^airing  propertj  to  things  penontl  mentioned, 400 

I.  hf  occnpftnC7,  where  they  t,n  found  withoat  UI7  owner,  in  which  oue  for 

the  moat  part  they  belong  to  the  king, 400 

1.  the  goods  of  sn  ahen  enemf  one  maj  Bate  as  may  be  anthoriied  by 

the  pnbiic  authority, 401 

and  also  his  peraon, 402 

2.  goods  found,  unleas  waifs,  eetrays,  wrecks  or  hidden  treasure,  beloDg 

to  the  finder 402 

3.  light,  air  and  water  can  only  be  appropriated  bj  oocupanoy, 402 

4.  animals  ferts  natvne,  except  in  a  few  cases,  sie  the  qualltled  property 

of  him  who  seizes  them,  and  hie  absolute  property  if  killed, 403 

&.  the  right  to  emblemenin  is  rererred  to  occupancy 404 

6.  property  is  gained   by  accession,  as  by  the  growth  of  Tegetables,  the 

pregnancy  of  animsu,the  eonversion  of  wood  into  vesBels.&o., 404 

7.  if  one  wilfully  iotennixea  his  property  with  another's,  the  latter  shall 

hare  it  in  some  cases 409 

8.  in  books  and  other  intelleotual  productions,  one  may  have  eopyright,..  405 

patents  of  privilege  are  also  granted  for  new  iaveotioDS, 407 

CHAPTER  XXVII. 

Or  Tttli  bt  Pbbrogativi  and  Fokfbiturb 403-421 

by  prerogaOve  a  title  may  accrue  to  the  crown  itself,  or  to  sjich  as  claim  under  the 

crown 408 

to  this  head  are  referred  taxes  and  customs, 408 

the  king  cannot  be  joint  owner  of  a  chattel  with  another,  but  shall  own  the 

whole, 409 

the  title  to  wrecks,  treasure-troTe,  waiCs,  eetrays,  royal  flsh,  Ac,  ia  inherent 

in  the  king, *09 

the  king  has  also  a  prerogative  oopyright  in  the  statutes,  A.a.,  iu  books  of 
divine  service,  a  right  to  books  compiled,  etc ,  at  the  expense  of  the  crown, 

and  to  print  the  translation  of  the  Bible 410 

game  is  a  species  of  prerogatite  property 410 

but  any  pereon  may  now  kill  game  on  procuring  license, 419» 

by  forfeiture  for  ciime,  the  title  to  things  personal  may  also  be  lost  and  acquired,  420 

the  cases  en uuieraled  in  which  forfeiture  occurs, 421 

the  forfeiture  dates  from  conviction  only ;  in  which  it  differs  from  the  forfeit' 
ore  of  real  property, 421 

CHAPTER  XXVni. 

0»  Tm,« BT Ctjotok ;■• • ...............4^29 

hy  custom  obUining  in  particular  places  a  nght  may  be  acquired  m  chattels,  and 
the  most  usual  of  which  customs,  and  which  obuin  pretty  generally,  are : 

1,  heriots,  which  are  either  heriol  service  or  beriot  custom 422 

the  firet  is  due  upon  special  reservstion  in  a  gram  or  lease  of  lands, 422 

the  second  depeniis  entirely  upon  custom 422 

and  is  a  customary  tribute  of  goods  and  chattels  payable  to  the  lord 

of  the  fee  on  the  decease  of  the  owner  of  lands, 423 

in  some  places  it  is  commuted  for  in  niouey, 424 

2,  mortuaries,  which  are  a  customary  gift  due  to  the  minister  in  many  parishes  on 

the  death  of  his  parishoners, 425 

there  are  similar  dues  on  the  death  of  clergymen  and  prelates, «6 

3,  heirlooms,  which  are  such  personal  chattels  as  hy  custom  descend  to  the  heir 

with  bis  inheritance 427 

CHAPTER  XXIX. 

0»  Tttlr  bt  Succession,  Marriaob  AND  JcDOMBNT, .430-439 

in  corporations  sggr^te  one  set  of  men,  by  succeeding  anoUier  set,  acquire  s 

proparty  in  all  the  goods,  4c.,  of  the  corporation 430 

also  such  corpotmtions  sole  as  are  the  heads  and  representatives  of  bodies  ag- 
gregate, have  the  Uke  powers  to  take  personal  property  in  succeswon, 431 

Vol.  I.— h  nyn7,du;V^.tH:)t^lc 
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so  mlxo  h»«  tiro  other  coipoiAtions.solQ :  the  king  ftnd  the  chimberlaiii 

ofLondon, 432 

ty- ButBFi *aa thachatteU  which  beloagBd  to  tbe-wife.ar«  *«>it«d  in  th«  biMbaad,  US. 
And  thi*  indiulM  h«c  ch«tt«U  reftli  hot  tbme  on.  biB- death  Burriva  to  tlw 

wife  iiDlaaB.h*hwT«dueed' them  to  poanMcion, 438 

M-doalMher.ckosw  ia  action, 434 

but  if  the  wife  die.fliBt,  the  ch«ttBl*rMl  survlra  to  tha.hudtBnd^  but  the 

choaeaia  aotioufiUH.Uiitba  vife!B  utmittiiiteiter, 435 

tbe-wifo's  puaphenuUiAt.uidiiw  JevelB.MidoraunaRta  araher  propertj 

at  the  kusbuidr'a  death, 430 

by jvdgitwiit  tha  ri^t  and.  property  of  chattel  intereoU  ai«  frequently  vested 

in  the  prevailing  party, • 433 

and  aomelioiae  in.  th«  tailing  part;,  fnin.whon  the  TBiuaii(a,bwn  lecov- 

ored^.... 436n 

the  right  taa  panaltj  in  a  pap<riar  action  belongs  to  him  whowili  6rst  ob- 
tain judgment, ....•••••.■■......    .  437 

the  cignt  to-damagea  is  BiBo>aoqiurediand  lost  by  JudgDMHt, 438 

asBM,  alio,  coats,  whan  awardad  by  the. court, 439 

CHAPTER  XXX. 

Ot  Titlbbt  Qiri,  Obant  and  Contract, 440-470 

a  gift  of  personal  property  is  a  gnituitouf)  traitefer  of  the  right  of  possession  thereof,  440 

a  grant  differs  from  agifl  in  being  for  gome  consideration  or  equiTalent, 440 

botb  these  if  made  in  fraud  of  creditors  are  void, 441 

a  gift  is  not  complete  wiihout  deliverj,  but  afler  deliTerT-  cannot  be  retracted,  441 
»  oontract  is  an  agreement  upon  sufOcient  oonsideration  to  do  or  not  to  do  a  par- 
ticular thing, 442 

the  agreement  requires  parlies  capable  of  contracting, 4^ 

it  nay  be  cithqr  expresi,  which  la  where  the  terms  are  utUredand  BTOWed, 

or  implied,  which  are  such  as  reason  and  justice  dictate, 443 

it  m^J  a1so.be  executed  or  executory, 443 

tiw  oonHideration  ma^  either  be  good,  which  is  that  of  blood  and  natural  affec- 
tion between  relations, 444 

orraluable,  aa  for  marriage,  money,  tc 441 

Talaable  consi derations  aro  either,  1.  dowtdef  ;  2.  faeio  ut  fadtu  ;  Z.fiidi}  ut 

deg  ;  4.dovt/aeiM, 444 

without  consideration  the  contract  is  void,  but  any  degree  of  reciprocity  will- 

preyeot  its  being  so, 445 

a  moral  oblintion  will  sometimes  support  Uie  promise 445i» 

a  seal  is  evidence  of  a  consideration, , 446 

the  most  nsual  contracts  are : 

1.  sale  or  exchange,  which  is  a  transiii>)Ulion  of  property  from  one  man  to  another 

in  consideration  of  some  recompense  of  value, 446 

it  is  not  complete  without  payment  unleu  the  contrary  be  ajjireed 447' 

the  statute  qf  frauds  requires  certain  contracts  of  sale  (o  be  in  writing, 447 

sales  in  market-overt  will  pass  property  though  the  seller  may  not  own  it,...  449 

the  seller  impliedly  warrants  the  title  of  the  thing  sold, 451 

but  not  geneulty  its  ^odness  or  quality, 451 

there,  is  an  exception  in  case  of  provisions  and  goods  sold  by  sample,.  ...45  In 

2.  bailment  is  a  delivery  of  goods  in  trust  upon  a  contract,  express  or  implied,  that 

the  trust  shall  be  faiUifully  executed  on  the  part  of  ihe  t>ailee, 451 

the  two  classiBqations  of  bailments, 451n 

of  which  that  by  Sir  William  Jones  is  I.  depotitum ;  2.  niandatum  or  com- 
mission I  3  eowimodatttm  or  loan  for  use ;  4.  pignori  aeceplum  or  bail- 
ment in  pledge;  5.  locatuni,  or  biriiig  for  a  reward,  which  is  of  three 

kinds 4Sln 

the  liability  of  innkeepers  and  carriers, 451n 

a^tment  is  a  species  of  bailment 452 

hiring  and  borrowing  are  contracts  by  which  a  qualified  property  is  transferred 
to  the  hirer  or  borrower,  hiring  being  for  a  prioe,  and  Wrowing  gra- 
tuitous  453' 

the  most  usual  is  the  hiring  of  money  forintereBt,  excess  of  which  is  usury,..  454 
in  some  caaes,  in  regard  to  the  unusual  bazard,  compensation  above  the  usual 
rate  is  allowed, 457 
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these  are,  1.  bottomry   or  respondontf* ;  2.  p<rtides  of  iiMAtMrn ;   3.  Anni 

ties  npon  lives, i., 457-462 

3.  debt  ia  acontmet  wherebj  %  right  to  a  oeKktn  anm  of  IDodejr  ia-Aiutukllr  ac- 

qtiir^  and  tost, -. 464 

kdebt  of  record  is  a  Bnniof  inBHej-yWch  ■ppeai'a  to  be  tide  by  the  evidence 

of  acOnrt  Of  record .,...-. :•.■,,..,.,..•.. .\..,,; 464 

k  debt  by  upeciahy  is  tme  acknowledged  to  be  due  bj  HMrumetit  tindbr  aetl : 

idl  Other  debts  are  driits  by  siittpUoohtraM,. ..-, 465 

certnn  simple  contract  debti«r«  reqatred  by  ibe  tatitCote  vC  A«ods  to  be  in 

writing. ■ ........i 406 

a  bill  Of  BXt^T^  Is  th  open  letter  of  Mqnefet  IVotn  itm  nttn  to  anothM,  desir- 
ing faim  to  pay  a  suni  'of  money  tMrein  oaiaed  -to  a  ifaird  )Mr«oa  on  his 

aceoMtt, ...iin ;....  466 

these  aienther  foreig^i  or  inland,. t 467 

promissory  notes  are  an  en^gcment  In  writing  topaf  a  Bumspedfled,  at  a 

time  limited,  to  a  petson  named,  ur  to  Order  or  bearer, 467 

tiie  KRpectiTe  rights  and  ObllettiOM  of  the  partieEi  to  A«M  infettuments 
specified, 4. ......... 468-470 

CHAPTteR  XXXI. 

OfTiilb  bt  BAintiieprcTi 471-489 

*  baitkrapt  is  a  trader  who  secretes  himself  or  does  certun  other  acts  tending  to 

deft-aud  his  creditors, 471 

history  of  the  bankrupt  laws i  .472-475 

what  conatjtutes  a  trader, ,.i 476 

the  acts  which  constitute  a  man  a  twnlcrupt  specified, 477-479n 

the  prneeedings  on  a  commission  of  bankrupt, t 479-4ti5 

the  diticharge  of  the  tiankrupt  andallowancas  to  him, 482-485H 

by  the  bMikrijptey  the  property  of  the  bankrupt  passes  to  his  assignees  for 

the  benefit  of  his  creditors, 485-488 

their  proceedings  and  final  dividend, 486-489 

CHAPTER  XXXII. 

Of  TiTi.*  BT  "tBSTiMBNT  AhD  AdhihistratioH, 490-530 

the  original  of  lestamente  liind  sdminiglriitions  Considered, 490 

they  have  subsisted   in  England  immemoHally ;  the  deceased  btiiig  At  hberty 
to  dispose  of  his  personal  estate,  resetTitig  anciently  to  his  *iTe  ttad  children 

their  reasonable  part 491 

if  one  died  intestate,  the  king  might  seize  bis  goods,  and  this  right  be  formerly 

exercised 493 

•nerwirdti  he  invested  the  pitUtes  With  this  bMnch  of  his  prerogstive, . .  494 
the  prelates  abusiiig  this  power,  the  l^slatuie  reqnhed  adniinntrators  to 

be  appointed, 495 

all  persons  may  make  a  will  unless  disabled 

1.  by  want  of  dincretion,  iii  frtticb  diss  ib  included  infinta  under  14,  if 

males,  and  12,  if  females, 496,  497 

also  idiots  and  insane  persons, t 497 

and  persons  become  imbecile  by  did  age  or  distemper, 497 

and  persons  besotted  with  drunkenness 497 

2.  by  want  of  freedom  of  will,  in  which  class  are  marriri  women)  who 

canoiily  make  tesCamebts  by  litehse  of  their  hushanda, 497 

except  of  property  which  they  hold  en  aul«r  droit, 498 

and  marriage  of  (erne  Sole  revokes  her  previous  will i 498 

3.  by  criminnl  conduct,  where  Che  phtiiShment  iBdndea  forfeiture 499 

testaments  are,  1.  written;  S.  verbal,  ornuncupative, t  ..i 500 

a  codicil  is  a  supplement  or  addition  to  a  will, 500 

Donoupative  wills  are  now  limited  by  trtMtute  to  a  few  cases, 501 

witnesses  formerly  were  not  required  to  testaments  cf  perBonalV>  '>"t  now 

they  are, 501fl 

a  testament  takes  eflect  after  the  death  of  the  testator,  and  If  thet«  be  several 

testaments  Che  last  prevails. S02 

but  a  wilt  republished  dates  ftom  the  r^ublication 902 

tutaments  may  be  avoided, 

1.  if  made  by  one  under  ineapaclty, i K& 
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2.  by  another  testameDt  of  Iftter  date,  S02 

3.  by  cancelling  or  reToking ;  for  all  wills  are  subject  to  revocatioo  so  long  as 

the  parlj  lives, 502 

and  Bubaequent  marriage  and  birth  of  a  child  constitutes  ao  implied  re- 


an  executor  is  he  to  whom  another  roan  commits  bj  Will  the  execution  of  that, 

his  last  will  and  testament, £ 

all  pergons  who  may  make  wills  may  be  executors;  also/entMOOtwrt  and  in- 

bnts,  even  those  unborn, f 

but  in fknt  executors  cannot  act  until  17, S 

o  executor  is  named  or  will  act,  administration  is  granted  with  the  will 


if  Uie  deceased  died  wbollv  intestate,  letters  of  administration  are  issued ;  certain 

persons  being  entitled  thereto  in  order 504 

in  computing  kindred  for  this  purpose  the  civil  law  is  followed 504 

ftn  executor  may  himself  appDliit  an  executor,  who  will  represent  his  testator,  but 

if  an  administrator  dies,  there  must  be  new  grant  of  administration 506 

the  duties  of  executor  and  adminiHtrator  are  nearly  the  same,  except  ttiat  the  exe- 
cutor must  perform  the  will, 507 

the  executor's  authority  dates  from  the  death ;  the  administrator's  from  his 

appointment, 507 

irone  interferes  with  the  goods  of  the  deceased  without   authority,  fae  is  exe- 
cutor de  «0H  tort,  and  may  be  made  liable  as  executor  without  any  of  th» 

profltB  or  adTantages 508 

the  Rgntfiil  executor  must, 

1.  bury  the  deceased  in  suitable  manner,  and  at  suitable  expense,..,,, 508 

2.  prove  the  will ;  which  is  either  in  common  Ibrm  or  per  testM 508 

and  if  there  be  no  will,  the  person  entitled  must  take  letters  of  adminis- 
tration in  the  jurisdiction  where  there  are  Jxma  notabiHa, 50S 

3.  the  executor  or  administrator  must  make  and  file  an  inventory, 510 

4.  he  is  to  collect  the  goods  and  chattels ;  and  what  is  collected  is  assets  for 

payment  of  debts  and  legacies, 510 

5.  he  must  pay  the  debts  of  the  deceased  in  proper  order :  1.  funeral  and  pro- 

bate expenses;  2.  debts  due  the  king  on  record  or  specialty ;  3.  debts  pre- 
ferred by  statute;  4.  debts  of  record;   5.  debts  due  on  specialties ;  6.  debts 

on  simple  contracts, 511 

but  his  own  debt  may  be  retained  in  preference  to  others  in  enual  degree, ..  511 
if  a  debtor  be  appointed  executor  to  his  creditor,  his  debt  is  released, 512 

6.  after  the  debts,  legacies  must  be  paid,  so  far  as  assets  extend, 512 

a  legacy  is  a  bequest  or  gift  of  goods  and  chattels  by  testament 512 

it  may  be  gentral,  as  of  a  sum  of  money  named,  or  specific,  as  of  a 

certain  piece  of  plate 512 

if  the  attsets  are  insufBcient  to  pay  all,  the  general  legacies  abate  propor- 

tionably, 512 

if  a  legatee  die  before  the  testator,  the  legacy  is  lapsed  and  falls  into  the 

residuum 513 

and  so  of  contingent  leracdeB  where  the  contingency  never  occurs, . . .   513 
a  donatio  eauea  mortit  is  where  a  person  in  his  last  illness,  apprehending 
bis  dissolution  near,  delivers  to  another  possession  of  personal  goods, 
to  keep  in  case  of  his  decease, 514 

7.  when  the  aebts  and  legacies  are  discharged,  the  surplus  goes  to  the  residu- 

ary l^tee,  if  any, 514 

if  not,  it  IS  to  be  distributed  according  to  the  statute  of  distributions,  .514-517 
ia  which  sometimes  the  distribution  will  bep^r  capita  and  sometimes  jmt 

ttirpet 517 

and  the  customs  of  London  and  Tork  are  to  be  regat^d, 517 
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FIB.    Florida  Reporta. 

Ponbl,    Fnnnlannue  on  Kqnity. 

For.    Forreai'B  Report'!,  Ex. 

Fort,    do   Land.     Torteaene   de  landlba*  AngllM 

'  ~^tonee     Foneacue  p  neporv.  a, 
...  Fact.  C.  L    Foeier's  Crown  Lai.. 
N.  H.    Foaler'a  New  Ilampshlro  Reporta. 
andF.  rn6Uiran<IFtn]aiK>n'>li<:poi-U,En| 
Cby.    Freemnn'a  CbNncery  Repdrta. 
0,    Freeman'r  Beporu.  K.  U. 
n.  Mill.    Freeman's  MisslHlppI  ROporla,  C 


Fart,  or  Fortes 


I  Report*,  S.  B. 


Fry  9peo.  Porf.    Fry  on  9pe<ll(In  Porlhnnani 
G.  and  J.    Glyn  andjanuwnn'a  llnnkniplc;r  f 


Renorti 
I,  if.  B. 


Qllh,  Ch.    GIIl>ert'a  Chancery  Reporta. 


...    Gilbert  I. 

,    Gilbert  on  TJaca. 

"'a  Reporta,  Ud. 


Gobb.    Goldeahomasli's  Reporta,  K,  B. 
Sould  PI.    Gankl  on  Fleadina. 
UowB.  r.  C.    OoWaKklP^nCMaa. 
tirant  Corp.    Grant  on  CorponiUoDa. 
Grant.    Granl'i  Penn.  Reporta. 
Grit.    Grattan's  Keporta.  Ta. 
Gray.    Gray'a  Bepurta,  llaia 
" J,    Gi«en-i^)HirU,ir.  J. 


rcan  Cb.    Green'B' 

Grecml,    Groan  lea  Pa  Reports.  Me. 

Grcenl.  Kr.    Grecnlaafon  Erldence. 

Gm.deJ.B.    Grotlni  deJnre  Belli. 

H.  Bl.    Henry  Blackalonet  Reports. 

B.  andC,    HnrtsioDsand  Cohmaa'aBepeTta.  Xxcb. 

U.  and  G.  or  Bar.  and  G.    Harris  aad  GlB^  Ra- 

I»rts,Hd. 
H.  and  J.  or  Har.  and  J.    1 

R«HUt^]ld. 

H.  and  Bf ell.    Barr)*  and  BfoHenry'a  Keporta.  Hit. 
H  and  N.    Hurl«t»neaodNamian^RenOTta,  Excb. 
H.  P.  Cor  Hale  P.  C.    Hale's  Pleaa  of  tbe  Cruirn. 
H.  T.  or  nn.  T.    HUai?  Term. 
H.andTw.    HaBandTwell'iCtenecrTKaean*. 
Hag.  Eo.  or  Bagir.  Hanard^  BotflesbiaaeBl  StipittM. 
Hng.  Con.    Baxgard's  ConsliloiT  Reporta. 
Ilaw.  Adm,    Hanard'a  Adnfimliy  Btntnrla. 
Hal.  Int.  L.    annbck's  International  Law. 


I^RepDrM.'l" 


HaTfl.  Cb.  Hnlitoad' 

Hardin.    Hanlln'.  E,r-.-_-.  ~y- 

Haidr.  or  Hard.     Haidres's  Reports,  Bicb. 

Hare     Hare's  Reporta,  Cbaneerr. 

Har^.  Bt.  Tr.    HaraniTe'a  State  Trials. 

Harper.    Harper's  Itcporta,  S.  C. 

Harr.    Harrinnnn's  Rrports,  Del. 

Harr.  Cb.    Uarrtngton'a  Chancery  Reporta,  Hlcb. 

Harr.  N.  J     Harrlwm's  Reporta.  N.  J. 

Hawk.  P.  C.    Hawklns-i  pfeas  oflhe  Crown. 

Hacks.    Hawks'a  Reporta.  N.  C. 

Hayw.    HBTwond*a  Hp|>urts,  K.  C.  and  Teiin. 

Head.    Head's  Reporta,  Tenn. 

Heard  L.  and  8     Heard  on  LItKdaiid  aiandet. 

Hera,  and  M.    Henimlnr  and  Hlller,  Chancery 


:    Hennlnc  ai 
.    Hetley's  Reports,  C  P. 


im.    HIIIIRi'ni 


, K,  T. 

Bill  8,  C.  Hill '•  South  CaroltoL  .^ 
HlllCh.  BllfaClianoery  Reports. 
HIILHort.    HilllardDnUortaaia 


5Ta' 


and  J.    Gfll  Bad  Jabn*aB>a  Rfc 


Oodt).   Oodbolt'B  Repvi 


Hilt.    Hlltont  Reports.  I 

Hob.    Hnbarfa  Reporta.  n.  a. 

Hott.    Hoinnan'B  Chancerv  Reporta,  V.  T. 

HolT  Cb.  Pr.     Haffman'i  cbaneerr  FnetletL 

Holt,    Holt's  Report*,  K.  O. 

HollKP.     Holt's  MslPrliKBeports. 

Hopk.    Hopkin's  Reports.  X.  T.  Ch. 

Hon:  L.  Caa.    Honse  of  Lords  Casoa. 

Hdv.  Suppl.    Hiirendsn't  Snjiplonient  to  Teaar,  3t. 

Hntr.    Aoward>  Reporu,  V.  8, 

How.Mlsa.    Howar-l'sHlalaslppI  Reporta. 

Hi.w,  Pr.     Howard's  Praetlee  Cases,  H.  T. 

Hoir.  St.  Tr.    Howell's  9lste  Trials. 

Hngbes.    Hnghea'i  Hoports,  Ky. 

Humph.    Honphrey'sRpporta,  Tenn. 

HimtH.C.    BiTHonHabOMCorpaa. 

Hot.    Hiltton's  Reporta,  C.  P. 

m.    Bllnnia  Reporti. 

Imp.  K,  B,     Impey'a  Praetlae,  K.  B  ■ 

Imp.  C.  P.    Impey's  Pnrtlce,  C.  P.  ' 

Imp,  Sh.    Impo)'^  Sherlir. 

Imp.  PI.    Impey's  Pleader. 

tnif.    Indiana  Report*. 

1. 1,  lost.    (1, 1.}  Coke's  bHlltnles. 

lut.  1,  1.  I,    JnaUnlan-s  lusUtnlee,  Ub.  1,  Ut  X 

llonra.    Iowa  Reporta. 
J.and-W.  orJae.  andW.    Jaeob  and  Walker^  B«- 

porta.  Chancery, 
Jae.    ni*  reign  flf  King  Jame*. 
Jao.  or  Jacob.    Jacob's  Reports,  Chanoerr. 
'"  *     ~      1  Law  DiotloM— 

CanTtuiiwis. 


Table  of  thi  Fbiroifal  Abbkeviatioit8. 


JobBi.  Cb.    John* 


i,K.T. 


£{."5 


,—      JIMTT  B«l 

JohuCu.    JohiwoD'iCuaa,  N.  T. 

iloling.   Cb.   Eng.    Johnion'i  Ckaoeny  Baporla, 

JahiN.  v^  H.    JoluMn  and  HsmlBg^  Bq^nti, 

Eiwllih  Chnneeij. 
Jones  L.    Jon«'i  Law  Bepartt,  K.  C. 
JontsEq.    Jodhi'i  Kqully  Report^M.  C 
Joiw*,  T.    eiT  T.  Joom't  Baporu.  K.  B. 
Jdoh,  V.    Sir  W.  JoDB-*  Hepoct*,  S.  B. 
Jnr.    The  JurM. 
Jnr.  N.  a.    JarUt.    New  BeifM. 
Jut.  InM.    JnaUnlMi'i  IiMtltBte*. 
Xmj.   Kay'*  BapBTta.   Ctianoeir. 
' —  anil  J.    Kh  and  Johnaon'i  Baparta,  Chaaoary. 
" -lffBcporta,K.a 

— an'a  BMorla.  BolU  Coort. 

KoUw.crXeil.    KsUiTH'iBawrta.  K.  K 

Bel.    Blr  John  Kdrnn't  Reporta,  K.  B. 

KellT.    KellT'i  Beporti,  Ga. 

Xeut.     Kant'a  CoaineBtaHM  on  the  taira  of  the 

Vnllpd  Bute*. 


UJ.  R.    Lav  Jonrnal  Beporti. 

La.    LaDS't  Bapoila,  Eichegusr. 

I«.  An.    Lanlilaaa  Annual  Beporta. 

Lat.    Lalch-aBeporU,  K.  B. 

Law  JBri*.     Law  oa  JurladiDUon  et  th«  United 

Statei  Coarta. 
L4.  Ken.    Kenjon**  Repoiti.  K.  B. 
1^1.  Haym.    Lord  Rajmond'i  Kepotti,  K.  B. 
Lenoh.    Leiich'fl  Orqwn  I^w. 
Lead.  Ca*.  Eg.     Ifadinir  Cuo*  In  Bqntly. 
Le«-    Lee^B  CorBlrtarj  Bcpoitc 
L^sli.    Leigh's  Boports,  Va. 
Loon.    Leoiiard'j  BeporEa.  K,  B, 
LeT,    Lflriui's  Bep9^  K.  B. 


Lej.    Ley's  Reports.  K.  B. 

Litt.    LHuell-B  Reports.  E>.  or  UUktoa. 

Lltt  Sel.  Gas.    Uctell's  Select  Cases,  H^. 


Krts,  K.  B. 
'■  Eqnlty 
rton'i  Aamlra 


'?* 


Lnab.    Lns „.. 

Lot.    Lntirych's ,^.—.  „.  .  . 

H.  D.  and  o.    Montaicne,  l>aaciHi  and  DeOei's  : 
ports.  Bankruptcy. 

If.  and  Ayr.   A. 

Bankmptoy, 

M.  and  a.  or  Mai 


HoBtafiie  and  HeArtbar*B  Reports, 

Mmlarae  and  Aytlan's  BeporM, 

.  aad  8.    Mania  and  Selwyn'*  Re. 

HsaK>n  and  WeUsbys 


>rMee. 


Muk.  B.  L.    XaeheMrte^  Boman  Law. 
Had.   and  B.     Maolaao  and  F  " 

Maeq.  hTl.  C.    Haeqawn'i  Seal 
Uaild.    Haildock's  Baports,  Cbar 

Hndd.Ch.    Martdock's  Cbanserr 

Man.  and  C.    Manning  and  antngeiis  B<iiorts.  C.F. 

Kan.  and  B,     Hannlnr  and  Rylsnd's  Rraorta,  K.B. 

Naiiw.    Usnwwd's  Arestljiws. 

Mnr.    March's  Beporti.  K.  B. 

Marsh.    Marshall's  ReuorU,  C.  P, 

Hanli.In.    Marshan  on  Insnrann 

Mart.  N.  C.    HarUntBnorls,  N. 

Mart.  Lm.    Martin's  Keport*,  La. 

Hart,  and  Yerg       Martin  and  Terger'a  Baporla, 

If  as.    Mawm-t  Reports,  lat  ClKOlt,  17.  8. 

Mass.    UaMsehaseKa  Reports. 

Ifao.  and  Pol.  Sh.    Maude  and  FoHook-t  tMir  nl 

Ifd.     Maryland  Report*. 

■d.  Ch,    Harrlanil  Chaneery  Reporta. 

He.     Maine  Beporta. 


orMei?*.    MerivBle's  Beporta  Chanoetr. 

Met.  Con.    Melcairon  Contnwla. 
MoLorMele.    Melcatf's  Repona,  Maaa. 
UeL  Ky.    Melcalf -a  Beporta,  Ey. 
Mich.    UcUaaa  BapoAs. 
MIcb.  T.    HlohaelmM  Tern. 


Moo!  and'H.  or  if.'and 
Reports.  N.  Y. 


Moore.    Moore's  Bepoiti.  K.  B. 
Ifont.B.C.    Monlagiia'B  Banfcniptey  Caaea. 
Mont,  and  B.    Montaima  aad  Bllgh'i  BepoMs,  Bank> 

Uon^  wid  Chit.    MontBgne  and  Chlttys  Beport^ 

MH»qieU(^BVrl(  <is  JMt. 

Moody  and  Malkln'a 

MooTand  r!  ot  U.  and  B.    Moody  and  Bobluont 
Beporta,  K.  P. 

a.  i.  B.    J.  B.  Hoore'i  Ropora,  C.  P. 

Hoo.  and  P.    MOora  and  Payne's  Baports,  C.  P. 

" ■""     MoontUHiaoot('(B«ports.C.  P. 

Mnoni'a  COOHBHS  Mum  Bsnorta. 

Horria.  Morrls'i  lova  Reno 
H«.  Hnaekiy's  BepoRa,  Cbi 
Unnr.  H  nn  ford's  Keporta,  1 
Morph.    Mnrpfey'B  Beporta,  M.C. 

HyLandCr.    UylBaandCndrsReporta,  O 

Myl.  and  K.  Mylna  and  Katma's  Reports,  Chancery 

K.  Benl.    Kew^nlor  "  "  " '- 

N.  Chip. 


s,  CbaiwaT7. 


iloa,  K.  B.  Beporta. 

... r-    — , Jian'a  Bapons,  V* 

N.  U.    New  Hanpshlie  Beporta. 


Mewb.    Newberry'i  Admiralty  Beporta,  IT. 
Korlh.    HortblBgton'a  Beporta,  \a  "—  ' 
Moy.    Key's  Reports.  K.  B. 
Mot  Max.    Moy's  Hailms. 
O.  Benl.    Old  Benloe,  0.  P. 
Ohio.    Ohio  Reports. 
OhloM.  S.  orOliloBt.    Ohio  BeporU  Haw 
OlooB.    OlceU's  Keporta,  DIst.  oTS.  T. 
Off.  Br.    Oflclna  Brarlnm. 
Op.  Alt. -Gen,    Omolal  Oplnlong  of  il 
oral  of  U.S. 
rd.  Med,  Juris,    Ordronanir'a  Medical  Jnrlsptw- 

-I.  Bridcman.   OrtandoBrldgmaB'aBaportt,  CP. 
— *    "—'--'-  Henorts.  '"— 
<rts.K,I 

r.  ana  u.  er  rer.  laA  Ila*.    Pcny  and  IHtUod'* 

Beporta,  B.  B. 
P.  Wni.    Peere  WmlaiBs'sBepoTts,  Chanoery. 
Paige.    Paige's  Beporta,  N.  Y.,  Chancerr. 
Palna.    Palne'a  Reports,  V.  8..  MClrcnft, 
Pal,  orPalin.    Palmer's  Beporta,  E.  B. 
Pal.  Ag.    Paley  on  Afleney. 
Par.  or  Park.    Parker's  Raportt,  Kxoheqnar, 
Pnrk  las.    Park  on  iBanranc*. 
Park.  Or.    Parker's  dentinal  Reports,  K.  Y. 
Pan.  Con.    Panons  on  Cootraels. 


Pars.  N.  and  B.    Pano«  on  Bll 

PromlssorT  Notes- 
Pat,  and  H.    Patlon  and  Reatb'a  Reports,  Ta. 
Pea.  M.  P.  C.    Puak'sNIalPrlaaCasea. 
Peck.    Peck's  Boports.  Tann. 
PoBn.     Pennsylrania  Beporta. 
Penn.  SL    PenntylTiinla  State  Bapoits. 
I'ena.K.  J.    Paanlngton'sKow  Jenoy  Baporla. 
Put.    Peten's  Beporta.  D.  8, 
Pet,  C.  C.    Peters's  ♦Ironlt  Coart  Beporta. 
PhlL    Pbl  II I  pa's  Reports,  Cb  ancary. 
Phil,  and  M,  or  P,  and  M.    Theidgn  o/PhilUp  n4 

iPh-ET^orPhlLBr.    FbUlipa's BildMO*. 


ogk 


1  FusGieu  AnftETun&Ks. 


YbO.  Jam.    Phltlipi  on  b 


PkHrd.    PlowilBD'a  Ktoporta.  t  & 


J'oth.  Ob. 

"  I.Fftrt.    PMWk  •>  I-Hlu viUii. 

~       "wxihnHiaCliUMWii.  JrhMU 
rni>.  viHiT.    Fnulon'i  I^HTWjiflB^ 
Pre*.  Eat    Pr«M«i'«  IMMu 

Pna.  Sb».T.    ab«M«ra'»Taiwlalw.  brftartm. 
FidMar/r.    frk*'*' Amoiu.  Kxeliaancr. 
Q.  B.    Adolphtu  uid  Ellli'g  Keporta.  N*eiT  SarUb 
<!.  A.  Umh   U.   QoMBk  ItaMh  BapMUk  Cwa 

Koad.     BBiiilolph'allHoitii.  T*. 
IBrrii^    Kaok'*  B^vrM.  Pa. 
KawlflCoT     RsuleunCovenutabrlltl*. 
I.  BuaiMil't  Jbipsrt*,  S.  B. 

,|_       Ray'-     U.JL..T      T.».l-   — 


fSeld.    Sa1daii'>B<porla.l»-U>S  T.J 
Selw.  N.  P.    aahq-a^lMal  priiia. 
Sel,  Ca.    Select  iJiata,  Oauotn. 
Md.    BeldsB. 

Sarst.  «(Mt  I-    aanuDl  «■  CoMtlMlfaHul  Lmt. 
■«a.  Cu.    SeaaloM  Caau. 
•OH^i^M^Ss.    Si»>lDh  aoadoB  Quw. 
Maw  Ann.    Bhaw'a  Ueuoita.  Mouh  ofLordb 
Sh.  Mdllcl...   tt«»aBd»i:bUB^Bc*iun,Ibw« 

Bfaaw,  W.  uid  ».    Ibm,  WUaOB  wd  SIUir>i  ■» 
porta,  !!•«■•  at  botila, 

Nflfjlfcenaa. 
UBp.  Tuuoh.    Shepanl'a  Tnnchatcn*. 
Shov.    Shamr'aRepaaMFE.  S 
Mow.  F.  C.    Shower^ndlan. 
m.    Sl<1flr<n;a  RepMrU.  K.  ». 


Bay  Med.  Jii 

otloMai.,. 
Bsdl  «■-   Mviartil  •■  Kiwn 

B«ar.  Baa*.    Ba«alct<MB«nifan. 

Berir.  Sur.    BeilOeiaa  JMcniBM flnoMa,  ■.  T. 

BedtWUla.    1(«<»«!4  w  WUhT 

Use*.  HlaL  E.  L.    BeavM-a  HWmt  ■(  EwdlaA  I«i 

BaareDDm.  Ral.    Bbcti'i  Pma— ito  Brtaima. 

Ita«.Bm.    K^tfatattWrm. 

Bapi.    Ca^-mamarm. 

Bep.  Coii.Vt    >ap«taalCaaatIlaUowaCMin,a,i 

Bq>.  Tvop.  Plaok.    rtaah*!  taffoua,  Qitmoari. 


Aouthard'B  1 

Ap.  L.    lEontefwuWL, ,. .. 

Specm.    Apoenv  Bf  poru^.  S^  \^. 

»>a«*  K^    SfMra'a  Eu^  B^rW,  3.  C. 

Spannvr.    Spenoor^  atpana,K.  J. 

Bpul,  or  SpaWw'a  Glaaaarr. 

Spiwue.    SpncKiie'i  Adwinltf  DMlaloauv  V. 

Si.  T?.    SlaM  Xriala. 

Stark.  C.  L.    StatUet  CtlmlMl  Laim. 

Blurk.  Et.    Btnrkle'a  Kvfdaaoo. 

Btarli.  N.  P.    SUiriita^  mi  Prina  Rapota, 

Btiit.  at  I^rtc.    United  lUMa^tstDMa  at  laiM. 

Steiiti.  Cnm.    SWphH'a  CoaiDHiiBiiaa, 

Hlepli,  PI.    3te»ta«it  OB  ptHdlH. 

BMW.    SlevarVa  Beporti 


— ji.  L«.    Koper  or.  — _ 

Boot.    B«ot1  Reporta.  Coma, 
B«a.Cr.KT.    RMoaa'viMnlad  KrldaBM. 
Rub.  K]Mt-    Banl^MB'*  BJaataatnt. 


Br.  p.  ar  Bjm  raad. _ 

By.  and  U.  or  B.  ant  Mso.    Bf^tmAIUaij'Had 

Prloa  Bannta, 
B.  C.    Same  Caae. 
a^ce.    SelaaiCltaawiTC—. 
B.  P.    BaMe  Point  or  Prfaotpla. 
g.  awl M-aaBmaiha  Willi.    iMaanaaJUmfcal-a 

Beuorla.  Iba. 
8.  and  R.  ar  timtf.  ant  B.    taqiMat  and  Bairla'a 


Balk.    BalkaU-a  Bnpaita.  K.  B. 
SaodC    Saadlhnt  SoMrWr  Cowt  Raverta,  S 
BuHlf,  Ch.    SandlMfa  ChawM?  R^orta. 
fla— <.    Iaaa4eia'a  RapArU.  E.  B. 
Buum).  v.  and  T.    SaaDilan  ob  Uaa  aad  Ti 
*■'.    awUla^  Baporta,  C.  P. 
,    B^ar^  RaiHTta.  K.  a.  _ 


*  tha  t*w  alCmrtiHi 

.     .    .ikoaMwHaaa»aotDwu._ 

Bads.  St.  and  Cona.  L.    BadfWlok  on  atatiiM7  and 
CoBitliMt— alUw. 


.   atmgatfa.RatpiMa,i;baw>«tT. 
.  and  S.    Blraow  and  Stavaira  B 

[ln!^klnB«rYBanwta,K.  B. 
n.aadU.    aaakaitdeiai"  "- 
n.  Con.    BBlth  oi   "     ' 


Sm.  Kfero.  I^W.    Snritk-aMMaaiUUa  b 
Smith,    Smllli'a  Reporta.  K.K 


t.  Caa.    SnlUt'aLcMl- 


Soeed's  BepcKts,  Taai 
'      l'altan>m.5.J. 
■    ■.&i>r«daaZ< 


Canaila. 

Blew,  and  P.    SCavut  aid  Poftefa  BaM 
diuek.    Stoekton'a  Bcporta.  H.  i. 
Btorj.    fltniT'iRopiiila  lir  ruradt.  TT  fl 
Storjr  &g.    SCbt;  os  iMoej. 
SlorrBall.    Morr  an  JkUnaab. 
SMvyCHiLI.    S(oi7'a<;anaicton.aaT«. 
Blorr  Conal.    Story  on  Ike  CiinaUtntlaa. 
atarj  E/t.  JaiU.    litoaT-a  Kq/aia  JaHar 
Htnry  E4.  PI.    Story liXqalty  naaiUna. 
SUajPLli.    °'"-j'-  °— -'11T-T  TT-'IM 
Sir.  or  Stra.    Strann's  Keports,  S.  B. 
Strab.    BtroUiart'a  BeMTU.  S.  C. 
Strob.  Ed.    Strnttharfa  Equllj  BepotH  &  C 
Bttr.    Mrla'*  Reportt.  ETn. 
Snir.T.andP.    Siigrten  on  TanAira  — •  ■ — ■■ 
"—  ■*     Siirtan    -  " 


Swa.  Ad.    Snbay'a  Ailmfratly  ReportL 

Swa.    and    Tr.    Hvabev-   r-"   '"-^- - 

PtDbalaaad  HTorca. 
Swan.    Swan*)  Reporta,  Tmib. 
(twana.    Swanafata^aBaparU.  Gl 
SmUk.    SBlnbitiiHt  an  WSIa, 
T.  &  Honr.    T.  B.  UonToel  BepoHa.  Ky. 
T,  and  IL    lenwla  and  UaVa  Crialnal  Ansa. 


Tapp.  O.  Tappanilbpaita,  L. 
Tann.  TanntoD'a  topnrtt.  CP, 
Tayl,  Had.  JtiHa.    TivrWa  Uedical  Ji 
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SECTIpJf  1. 

ON  a;aE  siudy  of  thei  i^A,\jr.* 


Ub.  Ylce-Ohancexlob  i^D  QsimjafBiir  or  xhb  UNtT£Baiix: 

Thb  general  expectation  of  so  numerotiB  and  respectable  an  audience,  th« 
novelty,  and.  j'I'may  add)  the  importance  of- the  duty  required  ffbm  this  chair, 
must  unaToioably  be  prodnctive  of  great  diffidence  and  a^rebensiona  in  bim 
vho  faae  £he  hononr  to  be  placed  in  it.  He  must  be  senfflble  hoV  much  will 
depend  upon  his  conduct  in  the  in&ncy  of.  a  study,  which  is  now  first  adopted 
by  poblic  academical  anthoritVi  which  has  generally  been  reputed  (howeTei^ 
anjnstlf)  of  a  dry  and  uhfruitml,  nature,  and  of  whica  the  theoretical,  elemen- 
taiy  parts  have  hitherto  received  a  very  moderate  share  of  cultivation.  Ha 
cannot  but  reflect^  that,  if  either 'big  plan  of  instruction  be  crude  ahd  injudicious, 
or  the  execution  of  it  lame  and  superficial,  it  will  cast  a  damp  upon  the  further 
progreas  of  this  most  usefnl'  and  most  rational  branch  of  kaming,  and  may 
defeat  for  a  time  the  •pnblic-Bpirited'  design  of  our  wise  and'munifleent  r.ji 
beneGuitor.  And  this  be  must  more  especially  dread,  whet)  he  faels  by  I-  ■' 
expierience  how  unequal  his  abilities  are  (unassisted  by  precedi»^.£xamplee]  to 
complete,  in  th^  manner  tie  could  wish,  so  extensive  ana  arduous  aBwk;  once 
he  freely  confesses  that  bis  former  more  private  attempts  have  bllen  very  short 
of  hifl  own  id^fi  of  perfection.  Aiid  yet  t^e  candour  he  has  already  expcnenced, 
and  this  last  tianscendent  mark  of  regard,  his  present  nomination  by  the  fred 
and  unanimous  saf&afs  of  a  great  and  learned  universii^  (an  honour  to  be  eVer 
remembered  with  the  deepest  and  most  a&ectionatd  gratitude),  these  testimonies 
of  yonr  pijblic'jndgmMit  must  entirely  supersede  his  own,  and  forbid  him  to 
believe  oimself  ix)tally  insufficient  for  the  labour  at  least  of  this  employment 
One  thing  he  wUl  venture  to  hope  for — and  it  certainly  shall  be  his  constant 
aim — by  SlUgence  and  attention,  to  atone  for  his  other  defects :  esteeming  that 
theliest  return  which  he  can  possibly  make  for  your  bvouiable  opinion  of  his 
cwacity  will  be  his  unwearied  endeavours  in  some  little  degree  to  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cultivated,  methodized  and 
explainei^in  a  coarse  of  academical  lecturea,  is  that  of  the  laws  and  constitution 
of  oiir  own  country — a' species  of  knowledge  in  which  the  gentlemen  of  Ene- 
luid  have  been  more  remarkably  deficient  thari  those  of  all  £nrope  besides.  Li 
moBt  of  the  nations  ou  the  continent,  where  the  civil  or  imperial  law,  under 
dtfierent  modSficatione,  is  closely  interwoven  with  the  municipal  laws  of  thp 
land,  oo  gentkmsln,  or  at  least  no  scholax,  thinks  his  education  la  completed  till 
he  has  attended  a  course  or  two  of  lectures,  both  upon  the  Institutes  of  Justinian 

[  or  Om  Vlneriin  Iratnna,  «Ui  ot  Octobar,  17M.    The  utbor  had  bam 
10  SMb  of  October  iini*loiulf: 
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and  the  local  coostitifktrfns' of  fais  native  soil,  under  the  very  eminent  profbators 
that  abound  in-tflelc  teveral  uaiversitiea.  And  in  the  northern  ports  of  onr  , 
own  island,  A'^ete  abo  the  municipal  laws  are  frequently  oonnectod  irith  the 
civil,  it  i^^di^buit  to  meet  with  a  person  of  liberal  edacation,  irho  is  destitute 
of  a  qpn^J^bHil  knowledge  in  that  Bcience  which  is  to  be  the  guardian  of  th^ 
naturaV/i^Bts  and  the  nue  of  his  ciTil  conduct. 

I^Vn\  .'■Nor  have  the  imperial  laws  been  totallj  neglected  eren  in  the  English 

,*'J-,  *,^  nation.    A  general  act^oaintance  with  their  decisions  hasever  been  deserv* 

•.^'^Ij  considered  as  no  small  accomplishment  of  a  gentleman ;  and  a  foefaion  baa 

.'  ''prevailed,  especially  of  late,  to  transport  the  growing  hopes  of  this  island  to 

foreign  universities,  in  Switzerland,  Germany  and  Holland ;  whichj  thoigh  infi-  , 

nitely  inferior  to  onr  own  in  evory  other  consideration,  hare  been  looked  upon 

as  better  nnrseries  of  the  civil,  or  (which  is  nearly  the  same)  of  their  own  muni- 

cipal  law.    In  the  mean  time,  it  has  been  the  peculiar  lot  of  our  admirable 

system  of  laws  to  be  neglected,  and  even  nnknown,  by  all  but  one  practieal 

profession ;  though  built  upon  the  soundest  foundations,  and  approved  by  the 

experience  of  ages. 

For  be  it  fW>m  me  to  derogate  from  the  study  of  the  riyil  law,  considered 
(^apart  from  any  abiding  authoritv)  as  a  collection  of  written  reason.  No  man 
is  more  thoroughly  persuaded  of  tne  general  excellence  of  ite  rules  and  the  usual 
equity  of  its  decisions,  nor  is  better  convinced  of  ite  use  as  well  as  ornament  to 
the  scholar,  the  divine,  t^e  statesman,  and  eren  the  common  lawyer.  But  we 
must  not  carry  onr  veneration  so  far  as  to  sacrifice  onr  Alfred  and  Edward  to 
the  names  of  Theodosius  and  Jnstinian ;  we  must  not  pre&r  the  edict  of  the 
preetor,  or  the  rescript  of  the  Boman  emperor,  to  onr  own  immemorial  castoms, 
or  the  sanctions  of  an  English  parliament ;  nnless  we  can  also  prefer  the  des- 
potic monarchy  of  Home  and  Byiantinm,  for  whoao  meridians  tine  former  were 
calculated,  to  th&  ftee  constitution  of  Britain,  which  ttie  latter  are  odiqited  to 
perpetuate. 

Without  detracting,  therefore,  &om  the  real  merits  which   abound  in  the 
imperial  law,  I  hope  I  may  have  leave  to  assert,  that  if  an  Englishman  must  be 
ignortuit  of  either  the  one  or  the  other,  be  had  better  be  a  stranger  to  the 
Soman  than  the  English  institutiona  /For  I  think  it  an  nndgaiable  position,  I 
r  ,g  1   that  a  competent  knowledge  of  the_laws  of  thaCaociely  *in   which  / 
J    L      -I   we  live,  is  thepropef"5ISx»mpli6hment  of  evejy  gentleman  imd  scholar;  I 
1    a  highly  useful,  I  had  almost  said  essential,  part  of  liberal  and  polite  education.  ^ 
'    Ana  in  this  I  am  warranted  by  the  example  of  ancient  Rome;  where,  as  Cicero 
informs  us,  (a)  the  very  boys  were  obliged  to  leam  the  twelve  tables  by  heart,  as 
a  carmen  nects»arium  or  indispeuBable  lesson,  to  imprint  on  their  tender  minds 
an  early  knowledge  of  the  laws  and  constitution  of  their  country. 

But,  as  the  long  and  universal  n^lect  of  this  study  with  us  in  England 
seems  in  some  degree  to  call  in  question  the  truth  of  this  evident  position,  it 
shall  therefore  be  tjie  business  of  this  introductory  discourse,  in  the  first  place 
to  demonstmte  the  utility  of  some  general  aoqnaintence  with  the  municipal  law 
of  the  land,  by  pointing  out  its  particular  uses  in  all  considerable  situations  of 
life.  Some  conjectures  will  then  be  offered  with  regard  to  the  causes  of  neglect* 
mg  this  useful  study,  to  which  will  be  subjoined  a  kw  reflections  on  the  peculiar 
propriety  of  reviving  it  in  our  own  universities. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  with  the  laws  of 
the  land,  let  ua  only  reflect  a  moment  on  the  singular  &ame  and  polity  of  that 
land  which  is  governed  by  this  system  of  laws;  a  land,  perhfqw  the  only  one  ir 
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conformily  of  all  ordera  and  d^reee  to  those  equitable  rules  of  action  bj  which       [ 
the  meanest  indiyidnal  is  protected  firom  tlie  iusiilta  and  oppression  of  the    '  < 
greatest.  >  As,  therefore,  every  subject  is  interested  in  the  preservation  of  the 
utwB,  it  is  iacnrobent  upon  every  man  to  be  acquainted  with  those  at  least  with 
which  he  is  immediately  conoerued;  lest  he  incur  the  censure,  as  well  as 
inconvenience,  of  living  in  society  without  knowing  the  obligations  which 
it  lays  him  under.    And  thus  much  may  suffice  for  'persons  of  infe-   r  «i^  -■ 
rior  condition,  who  have  neither  time  nor  capacity  to  eulai^e  their  views   I-      -I 
beyond  that  contracted  sphere  in  which  they  are  appointed  to  move.    But 
those,  on  whom  nature  and  fortune  have  bestowed  more  abilities  and  greater 
ledsure,  cannot  be  ao  easily  excused.    These  advantages  are  given  them,  not  for 
the  benefit  of  themselves  only,  but  also  of  the  public:  and  vet  they  cannot,  in 
any  scene  of  life,  discharge  properly  their  duty  either  to  tne  public  or  them- 
selves, without  some  degree  of  knowledge  in  the  iaws.    To  evince  this  the  more      i 
clearly,  it  may  not  be  amiss  to  descend  to  a  few  particulu^  y-^ 

Let  OB  therefore  begin  with  our  gentlemen  of  independent  estates  and  fortune, 
&e  most  useful  as  well  as  considerable  body  of  men  in  the  nation ;  whom  even 
to  suppose  ignorant  in  this  branch  of  learning  is  treated  by  Mr.  Locke  {d)  as  a 
strange  absurdity.  It  is  tJieii  landed  property,  with  its  long  and  voluminous 
train  of  descents  and  conveyances,  settlements,  entails,  and  incumbrances,  that 
forms  the  most  intricate  and  most  extensive  object  of  legal  knowlege.  The 
thorough  comprehension  of  these,  in  all  their  minute  distinctions,  is  perhaps 
too  laborious  a  task  for  any  but  a  lawyer  by  profession ;  yet  still  the  under- 
standing of  a  few  leading  principles,  relating  to  estates  and  conveyancing,  may 
form  some  check  and  guard  upon  a  gentleman's  inferior  agents,  and  preserve 
him  at  least  from  very  gross  and  notonous  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  necessary  in  the  wording 
of  last  wills  and  testaments,  and  more  with  regard  to  their  att«station.  An 
iffnoraoce  in  these  must  always  be  of  dangerous  consequence  to  such  as,  by 
dhoice  or  necessity,  compile  their  own  test^ente  without  any  technical  assist- 
ance. Those  who  have  attended  the  courts  of  justice  are  the  best  witnesses  of 
the  confusion  and  distresses  that  are  hereby  occasioned  in  families,  and  of 
the  difficulties  that  arise  in  discerning  the  true  meaning  of  the  tet^tor,  or, 
sometimes,  in  discovering  any  meaning  at  all ;  so  that  in  the  end,  his  estate 
*may  often  be  vested  quite  contrary  to  these  his  enigmatical  intentions,  r«a-i 
because,  perhaps,  he  has  omitted  one  or  two  formal  woixls,  which  are  necee-  ^  ^ 
sary  to  ascertain  the  sense  with  indisputable  legal  precision,  or  has  executed  his 
will  in  the  presence  of  fewer  witnesses  than  the  law  requires. 

But,  to  proceed  from  private  concerns  to  those  of  a  more  public  consideration. 
All  gentlemen  of  fortune  are,  in  consequence  of  their  property,  liable  to  be 
called  upon  to  establish  the  rights,  to  estimate  the  injuries,  to  weieh  the  accu- 
sations, and  sometimes  to  dispose  of  the  lives,  of  their  fellow-subiecia,  by  serving 
upon  juries.  In  this  situation  they  have  frequently  a  right  to  decide,  and  that 
upon  their  oaths,  questions  of  nice  impoi-tence,  in  the  solution  of  which  some 
legal  kill  is  requisite ;  espccitdly  where  the  Jaw  and  the  fact,  as  it  often  happens, 
are  intimately  blended  together.  And  the  general  incapacity,  even  of  our  best 
jnries,  te  do  this  with  any  tolerable  propriety,  has  greatly  debased  their  author- 
ity; and  has  unavoidably  thrown  more  power  into  the  bands  of  the  judges,  t^i 
direct,  control,  and  even  reverse  their  verdicts,  than  perhaps  the  constitution 
intended. 

But  it  is  not  as  a  juror,  only,  that  the  English  gentleman  is  culled  upon  to 
determine  questions  of  right,  and  distribute  justice  to  his  fellow-subjects:  it  is 
principally  wit^  this  order  of  men  that  the  commission  of  the  peace  is  tilled. 
And  here  a  very  ample  field  is  opened  for  a  gentleman  to  eiert  his  talents,  by 
mwitBining  good  order  in  his  neighborhood ;  by  punishing  tjie  dissolute  ana 
idle;  by  protoeting  the  peaceable  and  industrious^  and,  amive  all,  by  healing 
petty  differences,  and  preventing  vexations  prosecutions.  But,  in  order  to  att«ia 
{d}  BaocMiDii.  soe.  va. 
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tb^se  deairfA>l«  ends,  it  is  titcosuTy  that  tb«  ma^itrste  E^onld  understand  bis 
bueineBB,  and  iMVe  not  only  the  vill,  bnt  the  power  also  (under  i^cb  rnnet 
be  indnded  the  knowledge),  of  administering  legal  and  effectual  jnMice.  Else,, 
when  he  haa  mistaken  his  aHtbority,  through  piassionj  thnra^fa  igDorutce,  or  ab- 
■■^g-.  anrdttji  he  will  be  tb*  object  of  *conteonit  frwn  hu  inferiony  and  of. 
I-      -I   ccnsare  firontthose  to  whom  he  isaeconntable  for  his'OotidiictL  J^ 

Yet  Ihrtlier:  most  gentlemen  of  considerable  property,  at  some  period  or 
other  in  their  livee,  are  arobitionsof  rerpresenting  their  comttry  in  parliament; 
and  tbose,  i^o  are  attibitioas  of  receiving  bo  high  a  tra*t,  Toald  also  do  well' 
to  remember  its  Datnro  and  importance.    The^  an  not  thnft- honorably  (Ugdii- 

Sished  fn>m  the  rest  oftiieir  ibllow-sabjectB,  meroly  that  ihcr  mayprinl^s 
3ir  persons,  their  estates,  or  their  domestios;.  thtttthey  may  list'nndOT' party! 
banners;  may  grant  or"  withhold  EUpplies;  m«y  vote  with  or  Tot*  against  a 
popnlar  or  nnpopular  administtotion ;  nnt  upon  conaidetstions  &r  more  inter- 
eating  and  important  They  are  the  guardians  of  the  English  oonititution; 
the  makers,  repealers,  and  int<>rpretera  of  Uie  English  law;  lulegsted  tb  watch, 
to  check,  and  to  avert  et'ery  dangcrons  innovetion,  to  propose,  to  adopt,  and  to 
cberiBh  any  solid  and  well-wrfghed  improvement ;  bound  by  OT-eiy  tie  of  nature, 
of  honor,  alid  of  religion,  to  transmit  that  conBtitntion  and  those  laws  to 
their  posterity,  amended  if  possible,  at  least  without  anr  derogation.  I  And  )^w 
nnbecomigg  mjiat  it  appear  in  a  member  of  the  l^slatgre  to  \\)t©  for  a  ^^ew 
law,  wHTw  utrerly  ignofimt  of  the  old!  what  kind  oTmterpretaHon  can  hToe 
cHbleJTo  give,  ^J^is  trstrangBr  t<rthe  text  npon  which  he  aomnicnta !  } 

Indeed,  it  is  p^r^otly  amazing  tiiat'fhere  shoulil  be  no'oTher  sute  of  life,  no- 
other  occupation,  art,  or  science,  in  which  some  method  of  instmotion  is  not 
looked  upon  as  reqnisite,  cKCept  only  the  scienco  of  logiBlation,  the  noblest  and 
most  di&oTilt  of  any.  Apprenticeships  are  held  neoeBsar)'  to  almost  evei^  art, 
commercial  or  mechanical :  a  long  course  of  reading  and  study  mnst  form  the 
divine,  the  physician,  and  the  practical  professor  of  the  laws:  but  every  man  of 
superior  fortune  thinks  himself  bom  a  legislator.  Yet  Tnlly  was  of  a  differ^ 
r^lOl  *"**  opinion.  "  It  is  "neocssarj,"  says  he,  (a)  "  for  a  senator  to  be  thop- 
I-  -I  ouj^ly  acquainted  with  the  constitution;  and  this,"  he  doclu«B,'"is  a 
knowledge  of  the  most  estensive  nature;  a-  matf«r  of  science,  of  diligence,  of 
Inflection ;  wthout  which  no  senator  can  poasibly  be  fit  for  his  office." 
/  The  michiefB  that  have  arisen  to  the  public  fkim  incouBiderste  alterations  in- 
(  our  laws,  ate  too  obvionrto  be  called  in  question;  and  how  far  they  have  been 
owin^'  to  the  defective  education  oE  onr  senators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  &iied  like  other  vcnerablat 
edifices  of  antiquity,  which  rash  and  inexperienced  workmen  hav*  venitured  to 
new-di-esa  and  renne,  with  all  the  rage  of  modem  improvement;.  Eenco,. 
frequently  its  eymmetiT  has  been  destroyed',  its  proportions  distorted,  and  its 
majsatic  eimplicity  exchanged  for  specions  embellishments  and  fantastic  novel- 
ties. For,' to  say  the  truth,  almost  all  the  perplexed  questions,  almost  all  the 
niceties,  intricacies  and  delays  (which  have  sometimeB  diBgraeed  the  EngUsh 
as  well  as  other  courts  of  justice),  owe  their  original  not  to  the  eosimon  law 
itBelf,  but  to  innovations  that  have  been  madC'  in  it  by  acts  of  porliamentr 
"overladen  {as  Si»  Edwaiil  Coke  expresses  it)  (/)  with  provisoes  and  additions^ 
and  many  times  on  a  sudden  penned  or  corrected  by  men  of  awie  or  very  littl* 
judgrmeut  in  law."  This  great  and  well  experienced  jndge  deehiAB,  that  in  all 
his  time  he  never  knew  two  ouestionB  made  upon  rights  merely  depending  npou: 
the  common  low ;  and  warmly  laments  the  confusion  introduced  by  ill-judging 
and  nnleamed  legislators.  "But  if,"  he  sabjoins  "acta  of  parljMunent  wera 
after  tlie  old  fashion  penned,  by  snch  only  as  perfbetly  knew  what  the  cominen 
law  was  before  the  making  of  any  act  of  parliament  eonceraing  that  matter,  ag 
ttlso  bow  Hff  for^  former  statutes  had  provided  remedy  for  former  misehiefb 
fOid  defects,  ^covered  by  experionoe ;  theB  should  very  few  qMStjoas  in  law 

.  rmpvUtcnit!  Ugiu  frrfr  jirtif  i    fmiii  Inr  ii»«nitMrt«. 
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•  heticU  to  ioaIcc  .fttoaemwt  >HAd-.pe0«^  ^y  eosBtmctiqn  of  lav,  between  ^  -' 
inseneible  moA  dtMgreeJng  wocas,  sent^noes,  and  j^rovieoes,  aa  they  now  do." 
And  if.  tluaiaooaveni&iice  wa^ao  heavily  felt  in  tjis  reign  of  Queen  Elizabeth, 
jooi  may  juttge  bow  the  et^l  ia  increased- In  Inter  timee,  when  the  statute  book 
IS  swelled  to  ten  times  a  larger  bulk>  unless,  it  sWuld  be  fo^ind  that  the  pcaners 

'  6f  wir  modem  abrtutes  have  pc^portionabiy  better  infbnncd  thenuelvea  in  the 

.kBowled^«f  tbe  ooDunwi  law. 

What  18  said  of  our.  gentlemen  in  genvoJ,  and  tb&  propriety  of  their. applica- 
tion to  the  stndy  of  ti^a  laws  of  titetr  .ootiatry,  will  hold  ^uall^  strong  or  still 
Btronger  with  cef^ard  to  the.  nobility  «f  this  realm,  except  only  m  the  article  of 
BCrrisgiupoa  JHriQB.  B«t,  ^at£sd  of  this,  thej  have  several  peculiar  province 
of  far  greater  conseqaence  and  concern ;  being  not  only  by  birth  JiereditaFy 

(Coaose&ra  ■of  the  crown.aDd  ju^es  iitpon  thair  hnnonr  of  the  lives  of  their 

'brother  peers,  bat. also  arbiters  of  the  property  of  all  their  fellow-snl^ects,  and 

that  in  the  last  resort.  :  In  this,  their  ittdicjal  icapacity,  they  are  bound  to  .decide 

the  nicest  and  most  critical  points  of  the  law;  to  examino  and  correct  such  errors 

as  have  escaped  the  most  experienced  aages  of  the  profession,  the  lord-keeper,  and 

the  judges  of  thecoarts  «f  Weetminster.    Their  sentence  is  final,  decisive,  irrev- 

ocaUe;  no  appeal,  no  correction,  not  even  a  review  can  be  had;  and  to  their 

determination,  whatever  it  be,  the  inferior  courts  of  justice  must  conform; 

otherwise  the  rule  of  property  wquld  no  longer.be  uaiform  and  steady. 

/      Sh<ra)da  judge  in  the  most  sobordipate .  juriBdictipo  bo  deficient  in  the 

/  knowfeftge  of  are.  Law,  it  wottl3  reftecTjE^P'te  p-imt^^pt  'tP"'"   himHp.]f.  and 

f  disgrace  upon  those  who  employ  him.^  And  yet  the  oousequence  of  his  igno- 

ranee  le  comparativdy  very  tjrifling  and  email ;  nis  judgment  may  be  ezunined, 

.and  his  errors  recti^ed  by  other  courts.  .But  how  much  more  serious  and 
aSecting  is  the  case  of  a  auperier  |ud^  *i£.  withoutany  skillja^e  laws,  r«i2-i 
he  will  boldly  vantore  to  deoiiie  a  yiStinn  npnn  whiSh  the"  welfare  and  ^  -' 
subsistence  of  whole&m  ilieg.m^:  depend ;  where  the  cb&nce  of  his  judging  right 
or  wrong,  is  barely  equal  fandwherej  if  .he  chances  to  judge  wrong,  he  doeaan 

.  injury  of  the  moet- alarming  nature,  an  injury  without  possibility  of  redress. 
Yet,  vast  as  this  trust  is,  it  can  nowhere  "be  eo  properly  reposed,  as  in  the 
noble  hands  where  our  excellent  constitution  baa  placed  it ;  and  therefore  placed 
it,  because,  :from  the  independence  of  their  fortune  and  the  dignity  of  theii 
station,  they  are  presumed  to  employ  that  leisure,  which  is  the  consequence  of 

.  both,  in  attaining  a  more  extensive  knowledge  of  the  laws  than  persons  of 
inferior  rank^  and  because  the  fonndersof  our  polity  relied  upon  that  dehcacy 
of  sentiment  so  peculiar  to  noble  birth;  which,  as  on  the  one  hand  :it  will 
prevent  either  interest  or  aSeotion  from  inter6E)ring.  in  ifueetions  of  right,  so,  on 
the  other,  it  will  bind  a  peer  in,honprr  an  obligation  which  .the  Jaw  esteems  equal 
to  another's  oath,  to  be  master  of  those  points  upon  which  it  is  his  birthright  to 
decide.]?) 

The  B<Hiian  pandects  will  furnish  us  with  a  piece  of  hieto^  not  inapplicable 
to  our  present  purpose.  Servius  Sulpiciqs,.  a  gentleman  of  the  patrician  onler, 
and  a  cdebrated  orator,  had  occasion  to  take  the  opinion  of  Quintus  .Mutius 
ScKvola,  tjie  then  oracle  of  the  Soman  law;  but,. for  want  of  some  knowledge 
in  that  science,  could  not  bo  much  as  understand  even  the  technical  terms 
which  his  friend  was  obliged  to  make  use  of  Upon  which,  Mntins  Scievola 
could  not  forbear  to  upbraid  him  with  this  memorable  reproof:  (cj  "  that  it  was  j 
a  shame  for  a. patrician,  a  nobleman)  aad  an  orator  of  oansea  to  ne  ignorant  of  j 
ftJV.l.%l.%U.    Suni*  ftpa^liilOfitwiUU,  d  ammataHatifjM  in  guo  tm^irtlur  ignorare, 

(2)  [Ai  B  peer  of  pej^iameot,  wh«n  Uiat  body  is  atCing  jadiciillj,  a  nobleman'a  pledge  of 
hotiuDr  la  coDaideied  eqoal  [«  Hiothv'g  oath.  Tbe  «rdinu7  oonrta  of  ooninton  law  know  oo 
'diBtinctkinof  HiukiBd;  then),  whenrvar  an  WioaijmbJaotmnBtawaulo  speak  the  tentii,  a  peer 
.  mosl  oquallf  be  swoni.  In  onoita  cf  eaoitj,  Mers,  peeiewie^  and  lordu  of  pudiejuaut  answer  on 
Iheirbomnuoiilf ;  thongh  peianns  of  iaHiioi  oegtee  an  nqnired,  in  like  otua,  to  answer  on  oath. 
1  Jaoob  and  WeJker'a  Bepfffts,  624.] 
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\  that  law  in  which  he  w«a  ao  pecnliaiiv  ooaee/raeA."  iTiat  immaoh  mad6  s> 
deep  an  impreasion  on  Sulpiclug,  that  he  immediatelT  applied  hiniBelf  to  the 
r*13l  ^^^y  '^^  ^^  ^^^'  therein  he  arrived  to  that  ^ronciency,  that  he  left 
*■  ^  behind  him  about  an  hundred  and  fonr-scoTBTolnmea  of  hi*  own  compiling 
npon  the  anbject,  and  became  in  the  opinion  of  Cicero,  (h)  a  much  more 
complete  lawyer  than  even  MntiitB  Scsrola  hinuel£ 

I  would  not  be  thought  to  recommend  to  our  English  nobility  and  gentry  to 
become  aa  great  lawvers  as  Sulpicios,  though  he,  together  with  this  dutractw, 
Buatained  iDcewise  tJiat  of  an  escelleat  orator,  a  firm  patriot,  and  a  wise,  inde- 
fatigable §enator;  hut  the  inference  which  arises  fh>m  the  atory  it  tiiie:  that 
ignorance  of  the  laws  of  the  land  hath  ever  been  esteemed  diehonourable  in  those 
who  are  intrusted  by  their  country  to  muntain,  to  administer,  and  to  unend 
them.  (3) 

But,  Burely,  there  is  little  occasion  to  enforce  this  argument  any  farther  to 
persons  of  rank  and  distinctiou,  if  we,  of  this  place  maj  be  allowed  to  form  a 
general  judgment  from  those  who  are  under  onr  inspection :  happy  that  while 
we  lay  down  the  rule,  we  can  also  produce  the  example.  You  will  ther^ore 
permit  your  professor  to  indulge  both  a  public  and  private  satisfaction,  by  bearing 
this  open  testimony,  that,  in  tne  infancy  of  these  studies  among  ns,  they  were 
favoured  with  the  most  diligent  attendance,  and  pnrsned  with  the  most  unwearied 
application,  by  those  of  the  noblest  birth  and  most  ample  patrimony,  some  of 
whom  are  still  the  ornaments  of  this  seat  of  learning,  and  others,  at  a  greater 
distance,  continue  doing  honor  to  it«  institutions  by  comjnuing  onr  polity  and 
laws  wi^  those  of  other  kingdoms  abroad,  or  exertmg  th^r  senatorial  abilities 
in  the  councils  of  the  nation  at  home. 

Nor  will  some  degree  of  le^l  knowledge  be  found  in  the  least  superSoona  to 
persons  of  inferior  rank,  especially  those  of  the  learned  professions.  The  clergy, 
in  particular,  besides  the  common  obligations  they  are  under  in  proportion  to 
r*141  ^^^^  rank  and  fortune,  have  also  abundant  reason,  considerea  *merely 
^  ■'as  clergymen,  to  be  acquainted  with  many  branches  of  the  law,  which 
are  almost  peculiar  and  appropriated  to  themselyei  alone.  Such  are  the  laws 
relating  to  advowsons,  institationa,  and  inductions;  to  simony,  and  simoniacal 
contracts;  to  uniformity,  residence,  and  pluralities;  to  tithes  and  other  ecclesi- 
astical dues;  to  marriages,  (more  especially  of  late,)  and  to  a  variety  of  other 
snhjects,  which  are  consigned  to  the  care  of  their  order  by  the  provisions  of 
particular  atotntes.  To  understand  these  aright,  to  discern  what  is  warranted 
or  enjoined,  and  what  is  forbidden  by  law,  demands  a  sort  of  legal  apprehension, 
which  is  no  otherwlBe  to  be  acquired  than  by  use  and  a  &miliar  at^quointanoe 
with  l^al  writers. 

For  tae  gentlemen  of  the  Acuity  of  physic,  I  must  frankly  own  that  I  see  no 
special  reason  why  they,  in  particular,  should  i^ly  themselves  to  the  study  of 


(3)  "  One  of  the  oonstltDUoTia  of  onr  own  King  Alflred  exftreulv  required  that  his  nobility 
iihoiiid  bs  Imrtrnoted  in  the  Inra.  Withoat  this  knowledge,  indeed,  a  man  irfll  advance  bnt  . 
vajn  and  bivoloiu  pretenoei  to  exeroiM  the  ftuiclionH  of  a  Btatenoaa  or  a  lestslatoT.  I^i^  I 
tmB_Jte  aaj  be_eager  enoijgh  to  mmlillti  nHth  mnh  yatt«n<;  he  may  indeed  be  "giren  to  ' 
oKan^;"  hf"mayTBoome,  periiBpe,  a'ilioirv  declidmer,  ftucnt  in  the  use  of  common-plaoes — 
that  IB,  If  either  honae  of  paruaroeiit  will  tolerate  his  puerile  Inanities ;  be  may  possibly 
Etcqniie  credit  on  ocoaslons  of^minor,  of  mere  temponry  or  local  interest  and  impottiince ;  but 
on  the  stirrinKr  grand  national,  cohstitutiohal  qnettitms,  which  are  often  so  unddenly 
started,  he  will  be,  he  needs  must  be,  an  ingloiions  mute;  his  "vote  and  in&aence"  may  lis 
solicited  by  tlte  contending  parties,  bnt  nothing  farther  will  be  expected  or,  indeed,  permitted. 
Bnoh  Information  as  is  reqntred  on  tkne  oooasions,  however  great  may  be  his  leal  or  talents, 
or  intense  his  desire  of  diKtlnction,  b€  neither  has  nor  can  seL  No  eram  will  suffice ; 
nothing  btit  the  cnreftil,  leisurelj  acquisition  of  early  yean,  as^dnonsly  kept  np — at  once 
geDersdng  and  Justifying  confidence  and  self-reliance — will  enable  a  man  to  acquit  himself 
on  mch  occasions  even  ciedltablr-  And  hew  cttea  in  theae  pregnant  times  do  snob  occa- 
sions arise ;  what  melancholy  exnibitions  an  sometimes  the  oonseqaence  1"  Warren'i  Lam 
BtudUs,  85. 
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tke  Uv  nnleH  In  oommon  with  other  genOaaen,  and  to  complete  tlie  chinoter 
of  g«aeral  <uid  extensive  knowledge;  a  character  which  their  profession,  beyond 
ot^ei^  ha«  remarkably  deeerred.  They  will  give  me  leave  however  to  suggest, 
and  that  not  ludicrously,  that  it  might  frequently  be  of  use  to  fiunilies,  upon 
eadden  emeigenciee,  if  the  physician  were  acquainted  with  the  doctrine  of  last  wills 
and  testaments,  at  least  so  fiu-  as  relates  to  the  formal  part  of  their  execution. 

But  thoae  gentlemen  who  intend  to  profess  the  civil  and  ecclesiastical  laws,  in 
tike  ^ritoal  and  maritime  courts  of  this  kingdom,  are,  of  all  men  (nest  to 
common  lawyers),  the  most  indispensably  obliged  to  apply  themselves  seriously 
to  the  study  of  our  manicipal  laws.  For  the  ciril  and  canon  laws,  considered 
.  with  respect  to  any  intrinsic  obligation,  have -no  force  or  authority  in  this  king* 
dom ;  they  are  no  more  binding  in  England  than  onr  laws  are  binding  at  Bome. 
Bnt^  as  £u-  aa  these  foreign  laws,  on  account  of  some  peculiar  propriety,  have  in 
•ome  particnlar  cases,  and  in  some  partionlar  courts,  been  introduced  and 
allowed  by  our  laws,  so  far  they  oblige,  and  no  fisTther ;  their  authority  being 
wholly  founded  u^n  that  permission  and  adoption.  In  which  we  are  not  sin* 
gnlu"  in  our  *Dottons;  for  even  in  Holland,  where  the  imperial  law  is  r«iK-i 
much  cultivated,  and  Hb  decisions  pretty  generally  followed,  we  are  *■  ^ 
informed  by  Van  Leauwen,  (t)  that  "  it  receives  its  force  from  custom  and  the 
consent  of  the  people,  either  tacitly  or  expressly  given ;  for  otherwise,"  be  adds, 
"we  should  no  more  be  bound  by  this  law  than  by  that  of  the  Almains,  the 
Franks,  the  Saxons,  the  Qoths,  the  Vandals,  and  other  of  the  ancient  nations." 
Wherefore,  in  all  points  in  which  the  different  systems  depart  from  each  other, 
the  law  of  the  land  takes  place  of  the  law  of  Bome,  whether  ancient  or  modem, 
imperial  or  pontiGcal  And,  in  those  of  onr  English  courts  wherein  a  reception 
has  been  allowed  to  the  civil  and  canon  lavs,  if  either  they  exceed  the  bounds 
of  that  reception,  by  extending  themselves  to  other  matters  than  are  permitted 
to  them,  or  if  such  courts  proceed  according  to  the  decisions  of  those  laws,  in 
cases  wherein  it  lb  controlled  bv  the  law  of  uie  land,  the  common  law  in  either 
instance  both  may,  and  frequently  does,  prohibit  and  annul  their  proceedings ;  (h) 
and  it  will  not  lie  a  sufficient  excuse  for  them  to  tell  the  kin^s  courts  at  West- 
minster that  their  practice  is  warranted  by  the  laws  of  Justinian  or  Grworr, 
or  is  conformable  to  the  decrees  of  the  Beta  or  imperial  chamber.  For  which 
reason  it  becomes  highly  necessary  for  every  civilian  and  canonist,  that  would 
act  with  safety  as  a  judge,  or  with  prudence  and  reputation  as  an  advocate,  to 
know  in  what  cases  and  how  far  the  English  laws  nave  given  suiction  to  the 
Boman;  in  what  points  the  latter  are  rejected;  and  where  the?  are  both  so 
intermixed  and  blended  together  as  to  form  certain  supplemental  parts  of  the 
common  law  of  England,  mstinguished  by  the  titles  of  the  king's  maritime,  the 
king's  military,  and  the  king's  eoclesiastical  law ;  the  propriety  of  which  inquiry 
the  university  of  Oxford  has  for  more  than  a  century  so  thoroughly  seen  that 
in  her  statutes  (I)  she  appoints  that  one  of  the  three  questions  to  be  annually 
discussed  at  the  act  by  the  inrist-inceptors  shall  relate  to  the  common  law; 
subjoining  this  reason,  "quia  juris  ctvilis  gtvdiowg  decet  hand  imperitttt  mm 
*juri»  municipaUs,  et  differenhaa  exteri  pairiique  juris  nolas  habere."  r*i  g-i 
And  the  statutes  (m)  of'^the  university  of  Cambridge  speak  expressly  to  I-  * 
tiie  same  effect. 

From  the  general  use  and  necessity  of  some  acquaintance  with  the  common 
law,  the  inferences  were  extremely  easy  with  regard  to  the  propriety  of  the 
present  institution,  in  a  place  to  which  gentlemen  of  all  ranks  and  degrees 
resort  as  the  fonntain  of  all  useful  knowledge.  But  how  it  has  come  to  pass 
that  a  design  of  this  sort  has  never  before  taken  place  in  the  university,  and  the 
reason  why  the  study  of  our  laws  has  in  general  fallen  into  disuse,  I  shall  pie- 
vionsly  proceed  to  inquire 

SDaKeaUo  eamiHtJiim  dvOU.    EMt.  1S98. 
JKaleHld.  cTl..  e.1.    a^Oen  In  FIttam.    S  S«n.  C«idniT<i  Ctw.  I  Aut.  IM. 
(f.  TH.  VII.  Stet.  1,  (  J, 

....  _   tar IqrMm mo* a ilocloralu iota eptramlaributAnaHit,  tU  noitiltlmptrUutaartim  (tgnm jiini lrti« 
t,nSltiriHla»tiatrifalrUg¥tfiiritin,tciU.    sul.  KOt.  ».  c.  11.    Cowsll.    InMtut.  in  pmimto. 


'16  BtDDY  (Jf  'TfiB  L-aV.  :  [Iniib. 

SirJohb  Foiiescne,  iD'Uis'pabegyrie'on  the'U'tfs  Of  Itogttfrid/ (Vblch  Wha 
Vritten'iQ  the  reSgti  of  Henry  the  Sixth,) pnts  (»)■■«  Teiy  oBviotis qn^Btiiin 'Id 
the  ftiouth  of  the-  yvtfne  priHc*,  *li6'm  he  ie  exhorting  to  b^j^v  lAmsfelf  to  thut 
branch  of  learning:  "wtjv  thetawg  of  Ihiglahd,  beiag  ao'good,  eo'Tmitftil,  ftttd 
80  commodiou6,'are*bot  tanghtin  the  ttnivefsStieS/as  the  civil  and  dAilonlttlra 
'are?"  In  answer  to  wl^ich  ne  ^ves  (o)  What  ^ms,  Vitb  due  deference  be  it 
spoken,  a  veiy  jejnhe'arid  ^nsatiBfaetOry  reas6'n ;  bting,  in  short,  that, '''as  the 
proceedingB'at  commota  lair  were  in  bis  time ' c4rfi^  Ota  ^ 'three "dlfifer^t 
tongnes,  tne  Stigltsh,  the  I^tln,  ahd  the  French,  that' sdencenmet  be'net«ate> 
rily  taught  in  those  three  sevefal  Iftngnagea ;  hut  that,  tn  the  nnltferatie^  ill 
Bcienccs  were  t&nght  ib  the  lAtin  tongne  only;"  and'the^fote,he'co%clnd68,  - 
"that  they  cAuld  nftt  he  conveniently  taught  or  stndled  In  oor ' nniverHitiea.'' 

,  But  without  attempting  to  eicainine  seriously  the  Validity  Of  this  ttosim,  (^e  . 
very  shadow  of  "which,  by"the  iHsdom  of  onr  late'oonstitntioiis,  isentirbly 
taken  away,)*Ve'perhflpa  ffiay'fiyid'out  a  better,' Or  kt  les&t'a  fticire  plausible, 
"account,  why  the  stndy  of  the  inunicipal  laws  Has  been  baWshed  from  th^se 
seats  of  science,  than  what' the"  learned  chancellor  tbonght  it  prudent  to  give  to 
'  his  royal  pOpil. 

'•ri71  "Tbiit'  ancient  collection  of  anwritten  maxitfi^'and  (nistdm^  whitfti  ig 
'  J  called  the  comftion  law,  "however  ciompotinded  or  from  whatever  fonntiritifl 
derived,  had  subsieted  immemorially  tn  this  kingdom ;  and,  though  sotnewh'ot 
altered  and  impaired  by  the  violence  of  the  times,  had  in  great  ineafetirB 
weathered  the  nide  shocK  Of  the  'Norman  congttest.  This  bad  endeared  it  to 
the  people  in"  general,  as  "well  becanse  Its  decisions  were  univerSBlly  lrfioWn,;a8 
because  it  was  found  to  be  excellently  adapted  to  the  genius'  of  the  Sngli^h 
nation..  In  the  knowledge  of  this  law  consists  great  part  of  the  learning  of 
those  dark  ages;  it  was  flien  teught,  says  'Mr.  Selden,  ^pJ  in  the  monasterifes, 
in  the  universitieg,' a,Tii  m.thefamuies  of  the  principal 'no  oility.  The  clergy;5n 
particular,  as  they  then  engrossed  almost'  every  other  btanch  Of  learning,  to 
(like  their  pr'edecessors  the  British  Druids)'  (9)  Ihe^  were  peculiarly  remarkable 
lor  their  proficiency  in.'  the  study  of  the  law.  Nutlus  d^ricu$  nisi  cautididtt, 
is  the  character  given  of  them  soon  after  the  conquest  hy'William  of  Malms- 
bury,  (r)  The  judges,  therefore  were  nSually  created  out  of  the  sacred  order;  {s) 
as  was  likewise  the  case  among  the  Normane;  {t)  and  all  the  inferior  offioea 
were  supplied  "by  the  lower  clergy,  which  has  bccaeioned  their  sncOessora  to  be 
denomitated  clerks  to  this  day. 

But  the  common  law  of  England,  heiiig  not"  comniitted  to  writing,  bnt  only 
handed  down  by  tradition,  use  and  expenence,  was  not  so  heartily  relished  by 
the  foreign  clergy,  who  caine  over  hither  in  shoals  during  the  reign  of  the  Coa- 
queror  aud  bis  two  sons,  aiid  were  utter  strangers  to'our  conatitntion  as  wellas 
our  langnage.  And  an  accident,  which  soon  after  happen'ed,'  had  nearly  com- 
pleted its  ruin.  A  copy  of  Justinian's  pandect^  being  newly  («)  discovered  ak 
r*181  ■^™''^'^'  {^)  *floon  hrought  the  civil  law  into  vogue  all  Over  the  west  bf 
'■      '  Europe,  wnere  before  it  was  quite  laid  aside,  («i)  and  in  a  nianner  forgOt- 

!  ten,  though  some  traces  of  its  authority  remained  in  Italy  [x)  and  the  eastern 

firovinces  of  the  empire,  (y)  This'  nOw  became  in  a  iwrticniar  manner  tha 
avourite  of  the  popish  clergy,  who  borrowed  the  method  add  many  of  the 
maxims  of  the  canon  law  from  this  origihftl.  The  studv  of  it  was  introduced 
into  several  uni verities  abroad,  porticulaily  that  of  Bologna,  where  exerdsea 

(ii)C.  tT.  («)&«.  y^htSkUm.l.l.  (g)  Cbmt  dt  WIe  0^  *.  11. 

(1^  Dt  Oat.  gag.  ki.  (fl  Dnsdola  Ori/.  JmrU.  e.  B. 

Ill  LaiuffaionltaaaperteiniatlatiteHtiQ^.—ilaim^laanaierttqtut,  magutt.  let  (Amolnt)  riti  igtttM 
oaUaJraalz,  rt  bm autruptittiuitt  yri it  d^Mta in  ladi rt«  lyUw ( la  nlAeJ,  letprloiri.  amvtntaulai,  ttUt 
gomrtmun  det  egUtt,  fc    Qrmid  Cmtttmrnla;  at.  II.  ■_..-- 

(■)  Ctn.  A.  D.  IIX).  {vj  LL.  WMtotk.  %l.t.  (x)  C^tMar.  SlMiot.  F«.  I.  IM. 
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Were  perfonned,  lectures  read,  and  degrees  conf6rrtjd  ill' this' fecfnlty,  as  in  ott(*r 
branclieg  of  Ecience ;  and  many  nations  on  the  continetit,  Joet  then  beMtniaj^ 
to  recover  from  the  conyalsidns  oonsequBnt  up6n '  the  ovel-tlirow  of  theTtoman 
empire,  and  settling  by  degreea  into  peaceable  forms  of  goTernmentj  Bdopt«d 
the  citil  law,  (being  the  beat  written  system'  then  extant,)  as  the  basis  of  tneir 
Eeveral  constitutions;  blending  and  mterweaving  it  ftmong  their  ovn  feodal 
customs,  in  some  places  with  a  more  extensive,  in  others  a  more  confined 
authority,  (z) 

Kor  tfas  it'long  before  the  prevaili^ig  mode  ^f  the  times  reached 'England. 
For  Theobald,  a  Nonhon  abbot,  beinc  etected  to  the  See  of  Canterbury,  (aj  and 
extremely  addicted  to  this'uew  sfudv  brought  over  with'hiin  in  bia  retinae 
many  learned  proficients  therein ;  anif,  amoqz  the  rest,  koger,  simamed  Vaca- 
rius,  whom  he  placed  in  the  university  of  Oxford,  (&)  U>  teach  it  to  the  people  of 
this  country.  Bnt  it  did  not  meet  with  the"  same  easy 'reception  in  England, 
ithere  a  mild  and  rational  system  of  laws  had"been  long  established,  aa  it  did 
upon  thexontinent;  and  though' the  monkish  iilergy,  devoted  to  the  will  of  a 
foreign  primate,  received  it  with  eagem&as  and'^cal,  yet  the  laity,  who  were 
more  int«rQSted  to  preser\'e  the  old  constitution,  and  had  already  seTcrely  felt 
the  effect  of  n^nny  Norman  innoTations,  eontintied  wedded  to  tne  use  of  the 
bommon  laWf  King  Stephen  immediately'  •published  a  proclamation,  (c)  [■«!  q-i 
forbidding  the  atudy  of  laws,  then  newly  imported  from  Italy,  >■  ■' 
which  was  treated  by  the  monks  (^d)  aa  a  piece  of  impiety ;  and^  though  if  might 
prevent  the  introduction  of  the  civil  law  process  into  our  courts  of  justice,  yet 
did  not  hinder  the  clergy  from  reading  and  teaching  it  in  their  own  schools 
and  mouastories. 

From  this  time  the  nation  seems  to  have  been  divide  into  two  parties,  the 
bishops  and  clergy,  many  of  them  foreignens  who  applied  themsedves  wholly 
to  the  study  of  the  civil  and  canon  laws,  which  now  chme  to  be  inseparahlT 
interwoven  with  each  other  j  and  the  nobility  ttnd  laity,  who  adher«l  witn 
eoual  pertenacity  to  the  old  common  law ;  both  of  thetn  Tcciprocally  jealous  of 
ivhat  they  were  unacquainted  vith,  and  neither  of  them,  ■periiaps,  allowing  the 
im}>osite  syet«m  that  re^  merit  which  is  abundantly  to  be  found  in  oich.  (5) 
This  Appears,  on  the  one  handi  from  the  spleen  with  which  the  monastic  writ- 
ere  (e)  speeik  of  our  municipal  laws  upon  all  occasions ;  and;  on  the  other,  from 
the  firm  temper  which  the  nobility  showed  at  the  famdns  parliament  of  Mertdn, 
when  the  prelates  endearoured  to  procure  an  act  to  declare  all  bastards  legiti- 
mate in  cose  the  parents  ihtcrmamed  at  aiiy  time  afterwards ;  alleging  this  only 
reason,  because  holy  church  (that  isi  the  canon  law,)  declare  such  children  legit- 
imate; bnt  "all  the  earls  and  barons  (says  the  parliament  roll)  (/)  with  one 
voice  auBwered  that  they  would  not,  change  the  laws  of  England,  which  had 
hitherto  been  used  and  approved."  .And' we  find  the'  eitme  jfealonsy'  prevailing 
above  a  centary  afterwaras,  (g)  when  the  nobility  declared  with  a  kind  of 
prophetic  spirit,  "  that  the  realm  of  Etigland  hath  never  been,  unto  this'  hour, 
neither  by  the  consent  of  oar  Lord  the  king  and  the  lords  of  parliament  shall 
it  ever  be,  •ruled  or  governed  by  the  civil  law,"  (A)  And  of  this  temper  r^gfji 
iKitween  the  clergy  and  laity  many  more  instances  might  be  given.  '■      ^ 

'While  things  were  in  this  situajion,  the  clergy,  finding  it  impossible  to  root 
ont  the  mtinicipal  law,  began  to  withdraw  themscIveB  by  degrees  from  the  t«m- 

(•1  DomftC'a  TieatiM  of  Lawa,  e.  IS.  f  9.  ^IKoI.    Innotmt  IV.  in  'if.  farb  od  A.  D.  iM. 
(al  J.  D.nti.  (A)  Q«rVu.  Dorobein.    Act,  Poiitlf.  CaaUiar.    col,  IKB. 

(e)  Km.  nmon  eUat.  par  5elcl«B  ii%  fkbm.  T.  8~Ai  FoTttte.  e.  Si.  mU  »  B«p.  Prat: 
111)  Joui  fttrlabnrlFns.    PobicTvl.  S.  21  (c)  /<<«>.  IMd.  t.  16.    rol^ilor  VlrgU.    BM.  I.  B. 

If)  Stat.  Merlm.  W.  Ben.  fli,  c.  i.  SI  ominif  etmilei  tt  banma  wu  voce  rtvoniarttiU,  {nod  naMtrf  i^tf 
AnoKa  watan,  gua  incuMM  ntUata  mnl  ^mprobaUi.  la)  11  Bio.  U. 

(11  Scldra,  An.  AngliH;  1. 1  )  U.  M  Fanac,  c.  ». 

(5)  [Thoii^  tbe  dHl  law,  in  mftttert  of  contract  and  the  general  eommerce  of  life,  msf  be 
fbondea  tn  pnnciplei^  of  nalnral  nod  univerBoI  justice,'  jot  the  orMtnuy  and  dMpotio  iDKinns, 
which  recnDiinended  it  as  a  faroiits  to  the  pope  and  ttie  Bomiah  tirngf,  tendered  it  deserredlj 
odioos  to  the  people  of  Guglaud.] 
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ponl  courts ;  and,  to  that  end,  rar  earl j  in  the  reign  of  King  Henrj  the  Third, 

..-f    .   ''"forbid"        "       ■ 

they  1.    „ 
tinere,  not  oariw  to  talce  the  oath  of  office  which  waa  then  found  neoeBeary  to 


id,  TMT  early  in  tl         _ 

episcopal  cosBtitntions  were  pnblistied,  (t)  forbidding  all  ecclesiastics  to  appear 

as  advocates  in  foro  sceculari:    nor  did  they  long  continne  to  act  as  judges 


he  adniinietered^  that  they  shonld  in  all  things  determine  according  to  the  law 
and  custom  of  tJiis  realm,  (i)  though  they  stHl  kept  possession  of  ute  high  ofBce 
of  chancellor,  an  oRice  then  of  little  juridical  power ;  and  afterwards,  as  its  bnsi- 
neae  increased  by  degrees,  they  modelled  the  process  of  the  court  at  their  own 


But  wherever  theyTetired,  and  wherever  their  authority  extended,  they  car^ 
ried  with  them  the  same  zeal  to  introduce  the  rules  of  the  civil,  in  exclusion  of 
the  municipal  law.  This  appears  in  a  particnlar  manner  &om  the  spiritual 
courts  of  all  denominations,  from  the  chancellor's  courts  in  both  our  uniTersi- 
ties,  and  from  the  high  court  of  chancery  before  mentioned ;  in  all  of  which 
the  proceedings  are  to  this  day  in  a  course  much  conformed  to  the  civil  law: 
for  which  no  tolerable  reason  can  be  assigned,  unless  that  these  courts  were  oil 
under  the  immediate  direction  of  the  popish  ecclesiastics,  among  whom  it  was 
apoint  of  reliaion  to  exclude  the  municipal  law;  Pope  Innocent  the  Fourth 
having  forbidden  {I)  the  very  reading  of  it  by  the  clergy,  because  its  decisions 
were  not  founded  on  the  imperial  constitutions,  but  merely  on  the  customs  of 
the  laity.  And  if  it  be  considered  that  our  universities  began  about  that  period 
to  receive  their  present  form  of  scholastic  discipline;  that  they  were  then,  and 
r*2l1  '^^tinued  to  *he  till  the  time  of  the  reformation,  entirely  under  the  infla- 
l-  ^  ence  of  the  Popish clergv ;  (Sir  JohnMason,theflr8tprotestant,beingalso 
the  first  lay.  Chancellor  of  Oxford ;)  this  will  lead  us  to  perceive  the  reason 
why  the  study  of  the  Boman  laws  was  in  those  days  of  bigotry  (m)  pursued 
witli  such  alacrity  in  these  seats  of  learning;  and  why  the  common  law  was 
entirely  despised,  and  esteemed  little  better  than  heretical. 

And,  since  the  reformation,  many  causes  have  conspired  to  prevent  its  becom- 
ing a  port  of  academical  education.  As,  first,  long  usage  and  established  cus- 
tom; which,  as  in  everything  else,  so  especially  in  the  forms  of  scholastic 
exercise,  bave^ustly  great  weight  and  authority.  Secondly,  the  real  intrinsic 
merit  of  the  civil  law,  considered  upon  the  footing  of  reason  and  not  of  obliga- 
tion, which  was  well  known  to  the  instructors  of  our  youth ;  and  their  total 
ignoranceof  the  merit  of  the  common  law,  though  its  equal,  at  least,  and  per- 
^ps  an  improvement  on  the  other.  But  the  principal  reason  of  iH,  that  hat 
hindered  the  introduction  of  this  branch  of  learning,  is,  that  the  study  of  the 
common  law,  being  banished  from  hence  in  the  times  of  popei^,  has  fallen  into 
a  quite  different  channel,  and  haa  hitherto  been  wholly  cultivated  in  another 
place.  But,  as  the  long  usage  and  established  custom  of  ignorance  of  the  laws 
of  the  land  begin  now  to  oe  thought  unreasonable,  and  as  by  these  means 
r*221  ^^  inent  of  those  'laws  will  probably  be  more  generally  known,  we  may 
L  -l  hope  that  the  method  of  studying  tnem  will  soon  revert  to  its  ancient 
course,  and  the  foundations  at  least  of  that  science  will  be  laid  in  the  two  uni- 
versities, without  being  exclusively  confined  to  the  channel  which  it  fell  into  at 
the  times  I  have  just  been  describing. 

For,  being  then  entirely  abandons  by  the  clergy,  a  few  strogglerB  excepted, 
the  study  and  practice  of  it  devolved  of  course  into  the  hands  of  laymen :  who 

I.  CaneO.  J.  D.  UlT.     WUktu,  w4. 1  |>.  STt.  S». 
■-■■■-  -    "  -    1-  vi.  D.  WM, 

,„ ibe  >bsiinl  and  (npontitlaa*  reneratlon  thai  wu  palcl  to 

It  learned  wrllen  at  (he  tlnra  ttaonsht  tbey  eonid  not  dm    a    parB»;t 

■i_.  -i.w..... — ^i—v. ._.,. -'-™iHinl«whlohAlbortd»Mamn«, 

hto  Bmmma  dt  ImMmt  dirldytra 
4«(kI Jws  cMHo.  ft  twii.  d  itenia,  teMI 

*-" w,  «MMl  sCHmoI  vMla  tenirm 

tofncrm  i  ttrUe,  fVDit  In  oohm 


Mtn^mtr^itmleMammlaiamiMlmta."  To wbbih u •nUacnt FmadK 
Bemanltniu  ilaBnMl  lUaHaU.part.  t,  htm.  It.)  ror?  rnivcl]'  luljoliu  Ihia  n< 
HulltrahnitrejierUiamjHri:    LegUurtrntmihtatmAaiiHltAndnatUitMlo 


tiirie*  aftcnnnl*.  ] 

"^andeturlneongrvumm.- _._r- -„.-.,_. „ ^.^^,^^. 

quod  tantam  ptrMam  <»  ulnKpuitirt  jkotstt ,  at  pstUn  ta  (tAoUt  jc^j^  owu  tit." 
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eatertuned  apon  their  pufsm  most  liMurty  sTersioti  to  the  civil  law,  (n)  and 
made  no  scruple  to  proieM  their  contempt,  bst  eton  Hiar  icnonMie  (•)  ef  i^ 
in  the  most  public  manner.  But  still  aa  the  balance  of  learning  was  greatly  on 
the  aide  of  the  clergr,  and  as  the  common  law  was  no  longer  taught,  as  formerly, 
in  any  part  of  the  Icingdom,  it  must  hare  been  snbject^  to  many  incoaven- 
iences,  and  perhaps  would  have  been  gradnally  lost  find  overmn  ij  the  ciril, 
(s  suspicion  well  justified  fh)m  the  freonent  traascriptx  of  Justinian  to  be  met 
with  in  Bracton  and  Fleta,)  had  it  not  been  for  a  peculiar  incident,  which  h^j- 
pened  at  a  very  critical  time,  and  contributed  greatly  to  its  support 

The  incident  which  I  mean  was  the  fixing  the  court  of  common  pleas,  the 
grand  tribunal  for  disputes  of  property,  to  Be  held  in  one  certain  spot;  that 
uie  seat  of  ordinary  justice  might  be  permanent  and  notorious  t»  all  the  nation. 
Formerly  that^  in  conjunction  with  all  the  other  snperior*  conrta,  was  r  ^„  . 
held  before  the  king's  capital  justlciBry  of  England,  in  the  aula  regis,  ^  ^ 
or  such  of  his  nalKes  wherein  his  roytd  person  resided ;  and  removed,  with 
his  household,  m>m  one  end  of  the  kingdom  to  the  other.  This  was  found 
to  occasion  great  inconvenience  to  the  suitors;  to  remedy  which  it  was 
made  an  article  of  the  great  charter  of  liberties,  both  that  of  King  John  and 
King  Henry  the  ThircC  (p)  that  "  common  pleas  should  no  longer  follow  the 
kin^s  courts  but  be  held  m  some  certain  place:"  in  conaeqnence  of  which  they 
have  ever  since  been  held  (a  few  necessary  removals  in  times  of  the  plague 
excepted)  in  the  palace  of  Westminster  only.  This  brought  together  the 
professors  of  the  muuicipal  law,  who  before  were  dispersed  about  the  kingdom, 
and  formed  them  into  an  aggregate  body;  whereby  a  society  was  established  of 
persons,  who,  (as  Spelman  (g)  observes,)  addicting  themselves  wholly  to  the 
study  of  the  laws  of  the  land,  and  no  longer  considering  it  as  a  mere  snhordi- 
nate  science  for  the  amusement  of  leisure  noura,  soon  raised  those  laws  to  that 

E'tch  of  perfection,  which  they  suddenly  attained  under  the  auspices  of  onr 
nglish  Justinian,  King  Edward  the  first 

ui  consequence  of  this  lucky  assemblage,  they  naturally  fell  into  a  kind  of 
collegiate  order,  and,  being  excluded  from  Oxford  and  Cambridge,  found  it 
necessary  to  establish  a  new  university  of  their  own.  This  they  did  by  pur- 
chasing at  various  times  certain  houses  (now  called  the  inns  of  court  (6)  and  of 

(m)  FortMd.  lU  Zatd.  LU  c  «. 

ID)  ThU  ramarbiLiI;  nppBuvd  In  tha  oau  of  Iba  Abbot  of  Tonn,  M  n,  Xdv.  III.  M,  k-Iw  bad  caused  » 
certain  piinr  to  ba  mniniannl  to  ansveral  ArlnoB  satvntMutiatonXotj  contra  ImlilbtHoiijaAmrcli^ptrU; 
br  vblen  words Hr,  Seldan,  (M  JM. S.fl,)  rery iniarnadarauna* lobe neanltbe title ikim'iDiietia nuiida- 
MM*  both  In  the  siTUWMl  euoa  laws,  (W:  If).  I.  C.  8.  II.  and  i>Hn(al  not  iMrw.  1  3I.|  whernbr  tbc  ereo- 
^ ...      _.  ._..._--  ■ « iirolUbited.    BntStlpwItta.  thii1dnr>  Mr- 


ralnUblUoMin  BOrlinMrla.  nyarfjui  talmimniti  and  Jii* 

Ub  by  infiinninit  bin,  thai  ilMy  alniQ'  a  ratltntlon  tit  Otir  buo  i  Air  whtob  rauon  he  rery  WffY  " 
topaTDOiortarnEardTaihnB.    ■'  Cian'ttlou4»HrtttUmtl9»tmbMrltm,ptrBm*meB>n'aamHitrmnt,  Js," 
r>JO,  U.  (tJOhfar.M.  -•"- ^  i^ 

(6)  The  iniu  of  court  are  four  in  nnmber,  ajid  ue  atlloi  Lincotn's  Inn,  Middle  Temnle,  Inner 
Temple  and  Gr^B  Inn.  The  firet  and  last  were  named  fhim  noble  lamllies,  and  the  othen 
were  to  called  frnm  the  KnigbU  Templar,  who  ettablished  themselves  heie  in  the  twelfth 
oentniy,  and  called  their  honae  the  Sev  Temple.  Af^  the  diHanlntion  of  that  order,  tha 
Temple  was  granted  by  King  Edwaid  the  Third  to  the  Enighl«  of  St.  John  of  JeruBalsm,  bv 
whom  it  WB«  aouD  after  leaded  to  profeseon  of  the  oomnon  law,  and  continued  to  be  so  1eas«L 
ontil  the  appiDprtatlon  ot  the  property  of  reli^ona  honsea  bj  the  crown  in  the  i«Kn  of  Heniy 
(he  Ei^th.  The  inns  of  conrt  are  not  corporations,  bnt  voluntary  societies;  and  mandamiu 
will  not  lie  to  compel  them  to  admit  a  member  to  the  decree  (^  banister.  Bex  v.  Gray's  Inn, 
Dong.  3&3;  Reiv.  Lincoln'^  Inn,  4  B.  and  C.  S55;  Reif.  Bamard'K  Inn,  S  A.  and  E.  17.  There 
are  attached  (o  them  seven  Inns  of  chancery ;  Clifford's,  Clement's  and  Lyon's  belonging  to  the 
Inner  Temple,  New  Inn  to  the  Middle  Temple,  Thavies*  to  Lincoln's  Inn,  and  Barnes's  and 
StabWs  to  Gray's  Inn.  Formerly  there  were  also  Fumival's  and  the  Strand  iims,  which  have 
eeaaod  to  exist. 

Each  of  the  inns  of  court  is  govemed  by  Its  own  benchers,  who  fill  all  vacandes  In  thdr 
order,  Dsaally  fh>m  the  Qaeea's  Oonnael,  thongfa  uty  barrister  is  elt^ble.  The  benchers  of 
each  inn  exercise  the  power  of  calling  to  the  bai  tile  member*  of  their  own  inn,  and  also 
irf  disbarring  any  they  have  called,  whenever  they  see  anfflcient  reason.  All  advocates  reach 
the  bar  throu^  one  of  tbnse  inns.  To  "  keep  a  term  "  in  any  of  them,  one  roust  dine  in  the 
n  hall  jit  least  three  times.    Some  of  these  dinners  are  grand  occasions,  in  which  the 
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(^anceiy)  'betwem  the  «ity  of  Wwtnuneter,  the  place  of  holdins  the  king's 
conrte,  aad  tiiecity  of-L<HKl<»i;-for  «dvaiiti^  of  ready  access  to  Uie  one,  and 
plenty  of  proviatOBS  in '  tiie  other,  (r)  Here  asercigeB  were  performed,  lectorea 
read,  rad  dagrees'were  at  length  coaferredia  the  common  law,  as  at  other  univer- 
Bitiee  in  the  oanDn  and  civiL  The  degrees  were  those  of  barristers  (first  styled 
T*24  1  >^preHtioe«r  («)  frna  apprendre,  to  *Iearn)  who  answered  to  onr  bache- 
'■  -'  lore;  as  the- state  imd -dagree  ef  aaeijeaut,  {t)  aervieatU  ad  legem,  did  to 
thkt  of  doctor. 

(()  Apiireiitloea  Or  tnlriinn  teem  to  hnva  been  lint  wy/AnteA  h^  an  nrillnawM  Of  Hlnr  Edward  (be  flnt 
lnin;fl«nenlt'lii  tbanchTMrof  hliralrn.    (Sprini.  efeu.  Xl.    niifflnle,  Orig.  Jtirid.&.] 

li)  Tlie Drst  inapllDn  wUch  I  hacemct  nilh  in  onr  Uu  booki  or»cijca>>li  or connton,  ie Inthe  MBtniaoT 
WmUd.  I.  iK«ir«li<.  V,  (nillii'Hani'lUlrtior.e.I.  MO.  c.l.f  ll.c.3.  ( l.  IntKsHnsml^.  BatH.Parii, 
In  hlB  UffroTJobii  U.  AlitDitorSt.  Albu-fl.  whinh  he  wtoIb  la  OA.  SB  Honry  III,  Bk»">"  oTwIvocittM  at  Iha 
eomm^  thw,  oTconntor*.  (vtH>jv5«ncf  iiarrT^or«neIJT'rW0mjip«Uipimj.)-.4Bornn  ordsr  of  men  wellknomi. 
AndvebR*eaHm>in)dearUifliallqnltroftbeMinnlfceMaiaaiithor'>Hle(i>r>'of  Eaglaiid,  A.  D.  ISM.Ia 
'  IbeCBU  of  DDfl  WUllan  4e  BnMjr ;  wba.belni:  called  loacGoontfurhlggrentknaierjandniul-pnctliKs, 
GUInnHt  Die  Mneili  of  hlanrden  or  clergy,  irlilcn  US'Uien  rsmatwd  ftii  siitire  neret ;  imd  tottaUendMiliit- 

l(asiiiaitai)D^HM<o{Kre,li<palMiMaiulraretw(MiRWtMlMcr«cler4cnlairMdi^  SmU 

idtt  rrroeumaTTipiau,  hoh  ht  i»{A>  HoomliKi  iMptrgiMiireamappittietidait.  tneeil  yutauui  tin. '  Henoa 
Sir  H.  Spelnnin  eonjeetnrea  1  gUmari  KH.)  thBtuoISi  irtre  ln(niduc«il  toiiide  Uietonnire  of  ■neb  nnepide 
clerks  M  were  illir  [cnpieil  M  remaiiilBtbkteniiircoiirtJin  (be  quiU^'  oIadT«cal«<  or  Judgea,  Dotwlth- 
HuidlnK  CbelrprohlblUonli]'  ckdod. 

jodgee  And  leadinr  tawj^ers  part(elpa(«.  The  InsB  of  chanoeTj  ore  only  tued  m  cbnmben. 
The'  foIlnwfTig  lutnorttleB  ue  referred  to  for  faitinr  infunnation :  Dasdeie's  On^nes  Jniidi- 

■  oaJea;  Herheit's  Antiqnitios  "f  the  Inna  of  Court  wid  of  Chancery;  Pearee's  Histoij  of  the 
IniiB  of  Ctourt,  and  Irelmid'e  Inna  of  Court,  illDBtrstcd.  Mr.  JeflerMD  in  hia  "  Book  of  Law- 
foni,"  haa  atHne  pleoMOt  InfonfMkm  on  the  mtne  aabjeot 

DocUra'  Comooae  i8  the  coDexe  of  tJiC  ciTiUaoa  m  LondiHi,  and  takei  Its  name  teom  die 
ftct  tbat  tbe  doetdre  of  ttie  viiTii  law  yraotlokig  in.  Lqndon  diet,  and  lodge  there  in  a  oollegiate 
manner,  amd  ooranen  'tojpether. 

For  a  long  lime  until  recently,  gyateinfitio  instmction  In  the  law  was  disconMnnod  in  the 
inna  'of  coQrt.  '  A  ctirricu]atn  of  lejnl  education  is  however  nnw  flnlablldied  bj  gsneral  regn- 
latjona,  and  we  present  here  a  BrnapoaiH  of  it  as  given  by  Ueaam.  Broom  and  Haoley. 

I.  ^«  lo  (ftaadM««<tao/«AHinila.-~ETery  person,  Bnt  othervnaa  disc|ualified,  who  boa  passed 
a  pnblic  examteation'st  auT  of  the  nniTenritien  vithm  the  Biitiph  dominiona,  may  bo  admitted 
at  a  atndont  at  any  inn  of  oonrt,  for  the  purpose  of  being  called  to  the  btkr,  or  of  practicing 
under  the  bar,  without  paarin^  any  preliminary   examination.     Bnt  every  other " 


appt^ng  tn  be  admitted 'id  required  belore  admission  to  pass  an  examination  in  the  fbUowing 
anbjecta,  viii  Tbe  Engllab  luiguage;  the  Latin  language,  and  English  history.  The  bench- 
ers of  any  inn  have  power  however  to  relax  or  dispense  with  this  regalaU<Mi,  in  whole  or  in 
p«t,"in  any  case  in  wUob  they  may'  thmk  that  speelal  eircnmstaocea  justify  a  departnie 

II.  An  to  Jieeping  temu. — Students  of  the  inns  of  court,  being  at  the  aametiine  members  of 
any  of  the  onivarotiea  of  Oxford,  Cunhridge,  Dublin,  Loudon,  Dnrham,  the  Qneen'a  TTTiiTersIty 
in  Irriandi  St  Andrew's,  Aberdeen,  QIaagow,  or  Bdlnbnrgh,  can  keep  terma  by  dining  in  the 
holla  of  their  respeet^e  societieti  any  three  days  in  each  term;  and  stttdent«,  who.  ore  not  at 
the  aame  time  members  of  any  of  the  said  uuivereities,  may  do  so  by  dining  in  the  lialls  <of 
their  respective  soeieties  any  six  days  in  each  term. 

III,  M  to  eaUing  to  the  bar. — Every  student  must  have  attained  the  age  of  twenty-ons  years 
befbra  being oalled^to  the  bar,  and  must  have  hept  twelve  terms  before  being  so  called,  imloss 
uiy  termor  terms shaD  have  been  dispensed  with  as herefnafler  mentioned.  Pnitiier,naRtndent 
in  eligible  to  be  called  to  the  bar  who  has  not  attended  during  one  whole  year  the  lectores 
and  private  claeses  of  two  of  the  readers,  nnleas  he  has  been  a  pnpil  during  one  whole  year, 
or  periods  eqoal  to  one  whole  year,  in  the  chambers  of  some  barrister,  certified  special  pleader, 
conveyuicer  or  drofUman  in  equity,  or  two  or  more  of  such  peraons,  or  hoa  aatisnictorUy  passed 
a  general  examination. 

Calls  to  the  bar  take  place  dniing  term  and  on  the  same  day  by  the  aeveral  societies,  namely, 
on  the  sixteenth  day  of  each  term,  nnlesa  such  day  happen  Co  be  Sunday,  and  in  soch  case  on 
the  Monday  after. 

IT.  As  to  eerliJUiatet  topraetiee  wtder  the  bar. — No  student  of  any  Inn  of  conrt  ts  allowed 
to  apply  for  or  take  ont  any  aertificate  to  practice,  either  dlrectlv  or  indirectly,  as  a  spodal 
pleader,  or  conrerance,  or  draftsman  in  eqtuty,  without  tbe  apecial  pcnnisrfon  of  the  brnohcis 
of  tho  society  nf  which  he  is  a  student,  and  no  such  penmsaton  will  bo  granted  until  tha 
student  applying  baa  kept  twelve  term".  Snch  pennisaiun  ia  granted  for  one  year  only  trata 
the  date  Uieron^  bnt  may  be  renewed  annnnlly. 

No  student  con  obtain  any  snch  certificate  unless  he  shall  have  attended  such  lectures  and 
classes,  or  paaaed  snch  an  examination,  oi  been  such  pupil,  as  would  be  necessary  to  entitle 
him  to  be  c^led  to  the  bar. 
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l%e  crown  seenn'to  Imtc  eeootakMi  undo-  ita'prnttettdn-Hwitrftet  woir- 
nu^of  common  Ikv;  tndi  tix  more  efiM>ti»Ilyrt«.foit«jiuad  c^eii^  it,,Eiag 
Htat;  the  Thirdj  in  the' tri&eteenth  yeu  of  his  reigo,  itfued  au^  im, order 
directed  to  the  mayor  imd-  aheriSH  of  liondon,  commuidliig  tbntjH  rpg^t;  of 

t:  Jt  to  t>*  feehiTBtoiwtwwmliiaHMWf— Mtga-MwiindM  flw  B^citiat^viattaiAtitusti  nf  "Th»- 
Ooa]idl«f'LegBl'Ediica(lc]^"ocaiuti>g«F  eii^lwnabeii,  of.ndioie  tffaarenuwna^  by  carQti 
<tf  tin  f  mi*  of  oomti  And  of  wlion  fou  we  a  qucMiun, 

nia  coQxicil  hu  power  to  gnut  diapensations  t«  gtodenta,  who  nsj  harn  b^n  preTenMd  bv 
any  leManable  canse  ftom  oompl^g  with  the  ntgnlatloBS  ■■  to  atteBduiM>  ftt  UctorM'SAd' 
cUoMa;  and  all  arraiiKemeDtB  toiK^tiK  the  nnmber  of  patdle  leotnrea  to  be  daUyer^d,  by,  the 
iMden,  and  Uie  boon  and  extent  of  pnf ale  olatsaa,  an  with  Ui««ou)icU. 

FttT'  the  pnrpoM  of  edncMiou  the  legal  jov  is  ooniidered  as  divided  Into  three  tern<i,.<M)e- 
commendnn  on  the  Ist  of  Nnveuibor  and  endinK  on  the  aSd  of  DewinlM:^  Che  eecond  Dommene- 
ing on  the  11th  of  Jtuinary  and  ending  on  the 30th  of  Uaroh,  aod  thethiid  ctHBmonoitig on. tba. 
ICtfa  of  Ali^aDd  ending  os  the  3lBt  of  Jnly,  saMeot  to.a.dedjMlitw  of  U»  dfff*  iflterveoing 
botweui'Ui*  ead  d.  Satm  and  the  begnninR  of.  Tnoity  Xenn. 

For  the  pnrppMAfaffiHidingtntheKtadentd  the  meauof  obtainiujrinstnicdoiL  and  gaidance 
io  tbeir  legal  ttndieit,  nx  Toedom  are  appointed,  rit. ;  1.  A.  reader  on  mtjepnideiioe  and  civil  and 
inteniatioiiallaw ;  3;  A  reader  on  t^elawof  real  properlw;  3;  A  readeponithe  """""n  Ihw;  4. 
A  tetMaoD  tmiij;  6.  A'ieader«»oo«MitatioB^I«RHid  legal  falatoii',  oodS,.  AinftdVoaSiildli 
uid>Mdieti»dKDUtw,  and-oB  the  laws  iu  fonaJn  BifUdi  IiMua. 

The  dntiee  of  these  readan  piindpaUy  oonu^ts  In  the  deUveiy  of  lectoraB  in  each  edncatioiiBl 
term:  of  the'  formation  01  olaseaB  M  atudenta,  tot  the  puipose  of  giving  inatmction  in  a  mote 
detailed  and'peraoiialftinDttam  can  iKnp^ed'lnfmncMllMtDrw:  and  of i i^ardiug; to atodeuti, 
generall;,  advice  and  directions  for  the  oondnct  uf  tliBU,pruf«e«ioBal<«t«djw. 


o  the  bar. 
At  an  indnoeui  _ 

ezhibitiDiia  have  been  (banded  of  nfty  guineas 


indnoeuient  to  atodents  to  ^npose  themaelves  fbr-tnurii  a 
ma  have  been  (banded  of  nfty  guineas  per  aonani  eae!  ,  -  ,  ^ 

each,  respeetivelj,  tu  omitiDue  for  a  pedod  of  three  ye«ra>    One  Bueb.sUidentsbi(>  ia 


_ . oat  dlal.ingiUBhed  etndent  at  eaiJi  jreneral  eiaminadon,  andune  auch  eihibitioti  is 

oen&rred  on  the  student  who  obtaioa  the  nefond  potition;  and,  further,  the  examinera  Heteot 
and.  certify  the  names  of  three  odier  stadente  who  have  paaeed  the  next  best  axaminaliQna, 
Odd  the  inns  of  court  to  which  mob  students  as  albnaaid  belong  m^^  if  desired,  dispunae  with 
auf  terms,  notQioeeding  two,  tiiat  may  leniain  tOibelwpLby  laeb  auidenta  previoualy  to  their 
bemg  caUod  to  the  bar.  Pass  oertifioatfs  fur  a  call  ta  the  bac  are  also  avorded  •&!  those. 
axanunaCiong ;.  the  examiners,  however,  are  not  obliged'  to  ooufer  or  grant  any  etudentehip, 
exhibition,  or  certificate,  nnlese  they  ate  of  opinion  ooat  the  eiamination  of  the  atodeula  haa 
been  sach  ae  entitles  tiiem  thereto. 

At  every  call  tn  the  bar  those  itndenta  who  hare  (Mned  a:  gmaraL  eaapiinMiop,  and  either 
(rittaioedatmch  faaaiinationta  atudentahio,  an  exhibition,  oracertoficalie  of  hpnor,  tolte  rank  in 
aeniority  over  all  other  atudenta  who  may  be  called  on  the  same  Say. 

~  '      '       'i  by  printed  and  oral  qnesdone  on  books  and  snbjectsapeollled  tn  agnnv 

'     "    ■'      ■'       ■  '  — '-  -i,  there  aie,  ia  the  monlt  of 

saints  of  Uie.  aavaral. 

. jn  any  of  such  subjects, 

jr  IJjat  he  has  dnl  J  attended  hiti  lectures  and. 

rtasmw  apoa  toe  eaiaect  on  whiiib  he  offers  himself  for  examinatJon.  Theae  voinntary  exaraina* 
tione  are  condnoted  by  banisters  (not  being  readers)  nominated  tor  that  puryoael>r  tbs  ConnoiL 
of  Legal  Ednaation. 

No  attorney  a»  law,  solldtoi}  writH  to>  the  aigBiat,  or  writer  <tf  the  Sootoh  Qonrts,  praetor,  notaty 
pobUe,  clerk  in  choneeiy,  parliamentary  agent,  or  went  in  court,  clerk  to  anr  Jtutjce  of  the  peao^ 
cleife  te  any  banbtw,  oonreyancer,  moat  pleader^  eqeitv  dialUman,  olerk  of  the  peace,  o^ 
ebrtof  ottBaay  aJewiaany  oonrt,  la  adntisdUe  as  a  stooent  at  any  timoi  court  for  the  pnr- 
pM*  ef  being  eaOad  to  Uie  bM,  aiof  pnoUtdng  u^si  Iti*  ha^  mutil  snch  person  ahalj  have  ceased 
t*  mA  er  pnMiae  ID  anp  rf  lh»  said  eapaciitas. 

Until  reoently  inatmction  in  the  law  in  the  United  States  b^a  been  given  (w  the-  most  part  in 
flie  offlcea  of  practicing  lawyers.  The  litriifield  Law  Sebeol  wa»  eatabllahed  in  1784,  and  was 
•oBtinved  absst  fifty  yearn,  attafci^  muak  eciehrUy.  Xr-  (afterwaida  Judge)  geeye,  of  Con- 
necticnt.  was  at  flret  the  sole  instmctor,  but  Jndge  Qoaid  was  aftemarda  associatod  with,  bjin, 
and  DBder  tbuBnanv  leadng  hirjtT  anit  atitiiiman  irf  tbe  county  noeived  their  legal  train- 
biK.  The  Harrwd  Uaw  Soknet  was  next  te  point  el  time,  beina  eatahliahed  in  1917.  Law 
BenooU  are  now  nnneieM,  and  the  prnpertinn  of  ahubnta  ia  iae .  lav  who  re 


which,  howerer,  fa  net  aB  admisaieu  to  the  hai.    The  mU.aa  ef  admiaalau  ue  difibrent  ii 
dWbient  States,  and  bm  aetabl  ihed  etther  by  aWnta  oi  ^  rale  of  eenit.    la   some  of  the 
States  a  diploma  bom  the  law  school  entltlee  the  student  to  admlaslon  on  motioih  without 
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any  law  KhoolB  wt^'n  that  cit;  ihonld,  for  the  fiitnre,  teadi  law  Qierein.  iu) 
The  word  law,  or  l^et,  being  a  general  term,  may  create  some  doubt  at  this 
distance  of  time,  whether  the  teaching  of  the  civil  law,  or  the  common  or  both, 
is  hereby  restrained.  Bat  in  either  case  it  tends  to  the  same  end.  If  the  ciyil 
law  only  is  prohibited,  (which  is  Mr.  Selden's  (w)  opinion,)  it  is  then  a  retalia- 
tion npon  the  clergy,  who  had  excluded  the  common  law  fitim  their  seats  of 
learning.  If  the  mnnicip^  law  be  also  included  in  the  restriction,  (as  Sir  Edward 
Coke  (z)  understands  it,  and  which  the  words  seem  to  import^  (then  .the  inten- 
tion is  evidently  this:  by  preventing  private  teachers  within  the  w^ls  of  the 
city,  to  collect  ul  the  common  lawyers  mto  the  one  public  nniversity,  which  was 
newly  institnted  in  the  suburbs. 

r"26l  *^°  *^'*  juridical  universitity  (for  such  it  is  insisted  to  have  been  by  Por- 
L  J  teaaue(t/)  and  Sir  Edward  Coke)  (i)  there  are  two  sorts  of  collegiate  houses ; 
one  called  inns  of  chancery,  in  which  Uie  younger  students  of  the  law  were 
usually  placed,  "learning  and  studying  (says  Fortescue,)  {a)  the  originals,  and, 
as  it  were,  the  elements  of  the  law;  who  profiting  therein,  as  they  grew  to  ripe- 
ness, so  were  they  admitted  into  the  greater  inns  of  the  same  study,  called  the 
inns  of  court"  And  in  these  inns  of  both  lunds,  he  goes  on  to  tell  as,  the 
knighte  and  barons,  with  other  grandees  and  noblemen  of  the  realm,  did  use  to 
pla^  their  children,  though  they  did  not  desire  to  hare  them  thoroughly  learned 
in  the  law,  or  to  get  their  living  bv  its  practice:  and  that  in  his  time  there  were 
about  two  thonsand  students  at  tneee  several  inns,  all  of  whom  he  informs  ns 
verefilii  nobUium,  or  ^tlemen  bom. 

Henoe  it  is  evident,  uiat  (though  under  the  influenoe  of  the  monks  our  univer- 
sities neglected  this  study,  yet)  m  the  time  of  Henry  the  Sixth  it  was  thought 
highly  necessary,  uid  was  the  universal  practice,  for  the  young  nobility  and 
gentry  to  be  instmcted  in  the  orisinals  and  elements  of  the  bws.  But  by 
degrees  this  custom  has  Eollen  into  disuse;  so  that  in  the  reign  of  Qneen  Eliza- 
beth, Sir  Edward  Coke  {b)  does  not  reckon  above  a  thousand  students,  and  the 
number  at  present  is  very  considerably  less.  Which  seems  principally  owing  to 
these  reasons :  first,  because  the  inns  of  chancery  being  now  almost  totally  filled 
bv  the  inferior  branch  of  the  profesuon,  are  neitiier  commodious  nor  proper  for 
the  resort  of  gentlemen  of  any  rank  or  figure;  so  that  there  are  very  rarely  any 
young  students  entered  at  the  inns  of  chancery:  secondly,  because  m  the  inns 
of  court  all  sorts  of  regimen  and  academical  superintendence,  either  with  regard 
to  morals  or  studies,  are  found  impracticable,  and  therefore  entirely  ne^lectfd : 
lastly,  becanse  persons  of  birth  and  fortune,  after  having  finished  their  usual 
r*26l  '^'"''*^  ^^  ^^^  nnivergities,  have  *seldom  leisure  or  resolution  sufficient 
I-  -I  to  enter  nponanewschemeofstadyat  a  newplaceof  instruction.  Where- 
fore few  gentlemen  now  resort  to  the  inns  of  court,  but  such  for  whom  the 
knowledge  of  practice  is  absolutely  necessary ;  such,  I  mean  as  are  intended  for 
the  profession ;  the  rest  of  our  genti^  (not  to  say  our  nobility  also)  having 
usu^ly  retired  to  their  estates,  or  visited  foreign  Idngdoms,  or  entered  upon 

(»)  tft  aUqiaM  tekatoB  rtami  dt  taglbiu  U  «ad(a  eMb^  4t  tattn  OfOem  iMi  doeatf . 

(■>)  111  na.  S.  1.  (B)  t  laat.  praam.  <jr)  V.  U.  (■)  >  Rn.  nrat  (a)  0.  «. 

(t)  S  Eop.  preC 

eumiiisllon.  nie  general  nde  li  Quit  appUcBnti  must  psia  t,  satlifitotoiy  ezatnlnBtion;  either  In 
open  ooart  or  iMfore  a  oommlttee  of  pracnIioDere  sppofnted  hj  the  oonit.  To  Uie  fsdeml  oouiti, 
sttomefB  and  oaunMllon  of  the  higheat  oonrti  d  tte  Mvaral  •Utas  we  adsiftted  on  idoIkhi, 
without  ftuther  evidence  of  fitness. 

Ab  to  Uie  DomparaCive  advantafeg  of  pnmdng  ttM  study  of  the  law  tn  Uie  Uw  uhool  and  in 
the  office  of  the  pTsctioiag  lawyer,  llr.  Bishop  eipwww  bib  views  In  hii  Sinit  Book  of  the  Lsw, 
ebm.  17. 

Not  the  leut  among  the  valnaUs  remits  of  the  law  •obogta  has  b«en  the  pabUcalion,  by  lome 
of  the  eminent  Jmiita  who  have  been  profeeson  therein,  of  the  leotares  delivered  by  uieiu  apon 
leadbiff  niUeots.  The  eommenUriet  of  BlaoketoM  and  Kent  and  Btory,  the  loctnrea  of  Austin 
Ob  the  Fmmoe  of  JorluiTDdwioe,  sod  (be  tmMtoea  on  the  CanfiM  of  Lawi,  by  Jiuitjoe  Story,  on 
Domestio  Belationi,  by  Judge  Beers,  an  heading,  by  Jodn  Ooold,  <ai  Evidence,  by  Mr.  Oroen- 
leaf,  OS  OontiBcta,  by  Mr.  Piraoni,  and  on  Baal  Property,  by  Mr.  Waahbnni,  will  at  onoo  oocm 
td  the  reader. 
U 


.  Sect  1.]  Stddt  op  thb  IjAW.  26 

public  life,  without  an;  iostrnction  in  the  lavs  of  the  land,  and  indeed  with 
bardly  any  opportunity  of  gaining  instruction,  nnlesB  it  c&n  be  afforded  them  in 
these  seato  of  learning. 

And  that  these  are  the  proper  places,  for  affordin|[  assistances  of  this  kind  to 
gentlemea  of  all  st&tioDS  and  degrees,  cannot  (I  think)  with  any  colour  of  rea- 
son be  denied.  For  not  one  of  tiie  objections,  which  are  made  to  the  inns  of 
conrt  and  chancery,  and  which  I  have  just  now  ennmerated,  will  hold  with  regard 
to  the  universities.  Gentlemen  may  here  associate  with  gentlemen  of  their  own 
rank  and  degree.  Nor  are  their  condnct  and  stndies  left  entirely  to  their  own 
discretion ;  bnt  regulated  by  a  discipline  so  wise  and  exact,  yet  bo  liberal,  so 
sensible,  and  manly,  that  their  conformity  to  its  rules  (which  does  at  present  so 
mnch  hononr  to  onr  yonth)  is  not  more  the  effect  of  constraint  than  of  their 
own  inclinations  and  choice.  Neither  need  they  apprehend  too  long  an  aToc&- 
tion  hereby  from  their  private  concerns  and  amusements,  or  (what  is  a  mora 
noble  object)  tbe  aerrice  of  their  fHends  and  their  countiy.  This  stndy  will  n> 
hand  in  tiand  with  their  other  pursuits :  it  will  obstract  none  of  them ;  it  w2l 
ornament  and  assist  them  alL 

But  if,  upon  the  whole,  there  are  any  still  wedded  to  monastic  prejudice,  that 
can  entertain  a  donbt  how  for  this  study  is  properly  and  r^ularly  academical, 
such  persons  I  am  a&^d  either  have  not  considered  tbe  constitution  and  design 
of  an  uniyersity,  or  else  think  very  mc&nly  of  it.  It  must  be  a  deplorable  nar- 
rowness of  mind,  that  would  confine  these  seats  of  instruction  to  the  limited 
TievB  of  one  or  two  learned  profeedons.  To  the  praise  of  this  age  be  it  spoken 
a  more  open  'and  generous  way  of  thinking  begins  now  universally  to  rmaf] 
preraiL  The  attainment  of  liberal  and  genteel  accomplishments,  thouAb  '■  -> 
not  of  the  intellectual  sort,  has  been  thought  by  our  wisest  and  most  a^ctionate 
patrons,  (c)  and  very  lately  by  the  whole  university,  (d)  no  small  improvement 
of  onr  ancient  plan  of  education :  and  therefore  I  may  safely  affirm  that  noth- 
ing (how  unuAtal  soever)  is,  under  due  regulations,  improper  to  be  taught  in 
this  place,  which  is  proper  for  a  gentleman  to  Imm.  Bnt  that  a  science,  which 
distinguishes  the  cntenons  of  right  and  wrong;  which  teaches  to  establish  the 
one,  and  prevent,  pnnish  or  redress  the  other;  which  employs  in  its  theory  the 
noUest  fooulties  of  the  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart ;  a  science,  which  is  universal  in  its  use  and  ext«nt,  accommodated  to  each 
individual,  yet  comprehending  the  whole  community ;  that  a  science,  like  this 
shonld  ever  have  been  deemed  unnecessary  to  be  studied  in  a  university,  is  mat- 
ter of  astonishment  and  concern.  Snrely,  if  it  were  not  before  an  object  of  aca- 
demical knowledge,  it  was  high  time  to  make  it  one:  and  to  those  who  can  donbt 
the  propriety  of  its  reoeption  among  us,  (if  any  such  there  be,)  we  may  return 
an  answer  in  their  own  way,  that  ethics  are  confessedly  a  branch  of  academical 
learning;  and  Aristotle  himaelf  has  taid,  speaking  of  the  laws  of  his  own  coun- 
try, that  jurisprudence  or  the  knowledge  of  those  laws,  is  the  principal  aad  most 
perfect  branch  of  ethics,  (e^ 

From  a  thorough  conviction  of  this  truth,  onr  munificent  benefactor,  Mr. 
Yiner,  having  employed  above  half  a  century  in  amassing  materials  for  new- 
modelling  and  rendenng  more  oommodious  the  rude  study  or  the  laws  of  the  land, 
consigned^both  the  phin  and  execution  of  these  bis  public-spirited  designs  t^aa-\ 
to  the  wisdom  of  his  parent  onlversity.  Besolving  to  dedicate  his  learned  ^  -I 
labonrs  "to  the  benefit  of  posterity  and  the  perpetual  servioe  of  his  country," 
(V)  he  was  sensible  he  could  not  perform  his  resolution  in  a  better  and  more 
effectual  manner,  than  by  extending  to  the  youth  of  this  place,  those  assistances 
of  which  he  ao  well  remembered  and  so  heartily  regretted  the  want.  And  the 
Muae  which  the  university  has  entertained  of  this  ample  and  most  useful  bene- 

(El  Lai4  CkknaUoT  Clarewlan,  in  hli  dlaloffiis  at  acluutlon.  ■mane  his  tiscu,  p.  a3S.  rtppeurt  to  htyt 
bean  T«rj  loIlelCuui,  Uut  Itmiilitlie  mulii  '■  pnrt  oTElie  otnnmcnl  nrnarlcsruGil  aoailenilet.  to  tesnli  trie 
■■■    io(rtdliii,ilanclnf»nfreneIng,«(    ■         ■  ■  .... 


jiubUintlon  to  tha  MUbllalinient  at  a.  mamigt  In  tb* 

ri  rm  riitia^  apmit  XV^V  lit-    £Oik.  «d  SieommA.  I.  S.  o.  S. 
of  tail  mbrlUpMHit. 
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faction. niiiBtsppe#r-be^D4,a,donbt;froj^  their  ^Htnde,  in  rpceiTingit.Tdth,alI 
j^Msible  m&rkfi  of  esteep^ ;  (?)  froiq  ttieiralacnty  and  unexampled  oiBpatchih 
carryine  it  into  execution;  Ih)  and  above  all,  from  the  laws' and  Qonstltutiona 
l\y,whiM  they  Ii^Y?  effeotuaUygaardedJt  from,  the  neglect  and  abttae  to  which 
Biicll  iiiBtitutiQns. are. liable,  (t)  IVq  have  seen  an, universal  emulatign  who  best 
^ould, und^rstaiid.  or  most,  iiuthfullr  pursue,  thadcsigiiB  of  our^nerouB  patrpn : 
r^SOl  "^^  with  pleaaure  we  recollect,  that  those  who  are  most  uIstiiieuiiD^  *bj 
'■  '  their- qu^itf,  their  fortune,  their  Btafion,  their  learning,  or  £neir  expen- 
encSi  havig  uipeac^,  the  most  zea]9US  to  promote  the  snco^  of  Hr.  Vincr'a 
^tablisbmenC 

<f)  Kt.  TliwT  I*  <y»Il*d  ■■MBC  tta  panne  DcBckRaif  of  tlw  dUtwH^  tr  OMCMat  ««to«Mk 

■■■••----■         -  ■  ■   tisi^saF  •.s^HT.tlS.'^.S^ 

vfafiDI  tbjH  Dan  in«  conalf  dmJ  Ijj 

Mat  mttSt  taai.  nrldnc  fiaiu  the  nl«  arfirTrfii^i  ■MACei^nt,  -wnTpToUM'^be  tnktli» 
DRHUur  w  nnikd  ustlut  MJoiriblii  ud  utialanlilp,  or  Uina  nan  MkalinklHi  M  •WU  >*.  HK^W^t,  ■■'^ 

(l)  Tiia  ■(■toMa  an  In  ubttmne^  u  folloKi : 

i  TIi*(  a  prafrMonW  <4  ttwlaviof  Buxlandbc  tiUlillilHid.  wWi  atalan  ef  lira  bnndiad  fannda  par  aaDimi 
tM  pfarHa«.t«b«  clautvl  1h  «l|iT«cath)ii,  and  to  be  at  (Iw  Unp  of  hit  sIMUonat  lluiU  a  wiaUr  bfluU  ar  tvchelDr 
or  cIfLI  law  In  ilia  Uulrrnll?  or  OiTocd,  i?  tan  jean  itandinfttain  bta  naf  ikulhtton  i'  Ind  aWa  bwrlaU^  at  la*  ar - 

pdUWlMtan  » '^"Kn  oTlEll^df &  uIh  Ki£lt>\rtaCpl4a*%'tn&  inSSM^ Mm.  U  eiM%  mSS 

jrikHr  «id»(l«it  or/ltlpMiUMiM.  Wb  ihf  (Mai  u<ru»  3^^ 

4*  TMilf  na4  ana  oomdrtii  sonna  of  leMHira  an  ilia  lawi  or  Knilaod,  anil  In  tfie  Sngfldi  lanfUa*.  caiulHlpf 
ar  ilinWCnRa  at  tha^uk  li>  ha  mA  inUtw  Am  aMvanlR  *£mi)im.  wftb  Rab  piHU  tonmtl*  ihM  nS 
noreunn  four  lecCnna  imj  rUl  witliluaiiv  timija  vr^ki  lliai  tba  MoAaaor  do  RiTea  nionln'*  noUoeor  Ike  llnw 
Ti       -  ,1.  .„  .L.at  IT*  ji~  ~.«  -~M.  .»  th«  achotan  W  llr.  Vhwi^i^WidaUaB  i  M«  Mr  ilMMdd  af 

ri  eoKplaliil  nwdt  w  tG? 'ilcMMEMnet^iiHMafita^Mr.^ 
tlM..p<Bor.r  hJ^i>«tifB>«l.l)ti.diil7.tp.  %,<>i>plba,aa>d. 

Ihr  prorrHliiD  r>[  iha  UjV.I^  tcUUnc  hlBU«ir  Is 

^a-c1iaiie^Tlar  liiifl  mYHrtnTamriioloHAirHc^*ati1iola 
-  te  duBHtcd  tqr  Ui«  tl^>fhiiia»iH8f,  wUli  aotueui  or 

_ „ . ,  poniada  patmaia.aaJaahalawWwuWh  a  aWpa«4^ 

aCI)tlrtjpDilu4a,b«,^f*UUtlsd,aa  On,  «uiT»calloa  ihall  Inm  line  to  lime  erdaln.  aDDM^Iqf  ^.  Ilia.atpU  otUr. 

*k  niatanrTfaBwilMeIaatHl.^wnTtaiU«a.ud«tUw  tlna  af, clHtlni  tan  nimHiM.H4  ait  laaM  aoutcr 
itf.artaDr  ■  bwibeloc  oT  HrH  lav.  »>i  nBruilvr  at  uinr  mll^c*  or  fialVln  ffr-  nulri^ltiFT  (Tbflhidi  tita  HhnlTi  at 
tMabmadatleo,  orvulliHliaTalHiDHkntan  (IT  qiullArd  anA  apiiTaT>i4  of  hr  coDiauiloB.)  M  k*ta  tiu  ptdBrnea: 
Uiatir  BatahanUfatw)i«aob^ii,  he  h«  called  ulhcharivHlira  wsiear  anci-lilieleolliiU)  bat  do  rMldrlnlha 
luiveMt;  two  koSuih  IB  aierllT'u,  or,lD  c**e  or  noB-nvUeuee,  do  lbt*n  tba  nlraad  or -OM  yaarteXl.  TlBer'a 

^.  TIlU  BTcnicholK  ha  elected  hTconvi>caIli)D.aDd.a(  Ihe  ILme  dF  eWt^na  ha  miBHnjM,  and  a  nembrlef 
■pmai^lanaillanuribanaiTaTdtT  eroirm^  irba^aU'han  heen  ualitralMcd  InMr-Jhai  aslapdar  nantha 
kt  tba  lull:  Ibit  he  dp  Uka  tb«  irtnv  nf  liiK[>tl<(r  ol'clvjl  Imr  >ilh  all  oonvnlant  mH  (rltbei  prorpF^nc  lu 
SrU  or  ath^rwlael;  'lairpnTtsui  to  hb  taUni  tir  iuat.  betvom  the  •aeaed  lod  alflith  f ekrMM  Ha  nOIrMalafina, 
1  to  aUiBd  (Vll  auqiari  or  ths  pmlruqi'i  leclurH,  u  be  oertlUiid  iioder  the  prDrHanra  liudl  W>d  wlthlu 
MllrrWA  thlTSlae  to  he  ca1l«1  ulht^  harr  (Giuhe  do  IhuDallr  naide  ili  iSilatKa, 'HllhJVarliiir  TMr*> 
,  —i  OlBAUqUn.Irav  tl«l  ilm*  H|l  h«  *a(»^  of  MWy.lwliBlof  oT  oItH  taw;  fclW  whifli  ht  ho JooU 
twa  mnihi^  eTerj  Tcur;  ofTiQ  u»  of  m>u4^iWdAM,  da  MMi  Ua  itfprBd  o^  lUt  y«ir  tb  j|r.Tlnai'* 


Dd  uid  aWht 

■«Bcrat  flDD^ 

faftn  lliUtod.lh^iiu^df  adnnnltbed  ao  toM  bV  Om  tIiib  ahUMalfa  aad  praalora,)  or  ^aaarilin  am  aia^Mua 
the  lav  hj  foPDwlajr  AOT  other  pr^f^valAti  i  aAd  Ifaat  Im  anj  at  tbaae  coaaa  (b*  Tloa-aDaAacilor^  Vitb  eoueiA 


^TeeMloa  d*  deidMe  U 


(1).  It  mmt  not  ba  mjipoBed  that  inHtinctloii  In  ttie  law  ig  entirely  wanttsg  In  the  othor  great 
Bnguili  nnlreTdtj.  "nutre  are  two  pniftiion  oC  l^W  at  OHDbrtdjKi  mm  of  irhom  leotom  ilpoa 
BonuBlair,  asd  itelnfineoce  npon  modun.  g^sleiiiB,  lud  eBpeciaflj  upon  lutematiotial  law,  and 
Qui  other  ap<m.  En^ub  law  and  Eof^LUh  coiuCitiitionAl  history.  Three  law  iagciea  are  oonfoW^ ;' 
those  of  B.  L.,  U.  L.,  and  LL.  I).  For  the  fint  and  iMt  there  are  ejuuniqatioasj  Uie  Becond  ii. 
ooaAned  without  ozandiiaUoD,  three  joKtt  after  the  flnt 
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The  Adrantagee  that  might  result  to  the  science  of  the  lav  itself,  when  a  little 
more  attended  to  in  these  seats  of  knowledge,  perhaps,  would  be  vary  consider- 
abls.  The  leisure  and  abilities  of  the  learned  in  these  retirements  might  either 
suggest  expedients,  or  execute  those  dictated  by  wiser  heads,  {in)  for  improving 
its  method^  retreoching  its  anperfliiities,  and  reconciling  the  little  contrarieties, 
which  the  practice  of  many  centuries  will  necessarily  create  in  any  hnman 
system ;  a  task  which  those  who  are  deeply  employed  in  busines^  and  the  moif 
active  scenes  of  the  profession,  can  hardly  condescend  to  engage  in.  And  us  to 
the  interest,  or  (which  is  the  same)  the  reputation  of  the  uuiversitieB  thum- 
kWcs,  I  may  venture  to  pronounce,  that  if  ever  this  study  should  arrive  to  an^ 
toler^le  perfection,  oither  here  or  at  Cambridge,  the  nobility  and  gentry  of  this 
kingdom  would  not  shorten  their  residence  upon  this  account,  nor  perhiips 
entertain  a  worse  opinion  of  the  benefits  of  aoadcmical  education.  Neither  shonld 
it  be  considered  as  a  matter  of  light  importsooe,  that  while  we  thus  extend  the 
pomaria  of  aaiveraity  learning,  and  adopt  a  new  tribe  of  citizens  within  those 
philosophical  walls,  we  interest  a  very  •numerous  and  very  powerAil  pro-  r^oi -i 
fesflion  in  the  preservation  of  our  rights  and  revennes.  <■      J 

For  I  think  it  past  dispute  that  those  gentlemen,  who  resort  to  the  inns  of 
court  with  a  view  to  pursue  the  profession,  will  find  it  expedient,  whenever  it  is 
practicable,  to  lay  the  previous  foundations  of  this,  aa  well  as  every  other  science, 
m  one  of  our  learned  universities.  We  may  appeal  to  the  experience  of  every 
eeosible  lawyer,  whether  any  thing  can  be  more  hazardous  or  discouraging,  than 
the  nsual  entranoe  on  the  study  of  the  law.  A  raw  and  unexperienced  youth, 
in  the  most  dangerous  season  of  life,  ia  transplanted  on  a  sadden  into  the  midst 
of  allurements  to  pleasure,  without  any  restraint  or  check  but  what  his  own 
prudence  can  suggest;  witJi  no  public  direction  in  what  course  to  pursue  his 
inquiries ;  no  private  assistance  to  remove  the  distresses  asd  difficulties  which 
will  always  embarrags  a  beginner.  In  this  situation  he  is  expected  to  sequester 
himself  from  the  world,  and,  by  a  tedious  lonely  process,  to  extract  the  theory  of 
law  from  a  mass  of  undigested  learning ;  or  else,  by  an  assiduoiis  attendance  on 
the  courts,  to  pick  up  theory  and  practice  together,  sufficient  to  qualify  him  for 
the  ordinary  run  of  business.  How  little,  therefore,  is  it  to  be  wondered  at,  that 
we  hear  of  so  frequent  miscarriages ;  that  so  many  gentlemen  of  bright  im^insr 
tiops  grow  weary  of  so  unpromising  a  sevch,  {tf  and  addict  themselves  wholly 
to  amusements,  or  other  less  innocent  pursuits ;  and  that  so  many  persons  of 
moderate  capacity  confuse  themselves  at  first  setting  out,  and  continue  ever  dark 
andpaizled  during  the  remainder  of  their  lives. 

The  evident  want  of  some  assistance  in  the  rudimenta  of  legal  knowledge  has 
given  birth  to  a  practice,  which,  if  ever  it  had  nown  to  be  general,  must  have 
proved  of  extremely  *pemicious  consequence.  I  mean  the  custom,  by  r*QQ-| 
Bome  BO  very  warmly  recommended,  of  dropping  all  liberal  education,  as  '^  ^ 
of  DO  use  to  studente  in  the  law,  and  placing  them,  in  its  stead,  at  the  desk  of  some 
skilful  attorney,  in  order  to  initiate  them  early  in  all  the  depths  of  practice,  and 
render  them  more  dextrous  in  the  mechanical  part  of  business.  A  few  Instances 
of  particular  persons,  (men  of  excellent  learning  and  unblemished  inte^ty,) 
who,  in  spite  of  this  method  of  education,  have  shone  in  the  foremost  ranks  of  the 
bar,  have  atFoided  some  kind  of  sanction  to  this  illiberal  path  to  the  profession, 
and  biassed  many  parents,  of  shortsighted  judgment,  in  its  favour ;  not  consider- 
•  ing  that  there  are  some  geniuses  formed  to  overcome  all  disadvantages,  and  that, 
from  soch  particular  instances,  no  general  rules  can  be  formed;  nor  observing 
that  those  very  persons  have  frequently  recommended,  by  the  most  forcible  of 
all  examples,  the  disponl  of  their  own  ofbprin^a  very  difibrent  foundation  of 
legal  studies,  a  regular  academical  education.  Perhaps  too,  in  return,  I  could 
now  direct  their  eyes  to  our  principal  seats  of  justice,  and  suggest  a  few  hint^in 

{t[  SsB  Lord  BneoB'i  propoui*  mnd  obr  of  ■  dljmC 

(li  Sir  Henry  Spelnun.  In  the  prsnws[oliliig4'>«wi[;.  huirlrflnniKTeirllvlrpletBreaf  hfi  nwn  diitren 
Bp'ii  Ihli  DccHlan:  "  JCnWt  mtmnttrLmtdlmim.JtirltaoiMagiatemHgTtMa:  ct^uf  CftiK  TrttOulnm  taltt- 
tattem,  nperUtamgat  Hnavmn  vrregrtnam-  itinUe1»m  hfiH>ftrmm,  melkothtm  imcatcbaam  moUm  noH  iiwmtem 
»ilMmiatperpi»ttUSuimerUnuHiiemlam,txaldttmiU(/iitiiBr)iHilmut,4^.'' 
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&Toiir  of  BQiTerBity  learning:  (m)  bat  in  tiiee^  all  who  he^  m^  I  kAow,  have 
alreadj  prevented  m& 

Making,  therefore^  doe  allowance  for  one  or  two  fining  exoeption^  experi- 
ence may  teaob  ns  to  foretell  that  a  lawyer,  tfans  educated  to  Ute  bar,  tn  robaer- 
vience  to  attorneys  and  solloitora.  (n)  will  find  that  he  has  begna  at  the  wrong 
end.  If  pniotice  be  the  whole  he  is  tanght,  praciioe  mnst  alao  be  the  whole  be 
will  ever  Icnow:  if  he  be  ilninstructed  in  the  elements  and  Stet  principke  npon 
which  the  rule  of  praotioe  is  foiiDded,  the  least  Tariation  from  establii^ed  |K^oe> 
dents  will  totally  aistraot  and  bewilder  bim :  ita  lei  geripta  eat  (o)  is  the  atmost 
hie  knowledge  will  arrive  at;  be  must  never  aspire  to  form,  and  seldom  expect 
to  comprehend,  any  ailments  drawn,  a  priori,  from  the  spirit  of  tbe  laws  and 
the  natural  foundations  of  jnstioe. 

Ttan^  'Nor  is  this  all;  for,  (as  few  persons  of  birth  or  ibrtnne,  w  even  of 
1  J  Bcholastio  edaoatioii,  will  snbmit  to  the  drudgery  of  aervitode  aod  the 
manual  labour  of  copying  tbe  trash  of  an  office,)  should  this  in&tuation  prevail 
to  any  oonsid^^le  deKi^e,  we  must  rarely  expect  to  see  a  gentlemt»i  of  aistinc- 
tion  or  learning  at  the  bar.  And  what  the  consequence  may  be,  to  have  the  inter- 
preiatlon  and  enforcementoftfaelsw8(which  include  the  entire  disposal  of  oar 
properties,  liberties,  and  lives,)  &1I  wholly  into  tbe  hands  of  obsonre  «-  illiterate 
men,  is  matter  of  very  public  concern. 

The  inconveniences  here  pointed  out  cab  never  be  eff^tually  prevented,  bnt 
by  making  academical  educt^ion  a  previons  step  to  the  profession  of  rhe  com- 
mon law,  and  at  the  same  time  making  tbe  mdiments  of  the  law  a  part  of 
academical  education.  For  sciences  are  of  a  sociable  disposition,  and  Bonrish 
best  in  the  neighbourhood  of  each  other;  nor  is  there  any  branch  of  learning  but 
may  be  fadped  and  improved  by  assistancee  drawn  from  other  arta  I^  therefore, 
the  student  in  our  laws  bath  formed  both  bis  sentiments  and  style  by  perusal 
and  imitation  of  the  purest  classical  writers,  among  whom  the  historians  and 
orators  will  best  deserve  his  n^rd;  if  he  ccui  reason  with  precision,  and  sepa- 
tate  ar^ment  from  fallacrf,  by  tbe  clear,  simple  rules  of  pare,  nnsophistieatod 
logic;  if  he  can  Qx  bis  attention,  and  steadily  pursue  truth  thorugh  any,  the 
most  intricate  deduotiou,  by  the  use  of  mathmnatical  demonstrations ;  if  he  has 
enlat^^ed  his  oonoeptions  of  nature  and  art,  by  a  view  of  the  aeveml  branches  of 
genuine  experimental  philosophy;  if  he  has  impressed  on  his  mind  the  sound 
maxims  of  the  law  of  nature,  the  best  and  most  authentic  foundation  of  human 
laws ;  if,  lostl*,  he  has  contemplated  thoao  maxims  reduced  to  a  practical  system 
in  the  laws  of  imperial  Bome ;  if  he  has  done  this,  or  any  part  of  it,  (though  oU 
may  be  easily  done  under  as  f^le  instructorsaaever  graoeil  anv  seats  of  learning,) 
a  student  tJins  qualified  may  enter  upon  the  stndy  of  the  law  with  incredible 
r*34l  "'^^^'^'^^^  ^°'^  reputation.  And  if,  at  the  conclusion,  or  during  *the 
*■  '  acquisition  of  these  uGcompliBhments,  he  will  aflbrd  himself  here  a  year 
or  two's  further  leisure,  to  lay  (he  foundation  of  his  future  h^nrs  in  a  solid 
Boientiflcal  method,  without  thirstily  too  early  to  att«nd  that  practice  which  it 
is  impossible  he  should  rightly  comprehend,  he  will  afterwards  proceed  with  the 
greatest  ease,  and  will  unfold  tbe  most  intricate  points  with  an  intuitire  i^pidity 
sod  clearness. 

I  shall  not  insist  anon  such  motives  as  might  be  drawn  fVom  principles  of 
economy,  and  are  applicable  to  particblars  only:  I  reason  upon  more  general 
topics.  And  therefore  to  the  qnalities  of  the  head,  which  I  have  just  enumer- 
ated, I  oanUot  bnt  add-tho^  of  the  heart;  afFjotionate  loyalty  to  the  king,  a  seal 
for  liberty  and  the  constitution,  a  sense  of  real  honour,  and  well  ground^  prin- 
ciples of  religfion,  as  necessary  to  Ibrm  a  truly  v^nable  Englidi  lawyer,  a  Hyd^ 

iB)Thof)HirhlKliortJU'llalalDdleBawM«KtthiittlniDfl11c<dbTjtent1enMn.t»i>of  whorthadbmnhninnar 

(»1  Spb  Keiiiiut'a  Life  orSomoer,  p.  M,  ^  ^ 

(e)  f^.  W.  B.  n. 
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a  Hale,  or  %  Talbot  And,  whatever  the  ignorance  of  some,  or  tinkindneBs  of 
others,  may  have  heretofore  natruly  sngeested,  experience  will  warrant  us  to 
affirm,  that  these  endowments  of  loyalty  and  public  spirit,  of  honour  and  religion, 
are  no  where  to  be  found  in  more  high  perfection  than  in  the  two  universities 
of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expected  that  I  lay  before  yon  a  short 
and  general  account  of  the  method  I  propose  to  follow,  in  endeavouring  to  exe- 
cute the  trust  you  have  been  pleased  to  repose  in  my  hands.  And  in  these  solemn 
lectures,  which  are  ordained  to  be  read!^  at  the  entrance  of  every  t«nn,  (more 
perhaps  to  do  public  honour  to  this  laudable  institution,  than  ^r  the  private 
instruction  of  individuals,)  [p)  I  presume  it  will  best  answer  the  intent  of  onr 
benebctor,  and  the  eipectatiou  of  this  learned  body,  if  I  attempt  to  illustrate  at 
times  such  detached  titles  of  the  law  as  are  the  most  easy  to  be  understood,  and 
moat  capable  of  historical  or  critical  ornament  But  in  reading  the  complete 
course,  which  is  annually  consigned  to  my  care,  a  more  regular  method  will  be 
necessary;  and,  till  abetter  ia  proposed,  I  *shall  take  the  liberty  to  follow  r^^^i 
the  same  that  I  have  already  submitted  to  the  public  (q)  To  till  up  and  '■  -' 
finish  that  outline  with  propriety  and  correctness,  and  to  render  the  whole  intel- 
ligible to  the  uninformed  minds  of  beginners,  (whom  wo  are  too  apt  to  suppose 
acquainted  with  terms  and  ideas,  which  they  never  had  opportunity  to  learn,) 
this  must  be  mv  ardent  eudeavonr,  though  by  no  menns  my  promise,  to  accom- 
plish. You  will  permit  me,  however,  very  briefiy  to  desoriM  rather  what  I  con- 
ceive an  acudemical  expounder  of  the  laws  should  do,  than  what  I  have  ever 
known  to  be  done. 

He  should  consider  his  conrse  as  a  general  map  of  the  law,  marking  out  the 
shape  of  the  country,  its  connexions  and  bonndaries,  its  greater  divisions  and 
principal  cities;  it  is  not  his  business  to  describe  minutely  the  subordinate  lim- 
its, or  to  fix  the  longitnde  and  latitude  of  every  inconsiderable  hamlet  His 
attention  shonid  be  engaged,  like  that  of  the  readers  in  Forte^ue's  inns  of  chan- 
cery, "in  tracing  out  the  originals  and  as  it  were  the  elements  of  the  law."  For 
i^  as  Justinian  (r)  has  observed,  the  tender  understanding  of  the  student  be 
loaded  at  the  first  with  a  multitude  and  variety  of  matter,  it  will  either  occasion 
him  to  desert  his  studies,  or  will  carry  him  heavily  through  them,  with  much 
labour,  delay,  and  despondence.  These  originals  should  be  traced  to  their  foun- 
tains, as  well  as  our  distance  will  permit;  to  the  customs  of  the  Britons  and 
Germans,  as  recorded  by  Ciesar  and  Tacitus ;  to  the  codes  of  the  northern  nations 
on  the  continent,  and  more  especially  to  those  of  our  own  Saxon  princes ;  to  the 
rules  of  the  Roman  law  either  left  here  in  the  days  of  Papinian,  or  imported  by 
Vacarius  and  his  followers;  bnt  above  all,  to  that  inexhaustible  reservoir  rtaa\ 
of  legal  antiquities  and  learning,  the  feudal  law,  or,  as  Spclman  {s)  has  '-  ^ 
entitled  it,  the  law  of  nations  m  our  western  orb.  These  primary  rules  and 
nindamcntal  principles  should  be  Weighed  and  compared  with  the  precepts  of 
the  law  uf  nature,  and  the  practice  of  other  countries;  should  be  explained  by 
reasons,  illustrated  by  examples,  and  confirmed  by  undoubted  authorities ;  their 
history  should  be  deduced,  their  changes  and  revolutions  observed,  and  it  should 
be  shewn  how  far  they  are  connected  with,  or  have  at  any  time  been  affected  by, 
tho  civil  transactions  of  the  kingdom. 

A  plan  of  this  nature,  if  executed  with  care  and  ability,  cannot  fbil  of  admin- 
isteriitg  a  most  useful  and  rational  entertetnmeat  to  students  of  all  ranks  and 
professions;  and  yet  it  must  be  confessed  that  the  study  of  the  laws  is  not 
mert4y  a  matter  of  unasement;  for,  as  a  very  judicious  writer  (t)  has  observed 

•tb'a  Oratle  Oonfa 
,.,  __.   ._n«lTiaiofthe  Lawi 
piiDRliMl  illTlsl'iiiK  of  Ili«  gnsuini 

frj  InrlpimtllHtt  miMi  apimtre  Jam  pnptM  ItomaM,  On  rldatlur  Iradi  poiMt  emuiwdlHiiiK.  H  prime  Itrl 
oe  (JiiptieJ  ria  itngnla  Imdantur ,  lOlofKl.  li  ilalim  ab  InlHo  rudem  adltuc  (t  liutrmtiM  aninam  jMrftiwf  nail- 
MhudK  ac  varlttaU  nma  oHcrarimiu,  ihHirtim  altcmiB.  mil  ileierlortra  ifufHortin  aVi-fflauj,  nut  cnoi  mam" 
Mm,  iirpe  tUnv  cum  dOtdeatia  (qua  BlervmiriH  Jurma  avtrttti  terlut  ad  M  ptravmina,  ad  fuod,  Imor* 
•4a  dH/tui,  livt  magna  laLort,  el  tint  %lla  dia,lnitia  maturiiuperduel pvtuUitl.    Init,  I.  1.  t, 

(tj  or imrlluuuiua,  5i.  (t)  Or.  Tiijloi*!  Pref.  Cu  Elum.  ol  Uvll  Uw. 
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upon  a  dmiUr  occasion,  the  learner  "will  be  connderably  diBa])pointed,  if  he 
looks  for  entertaioment  without  the  expense  of  attention."  An  attention,  how- 
ever, not  greater  than  is  usually  bestowed  in  roaetering  the  rudiments  of  other 
Boiencee,  or  sometimes  in  pursuing  a  fiivoarite  recreation  or  exercise^  And  this 
attention  is  not  equally  necessary  to  be  eierted  by  every  student  upon  ererr 
occasion.  Some  branohes  of  the  law,  as  the  formal  process  of  civil  snits,  and 
the  subtle  distinctions  iucident  to  lauded  property,  which  are  the  most  difficult, 
to  be  thoroughly  understood,  are  the  least  wortn  the  pains  of  understanding 
except  to  8uch  gentlemen  as  intend  to  pursue  the  profession.  To  others  I  may 
venture  to  apply,  with  a  slight  alteration,  the  words  of  Sir  John  Fortescue  (u) 
when  first  his  royal  pupil  determines  to  engage  in  this  study:  "It  will  not  be 
necessary  for  a  gentleman  as  such,  to  examine  with  a  close  application  the 
critical  niceties  of  the  law.  It  will  fully  be  sufficient,  and  he  may  well  enough 
be  denominated  a  lawyer,  if  under  the  instruction  of  a  master  he  traces  up  the 
r,gy|  principles  and  groands  of  the  'law,  even  to  their  original  elemeut& 
»■  '  Therefore,  in  a  vwy  short  period,  and  with  very  little  labour,  he  maj 
be  sufficiently  informed  in  the  laws  of  his  country,  it  he  will  but  apply  his 
mind  in  good  earnest  to  receive  and  apprehend  them.  For,  though  such  Knowl- 
edge as  is  necessary  for  a  judge  is  bamly  to  be  acrjuired  by  the  lucubrations  of 
twenty  years,  yet,  with  a  genius  of  tolerable  perspicacity,  that  knowledge  which 
is  fit  for  a  person  of  birth  or  condition  may  be  learned  in  a  single  year,  without 
neglecting  hia  other  improvements." 
,  To  the  few  therefore  (the  very  few  I  am  persuaded,)  that  entertain  Buch 
unworthy  notions  of  an  university,  as  to  suppose  it  intended  for  mere  dissipa- 
tion of  thought;  to  such  as  mean  only  to  while  away  the  awkward  interval 
from  childhood  to  twenty-one,  between  the  restraints  of  the  school  and  the  licen- 
tiousness of  politer  life,  in  a  calm  middle  state  of  mental  and  of  moral  inac- 
tivity; to  these  Mr.  Viner  gives  no  invitation  t^  an  entertainment  which  they 
never  can  relish.  But  to  the  long  and  illustrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  distinguished  among  us  bv  their  birth  and  posaeBsions, 
than  by  the  regularity  of  their  conduct  and  their  tnirst  after  useful  Knowledge, 
to  these  onr  benefactor  has  consecrated  the  &uite  of  a  long  and  laborious  life^ 
worn  oat  in  the  duties  of  his  calling;  and  will  joyfully  reflect  (if  such  re&eo- 
tions  can  be  now  the  employment  of  his  thoughts,)  that  he  could  not  more 
effectually  have  benefited  posterity,  or  contribute  to  the  service  of  the  pnbH(^ 
than  by  founding  an  institution  which  may  instruct  the  rising  generation  in  the 
wisdom  of  our  civil  polity,  and  inspire  them  with  a  desire  to  be  still  better 
acquainted  with  the  laws  and  constitution  of  their  country.  (S) 


. m  and  iiutitatiiiiu  of  Oxfiinl,  Hpeakx  onlj  of  the  Tinerian  profMsunhip  witli  i««poct; 

for,  aftei  uutidu^  Uip  esUbluhmenC  uf  the  ndinj;  Khool,  he  adds :  "  Tbo  TinuriBQ  jWeMnrehip 
ja  of  far  more  senous  importance.  The  lawe  or  hiH  oonnttj  are  the  Sret  aoieoce  nr  an  Knatigii- 
man  of  nmk  and  fnrtane  who  is  called  tu  he  a  magiRtrate,  and  DWf  hnpo  tu  be  a  legidBlor- 
This  Jndiciuiu  iiutitntioii  wm  coldly  ratertfuned  hj  the  graver  dootunt,  vho  oom[Jaaied  (I 
have  heard  the  cuoiplalnt)  that  it  wonld  take  the  jonng  people  trtim  their  bo^s;  bnt  Kr. 
Yinur'*  benefaction  a  not  unprofitable,  since  it  hog  at  leaHt  prtiduood  the  eioellent  oommon- 
tariee  of  Sir  William  BlackBtone."  Olbbon'a  Life,  p.  S3.  Ano  In  Kintber  part,  having  stated 
Us  inducements  fur  bestoiriiig  attention  npon  ne«- pahlioatioDa  iif  merit,  Iw  tdu  ni,  "  '   


reepectabie  motive  ma;  be  oaagned  for  the  third  ponual  of  Blackskone'e  Coromentariee,  ud 
a  oopione  and  critical  abstract  of  that  English  work  mm  my  fliM  Bwiuae  pndnotioii  in  my 
native  languw."  lb.  p.  HI.  Such,  it  may  be  obeerved,  are  even  tbe  nimote  oouBemmMMa 
.__..!:. _n  ._!  ■•"gjfjj  inatitation,  that  Tiner'g  Abridpnont  may  have  contributed  in  do 
0  the  elegance  and  perapiooi^  of  the  Decline  and  Fall  of  Uw  Itonwa 
Bmpire,] 
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SECTION  IL 
OF  THE  NATURE  OF  LAWS  IN  GENERAL. 

Law,  in  ita  most  ^neral  and  comprehensiye  sense,  signifies  a  nile  of  action, 
and  is  applied  indiscnininately  to  all  kinds  of  action,  whether  animate  or  inani* 
mate,  ntioual  or  irrational.  Thus  we  say,  the  laws  of  motion,  of  gravitation,  of 
optics,  or  mechanics,  as  well  aa  the  laws  of  nature  and  of  nations.  And  it  is 
that  mle  of  action  whtih  is  prescribed  by  some  superior,  and  which  the  inferior 
is  bonnd  to  obey. 

Thus,  when  the  Supreme  Being  formed  the  aDiverse,  and  created  matter  out 
of  nothing,  he  impressed  certain  principles  upon  that  matter,  from  which  it  con 
never  depui^  and  withont  which  it  would  ceoee  to  be.  When  he  put  that  mat- 
ter into  motion,  he  established  certain  laws  of  motion,  to  which  all  moveable 
bodies  must  conform.  And,  to  descend  from  the  greatest  operations  to  the 
smallest,  when  a  workman  foims  a  clock,  or  other  piece  of  mechanism,  he  estub- 
lisbes,  at  his  own  pleasure,  certain  arbitrary  laws  for  its  direction, — as  that 
the  hand  shall  describe  a  given  space  in  a  given  time,  to  which  law  aa  long  as 
the  work  conforms,  so  long  it  continues  in  perfection,  and  answers  the  end  of  its 
formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  vegetable  and  animal  life, 
we  shall  find  them  still  governed  by  laws,  more  numerous  indeed,  but  equally 
fixed  and  invariable.  The  whole  progress  of  plants,  from  the  seed  to  the  root, 
and  from  thence  to  the  seed  again ;  the  method  of  animal  'nutrition,  r«,nQi 
digestion,  secretion,  and  all  other  branches  of  vital  economy ;  are  not  left  <-  ^ 
to  chance,  or  the  will  of  the  creatnre  itself,  but  are  performed  in  a  wondrous  invol- 
untary manner,  and  guided  by  unerring  rules  laid  down  by  the  great  Creator. 

This,  then,  is  the  general  siguidcation  of  law,  a  rule  of  action  dictated  by 
jome  superior  being;  and,  in  those  creatures  that  have  neither  the  power  to 
think,  nor  to  will,  such  laws  must  be  invariably  obeyed,  so  long  as  the  creature 
itself  subsists,  for  its  existence  depends  on  that  obedience.  But  laws,  iu  their 
more  confined  sense,  and  in  which  it  is  our  present  business  to  consider  them, 
deaot«  the  rules,  not  of  action  in  general,  but  of  fittnutn  action  or  conduct ;  that 
is,  the  precepts  by  which  man,  the  noblest  of  all  sublunary  beings,  a  cittaturc 
endowra  with  both  reason  and  freewill,  is  commanded  to  make  use  of  those 
&cnlties  in  the  general  regulation  of  his  behaviour. 

Stan,  considered  as  a  creature,  must  necessarily  be  subject  to  the  laws  of  his 
Creator,  for  he  is  entirely  a  dependent  being,  A  being,  independent  of  any 
otiier,  has  no  rule  to  pursue,  but  such  as  he  prescribes  to  tiimself ;  but  a  state  of 
dependence  will  inevitably  oblige  the  inferior  to  take  the  will  of  him  on  whom 
he  depends  as  the  rule  of  his  conduct;  not,  indeed,  in  every  particular,  but  in 
all  those  points  wherein  his  dependence  consists.  This  principle,  therefore,  has 
more  or  less  extent  and  effect,  in  proportion  as  the  superiority  of  the  one  and 
the  dependence  of  the  other  is  greater  or  leas,  absolute  or  limitt'd.  And  conse- 
quently, as  man  depends  absolntely  upon  his  Maker  for  every  thing,  it  is  necea- 
eary  that  he  should,  in  all  points,  conform  to  his  Maker's  wilL 

This  will  of  his  Maker  is  called  the  law  of  nature.  (IJ  For  as  God,  when  he 
created  matter,  and  endued  it  with  a  principle  of  mobility,  established  certain  . 

(1)  [Tbe  "Law  of  Tfatnre"  is  a  flnprome,  invaritible  and  nncnntrotlable  mle  of  conduct  to 
all  men ;  uid  it  U  hi  called  becanne  Its  general  preccpt«  are  esBcntinlly  Bdiqit«d  to  ]>rou)ot« 
the  happiness  of  man,  as  Inng  an  he  remiilDB  a  bamg  of  the  Miine  natoro  with  which  he  ix  at 
preticDt  endowed,  or,  In  other  wolds,  aR  lone  sn  he  cnotinneH  to  bo  man,  in  all  the  vorietv 
of  lime»,  places  and  rironnistanccB  in  which  he  has  been  Itnown,  or  can  bo  imagined  to  exist ; 
becanM  it  is  discoverable  hy  nataraX  rcikum,  and  suitable  to  onr  oirn  nntnral  oouatitittions ; 
becauw  its  Stness  and  n-indom  ore  fonndcd  on  the  general  natnrc  of  hiunan  beiugH,  and  not 
on  any  of  thoHo  temporarj'  and  accidental  situations  in  n-hich  they  may  be  placed ;  aud,  lastly, 
bccanxe  its  violation  is  avenged  by  natural  jiuaishnipotfl  which  necosflarily  Bow  friim  the  con- 
(tiintion  of  thinin,  and   arc  as  fixed  and  mevitalile   as  the   order  of  nature,  aa   by  shame, 
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rnles  for  the  perpetnal  direction  of  that  motion,  so,  when  he  created  man,  and 
r«,^-|  endned  tiim  with  freewill  to  condnct  himself  in  ftll  parte  of  *life,  he  l^d 
^  -I  down;  certain  immntable  lavs  of  hanuD  nature,  whereby  that  freewill  is 
in  some  degree  regnlated  and  reetnuned,  and  gave  him  aleo  the  ucnltj  of  reason 
to  discover  the  pnr^rt  of  thoK  hiw& 

Considering  the  Creator  only  as  a  being  of  infinite  pmaer,  be  wag  able  mtqaee- 
tionabl^  to  have  prescribed  whatever  laws  he  pleased  to  his  creatnre,  man,  aoHf- 
ever  nnjust  or  severe^  But,  as  he  is  also  a  bedng  of  infinite  mudom,  he  has  -laid 
down  only  such  laws  as  were  founded  in  those  rations  ofjastioe  that  existed 
iu  the  nature  of  things  antecedent  to  any  positive  prece^  lliese  am  the  eteoiial 
immntable  laws  of  good  and  evil,  to  which  the  Creator  himself^  in  all  his  die- 
penaations,  conforms;  and  which  he  haa  enabled  haman  reason  to  discover,  bo 
far  as  they  are  necessary  for  iiie  conduct  of  human  actions.  Such,  among  others, 
are  these  principles:  that  we  should  live  hi^neetly,  shonld  hurt  nobody,  and 
should  render  to  every  one  his  dne;  to  which  three  general  precepts  Jnstiniaa 
(a)  has  reduced  the  whole  doctrine  of  law. 

But  if  the  discovery  of  these  first  principles  of  the  law  of  nature  depended 
only  upon  the  dne  exertion  of  right  reason,  and  conld  not  otherwise  be  obtiuned 
than  by  a  chain  of  metaphjsii^  disquisitions,  mankind  would  have  wanted 
some  inducement  to  have  qmckened  their  inquiries,  and  the  greater  part  of  the 
world  would  have  rested  content  in  mental  indolence,  and  ignorance,  its  insep- 
arable companion.  As,  therefore,  the  Creator  is  a  being  not  only  of  infinite 
power,  and  wiedom,  but  also  of  infinite  goodnags,  he  haa  been  pleased  80  to  con- 
trive the  constitution  uid  frame  of  hHmanity,  that  we  should  waut  no  other 
prompter  to  inquire  after  and  pursue  the  rule  of  rigfat^  but  only  our  own  self- 
love,  that  universal  principle  of  action.  Fot  he  haa  so  intimately  connected,  so 
inseparably  interwoven  the  laws  of  eternal  justice  with  the  happiness  of  each  indi- 
vidual, that  the  latter  cannot  be  attained  but  by  observing  the  former ;  and,  if  the 
former  be  punctually  obeyed,  it  cannot  but  indnce  tbe  latter.  In  conseqnenoe 
r*4l1  '^^  which  mutual  connexion  of  justice  and  human  felicity,  he  *has  nqt 
*■  *  perplexed  the  law  of  nature  with  a  multitude  of  abstracted  rules  and 
precepts,  referring  merely  to  the  fitness  or  unfitness  of  things,  as  some  have 
vainly  snrmised,  but  has  graciously  redaced  the  rule  of  obedience  to  this  one 
paternal  precept,  "  that  man  should,  pursue  his  own  true  and  subatautial  happi- 
ness." Ihia  is  the  foundation  of  what  we  call  ethics,  or  natural  law ;  for  the 
several  articles  into  which  it  is  branched  in  our  systems,  amount  to  no  more 
than  demonstrating  that  this  or  that  action  tends  to  man's  real  happiness,  and 
therefore  very  justly  oonclnding  that  the  performance  of  it  is  a  part  of  the  law 
of  nature ;  or,  on  tiie  other  hand,  that  this  or  that  action  is  destructive  of  man's 
real  happiness,  and  therefore  that  the  law  of  nature  forbids  it 

This  law  of  nature,  bein^  coeval  with  mankind,  and  dictated  by  God  himself, 
is  of  course  superior  in  obligation  to  anv  other.  It  is  binding  over  all  the  globe, 
in  all  countries,  and  at  all  times:  no  human  laws  ore  of  any  validity,  it  con- 
trary to  this;  (2)  and  such  of  them  as  are  valid  derive  all  their  foree,  and  all 
their  authority,  mediately  or  immediately,  from  this  original.  (3) 

(a}JaHiprae^tm»amt]tme.1iomtltttMn,aH»r%ui>imlmiirtmmmemlqtitMbmvt.    luMt.J.i.t. 

remor«e,  Infam;  tuid  misery,  and  Btill  ftirther  enfbroed  by  reMonable  eipoctntion  of  etQI  morc 
awftil  penalties  in  a  fbtare  and  more  permanent  etate  of  exiBtence, — If  aceiktosh.I 

(3)  [Lord  Chief  Jnatice  Hobait  bas  atMt  advanced,  tbat  even  an  aot  of  ^fiaineDt  made 
againet  natontl  Ja»tice,  as  Ui  make  a  man  a  Judge  in  bis  own  canse,  is  void  in  iteelf,  for  jiini 
nattine  mM  fammtofrilta,  and  thur  are  teg^  legum.  Hob.  87.  With  defereooe  to  Qieae  oi^ 
anthoiitieg,  1  ghonid  ooneeive  tbat  in  no  case  whatever  can  a  judge  oppose  hia  own  opinion  and 
aothority  to  the  clow  will  and  declaration  of  tie  iBgislature.  Hib  province  is  to  interpret  and 
o1>ey  the  mandates  of  tfae  si^reme  power  of  the  state.  And  if  an  act  of  psrllumetit,  if  we  cnitld 
aappose  snch  a  caae,  aboold,  like  t&e  edint  of  Herod,  command  all  the  children  under  a  certHin 
age  to  be  slain,  tile  ta^  ondit  to  imIbd  his  ofBoo  rather  than  be  aniiliary  to  Its  aiccntion;  but 
it  could  only  bis  deolaira  vtod  bv  the  n^  authority  by  which  it  was  ord^ned.  The  learned 
jDdffe  himself  is  alao  of  this  opinion  in  p.  91. — Chribtiah.] 

(3)  [Bjr  thia  Bentence,  though  somewhat  atron^ly  expressed,  I  nndentand  the  anthor  to 
mean  merely,  that  a  human  law  BMimrt  the  law  of  nature  haa  no  binding  foroe  o-  ""  --~ 
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'  Bat,  in  tuAvr  to  apply  this  to  the  pBrtJcnlKr  exigenciee  of  Mtoh  individaal,  it 
is  atiU  aoBeasarj  to  have  rocourae  to  reason,  whoae  office  it  is  to  discover,  as  waa 
heton  Dbowred,  what  the  law  of  oatura  directs  ia  ev^  circumstAace  of  life,  by 
soDsideriDg  what  method  will  toad  the  most  effectually  to  oar  owa  substantial 
ha^^ioess.  Asd  if  our  reasoa  were  alwavs,  as  ia  our  first  ancestor  b^ore  hie 
itnuugresBtoB,  iriear  aud  perfect,  onroffled  by  passions,  ancloaded  by  prejadice, 
nnimpaind  by  disease  or  iBtcmperaoce,  the  task  would  be  pleaaaat  and  easy ;  we 
should  need  ao  other  guide  but  this.  But  every  man  now  fiads  the  cootrary  in 
his  owa  experieao* ;  that  hia  loason  is  corrupt,  aud  his  onderstsoding  full  of 
igaiHaiiee  and  error. 

This  has  ajea  manifold  oooaaion  for  the  buiign  interpoution  ot  divine  Provi- 
dence, which,  in  oompoasioa  to  the  frailly,  the  Imperilectioa,  and  the  blindness 
of  faaman  reaaoo,  *liwi  been  pleased,at  sandry  times  and  ia  divers  man-  r«jQi 
ners,  to  discover  and  enforce  it«  laws  by  an  immediate  uid  direct  revelation.  '-  ' 
The  doctriaes  thus  delivered  ve  call  the  revealed  or  divine  law,  and  they  are  to 
be  found  only  in  the  holy  scriptures  These  precepts,  when  revealed,  are  found 
upon  compariioa  to  be  retttly  a. part  of  the  oh^nal  law  of  natore,  as  they  tend 
in  all  their  conseqnencea  to  man's  felicity.  But  we  are  not  fh>m  tbenoe  to  con- 
clude that  the  knowledge  of  t^ese  truths  was  attaiaable  by  reason,  in  its  presmt 
corrapted  state;  since  we  find  that,  until  they  were  reveled,  they  were  hid  from 
the  wisdom  oi  ages.  As  then  the  moral  precepts  of  this  law  are  indeed  of  the 
same  original  with  those  of  the  law  of  nature,  so  their  intrinsic  obligation  is  of 
equal  strength  and  perpetuity.  Yet  undoabtedlv  the  revealed  law  is  of  infinitely 
more  authe»tieitv  tnaa  that  moral  system  which  is  learned  by  etiiical  writers, 
and  denomiaiUeii  the  natur^  law ;  because  one  ia  the  law  of  nature,  expressly 
declared  to  to  be  by  God  himself;  the  other  is  only  what,  by  the  assistance  of 
hnmau  reason,  we  imagine  to  be  that  law.  If  we  could  be  as  certain  of  the 
latter  as  we  are  of  the  former,  both  would  have  an  equal  authority;  but^  till 
then,  they  can  never  be  put  in  any  competition  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the  law  of  revelation, 
depend  all  haman  laws;  that  ia  to  say,  no  human  laws  should  be  suffered  to 
contradict  these.  There  are,  it  is  true,  a  great  nnraber  of  indifferent  points  in 
which  both  the  divine  law  and  the  naj^nral  leave  a  man  at  bis  own  liberty,  but  which 
are  fonnd  necessary,  for  the  ben^t  of  soelety,  to  be  restrained  within  certain  limits. 
And  herein  it  is  niat  human  laws  have  their  greatest  force  and  ^cacy ;  for, 
with  regard  to  auch  points  as  are  not  indifferent,  human  laws  are  only  declara- 
tory ot,.  and  act  in  subordination  to,  the  former.  To  instance  in  the  case  of 
Btnrder:  this  is  expreaslv  forbidden  by  the  divine,  and  demonstrably  by  the 
natnr^  law;  utd,  from  theee  prohibitions,  arises  the  true  nnlawfulness  of  this 
crime.  Those  human  laws  that  annex  a  punishment  to  it  do  not  at  all  increase 
its  moral  guilty  or  *8nperadd  any  fresh  obligation,  in  foro  wntcieniia,   , 


to  abstain  from  its  perpetration.    Nay,  if  any  human  law  should  allow  or 


[•13] 


enjoin  as  to  oommit  it,  we  are  bonnd  to  transgress  that  human  law,  or  else  we 
mnst  offend  both  the  natural  and  the  divine.  But,  with  regard  to  matters  that 
are  in  tJiemselves  indifferent,  and  are  not  commanded  or  forbidden  by  those 
superior  laws, — such,  for  instance,  as  exporting  of  wool  into  foreign  countries, — 
here  the  inferior  legislatare  has  scope  and  opportunity  to  interpose,  and  to  moke 
that  action  unlawful  which  before  was  not  so. 

If  man  were  to  live  in  a  state  of  nature,  unconnected  with  other  Individualg, 
there  would  be  no  occasion  for  imv  other  laws  than  the  law  of  nature  and  the 
law  of  Ood.  Neither  could  any  otner  law  possibly  exist;  for  a  law  always  sup- 
poses some  superior  who  is  to  make  it;  and,  in  a  state  of  nature,  we  are  all 
etjnal,  without  any  other  superior  but  Qim  who  is  the  anthor  of  our  being. 
But.man  was  fcHroed  for  society ;  and,  as  is  demonstrated  by  the  writers  on  this 
subject,  (b)  is  neither  capable  of  living  alone,  nor  indeed  has  the  coun^e  to  do 

It)  Pulbndorr,  I.  I,  c.  1.  compcre'l  wiEh  Barboynic'a  Com  men  turf. 
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it  HoweTer,  aa  it  is  impoodble  for  the  whole  nee  of  tnuibind  to  be  united  in 
one  great  society,  tboy  moBt  neoeirariljr  divide  into  moa;,  and  torn  lepantte 
states,  commonwealths,  and  nations  entirely  independent  of  each  oUier,  and  yet 
liable  to  a  mutual  intercourse.  Hence  anses  a  third  kind  of  law  to  r^uttt« 
this  mutual  interconrse,  called  "  the  law  of  nations,"  which,  as  none  of  these 
states  will  acknowledge  a  superiority  in  the  other,  ctmnot  be  dictated  by  uiy, 
but  depends  entirely  upon  the  rules  of  natural  law,  or  upon  mutual  compacts, 
treaties,  leagues,  and  agreements  between  these  seTeral  oommunitiee;  in  the 
conatniction  also  of  which  compaets  we  have  no  other  rule  to  resort  to,  but  the 
law  of  nature ;  being  tlie  only  one  to  which  all  the  communities  are  equally 
subjoct:  and  therefore  the  cival  law  (c)  very  justly  observes,  that  guod  naiurahs 
ratio  inter  omnes  kominet  eomtUmt,  vooatwrjut  gentium. 
r*441  *'^hns  much  I  thought  it  necessary  to  premise  concerning  the  law  of 
I-  -■  natare,  the  revealed  law,  and  the  law  of  nations,  before  I  proceeded 
to  treat  more  fully  of  the  principal  subject  of  this  section,  municipal  or  civil 
law;  that  is,  the  rule  by  which  particular  districts,  oommunitiee  or  nations, 
are  governed ;  being  thus  defined  by  Justinian,  (d)  "jiu  civCe  e»t  quod  quitqne 
tibi  populus  corutituit."  I  call  it  municipal  \&v,  in  compliance  with  common 
speech ;  for,  though  strictly  that  expression  denotes  the  partioular  customs  of 
one  single  munictpium  or  free  town,  yet  it  may  with  sufficient  propriety  be 
applied  to  any  one  state  or  nation,  which  is  governed  by  the  same  laws  and 
customs.  t 

Municipal  law,  thus  understood,  is  properly  defined  to  be  "  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  a  state,  commanding  what  is  right 
and  prohibiting  what  is  wrong.''flt)  I^t  us  endeavour  to  explain  its  several  prop- 
erties, as  they  arise  out  of  Uiu  definition.    And,  first,  it  is  a  nde:   not  a 

(0  i?.  i.  1,  9.  id)  Int.  1.  s.  ]. 

(4)  [Tbotii^  the  learned  jndj^e  treats  this  as  a  favorite  definition ;  yet  when  It  is  exantined. 
It  Wl  not  pertiaps  appear  go  Batiafactory  aa  the  definitinn  of  civil  or  mauicipal  lav,  or  tlie 
law  i)f  the  land,  olted  above  from  Jnttiiusn's  Innitutm,  vU:  Quod  quitque  popiUia  ipw  tibi 
Jut  conttiluil,  id  ^pnw  propriutn  ciritatU  «it,  vocalurquejut  «inl#,  giutti  jut  proprimn  ipaiut 
elritaiit. 

A  momcipal  law  la  completelv  expressed  b7  tlie  fint  bncch  of  tbe  defloltion :  "  A  role  nf 
dni  conduct  ^reeoribed  by  the  Bupreme  power  in  a  stAte."  And  the  latter  Ixanch,  "  oom- 
maDdiug  what  ib  rigbt,  and  prohibiting  what  is  wrong,"  moat  either  be  anpeiflnoai,  or  coavvj 
a  defective  idea  of  a  municipal  law ;  for  if  right  and  wrong  are  referred  to  the  niauicipal  law 
itself,  then  whatever  it  oommandB  is  ri^t,  and  whatever  it  prohibita  te  wrong,  and  the  clanse 
would  be  insignificant  tantvlogj.  But  if  right  and  wrong  are  to  be  referred  to  the  law  of 
Ditttire,  then  the  definition  will  beoome  deficient  or  erroneoaa ;  for  thoa^  tlie  muaicipal  law 
may  eeldom  or  never  command  what  is  wrung,  vet  in  ten  thousand  inatanoei  it  forbiOK  what 
is  right.  It  forbids  an  unqualified  penton  to  kill  ahai*  oc  a  partridge;  it  forbids  a  man  to 
exercise  a  trade  without  having  perved  seven  years  as  on  ^iprentice  j  it  forbids  a  man  to  lieop 
a  burse  or  a  servant  without  paving  the  tax.  Now  all  these  acts  were  perfectly  right  befofe 
the  prohibition  of  the  municipal  law.  The  latter  nlause  of  Uiit  definitum  ecenu  to  nave  been 
taken  from  Gicero'd  defiDitiun  of  a  law  of  nature,  though  perfaapa  it  is  there  &ee  from  the 
objectioni^  here  suggexted;  Lex  est  gumma  ratio  inn  (a  a  nattira  qua  jubet  ea,  qute /anienAt 
tuni  prnhibelguc  confrorta.     (Sc.  de  Irfg.  iib.  i.  c.  6. 

The  deKcriptinnoT  law  given  bj  Demosthenes  is  perhaps  the  most  perfect  and  satJsfiictoiT 
that  cui  either  tie  foond  or  conceived :  "  The  design  and  wjeot  of  laws  is  to  ascertain  what  is 
jniit,  honorable  and  expedient ;  and,  when  that  is  discovered,  it  is  proclaimed  as  a  general 
ordinance,  eqoal  and  impartial  to  all.  This  is  the  origin  of  law,  which,  fur  various  reasuns, 
all  aro  under  an  obli^cation  to  obey,  hut  especially  becau»e  all  law  is  the  invention  and  gift 
of  heaven,  the  resolution  of  wise  men,  the  correction  of  every  offence,  and  the  cuneral  oompact 
of  Uio  stale ;  to  live  in  oonformity  with  whioh  is  the  da^  of  every  individual  in  societj'." 
Orat.  1.  Cont.  Arislo^t] 

Those  things  which  the  supreme  anthority  forbids,  however  iimocent  in  themselves, 
abstractly  cuniudered,  mnst  be  understood  as  inhibited,  because,  in  view  of  the  relatioug  of  the 
eitiien  to  the  state,  or  to  tome  one  or  more  of  his  fellow  citiseos,  it  is  not  proper,  right  or 
best  that  they  should  be  done.  The  laws  which  forbade  unqoalifiod  persons  to  destroy  game^ 
were  based  upon  an  assumed  superior  right  in  the  privileged  classisa;  and  the  regulation  of 
trades  has  its  foundatiun  in  the  legislative  judgment  of  what  is  best  and  moat  expedient  for 
society  at  large.  Viewed  relatively,  therefore,  the  act)  forbidden  an  not  perfectly  right,  but, 
in  some  of  Uirir  lelotions,  incidents  or  coneetiiieiices,  would  wortt  a  vrroog,  whioli.  ni^euming 
the  premises  to  becurrect,thel^iiUtiveao(li(intymBy  properly  prevent  See  pp.  G&and!iH,jio«t 
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tnuisieat  sndden  order  ^m  «  Bnperior  to  or  cooceming  a  particnW  person; 
but  eomething  permanent,  nniform,  and  nniversal.  Therefore  a  partienlar  act 
of  the  leffislatare  to  confiscate  the  goods  of  Titins,  or  to  attaint  him  of  high 
treason,  does  not  eater  into  the  idea  of  a  mnnicipal  iaw:  for  the  operation  of 
this  act  is  spent  npon  Titins  only,  and  hus  no  relation  to  the  commnnitj  in 
general ;  it  is  rather  a  sentence  than  a  law.  But  an  act  to  declare  that  the  crime 
of  which  Titins isaccnsedshall  be-deemed  high  treason:  this  has  permanency, 
nniformity,  and  universality,  and  therefore  ia  properly  a  rule.  It  is  also  called 
a  rule,  to  dietingnish  it  from  advice  or  counsel,  which  we  are  at  liberty  to  follow 
or  not,  as  we  see  proper,  and  to  judge  npon  the  reasonableness  or  nnreasonable- 
nese  of  the  thing  advised :  whereaa  our  obedience  to  the  taw  depends  not  upon 
our  approbation,  but  upon  the  maker's  will.  Counsel  is  only  matter  of  perena- 
sion,  law  ia  matter  of  injunction ;  counsel  acts  only  upon  the  willing,  law  npon 
the  unwilling  also. 

•It  is  also  called  a  rule  to  distinguish  it  from  a  compact  or  agreement;  t*ak-] 
for  a  compact  is  a  promise  proceeding /rom  ns,  law  ia  a  command  directed  <-  J 
to  us.  The  language  of  a  compact  is, "  I  will,  or  will  not,  do  this ;"  that  of  a  law 
is,  "thou  shalt,  or  snalt  not,  do  it."  It  is  true  there  is  an  obligation  which  a 
compact  carries  with  it,  eq^ual  in  point  of  conscience  to  that  of  a  law ;  but  then 
the  original  of  the  obligation  is  different.  In  compaeta,  we  ourselves  determine 
sad  promise  what  shall  be  done,  before  wc  are  obliged  to  do  it ;  in  laws,  we  are 
obliged  to  act  without  ourselves  determining  or  promising  any  thing  at  all. 
Upon  these  accounts  law  is  defined  to  be  "  a  ntk." 

Municipal  law  ia  also  "a  rule  of  civil  conduct."  Thi a  distinguishes  municipal 
law  from  the  natural,  or  revealed ;  the  former  of  which  is  the  rule  of  moral 
conduct,  and  the  latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule  of 
&ith.  These  re^rd  man  as  a  creature,  and  point  out  his  duty  to  Ood,  to 
himself,  and  to  his  neighbour,  considered  in  the  light  of  an  individual.  Bnt 
municipal  or  civil  law  regards  him  also  as  a  citizen,  and  bound  to  other  duties 
towards  his  neighbour  than  those  of  mere  nature  and  religion ;  duties,  which  he 
has  engaged  in  by  enjoying  the  benefits  of  the  common  union;  and  which 
amount  to  no  more  than  that  he  do  contnbnte,  on  his  part,  to  the  subsistence 
and  peace  of  the  society. 

It  is  likewise  "a  lale prescrOed."  Because  a  bare  resolution,  confined  in  the 
breast  of  the  legislator,  without  manifesting  itself  by  some  external  sign,  can 
never  he  properly  a  law.  It  is  requisite  that  this  resolution  be  notified  to  the 
people  who  are  to  obey  it.  But  the  manner  in  which  this  notification  is  to  be 
maae,  is  matter  of  very  great  indifierence.  It  may  be  notified  by  universal 
tradition  and  long  practice,  wiiich  supposes  a  previous  publication,  and  is  the 
case  of  the  common  laiv  of  England.  It  may  he  notified  viva  voce,  by  officers 
appointed  for  that  purpose,  as  is  done  with  regard  to  proclamations,  and  such 
acts  of  parliament  as  are  appointed*  to  be  publicly  read  in  churches  and  r«^gi 
other  assemblies.  It  may  li^tly  be  notified  by  writing,  printing,  or  the  L  -1 
like ;  which  is  the  general  course  taken  with  all  our  acte  of  parliament.  Yet, 
whatever  way  is  made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in 
the  moat  public  and  perspicuous  manner;  not  like  Caligula,  woo  (according  to 
Dio  CosBius)  wrot«  nis  laws  in  a  very  small  character,  and  hung  them  upon 
high  pillars,  the  more  effectually  to  ensnare  the  people.  There  is  still  a  more 
unreaaonable  method  than  thia,'which  is  called  making  of  laws  ex  post  facto  ; 
when  ^ler  an  action  (indifferent  in  itself)  is  committed,  the  legislator  then  for 
the  first  time  declares  it  to  have  been  a  crime,  and  infiicts  a  punishment  upon 
the  person  who  has  committed  it.  Here  it  is  impossible  that  the  party  could 
foresee  that  an  action  innocent  when  it  was  done,  enould  be  afterwards  converted 
to  guilt  by  a  subsequent  law ;  he  had  therefore  no  cause  to  abstain  from  it ; 
uiu  all  puoishment  for  not  abstaining  must  of  consequence  be  cruel  and 
unjust  (e)     All  laws  should  be  therefore  made  to  commence  in  futuro,  and  be 

nmlnatel  prMltgta.  or  nriTKle  laws,  at  n-hlch  C\afTaCdiiits.  S. 
ki:  "  rcdini lv« focnilir  nbinf  dHoifccfw tolwEa,  Ifyuprinilii 
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notified  befon  tinek  eommeBcement ;  which  u  implied  in  the  tenn  "pretfrribeS" 
Sat  when  tbif  rule  is  in  the  usual  manaer  notifiea  or  prescribed,  it  \s  then  the 
subject's  basiness  to  be  iboroughlj  acqnunted  therewith ;  for  if  ignorance,  of 
what  he  might  know,  were  admitted  as  a  legitimate  escusa,  th«  laws  would  be 
of  no  effect,  but  might  alwavs  be  eluded  with  impunity.  (5) 

But  ftuUier :  municipal  law  is  "  s  rule  of  civil  conduct  prescribed  hy  the 
supreme  power  in  a  aiaie."  For  legielature,  as  was  before  observed,  is  the 
greatest  act  of  superiority  that  can  be  exerdaed  by  one  bdne  over  another. 
Wherefore  it  is  requisite  to  the  very  essence  of  a  law,  that  it  oe  made  by  the 
supreme  power.  Sovereignty  and  legislature  are  indeed  convertible  terms ;  one 
cannot  subsiat  without  tl^  oUier. 

r*47l  *This  will  naturally  lead  us  into  a  short  inquiry  concerning  the  nature 
I-  ■'of  society  and  civil  government;  and  the  natural  inherent  right  that 
belongs  to  the  sovereignty  of  a  state,  wherever  that  sovereignty  be  lodged,  of 
making  and  enforcing  laws. 

The  only  true  and  natural  foundations  of  society  are  the  wants  and  the  fears 
of  individuals.  Not  that  we  can  believe,  with  some  theoretical  writers,  that 
there  ever  was  a  time  when  there  was  no  such  thing  as  society  either  natural  or 
civil;  and  that,  from  the  impulse  of  reason,  and  through  a  sense  of  their  wants 
and  weaknesses,  individuals  met  together  in  a  large  plain,  entered  into  an 
ori^aal  contract,  and  cl)ose  the  t^test  man  present  t«  be  their  governor. 
This  notion  of  an  actually  existing  unconnected  state  of  nature,  is  too  wild 
to  be  seriously  admitted:  and  besides  it  is  plainly  contradictory  to  the 
revealed  accounts  of  the  primitive  origin  of  mankind,  snd  their  presen'ation 
two  thousand  years  aOsrwards;  both  which  were  effected  by  the  means  of 
angle  families  These  formed  the  first  natur^  society  among  themselves; 
which,  every  day  extending  its  limits,  laid  the  first  though  imperfect  rudiments 
of  civil  or  political  society:  and  when  it  grew  too  large  to  subsist  with  conven- 
ience in  that  pastoral  state,  wherein  the  patriarchs  appear  to  have  lived,  it 
necessarily  snbdirided  itself  by  various  migrations  into  more.  Afterwards,  as 
agricnlture  increased,  which  employs  and  can  maintain  a  mnch  greater  number 
of  hands,  migrations  became  less  frequent :  and  various  tribes,  which  bad  formerly 
separated,  reunited  again ;  sometimes  by  compulsion  and  conquest,  sometimes 

lUtmiMiu  ImgaH  I  idmfm  til  mrivaealam.  Vcaw  hhiuh  taU,  iiiU  M  arwANw,  itiMt  «nui«Mfw,  idUI 
9H0i{  ntiriH  toe  <iM(«v«fvt  yoMA  <> 

(6)  Br  sUtnte  33  Om.  UI,  e.  13,  it  U  now  pmvidad,  Utat  aote  of  pwliuneot  Hhall  take  eSeot 
on  tbe  aay  nf  tbeir  paaeiwe,  eiDept  when  otDerwiM  provided  thareui.  In  the  Ameiicou  sttitea 
there  ore  omumnnl}'  can^tJtnt3oaM  or  RtatubirvproTiaioiis  fliing  the  lime  fnr  stabitea  to  taia 
eOect  on  some  fbturo  daj  after  their  pamage.  Tiiai :  la  Illinois,  in  sixt^  iayt  from  the  end  of 
Uie  lesmon  at  which  tiiey  we  ji»Mei.  CooKt.  art  3,  }  23.  In  Hichigu,  at  the  eijnmtion  of 
ninety  days  from  the  Hid  of  the  eeeaion.  Coast,  art.  4,  4  SO.  In  lliamuii^  not  until  nitj'  ia^t 
from  thejpaHMkge  tfaereof.  Oonat.  art  7,  f  6.  In  Indiana,  not  sntil  the  muds  8b«U  have  lieen 
published  and  circulated  in  the  several  counties  of  the  state  by  anthority.  Const  art.  4,  (  38. 
In  n'ieconain,  not  until  "  pnbliBbed."  CanBt  art.  7,  }  SI.  In  Iowa,  Ihoie  Mswd  at  »  regular 
aesaioD  of  the  l^^atnre,  not  until  tte  fourth  day  of  July  Ouawlia,  ano  those  passed  at  a 
special  aetmoo,  ninety  day»  after  the  adjotovment    Const,  art.  3,  f  SB. 

The  ttatates  of  the  United  Statea  take  efieot  tcom  theii  approvaL  1  Kent  496.  See  Oarduei 
«.  The  CoUector,  6  W«L  499. 

Tbe  oonstitatlon  forbidB  eongicea  to  pam  ez  pett  fact*  laws,  but  it  is  well  settled  that  this 
^iraae  has  no  rafepoice  to  any  other  laws  of  a  letni^otjve  chanoter  than  those  relating  to 
erimlnai  matten.  Mr.  /oatice  Chase,  in  Calder  «.  Bull,  3  DaL  386,  has  classified  m  jnw(  Joeto 
laws  as  fnllcwa:  1.  Eveiy  law  that  cukes  an  actitm,  done  beEim  tiie  w>ssinK«f  the  law,  and 


ted.  4.  Every  lav  that  alt«n  the  leftal  rules  of  evidence,  sod  receives  less  or  different  testimony 
than  the  lav  legujred  at  the  time  uf  the  oonmissian  of  the  offence,  in  order  to  convict  the 
offender.  This  definition  aud  clasdBcation  have  been  cenenitly  accepted  since.  See  Fletcher 
«.  Peek,  3  Cronch,  91 ;  ORden  «.  BanndeTs,  12  Wheat  266 ;  Satteilee  v.  Uatlhewaoo,  3  Pot  3S0; 
Watson  V.  Mercer,  8  Pet  110;  Charlea  Bivtf  Bridge  e.  Warren  Bridge,  11  Pet  421; 
Carpenter  c.  Penusylvaoia,  17  How.  463 :  Conumngs  r.  lUasonri,  4  WaL  237  j  fix  parte  (iarlaod, 
ibid,  333. 
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bjr  Kccideat,  and  aonietimM  perhapE  bf  oompaoL  Bat  though  society  had  not 
its  fonnal  beginniog  from  any  oonTention  of  individnals,  actuated  by  their  wants 
and  tfacir  fears ;  yet  it  is  the  Mnm  of  their  weakness  and  imperfeodon  that  keepi 
mankind  together ;  that  demonstrates  the  necessity  of  this  union ;  and  that 
therefore  is  the  solid  and  natanl  foandation,  as  wdl  as  the  cement  of  civil 
socdety.  And  this  is  what  we  mean  by  the  original  contract  of  society ;  which, 
though  j>erhaps  in  no  instance  it  has  ever  been  fonnally  expressed  at  the  first 
instihihon  of  a  state,  yet  ia  natnre  and  reasmi  most  always  be  nnderstood  and 
implied,  *in  the  very  act  of  associating  together :  namely,  that  the  whole  , 


V 


the  whot^or,  io_  other  words,  that  the  oommnmtv  should  if  nard  the 


should  protect  all  its  parts,  and  that  CTery  part  should  pay  obedience  to 
' '  6  will  of  the  whole,  or.  in  other  words,  that  ' '  '"' 


rights  ot  atCh  iBfllTtdual  member,  and  that  (in  return  for  this  protection)  each 
iddlvldnal  should  submit  to  the  laws  of  tiie  commuiuty ;  vitnout  which  sub- 
mission of  all  it  was  impossible  that  protection  oould  be  oartainly  extended  to 
any. 

For  when  dvil  society  is  once  formed,  government  at  the  same  time  results 
of  course,  as  necessary  te  preserve  and  to  keep  that  society  in  order.  Unless 
some  superior  be  constituted,  whose  commands  and  de(»Bionfl  aU  the  memben 
are  bound  to  obey,  they  would  still  remun  as  in  a  state  ot  nature,  without  any 
judge  upon  earth  to  doflne  their  several  rights,  and  redress  their  several  wrouga. 
But,  as  all  the  members  which  compose  this  society  were  naturally  eqnal,  it  mar 
be  asked,  in  whose  hands  xn  the  reins  of  gov^nment  to  be  entmsted  ?  To  tbu 
the  general  answer  is  easy :  but  tbe  applit^ion  of  it  to  partioulu  cases  haf  ooca- 
flioned  one-half  of  those  mischie&,  which  are  apt  to  proceed  £rora  misguided 
political  zeaL  In  general,  all  mankind  will  agree  that  government  should  be 
reposed  in  such  ^rsons,  in  whom  those  qualities  are  most  Ukely  to  be  found,  the 
perfection  of  which  is  among  the  attribntcs  of  him  who  is  emphatically  s^led 
the  Supreme  Being;  tiie  three  grand  reqaiaites.  I  mean  of  wisdom,  of  goodneei>| 
and  of  power:  wiwom.  to  i^isoern  the  reajinterest  ot  tne  commonity ;  goodneai.  ~ 
to  endeavour  always  to  pursue  that_  real  Tntenul ;  nnd  glrenutlir  tM-  power,  to  _ 
carry  iniB  Knowledge  tma  intention  Tiito  flcti9ffl  These  are  the  natural  foundar 
tions  of  sover^gnty,  imd  these  are'the  requisites  tiiat  ought  to  be  found  in  every 
well  constituted  frame  of  govemmont. 

How  the  several  forma  of  government  we  now  see  in  the  world  at  first  actually 
began,  ia  matter  of  great  uncertainty,  and  has  occasioned  infinite  disputes,  tt 
is  not  my  business  or  intention  to  enter  into  any  of  them.  However  they 
b^an,  or  by  'what  right  soever  they  subsist,  there  is  and  must  be  in  all  raigi 
of  tbem  a  supreme,  irrosiBtible,  absolute,  uncontrolled  authority,  in  which  *-  ■■ 
the  jura  summi  imperii,  or  the  rights  of  sovereignty,  reside.  And  this  authority 
is  placed  in  those  hands,  wherein  (according  to  the  opinion  of  the  founders  of 
such  respective  states,  either  expressly  given,  or  collected  from  their  t4icit  iqipro- 
bation)  the  qualities  requisite  for  supremacy,  wisdom,  goodness,  and  power,  are 
tbe  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more  than  three  regular  forms 
of  government ;  the  fir^  when  the  sovereign  power  is  lodged  in  an  aggregate 
assembly  consisting  of  all  tbe  free  memb«^  of  a  community,  which  ia  called  a 
democracy ;  the  second,  when  it  is  lodged  in  a  council,  composed  of  s^ect  mem- 
hora,  and  then  it  ia  styled  an  aristocracy ;  the  last,  when  it  is  entrusted  in  the 
hands  of  a  single  person,  imd  then  it  takes  the  name  of  a  monarchy.  All  otlier 
species  of  govemm^t,  they  say,  are  either  eormptions  of,  or  reducible  to,  these 
three. 

By  the  sovereign  power,  as  was  before  observed,  is  meant  the  making  of  laws ; 
for  wherever  that  power  resides,  all  others  must  conform  to  and  be  directed  by 
it,  whatever  appearance  the  outward  form  and  administration  of  the  gov^nment 
may  put  on.  For  it  ia  at  any  time  in  the  option  of  the  legislature  to  alter  that 
form  and  administration  by  a  new  edict  or  rule,  and  to  put  the  execution  of  the 
laws  into  whatever  bands  it  pleases ;  by  constituting  one  or  a  few,  or  many 
executive  magistrates :  and  all  tbe  other  powers  of  Uie  state  most  obey  the  legia- 
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latire  power  in  the  discharge  of  their  KTentl  fanctions,  or  else  the  conatitution 
is  at  an  end.  (6) 

In  a  democracy,  where  the  right  of  making  laws  resides  in  tlie  people  at  large, 
public  virtue,  or  goodness  of  intention,  is  more  likely  to  be  found,  than  either  of 
the  other  q^ualitieg  of  governmeiit.  Popular  assemblies  are  frequently  foolish  in 
their  contnvance,  ana  weak  in  their  execution  ;  but  generally  mean  to  do  the 
thing  that  is  right  and  just,  and  have  always  a  degree  of  patriotism  or  public 
r*50l  ^''''^  ^'^  *ariAtocniciee  there  is  more  wisdom  to  be  found,  than  in  the 
.<-  ^  otherfnunesof  government;  being  composed,  or  intended  to  be  composed, 
of  the  most  experience  citizens:  btit  there  is  less  honesty  than  in  a  republic,  and 
less  strength  than  in  a  monarchy.  A  monarchy  is  indeed  the  most  powerful  of 
any  ;  for,  oy  the  entire  conjunction  of  the  lesislative  and  executive  powers,  M. 
the  sineweofgorvemment  are  knit  together,  and  united  In  the  hand  of  the  prince: 
but  then  there  is  imminent  danger  of  his  employing  that  strength  to  improvi- 
dent  or  oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  tliem,  their  several  per- 
fections and  Imperfection e.  Democracies  are  usually  the  best  calculated  to 
direct  the  end  of  a  law ;  ariatocraoiee  to  invent  the  means  by  which  that  end 
shall  be  obtained ;  and  monarchies  to  carry  those  means  Into  executioa.  And 
the  ancients,  as.  was  observed,  had  in  general  no  Idea  of  any  other  permanent 
form  of  government  bnt  these  three :  for  though  Cicero  {/)  declares  himself  of 
opinion,  "esse  optime  constiMam  rstnpuhiioam  qum  ez  tribug  generibus  iUu, 
rMoli,  Optimo,  tt  populari,  tit  modice  eonfum;"  vet  Tacitus  ti'eats  this  notion 
of  a  mixed  government,  formed  out  of  tiiem  all,  ana  partaking  of  the  advantages 
of  each,  as  a  visionary  whim,  and  one  that,  if  effected,  oonld  never  be  lasting  or 
secure.  ( ff ) 

But,  happily  for  ua  of  this  island,  the  British  constitution  has  long  remained, 
and  I  tru^  wilt  long  continue,  a  standing  exception  to  the  truth  of  this  obser- 
vation. For,  as  with  us  the  executive  power  of  the  laws  is  lodged  in  a  single 
person,  they  have  all  the  advantt^es  of  strength  and  dispatch,  that  are  to  be 
lonnd  in  tho  most  absolute  monarchy :  and  as  the  legislature  of  the  kingdom  is 
entrusted  to  three  distinct  powers,  entirely  independent  of  each  other;  first,  the 


[/)  Id  hlB (VnpMnU.  dertp.Lt. 

(J)  CuHctai  naUonatt  %rbti  ptmmlut  md  prlmorti,  atil  tiaguli  rfgunl  i  delfflaixUiela 
/l>rimUmdaH/dclthuvHameKian,ra,l(egmU,haudditJarnaeiKiKteit.''    Aim.l.t. 


aiWiiln  r^wMtMi 


(6)  The  coiteititDtiuii  of  Bnflimd  ma;  be  mid  to  conidtt  or  the  nninitteii  rale»  And  twagea  in 
Bcoorduioe  witb  which  tbe  p»irer«  or  (luveniinout  are  haliituall^  exercised.  Bj  the  Uieiirf  of 
tho  Biitiah  Eovamment,  ths  cicrciHe  of  Buvereign  powers  rosts  in  the  porliampDt,  which  is  so 
tia  nUfireine  in  action  tbnt  hy  a  strong  figure  of  speech  it  is  someUmes  8Md  to  he  "  omnipotont.'' 
By  this  is  to  be  understnod  thnt  no  other  human  power  is  pidced  over  or  made  enponor  (o  it, 
or  eon  qneation  that  what  parliament  decUrcs  to  be  law  is  law.  From  this  theory  of  iu 
powers  it  mast  follow  that  parliament  is  snpuriur  to  the  ponetituljoa  itwlf,  tmi  maf  modify  it 
at  pleasure,  m  inctoect  has  oltan  beea  done.  A  vorv  different  theory  prevails  in  America. 
According  to  the.  nuidamental  principles  of  Uith  Uie  Federal  and  State  conRtittttlons,  the  fcuv- 
emmcnt,  the  sopreme  power  or^ura  tammi  im]icrii,  re^>idcB  In  the  people,  and  it  follows  ibat 
it  i>  tbe  iJKhC  of  the  people  to  malie  laws.  Bnt  as  the  exercise  of  that  right  bj  the  people  at 
large  wouU  be  equ^f  incourenient  and  impracticable,  tbe  coUHtitiitJoQ  repuses  the  exercise  of 
ttiat  powtir  in  a  body  of  repruiieataUves  of  the  people,  but  at  tho  same  time  impose"  npon  them 
saob  rwtcictions  as  are  deemed  impoitout  for  the  general  welfare  or  for  the  protection  of  indi- 
viUnal  righte.  Whenever  Ihis  body  of  represantatives  exceed  tie  limits  prescribed  to  their 
action  by  the  fundoniontol  low  tcaia  wMch  their  whole  antbority  is  derived,  or  whenever  tbey 
exercise  their  powers  in  a  manner  which  the  people,  b;  the  cont^titutiotl,  have  not  thou);bt 
proper  to  allow,  their  ooUon  is  not  only  oenBoraUe,  but  in  point  of  law  is  void,  and  must  not 
only  be  so  declared  tiy  tbe  courts  where  the  point  arises  in  litieaCion,  lint  mar  be  dinegardcd  and 
disobeyed  by  any  oituen.  Prom  this  it  will  appoai  how  broad  is  the  difference  between  the  god- 
ttitntionof  Britain  and  those  of  the  Americau  states;  tbe  courts  of  the  former  couutry  not 
venturing  to  declare  that  there  are  any  legal  limits  to  the  legislative  unthoritv,  except  snrh  oa 
rest  in  the  legislative  will  and  discretion ;  while  in  America  a  considerable  portion  of  tbe  time  of 
tho  courts  is  oeoapied  with  a  discnssion  of  questions  respor^g  tbe  constitutional  liuiitatlona 
npon  Uio  power  of  tho  sereial  departments  of  the  government.  See  1  Tuckor's  Blockalaiu^ 
J^pondiz  A.  i  Ooolej',  Const.  Liui.  oo.  1  and  7. 
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Icing;  seoondlj,  the  lords  spiritnal  and  temporal,  vhicb  is  an  aristocnitical 
assembWof  persons  selected  for  their  piety,  "their  birth,  their  wisdotq,  r,.,-, 
their  T^onr,  or  their  property;  &sd,  thirdly,  the  House  of  Commons,  ^  ^ 
freely  chosen  by  tfte  people  from  among  themaelvee,  which  makes  it  a  kind  of 
democracy :  as  this  aggregate  body,  actuated  b^  different  springs,  and  attentiyo 
to  different  interests,  composes  the  British  parlmmeiit,  and  has  the  supreme  dis- 
posal of  every  thing ;  there  can  no  inconvenience  be  attempted  by  either  of  the 
three  branches,  bnt  will  be  withstood  by  one  of  the  other  two ;  each  branch 
being  armed  with  a  negative  power,  safficient  to  repel  any  innovation  which  it 
shall  think  inexpedient  or  dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  constitution ;  and  lodged 
as  beneficially  as  is  possible  for  society.  For  in  no  other  shape  could  we  be  so 
certain  of  findrng  the  three  great  qnalitieB  of  government  so  well  and  so  happily 
united.  If  the  supreme  power  were  lodged  in  any  one  of  the  three  branches 
separately,  we  must  be  exposed  to  the  inconveniences  of  either  absolute  monarchy, 
aristocracy,  or  democracy ;  and  so  want  two  of  the  three  principal  ingredients 
of  good  polity;  either  virtue,  wisdom,  or  power.  If  it  were  lodged  in  any  twoof 
the  branches ;  for  instance,  in.  the  king  and  house  of  lords,  onr  laws  might  be 
providently  made,  and  well  executed,  but  they  might  not  i^ways  have  the  good 
of  the  people  in  view ;  if  lodged  in  the  king  and  commons,  we  snouM  want  that 
circnmspection  and  mediatory  caution,  which  the  wisdom  of  the  peers  is  to 
afford :  if  the  supreme  rights  of  legislature  were  lodged  in  the  two  houses  only, 
and  the  king  had  no  negative  upon  their  proceedings,  they  might  be  tempted  to 
encroach  upon  the  royal  prerogative,  or  perhaps  to  abolish  the  kingly  office, 
and  thereby  weaken  (it  not  totally  destroy)  the  strength  of  tlie  executive  power. 
Bnt  the  constitutional  government  of  this  island  is  so  admirably  tempered  and 
compounded,  that  nothing  can  endanger  or  hurt  it,  but  destroying  the  equilib- 
rinm  of  power  between  one  branch  of  the  legislature  and  the  rest  For  if  ever 
it  should  happen  that  the  independence  of  any  one  of  the  three  should  be  lost, 
or  that  it  should  become  subservient  to  the  views  of  cither  of  the  otlier  two, 
there  would  *soon  be  an  end  of  our  constitution.  (?)  The  legislature  T*..yi 
would  be  changed  fix>m  that,  which  (upon  the  supposition  of  an  original  t  -' 
oontract,  either  actual  or  implied)  is  presumed  to  iiave  been  originally  set  up  by 
the  general  consent  and  fundamental  act  of  the  society ;  and  such  a  change, 
however  effected,  is,  according  to  Mr.  Locke,  (A)  (who  perhaps  carries  his  theory 
too  fiu',)  at  once  on  entire  dissolutiou  of  the  bands  of  government ;  and  the 
people  are  thereby  reduced  to  a  state  of  anarchy,  with  liberty  to  constitute  to 
themselves  a  new  legislative  power. 

Having  thus  cursorily  considered  the  usual  three  species  of  government,  and 
our  own  singular  constitution,  selected  and  compounded  fi^m  them  all,  I 
proceed  to  oh^rve,  that,  as  tlie  power  of  making  laws  constitutes  the  supreme 
(k)  On  iDiornmeiit,  pait  1.  mo.  HI.  • 

(7)  (If  it  bs  true  that  there  would  be  bh  end  of  the  oouBtltntioii  if  at  nnv  tjme  snj  one  of 
Qie  tlvee  should  beoomu  sabonllntiU  to  the  views  of  tiie  other  branches,  then  atsuredl;'  tho 
OonxCitatiaii  U  at  an  eud ;  for  It  would  Im  difflcult  to  oontend  thAt  in  the  tamw  oi  Heorj  tha 
Eightii  and  Eliisbcth,  the  two  hoiues  of  paiUament  were  not  anbservient  to  the  orown,  or 
tlut  befitre  the  reform  act  the  hunse  of  lords  had  not  the  ancetidnacy,  or  thai  since  thftt  aot 
the  houBO  (rf'  oonunons  have  not  had  it.  Indeed,  it  does  not  seem  easy  to  name  any  ereatltal 
period  of  vox  ooostltutkiiial  hlstor;  when  the  exact  eqailibriam  of  power,  reierred  to  by 
Blaokitone.  edstod.  That  this  inppoaed  theory  of  onr  oonstitQUon  is  now  denied  by  pcjitioal 
writeit  of  diS^nt  parties  is  at  any  rate  indisputable. — Stewart.] 

Tta  bet  here  pointed  ont  is  made  still  more  prnmtnoat  by  Che  otroumstanoee  attendinf  the 
pHWga  of  the  bill  fbr  ^  diiteetabUsbDient  of  tho  Irish  ohnroh,  when  the  lords  were,  a  second 
time,  from  fear  of  the  oonsaquencM  to  their  own  order  induced  to  sarTecder  their  will  to 
that  of  the  house  of  eommons,  and  to  assent  la  a  bill  which,  to  a  largo  m^rity.of  their 
number,  wu  eioeodin^ly  distastofol  and  obnoiioua.  And  aa  now  the  «xeoitt!TO  deportment, 
that  U  to  U.3,  the  cabinet  or  miaistrr,  most  be  iu  accord  with  the  m^}oiitr  of  the  onmrnuns 
an  all  laading  measures,  it  is  diScult  to  say  that  there  ii  any  louoer,  oven  \a  thewy,  an 
equilibrium  of  power*  in  the  Bijtiah  govemniBnt.  Bw  Hay,  Cmst.  Hist.  ch.  S,  Todd,  PaiL 
Ouv.     vol.  1,  pp.  30, 66. 
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authority,  bo  wherever  the  enpreme  aothorit;  iti  anj  state  remdes,  it  is  the  right 
of  that  aathority  to  make  laws ;  that  is,  in  the  words  of  onr  d^nition,  io  preteriie 
the  rule  of  dvil  action.  (8)  And  this  may  be  discoTered  from  the  very  end  and 
institution  of  ciWl  etatee.  For  a  state  is  a  collective  body,  composed  of  a  mnlti- 
tude  of  individuals,  united  for  their  safety  and  convenienoe,  and  intending  to 
act  together  as  one  man.  If  it  therefore  is  to  act  as  one  man,  it  onght  to  act  by 
one  uniform  wilL  But,  inasmuch  as  political  communities  are  made  up  of  many 
natural  persons,  each  of  whom  has  his  particular  will  and  inclination,  these 
several  wills  cannot  by  any  natural  nnioii  be  joined  together,  or  tempered  and 
disposed  into  a  lasting  harmony,  go  as  to  constitute  and  produce  that  one 
uniform  will  of  the  whole.  It  can  therefore  be  no  otherwise  produced  than  by 
a  political  nnion ;  by  the  consent  of  all  persons  to  submit  their  own  privatA 
wills  to  the  will  of  one  man,  or  of  one  or  more  assemblies  of  men,  to  whom  the 
supreme  authority  is  entruat«d;  and  this  will  of  that  one  man,  or  assemblage  of 
men,  is  in  different  states,  according  to  their  different  constitutions,  onderatood 
to  be  law. 

Thus  far  as  to  the  ri^ht  of  the  supreme  power  to  make  laws;  but  fiirther,  it 
..—^    is  its  dutv  likewise,  fd)     For  sinoe  the  'resnective  members  are  bound 


(«63]  ; 


its  duty  likewise.  (9)    For  since  the  'respective  members  are  bound 


to  conform  themselves  to  the  will  of  the  state,  it  is  expedient  that  they 
receive  directions  from  the  state  declaratory  of  that  its  will  Bnt,  as  it  u 
impossible,  in  so  gr^t  a  multitude,  to  give  injunctions  to  every  particular  man, 
relative  to  each  {articular  action,  it  is  therefore  incumbent  on  the  state  to  estab- 
lish general  rales,  for  the  perpetual  information  and  direction  of  all  persona  in 
all  points,  whether  of  positive  or  negative  duty.  And  this,  in  order  that  every 
man  may  know  what  to  look  upon  as  his  own,  what  as  another's;  what  absolute 
and  what  relative  duties  are  required  at  his  hands;  what  is  to  be  esteemed 
honest,  dishonesty  or  indifferent ;  what  degree  every  man  retains  of  his  natural 
liberty ;  what  he  has  given  up  as  the  price  of  the  benefits  of  society ;  and  after 
what  manner  each  person  is  to  moderate  the  use  and  exercise  of  those  rights 
which  the  state  assigns  him,  in  order  to  promote  and  secure  the  pTiblic  tranquility. 

From  what  has  been  advanced,  the  tmth  of  the  former  branch  of  our  defini- 
tion, is  (I  trust)  snfflciently  evident ;  that  "  municipal  law  it  a  rale  of  civil 
conduct  preecribed  by  the  supreme  power  in  a  state."  1  proceed  now  to  the  latter 
branch  of  it;  that  it  is  a  rule  so  prescribed,  "commanding  what  is  right,  and 
prohibiting  what  is  wrong." 

Kow  in  order  to  do  this  completely,  it  is  first  of  all  necessary  that  the  bound- 
aries of  right  and  wrong  be  established  and  ascertained  by  law.  And  when  thia 
is  once  done,  it  will  follow  of  coarse  that  it  is  likewise  the  business  of  the 
law,  considered  as  a  rule  of  civil  conduct,  to  enforce  these  rights,  and  to 
restrain  or  redress  these  wrongs.  It  remains  therefore  only  to  consider 
in  what  manner  the  law  is  said  to  ascertain  the  boundaries  of  right  and 
wrong;  and  the  methods  wiikh  it  iake»  to  oommaitd  the  one  and  prohibit  the 
other. 


a  antbority— 4be  pmplA— Milf  make  tbe  ftmdMnental  law  at 

'''  -  ' ' *  '0  vhloh  Uiey  intrnit  tha  exercue  of  the 


ordinary  powan  of  iefulatian.    Tbe  law  makina  power,  Uioreforo,  iii  ih»  pt^olar  s 
not  tbe  nipreme  aathontj,  bnt  eiendBOS  a  tniBt  wflhui  pimerlbed  limita. 
(9)  From  the  parftmiaiMW  of  thli  dvtj  Hu  iMidaavo  departnwDt  oannot  relieve  itself  bjr 


(9)  From  the  per 
evMTiDF  it  opoD  a 
be  legislatore  haa 


^  ..  _,__  BB7 other  antbocl^,  nor  even  Ey  rehni^  it  back  to  the  peoplu  tbemiielTa^ 
Tbe  legialatore  haa  no  power  te  aiuiniit  a  pwmoaod  law  to  the  people,  nor  bare  the  penpla 
power  to  Mud  each  oUwr  bj  aoUng  npOD  it  Tbey  vcdnntarily  Bnirendored  that  piiver  when 
thef  adopted  the  eonatltatlon.  Pw  Hofglee,  Ch.  J.,  in  Barto  «.  Himrod,  B  S.  T.  4^.  And  asa 
Rira  V.  VoUet,  4  Hair.  479;  Parker  v.  Conunonwealth,  S  Pnin.  St.  507;  Oimni  on  wealth  tr. 
HcViUisma,  11  Penn.  St.  fit;  Tbonie  e.  Cramer,  15  Bail}.  112;  Biadleytr.  Baxter,  ibid.  ISS; 
Peqirie  G.  etont,  33  Barb.  S49;  Banto  v.  Btate,  X  Iowa,  165;  Oebriek  «.  State,  5  lon-a,  491 ;  State 
e.  BMieke,  9  Iowa,  SOS;  Hatae  v.  Stata,  4  Ind.  348;  MosbmeiaT  v.  State,  11  Ind.  463;  State  v. 
Parker,  W  Vt.  SOt;  Slate  •.  CSMland,  3  R.  I.  33;  State  «.  Smaher.  17  Texas,  441;  Btate  r. 
Wiloox,  4&  Ho.  468,  for  qnaltSaationa  oi  maminf  eiceptknu  to  this  principle,  see  Cooler, 
Ctmst.  1dm.  117  to  13^  and  cbms  died.  j 

SO 
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For  this  panioee  every  lair  may  be  said  to  conrist  of  serersl  part«:  one 
declaratory  ;  whereby  the  H^hte  to  be  observed,  and  the  wronffB  to  be  eschewed, 
ire  clearly  defined  and  •laid  down:  another,  directory;  whereby  the  r^gii 
subject  is  iustmcted  and  enjoined  to  observe  those  right^  and  to  abstain  '-  ^ 
from  the  commission  of  those  wrongs :  a  third,  remediai ;  whereby  a  method  is 
pointed  out  to  recover  a  man's  private  rigbta,  or  redreia  his  private  wrongs:  to 
which  may  be  added  a  fourth,  usually  termed  the  sanction  or  vindicatory  branch 
of  the  law ;  whereby  it  is  signified  wh&t  evil  or  penalty  shall  be  incnrred  by  snch 
as  commit  any  public  wrongs,  and  transgress  or  neglect  their  duty. 

With  reeara  to  the  first  of  these,  the  declaratory  part  of  the  municipal  law, 
this  depends  not  so  much  upon  the  law  of  revelation  or  of  natnre,  as  upon  the 
wisdom  and  will  of  the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.  Those  rights  then  which  Goo 
and  nature  have  established,  and  are  therefore  called  natnral  rights,  such  as  are 
life  and  liberty,  need  nut  the  aid  of  human  laws  to  be  more  effectnallv  invested 
in  every  man  than  they  are ;  neither  do  the^r  receive  any  additional  strength 
when  declared  by  the  municipal  laws  to  be  inviolablfc  On  the  contrary,  no 
haman  legislature  has  power  to  abridge  or  destroy  them,  nnlesB  the  owner  shall 
himself  commit  some  act  that  amounts  to  a  forfeiture.  Neither  do  divine  or 
natural  duties  (such  as,  for  instance,  the  worship  of  Qod,  the  maintenance  of 
children,  and  the  like)  receive  any  stronger  sanction  firom  being  ftlso  declared 
to  be  duties  by  the  law  of  the  land  The  case  is  the  same  as  to  crimes  and 
misdemeanors,  that  are  forbidden  by  the  superior  laws,  and  therefore  styled 
fwria  in  se,  snch  as  murder,  theft,  and  perjury ;  which  contract  no  additional 
tnipitude  from  being  declared  nnlawful  by  the  inferior  legislature.  For  that 
legislature  in  all  then  cases  acts  only,  as  was  before  observ^,  in  subordinatioa 
to  the  great  lawgiver,  transcribing  and  publishing  hie  precepts.  So  that,  upon 
the  whole,  the  declaratory  part  of  the  municipal  law  haa  no  force  or  operation 
at  all,  with  regard  tw  actions  that  are  naturally  and  intrinsically  right  or  wrong. 
•Bat,  with  regard  to  things  in  themselveB  indifferent,  the  case  is  entirely  r»---i 
altered.  These  become  either  right  or  wrong,  just  or  unjust,  duties  or  ^  '**■' 
misdemeanors,  according  as  the  municipal  legislator  sees  proper,  fbr  promoting 
the  welfare  of  the  socie^,  and  more  efiectnally  cartying  on  the  puipoees  of  civu 
life.  ThOB  our  own  common  law  has  declared,  that  the  goods  of  the  wife  do 
instantly  upon  marriage  become  the  property  and  right  ct  the  huaband;  (10) 
and  oar  statute  law  has  declared  all  monopoliea  a  public  offence:  yet  that  righ^ 
and  this  offence,  have  no  foundation  in  nature,  but  are  merely  created  by  the 
law,  fbr  the  purpose  of  civil  society.  And  sometimes,  where  the  thing  itself 
has  its  rise  from  the  law  of  nature,  the  particular  cirenmstances  and  mode  of 
doing  it  becomes  right  or  wrong,  as  the  Jaws  of  the  land  shall  direct  Thus,  for 
instance,  in  civil  duties;  obedience  to  superiors  is  the  doctrine  of  revealed  as 
well  S8  natural  religion:  but  who  those  superiors  shall  be,  and  in  what  cirenm- 
etances,  or  to  what  degrees  they  shall  be  obeyed,  it  is  the  province  of  human  laws 
to  detertnine.  And  so,  as  to  injuries  or  crimes,  it  must  be  left  to  our  own  legis- 
lature to  decide,  in  what  cases  the  seizing  another's  cattle  shall  amonnt  to  a 
trespass  or  a  t}teft ;  and  where  it  shall  be  a  justifiable  action,  as  when  a  landlord 
takes  them  by  way  of  distress  for  rent 

Thns  much  for  the  derUiratory  itait  oi  the  municipal  law:  and  the  directory 
stands  much  upon  the  t«ne  footing ;  fbr  this  virtually  includes  the  former,  the 
declaration  being  uanally  collected  nom  the  direction.  The  law  that  says, "  thou 
sholt  not  8teal,'*^implles  a  declaration  that  stealing  is  a  crime.    And  we  have 


<I0)  Tun  iti1«  la  vetv  semn^y  sbnigBted  In  Americaoi  1w  by  itMnhn?  or  ronitilntlonal 
nrarisUniB,  ander  wUA  tbe  Teal  and  penmuil  pmpeitj  or  the  wife,  pimieBted  hf  bor  at  tha 
bme  of  tbe  monia^,  or  acquired  afterwants  bj  Kift,  grant,  deviFie  or  otliRrwlF^,  remains  her 

Kfiertf  to  the  name  extent  lu  if  ehe  irere  nnmaniedi  with  nxtrictitmB,  hnwever,  fn  some  of 
I  Mates,  npnn  the  ninttnl  -which  fbf  mnj  e^iwclw  over  It,  ot  her  powet  to  diapoM  of  it. 
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seen  (t)  that,  in  things  natnrallv  indiSerent,  the  Tei^  easencc  of  right  trad  wrong 
depenaa  upon  the  dii-ection  of  tlie  laws  to  do  or  omit  them. 

The  remedial  part  of  a  law  is  so  aecesdary  a  coneequonce  of  the  former  two, 
[*>iAi  ^^^^  ^^^  must  be  verj  vague  and  imperfect  'without  iL  For  in  Tain 
'-  -'  would  rights  be  declared,  in  vain  directed  to  be  observed,  if  there  were  no 
method  of  recovering  aud  asserting  those  rights,  when  wrongfully  withheld  or 
invaded.  This  is  what  we  mean  properly,  when  we  speak  of  the  protection  of 
the  law.  When,  for  instance,  the  declaratory  part  of  tne  law  has  said,  "that  the 
lield  or  inheritance,  which  belonged  to  Titius's  Mher,  is  vested  by  his  death  in 
Titia8;"and  the  c^irector^  part  has  "forbidden  any  one  to  enter  on  another's 
property,  without  the  leave  of  the  owner:"  if  Gains  after  this  will  presume  to 
talco  possession  of  the  land,  the  remedial  part  of  the  law  will  then  interpose  its 
office;  will  make  Gaius  restore  the  possesBloQ  to  Titius,  and  also  pay  him 
damages  for  the  invasion. 

With  regard  to  the  aaiKtion  of  laws,  or  the  evil  that  may  attend  the  breach  of 
public  duties,  it  is  observed,  that  human  legislators  have  for  the  most  part 
chosen  to  make  the  sanction  of  their  laws  rather  vindicatory  than  remunera- 
torg,  or  to  consist  rather  in  punishments,  than  In  actual  particular  rewards. 
Because,  in  the  first  place,  the  quiet  enjoyment  and  protection  of  all  our  civil 
rights  and  liberties,  which  are  the  sure  and  general  consequence  of  obedience  to 
the  municipal  law,  are  in  themselves  the  best  and  most  valuable  of  all  rewards. 
Because  also,  were  the  exercise  of  every  virtue  to  be  enforced  by  the  proposal  of 
particular  rewards,  it  were  impossible  for  any  state  to  furnish  stock  enough  for 
so  profuse  a  bounty.  And  farther,  because  the  dread  of  evil  is  a  much  more 
forcible  principle  of  human  actions  than  the  prospect  of  good,  {h)  For  which 
reasons,  though  a  prudent  bestowing  of  rewards  is  sometimes  of  exquisite 
use,  yet  we  find  that  those  civil  laws,  which  enforce  and  enjoin  our  duty,  do 
seldom,  if  ever,  propose  any  privilege  or  gift  to  such  as  obey  the  law ;  but  do 
constantly  come  armed  with  a  penalty  denounced  against  transgressors,  either 
expressly  defining  the  nature  and  quantity  of  the  punishment,  or  else  leaving  it 
to  the  discretion  of  the  judges,  and  those  who  are  entrusted  with  the  care  of 
putting  the  laws  in  execution. 

r*fi?1  *^^  ^  ^^  parts  of  a  law  the  most  effectual  is  the  vindicatory.  For  it 
>-  -I  is  but  lost  labour  to  say,  "  do  this,  or  avoid  that,"  unless  we  also  declare, 
''this  shall  be  the  consequence  of  your  non-compliance."  We  most  therefore 
observe,  that  the  main  strength  and  force  of  a  taw  consists  in  the  penalty  annexed 
to  it.    Herein  is  to  be  found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compei  and  oblige:  not  that  by  any 
natural  violence  they  so  constrain  a  man,  as  to  render  it  impossible  for  him  to 
act  otherwise  than  as  they  direct,  which  is  the  strict  sense  of  obligation ;  but 
because,  by  declaring  and  exhibiting  a  penalty  against  offenders,  they  bring  it  to 
pass  that  no  man  Can  easily  ohooae  to  transgress  the  law ;  sinoe,  by  reason  of  the 
impending  correction,  complianccisin  ahighdegreo  preferable  to  disobedience, 
Aud,  even  where  rewards  are  proposed  as  well  as  punishments  threatened,  the 
obligation  of  the  law  seems  chiefly  to  consist  in  the  penalty;  for  rewards,  in 
their  nature,  can  only  pertuade  and  aUure  j  nothing  is  ctm^ulaory  but  punish- 
ment. 

It  is  tma,  it  hath  been  holden,  and  very  justly,  by  the  principal  of  our  ethical 
writers,  that  human  laws  are  binding  upon  men's  consciences.  But  if  that  wore 
the  only  or  most  forcible  obligation,  the  good  only  would  re^rd  the  laws,  and 
the  bad  would  set  them  at  defiance.  And,  true  as  this  principle  is,  it  must  still 
be  understood  with  some  restriction.  It  holds,  I  apprehend,  as  to  rights  ;  and 
that,  when  the  law  has  determined  the  field  to  belong  to  Tltius,  it  is  matter  of 
conscience  no  longer  to  withhold  or  to  invade  it  So  also  in  regard  to  natural 
duties,  and  such  offences  as  are  mala  in  se:  here  we  are  bound  in  conscience; 
becanse  we  are  bound  by  superior  laws,  before  those  hnman  laws  were  in  being,  to 
perform  the  one  and  abstain  Itom  the  other.  Bat  in  relation  to  those  laws,  which 
(1}  Sbo  pa(D  a.  flij  Locks,  Hum,  Dnd.  b.  1.  o.  U, 

a» 

nyn7,dDyV^.OOt^lC 


Sect  2.  ]  Laws  BurDmo  on  the  Conscisnce.  67 

«BJoia  o&t^  poaitive  duties,  and  forbid  onl^  snch  thioge  as  are  not  maia  in  m,  but 
maia  prohntnia  merely,  without  any  Intermixtiire  of  moral  gnilii  *aiinexing  rariifi-i 
a  penklty  to  noD-Gompliance,  ( I )  bere  I  apprehend  conacience  is  no  ftrther  *•  -' 
concerned,  than  by  directing  a  submisaion  to  the  penalty,  in  caee  of  our  breach 
of  those  laws:  for  otherwise  the  multitude  of  pemil  lawi  in  a  state  would  not 
only  be  looked  apon  as  an  impolitic,  but  would  also  be  a  rery  wicked  iJiing ; 
if  ereiT  such  law  were  a  snare  for  the  couwicuce  of  Uie  subject  But  in  these 
casM  the  alternative  is  offered  to  every  man ;  "  either  abstain  from  this,  or  sub- 
mit to  Buch  a  penalty:"  and  his  consoience  will  be  clear,  which  ever  side  of  the 
alternative  he  thinks  proper  to  embrace.  Thus,  by  the  statutes  for  pFeseiring 
the  game,  a  penalty  is  denounced  agdnst  every  unqualified  person  that  killB  a 
ham,  and  against  every  person  who  poBsesses  a  partridge  in  August  And  so 
too,  by  other  statutes,  jjocnniaiy  pena^es  are  inflicted  for  eKercising  trades  with- 
out serving  an  apprenticeship  thereto,  (11)  for  not  burying  the  de^  iu  woollen, 
for  not  perfbrming  the  statute-work  on  the  public  roads,  and  for  inaumeiable 
other  positive  nuademeanors.  Xow  these  pn^bitory  laws  do  not  make  the 
transgression  a  moral  oflbnoe,  or  sin:  the  only  obligation  in  conscience  is  to 
snbnut  to  the  penalty,  if  levied.  It  must  however  be  observed,  that  we  are  here 
speakins  of  lavs  that  are  simply  and  purely  penal,  where  the  thing  forbidden  or 
enjoined  is  wholly  a  matter  of  mdifibrence,  and  where  the  penalty  uflicted  is  an 
adequate  compensation  for  the  civil  inctmvenience  supposed  to  arise  fmni  the 
oflbno&  But  where  disobedience  to  the  law  involves  in  it  also  any  degree  of 
public  mischief  or  private  injury,  there  it  falls  within  our  fonner  aiftinctioa, 
aad  is  also  an  offenoe  against  consoienoe.  (m)  (12) 

(»)  toe  pun  vvmMt  ObUgai  ianivm  ad  oattam,  flos  tUm  oA  cstooai  i  la  Mmolli  labfa  tl  ad  tmletm 
tbOgat.^adpoauim.    (Suidenon  de  onuctatf.  sU^nt,  jmtf.  Tfll.  flT.  H.) 

CU)  [B/  Stat  54  G«o.  Ill,  c.  98,  this  law,  and,  by  stat  54  Obo.  ni,  o.  106,  that  (to  not  bwyiiig 
in  woolen,  are  Tepealed.1 

(IS)  In  a  note  upon  tnU  pass&ge  Ut.  ChrUtian  tuts  shown,  tbat  it  ia  implied  in  evei^  com  in 
whicli  an  act  is  forbidden  under  a  pensJ^,  tJiat  "  some  degree  of  pnbHc  it>l8Cbt«f  or  privats 
iqJoTy"  is  involved  In  it,  and  is  the  occasion  of  the  nrohibition. 

"I  perfectly  agree,"  snja  Ifr.  JtiBtice  Rcxd:e,  "with  mybrotlier  Heath  in  refrobatliig  aay  dia- 
Unction  between  malum  proMbiium  and  taoIuM  in  te,  and  oonsidei  it  aa  prcEnant  with  miiiGlii«f. 
lTei7  man  ie  ee  tnnch  bonnd  to  obey  the  civil  law  of  the  land  as  ue  law  of  notnre." 
Aabert  v.  Haze,  2  B.  and  P.  375.  "It  ih  contended,"  eaya  GilchrieL  J.,  "that  there  la  a 
dklinction  between  malvm  prohVntuitt  and  multtm  ix  se ;  between  itiingB  Intrindoally  and 
uuoal^  ymttg,  and  things  which  are  made  ro  merely  by  le^slation.  The  inierenoe  [of  connaal] 
from  thia  diatinotion  ia,  toat  when  an  act  is  merely  malum  pfoMntum,  it  maf  oanaoJenlionBlj  be 
dcnie,  nrovided  only  the  party  1»  willing  to  incar  the  penalty.  He  conaiden  it  optional  with  the 
party  to  do  or  t«  lefhuu  IViim  doing  the  act  in  qne^on,  and  that  the  alternative  ia  ^«aented 
Mm  by  the  legidatore  to  abstain  fh}m  the  act,  or  t»  do  it  and  p^  the  pMul^.  If  thaw 
premisee  and  tSis  reasoning  be  correct,  the  eonrts,  he  m^v,  «aBnot  dMlaie  tM  aet  to  be  Illegal, 
iai  that  would  be  the  infliction  of  a  penalty  beyond  that  linpOHad  by  t^  itatnta.  Bnt  any  paraMi 
who  ahonld  attempt  to  pat  this  theoiy  into  practice  and  to  regulate  hia  eondnot  In-  jL  would 
find  hla  path  filled  with  difficnltlce.    In  the  first  plaoe  be  mnat  aaanme  to  todge  for  Unuelf 


what  Is  right  and  what  is  wrong,  rrreepectire  of  the  law.  He  niut  teat  Ue  mli^riton  to  obef 
tlie  law  by  a  standanl  which  esista  m  his  own  boeom.  His  monl  senae  mart  be  ao  aento 
Oiat  he  vonld  never  be  in  dancer  of  mistakicg  his  dnty,  and  of  aanttoing  it  to  oonnderalionB 
of  private  advantage.  Men  di^  in  their  viewg  of  right  and  wk»k;  Um  moral  senaeof  one 
man  Is  more  acnt«  than  that  of  another.  And  jnst  m  proportion  to  his  obtoaeiMaa  will  he 
be  liable  to  overHtep  the  line  that  separatee  rieht  from  wrong,  and  his  naioning  may  lead 
him  into  the  oommWon  of  a  felonv  wben  he  lancies  himself  to  be  merely  a  Owiaaoer,  and 
that  the  payment  of  a  fine  which  tne  statute  might  impoee  in  a  given  case  would  make  Che 
bdanoe  even,  "ths  snbtle  casnistry  which  self  interest  teaobea  ns  is  a  moat  nnsafe  guide  in 
onaslioiu  of  morals,  and  DBiticalarty  ao  in  relation  to  tliow  tilings  which  have  been  called 
ontieB  of  hnpofeot  obligation,  and  whose  performance  mi^t  be  enforced  by  penalties.  The 
law  would  be  extiemely  oneqnal  in  Its  operation  if  ita  prdiibittaBB  ware  imperative  on  those 
only  who  *tuN^  choose  to  be  bound  by  it  If  obedience  to  the  law  ahonld  depend  entirely 
on  the  conaidence  of  the  individoal,  all  legal  restraints  would  aoon  be  abolished."  Lewis  v. 
irelcl^  14  IT.  H.  396. 

Hie  doctilne  of  some  eoi^  oaasa,  Qiat  when  a  alatnte  merelj  inflicts  a  penalty  tac  doing 
a  partiatilai  aot,  ca  maidng  s  portwilai  oontnot,  without  alao  prohibiting  the  act  or  oontrao^ 
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I  have  now  gone  through  the  deflnitioii  laid  down  of  a  mnnidpaJ  lav;  and 
have  shown  that  it  ia  "a  rale  of  civil  conduct  prescribed  by  the  supreme  power 
in  a  state,  commanding  what  ia  right,  aad  probibiting  what  is  wrong ; "  in  the 
explication  of  which  1  have  endeavoui'ed  to  interweave  a  few  aeefnl  principles 
concerning  the  nature  of  civil  government,  and  the  ohligatdon  of  human  laws. 
Before  I  conclude  this  section,  it  may  not  be  amiss  to  add  a  few  oheervations 
concerning  the  interpretation  of  laws. 

When  any  donbt  arose  upon'  the  conatmction  of  the  Roman  laws,  the  nsa^e 
was  to  state  the  case  to  the  emperor  in  writing,  and  take  his  opinion  upon  it 
This  was  certainly  a  bad  method  of  interpretation.  (13).  To  interrogate  the 
legislature  to  decide  particular  disputes  is  not  only  endless,  hut  affords  great 
room  for  partiality  and  oppression.  The  answers  of  the  emperor  were  i^led 
his  rescriptB,  and  these  had  in  succeeding  cases  the  force  of  per{>etual  laws; 
though  they  ought  to  be  carefully  distinguished  by  ever?  rational  civilian  fh>m 
those  general  constitutions  which  had  only  the  nature  of  things  for  their  guide. 
The  emperor  Macrinus,  as  his  historian  Gapitolinus  informs  us,  had  once 
rvKoi  resolved  to  'abolish  these  rescripts,  and  retain  only  the  general  edicte: 
>-  -'he  could  no£  bear  that  the  hasty  and  crude  answers  of  such  princes  as 
Oommodua  and  Garacalla  should  he  reverenced  as  laws.  But  Justinian  thought 
otherwise,  (n)  and  he  has  preserved  them  alL  In  like  manner  the  canon  laws, 
or  decretal  epistles  of  the  popes  are  fdl  of  them  rescripts  in  the  strictest  sense. 
ContraiT  to  all  true  forms  of  reasoning,  they  argue  from  particulars  to  generals. 

The  mirest  and  most  rational  method  to  interpret  the  will  of  the  legislator  is 
by  exploring  his  intentions  at  the  time  when  the  law  was  made,  by  signs  the 
most  natural  and  probable.  And  these  signs  are  either  the  words,  tne  context, 
the  subject  matter,  the  effects  and  consequence,  or  the  spirit  and  reason  of  the 
law.  (14)    Let  us  take  a  short  view  of  them  all: — 

C»)  Intt.  1. 1.  s. 


Uie  payment  of  tbe  penalty  ig  the  only  lags]  oonBeqaenoe  of  a  riolatdon  at  the  atatata :  Comyiu 
V-  Boyer,  do.  BIli.  i^;  G^moira  v.  vaJon,  2  Camp.  144  j  ia  now  repadUted  both  in  Bngland 
and  In  uiis  ooimtiT,  and  it  ia  now  well  aettled  that  the  obligatiuns  the  partiM  oasume  in  oon- 
fdderatlon  of  the  fottidden  fwt,  will  not  be  enforoed.  See  Drury  c.  DefontttinB,  1  Taunt  136; 
De  BeeinBC.  Anm8tead,10  Bing.IOT,  and  3  M.  and  Scott,  51S;  Bensley  v.  Bignold,  &B.  and  Aid. 
335;  (^  e.  Bowlonda,  a  U.  and  TV.  149;  Wheeler  v.  RosseU,  17  Maae.  258;  MiteheUc.  Smith, 
1  Binn.  118 ;  Ebennan  v.  Reitsell,  1  ^.  and  S.  Itil ;  Hale  v.  HendersoD,  4  Hom^.  199 ;  Brackett 
V.  Hoyt,  9  PoBt.  264 ;  NithoU  v.  Bngeleti,  3  Day,  145 ;  Tyson  c.  Thomas,  McCIel.  and  T,  119 ; 
BUdna  F.  ParkhurstjlT  Vt.  105;  Tamttc.  BartJett,  21  VL  184;  Bancroft  v.  Dumaa,  ib.  456; 
Griffith  V.  Wella,  3  Denio,  %»;  Coomba  v.  Emery,  14  Me.  404;  Bhaip  «.  Teeae,  4  Halat  3^ 
Statales  psaaed  solely  for  the  mctiritj  of  the  revenue  have  been  supposed  to  be  ezoeptiona  to  thin 
rule.  Cnndell «.  Dawson,  4  C.  B.  398,  per  Wilde,  Ch.  J,  And  see  Smitli  r.  Mawhood,  14  M.  and 
W.  453 ;  FoTBter  v.  Taylor,  5  B.  and  Ad.  8S7  ;  Taylor  d.  Crowland  Qas  Co.,  10  Bzoh.  293 ;  HiU  v. 
Bmith,  Morris,  70.    Bat  oertaMy  no  anoh  diBdnctlon  can  be  reoogniied  whore  the  penalty  is 
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declantoiy  statute  will  have  the  effect  la  determine  the  meaning  of  the  law  in  its  qtjdioalion  to 
ftatnre  tranuotionB  only,  and  not  to  bind  the  eonrta  in  their  ap)>llDation  of  the  law  to  tranaaotiona 
which  have  taken  place  prevloaaly.  To  declare  what  the  law  ia  or  ba«  been  ia  the  province  ot 
the  JndidaiT ;  to  prescribe  what  It  aboil  be  in  the  ftitoie  belonn  to  the  legialatnre.  Dash  e. 
TauEleek,7  Johns.  498;  Greenouf^  s.  Greenoogb,  llPenn.  8t  494;  Bdswc  Tell  Aasociation, 
39  Penn.  St.  137. 

(14)  The  intention  of  the  k^atore  when  properly  disooTerable  ia  always  to  control  in  the 
constjuctjon  of  statulea:  Jackson  c.  Collina,  3  Cow.  89;  Jackson  «.  Tannndt,  12  Johns.  176; 
People  B.  TJtica  Tnanrouce  Co.,  15  Johns.  358;  Crocker  v.  Crane,  21  Wend.  211 :  Bllis  v,  Paige, 
1  Pick.  45;  Holbrooke.  Holbiook,  ib.  250;  People  «.  Canal  Commisdonera,  3  Scam.  153;  Bar- 
ker V.  Eaty,  19  Yt.  ISt;  Catlin  «.  Hull,  21  Tt  169.  But  the  intent  moat  be  gaUiered  bom 
the  lan^o^  employed  to  eipresa  it:  and  where  the  lan^age  ia  dear  and  eiplicit,  and  eat- 
coptilile  of  but  one  tnosning,  and  them  is  nothing  Inoon^oua  in  the  act,  a  conit  ia  bound  to 
auppOM  the  iegialatore  intended  what  the  language  imports.  Barataw  v.  Smith,  Wal.  oh. 
~"^;  BidweU  v.  Whitaker,  1  ilieh.  469;   People  i>.   Pnrdy,  2  HiU,   35;   Spenoer  tr    "'-'-    ' 
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1.  Words  are  generally  to  be  understood  in  their  nanal  uid  mogt  known  sig- 
nification ;  not  so  mnch  regarding  the  propriety  of  grammar,  as  their  general 
mid  popoiar  nse.  Thus  the  law  mentioned  by  Puffendorf  (o)  which  forbad 
a  layman  to  la^  hands  on  a  priest,  was  adjadg^  to  extend  to  him,  who  had 
Iinrt  a  priest  with  a  weapon.  Again,  terms  of  art,  or  technical  terms,  most  be 
taken  according  to  the  acceptation  of  the  learned  in  each  art,  trade,  and  sci- 
ence. (15)  So  in  the  act  of  settlement,  where  the  crown  of  England  ie  limited 
"  to  the  princess  Sophia,  and  the  heirs  of  her  body,  bein^  protestante,"  it  becomea 
neceBsary  to  call  in  the  assistance  of  lawyera,  to  asoeriain  the  precise  idea  of  the 
words  "heirs  of  her  body,"  which,  in  a  legal  sense,  comprise  only  certain  of  her 
lineal  de8cendaiit& 

*3.  If  words  happen  to  be  still  dnbiooB,  we  may  establish  their  mean-  rvgni 
ing  from  the  conisrt,  with  which  it  may  be  of  singular  nse  to  compare  a  I-  J 
word  or  a  sentence,  whenever  they  are  ambiguous,  equivocal  or  intricate.  Thus 
the  proeme,  or  preamble,  is  often  called  in  to  help  the  construction  of  an  act  of 
parliament.  (16)  Of  the  same  nature  and  nse  is  the  comparison  of  a  law  with 
other  laws,  that  are  made  by  the  same  legislator,  that  have  some  affinity  with 
the  subject,  or  that  expressly  relate  to  the  same  point.  (17)  Thns,  when  the  law 
of  England  declares  murder  to  be  ffelony  without  benefit  of  clergy,  we  must 
resort  to  the  same  law  of  England  to  learn  what  the  benefit  of  clergy  is;  and, 
when  the  common  law  censures  simoniacal  contracts,  it  affords  great  ught  to  the 
Bul^ect  to  consider  what  the  canon  law  has  adjudged  to  be  simony.  (18) 

(a}  L.  of  N.  and  N.  E.  11.  8. 

Cantwell  v.  Owens,  14  Ud.  215 ;  Pattison  v.  Tnbft,  12  CaL  175 1  HoiB  of  Ludlow  t.  Johnson,  3 
Ohjo,  553 ;  In  TB  MnipliT,  3  Zab.  ISO ;  Eiekiel  v.  DiiOD,  3  Eelif,  146 ;  UoClnBk;  v.  Oromwell,  11 
N.  T.  693:  Eolmw  e.  Cnrley,  31  If.  T.  289;  Steamboit  Co.  e.  TnuupoitatJon  Co.,  3  Green,  N. 
J.  13. 

(15)  Bee  TToiMd  States  v.  Moglll,  1  Wadi.  0.  0.  463;  Voited  States  v.  Palmer,  3  Wheat.  610; 
Hercluutf s  Baok  V.  Cook,  4  Pick.  411;  Fooleo.  Poole,  3  B.  and  P.  620;  AstoTo.  UMonlos.  Co., 
7  Coir.  203. 

(16)  The  title  of  a  statute  may  be  a  guide  to  the  int«at  of  tbe  law-makei,  where  the  body  of 
the  statDte  appears  to  be  amlueuonB  or  doubtfoL  United  States  *.  Pabner,  3  Wheat  610;  Bm- 
cett  V.  BmgeU.  1  Ohio,  480 1  BasUuKU  n.  HoAlpin;  1  Eellv,  157 ;  Bristow  v.  B&rker,  14  Johns. 
206;  Cohw  v.  Barrett,  6  Col.  195.  Bo  also  may  the  pieamble.  Edwards i.  Peoide,  3  Soam.  465 ; 
Jaokson  v.  Gilchrist,  15  Johns.  89;  People  «.  ITtica  Insurance  Co.,  ib.  390;  Holbniok  c.  Hol- 
brook,  1  Pick.  950;  Halton  v.  Cove,!  B.  and  Ad.  538;  Whitmore  v.  Bobertsoa,  8  H.  and  W. 
472;  Flyim  i>.  Abbott,  16Cal.  %8;  Conslaatine  c.  Van  Winkle, 6  Hill,  177.  TTnder  the  constitU' 
turns  of  some  of  the  American  States,  which  reqolre  the  object  or  snbject  of  a  statute  to  b? 
eiprssBed  in  Qie  title,  it  is  obvious  that  the  title  has  become  more  important,  and  may  oontrol  tlie 
eratstmction.    See  Cooley  Const  Lim.  141. 

(17)  [It  is  on  established  mle  of  consCmotion  that  statutes  t»  pari  materia,  or  npon  the  some 
ncjeot.  mnst  be  coiutraed  with  a  rBferenoe  to  each  other ;  that  is,  that  what  is  clear  in  one  stat- 
ute shaQ  be  called  in.  aid  to  eiplahi  what  is  obsonre  and  ambignons  in  another.  Thns  the  qnolifl- 
cation  Mt  to  kiU  game  (22  and  33  Car.  II,  o.  25,)  enaote,  "  that  every  person  not  havinK  lands 
■ad  tenemcmts,  or  some  oUier  estate  of  inheritauoe,  of  the  clear  yearly  value  of  1001.  or  for  life, 
—  •- — = — " ' '  -- — ' ' '  "—  clear  yearly  valoe  of  150i."  (eioept  cert^n 

.._  .i_^._  ^  ^„|,t  arose  whether  the  words 

num.     The  oonrt  of  king's  benob 

into  the  fbimer  qnalifioaticai  acta,  and  having  fbnnd  that  it  was  eleai  by  the  first 

., act;  13B.I.  61.1,  0.13;  that  a  l^nnan  should  have  40i.  a  year,  and  a  priest  101.  a 

year,  and  that,  by'  the  1  Ja.  o.  27,  the  qoalifioatlons  were  olearlj;  an  Bstatn  of  iitheritance  of  101.  a 
year,  and  an  eet^  for  lilb  of  30t.  a  year,  they  piesnmed  that  It  still  was  the  intentioD  of  the  legisla- 
titre  to  make  the  yeariy  valae  of  an  estate  for  liie  greater  than  that  of  an  estate  of  inheritance, 
thoo^  the  aani«  proportions  were  not  preserved ;  and  therenpon  decided  that  olergymen,  and  all 
others  poaaessed  of  a  lifs  estate  only  nm^  bave  1501.  a  year  t«  be  qoaMed  to  kill  game.  Lowndes 
»,  LewM,  E.  T.  22  Geo.  in. 

Tbatsama  mis  to  disoover  the  iDt«ntion  of  a  testator  is  applied  to  wills,  vii.,  the  whole  of  a  will 
■h.n  be  taken  nnder  oon^eration,  in  order  to  decider  the  maanisg  of  an  olMoore  passage  in  it.  ] 

The  statute  tapoH  Btateria  are  to  be  constmed  together,  see  Chnrch  «.  Crookar,  3Mass.  17; 
MendMi  r.  WoreeBtM  Co.,  10  Piok.  236 ;  Frink  v.  King,  3  Scam.  144:  M'Cartee  v.  Orphan  Asy- 
lum Sodety,  9  Cow.  607 ;  Iiham  v.  Bennington  Iron  Co.,  19  Tt.  230 ;  Hayes  w.  Hanson,  12  N.  H. 
284;  Haunel  V.  MsDiui,  13  Ohio  St.  468;  SaLaiighlin  v.  Hoover,  1  Oregon,  31;  Bogers  v.  Brad- 
dkaw,  30  Johns.  735 ;  Green  o.  Conunonwealth,  12  AUen^  165 :  Billingslea  «.  Baldwin,  S3  Ud. 
85:  Bobbins  p.  Baflroad  Co.,  32  CaL  472. 

(18)  See  United  States  v.  Palmer,  3  Wheat.  610. 
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ana  lenemenn,  or  some  otner  eeuHe  oi  mnernanoe,  oi  ui 
or  haviiw  lease  or  leasee  of  mnety-njne  yean  of  the  olea 
]>enons,)sbaUnotbeaUowedtokiUgame.  UponthisK 
or  jTor  U/e  sbonld  be  lefarred  to  the  1001.  or  to  Uw  ISOJ.  } 


60  Interpretation  of  Laws.  [bitiv 

3.  As  to  the  svbieei  matter,  words  are  alvays  to  be  tmderstood  as  hliTing  a 
regard  thereto,  for  that  is  always  supposed  to  be  in  the  eye  of  the  l^slator,  and 
all  his  espresaioQg  directed  to  that  end.  Thus,  when  a  law  of  our  fidward  III. 
forbids  all  ecclesiastical  perBons  to  parchase  provisions  at  Borne,  it  mi^ht  seem 
to  prohibit  the  buying  of  grain  and  other  victual ;  but,  when  we  consider  ttiat 
tha  statute  was  made  to  repress  the  nsurpations  of  the  papal  see,  and  that  the 
DominationB  to  benefices  by  the  pope  were  called  provisions,  we  shall  see  that  the 
restraint  is  intended  to  he  laid  upon  such  provisions  only. 

4.  As  to  the  effects  and  conseqiience,  the  rule  ie,  that  where  words  bear  either 
none,  or  a  very  absurd  signification,  if  literally  nnderstood,  we  must  a  little 
deviate  from  the  received  sense  of  them.  Therefore  the  Boiognian  law,  men- 
tioned by  Puffendorf,  (^)  which  enacted  "that  whoever  drew  blood  in  the 
streets  should  be  punished  with  the  utmost  severity,"  was  held  after  long;  debate 
not  to  extend  to  tne  surgeon,  who  opened  the  vein  of  a  person  that  fell  down  in 
the  street  with  a  fit  (19) 

r*6l1  *^'  ^°^  ^^^7r  ^^  Kio^  universal  and  effectual  way  of  discovering 
^  -'  the  true  meaning  of  a  law,  when  the  words  are  dubious,  is  by  connder- 
Ing  the  reason  and  ^rit  of  it ;  or  the  cause  which  moved  the  lenslator  to 
enact  it  (20)  For  when  this  reason  ceases,  the  law  itself  ought  l^ewite  to 
cease  with  it  An  instance  of  this  is  given  in  a  case  put  by  Cicero,  or  whoever 
was  the  author  of  the  treatise  inscribed  to  Herennius.  (q)  There  was  a  law,  that 
those  who  in  a  storm  forsook  the  ship  should  forfeit  all  property  therein  ;  and 
that  the  ship  and  lading  should  belong  entirely  to  those  who  staid  in  it  In  a 
dangerous  tempest  all  the  mariners  forsook  the  ship, .  except  only  one  sick 
passenger,  who,  by  reason  of  his  disease,  was  unable  to  get  ont  and  escape.  By 
chance  the  aliip  came  safe  to  port  The  sick  man  kept  possession,  and  claimed 
the  benefit  of  tbe  law.  Now  here  all  the  learned  a^ree,  that  the  sick  man  is  not 
within  the  reason  of  the  law ;  for  the  reason  of  making  it  was,  to  give  encourage- 
ment to  such  as  should  venture  their  lives  to  save  the  vessel ;  but  this  is  a  merit 
which  he  conld  never  pretend  to,  who  neither  staid  in  the  ship  upon  that  account, 
nor  contributed  any  thin^  to  its  preservation.  (21) 

From  this  method  of  interpreting  laws,  by  the  reason  of  them,  uises  what 
we  call  BfuiYv,  which  is  thus  defln^  by  Grotius:  (r)  "the  corrections  of  that 
wherein  the  ^w  (by  reason  of  its  universality,)  is  deficient"  For,  since  in  laa's 
all  cases  cannot  be  forseen  or  expressed,  it  is  necessary  that,  when  the  general 
decrees  of  the  law  come  to  he  applied  to  particular  cases,  there  should  be  some- 
where a  power  vested  of  defining  those  circumstances,  which  (had  they  been 
foreseen)  the  legislator  himself  would  have  expressed.    And  these  are  the  coses 

(r)  I  B.  c.  n.  1 8.  fqj  l  1.  0. 11.  frj  Dt  XqnUatm,  1 1. 


0<Mdwin,3Mus.47S;  State  «.  M^hew,3  010,487;  Earn  ^  tr.  FKrifio  HIUs,  U  ABen,  380 ; 
Ibmoi  e.  Steele,  3  Scam.  97 ;  Bdwsrda  v.  Pope,  ib.  465 ;  OhNtxrat  r.  Shane's  LeMse,  16  Oblo, 
699;  Union  Inaorance  Co.  v.  Hose,  91  How.  66;  Britton  o.  Fenv,  14  MiidL  66:  nnmnMCV. 
Plummui  37  Hfiw.  18S ;  Noiria  tr.  Cljmer,  S  Feim.  fit  377 ;  Hedeeoook  «.  Savla,  64  M.  a  6SS. 

(SO)  See  ftarOier,  Dash  e.  Tan  Kloek,  7  Johns.  486;  PeDide  e.  Utlos  Ibnonuioe  Go.,  16  Jidma. 
38i ;  MiUer  r.  Dobson,  1  Qilm.  572 ;  Dnroiugeaii  n.  Uolted  States,  6  Oraiwh,  201 ;  Peonle  «.  Oannl 
CknmniBgioiisrg,  3  Scam.  153;  Tooele  e.  HaU,  4  IT.  T.  140.  Hem;  •.  TUaon,  SI  Yt  466. 

(21)  A.  «UtQte  is  always  to  be  constroed  so  as  to  render  it  effectnal,  if  poestUe,  ratlier  liian  to 
defeat  it  Watervliet  Turnpike  Co.  e.  UoEean,  6  HiU,  616 ;  ShrewabniT  e.  Bojlaton,  1  Fiok. 
106.  And  BO  as  to  Eire  effect  to  all  its  provisions,  if  praotioable ;  People  v.  Pncdf,  2  Hill,  36 ; 
Parkinson  v.  State,  14  HA.  1S4 ;  Rjegate  v.  Wardsboro,  30  Vt  740 ;  Brooks  v.  Sohool  Oommis- 
sioner^Sl  Ala.  S27 ;  Qreen  t>.  Wdler,  33  Ulra.6e0;  Toloott e.  Wigtm,  T  Iiid.4d;  Paoplev. 
Bums,  5  Uich.  114. 

And  if  a  *<tatnte  is  snsoeptible  of  two  oonstniotiona,  em  of  wUoh  wtmld  render  It  anwmstitn- 
tionsl,  and  the  othernot,  it  is  toTeceire  the  latter  oonsbmoUon  as  nNesmptiTelrezweadng  the 
legislatiTB  intent  NewWd  v.  Uarsb,  19  HI.  384 ;  Dow  «.  Noiris,  4  K.  H,  17 ;  Peo]^  «.  Super- 
visors of  Orange,  17  N.  T.  S41 ;  Clark  e.  Booheetai,  94  Baib.  471. 

On  interpretation  generally,  See  Bntherford's  InstitntM  of  Hatnial  I«w,  B.  %  0. 7,  aad  Uebo'B 
permeneutioa, 
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vhich  according  to  QrotinB,  "  lex  turn  exacts  d^nit,  ud  arhUrio  honi  viri 
jMvmiUit."  (23) 

Equity  thus  depending,  essentiftlty,  upon  the  particular  ciroametances  of  each 
indiridsal  caae,  there  can  be  no  eatablished  *rnles  and  fixed  precepta  of  r^aa-i 
equity  laid  down,  without  deetroying  ita  very  eesence,  and  reducing  it  to  l-  -I 
a  poaitiTe  law.  And,  on  the  other  ^nd,  the  liberty  of  considering  all  caaes  in 
an  equitable  light  mast  not  be  indulged  too  fbr,  lest  thereby  we  deBtroy  all  law, 
and  leave  the  decision  of  eyery  gueation  entirely  in  the  Dreaet  of  the  judge. 
And  law,  without  equity,  though  hard  and  disagreeable,  is  much  more  deairabl« 
for  the  public  good  than  equity  without  law ;  wkich  would  make  evory  judge  a 
legislator,  and  introduce  moat  infinite  coafbaion;  as  there  would  then  be  almost 
ae  many  different  rules  of  action  laid  down  in  oor  oourta,  as  there  are  differenoca 
of  capacity  and  sentiment  in  the  human  mind.  (23) 


sBCTios  m. 

OF  THE  LAWS  OF  ENGLAND. 

The  municipal  law  of  England,  or  the  rule  of  civil  conduct  prescribed  to  th« 
inhabitants  of  this  kii^om,  may  with  suffioirait  propriety  be  dirided  into  two 
kinds :  The  kx  mm  scripta,  the  unwritten,  or  common  law ;  and  the  lex  icrvpta, 
the  written,  or  statute  law, 

The  lex  non  gcripta,  or  unwritten  law,  includes  not  only  general  eusttmu,  or 
the  CMnmou  law  properly  so  called ;  but  also  the  porMeubr  cuatomg,  of  certain 
parts  of  the  kingdom ;  and  likewise  those  parHctttar  laws,  that  are  by  custom 
observed  only  in  certain  courts  and  jurisdictions. 

When  I  cful  these  parts  of  our  law  leffes  non  aeriptis,  I  would  not  be  under- 
stood ae  if  all  those  laws  were  at  present  merely  oral,  or  oiHnmunicated  from 
the  fbrtner  ages  to  the  present  solely  by  word  of  mouth.  It  is  true  indeed  that, 
in  the  profound  ignorance  of  letters  which  formerly  overspread  the  whole 
western  world,  all  laws  were  entirely  traditional,  for  this  plain  reason,  beoansa 
the  nations  among  which  they  prevailed  had  but  little  idea  of  writing.  Thus 
the  British  as  well  as  the  Gallic  Druida  committed  all  their  laws  as  well  as 
learning  to  memory ;  (a)  and  it  ia  said  of  the  primitive  Saxons  here,  aa  well  as 
their  brethren  on  the  continent,  that  leges  sola  memoria  et  «su  retinebant  {b). 
Bat  with  us  at  present,  the  monuments  and  evidenoee  of  our  legal  onstoma  are 

faj  C>a,  A  b.  a.  W.  a,  0.  U.  ftj  Spolm.  QL  M. 

(3S)  [I  eMmot  forbew  otweiviiw,  {aii  Lord  Tendarden),  that  I  tiilnk  there  Ib  dw^B  iaani 
in  gmng  affieot  to  wbot  is  o«Ued"'uia  eqni^  of  aBtatato:"  and  tbst  it  ia  lonob  safer  and  better 
t«  relv  DD  and  abide  bj  tho  plain  words:  ^uujOKb  tlie  leidHlatTire  miRht  poeaibly  bare  provided 
for  ottier  oaeea  had  their  attention  been  directed  to  them.  B  B.  and  0.  475.  And  in  a  recent  case 
in  which  this  nile  woe  mnoh  disooBBed,  Hr.  Jnstioe  Oderidge  said,  "It !«,  in  my  o^on,  bo 
important  for  tbe  oonrt,  In  oonrtming  modem  atatDleh  to  aot  npon  the  principle  of  gtvins  fliU 
eSeot  to  their  langnMe,  Kidof  dtclimngUimonld  thattangnageinorderhi  meet  either  an  alleged 
"y,  Qpon  donbtftal  erldenoe  of  mtention,  that  nothing  will  induce 
operation  of  a  section  irhioh  ia  within  its  words,  but  clear  and 
h.  A^  It  *n  Aiiflii  it,a  ManaraT  intont  of  Ow  BtatotB;  and  '■'•"  '■'* 
itli  othoi  ovamiliug  proviid 


6  A.  and  E,  7.] 

ar_  _  ..  •.!.■_  J 1_^ — ^  which  erists  in  our  gover 


leeldeB  in  the  &tg,  wlio  con  prevent  the  aummum  hu  from  becoming  srnnma  i^wria,  by  a 
idiBohite  or  a  oonditiraul  pwdon,  or  in  jilries,  who  determine  whether  auj,  or  to  what  extent, 
damagM  aludl  be  rendeied.  Bnt  egmty,  as  hei^  explained,  Is  hv  no  means  applicable  to  the 
eonrtof  (dunony;  fin  the  learned  Jndge  baa  elsewliere  trolf  said,  that  "the  s^Btem  of  onrconrta 
of  equity  is  a  laboured  oonlleoted  syatem,  goVemed  bj  establishod  rales,  and  bonnd  down  by 
precedenta,  from  wliicb  they  do  not  aepart,  although  l^e  reason  of  some  of  them  may  perhaps  be 
liaMeto    "    -      "    "--•-^-   ""- 


o  objection."    Book  iii,  433.1 
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63  Laws  of  Enqland.  [Intro, 

contained  in  the  records  of  the  seTer&l  courts  of  justice,  in  books  of 
r*641  "i^P*"^  ^^^  judicial  decisions,  and  in  the  treatises  of  learned  sages  of 
*■  -'  the  profession,  preserved  and  handed  down  to  ns  from  the  times  of 
highest  imtiqnitj.  However,  I  therefore  style  these  parts  of  our  law  lyes  non 
scHptcB,  because  their  original  institation  and  authority  are  not  set  down  ia 
writing  as  acta  of  parliament  are,  but  they  receive  their  binding  power  and  the 
force  of  lavs  by  long  and  immemorial  usage,  and  by  their  nniversal  reception 
throughout  the  kingdom.  In  like  manner  as  Anlns  Gellins  defines  the_;«8  non 
scriptum  to  be  that,  which  is  "  tacUo  et  iUitvrato  hominvm  contenau  et  moribus 


Our  ancient  lawyers,  and  particularly  Fort«8Cue,(c)  InsiBt  with  abundance  of 
warmth  that  these  customs  are  as  old  as  the  primitive  Britons,  and  continued 
down,  through  the  several  mutations  of  government  and  inhabitants  to  the 
present  time,  unchanged  and  unadulterated.  This  may  be  the  case  aa  to  some ; 
but  in  general,  as  Mr.  Selden  in  his  not«B  observes,  this  assertion  must  be 
understood  with  many  grains  of  allowanee ;  and  onght  only  to  signify,  as  Qie 
truth  seems  to  be,  that  there  never  was  any  formal  exchange  of  one  system  of 
laws  for  another;  thoud^  doubtless,  by  the  intermixture  of  adventitious 
nations,  the  Romans,  the  Ficts,  the  Saxons,  the  Danes,  and  the  Normans,  t^ey 
must  have  insensibly  introduced  and  incorporated  many  of  their  own  customs 
with  those  that  were  before  established;  thereby,  in  all  probability,  improving 
the  texture  uid  wisdom  of  the  whole  by  the  accumulated  wisdom  of  divers 
particular  countries.  Our  laws,  saith  Lord  Baoon,((f)  are  mixed  as  our 
language ;  and,  as  our  language  is  so  much  the  richer,  the  laws  are  the  more 
complete. 

And  indeed  onr  antiquaries  and  early  historians  do  all  positively  assure  ns, 
that  our  body  of  laws  is  o^this  compounded  nature.  For  tiiey  tell  ns  that  in 
the  time  of  Alfred  the  local  customs  of  the  several  provinces  of  the  kingdom 
were  grown  so  various,  that  he  found  it  expedient  to  compile  his  Dome-Book,  or 
r*65l  ^^''  Judieiaiia,  for  the  general  use  of  the  whole  kingdom.  *This  book 
<-  -'is  said  to  have  been  estant  so  late  as  the  reign  of  King  Edward  the 
Fourth,  but  is  now  unfortunately  lost.(l)  It  conuined,  we  may  probably 
suppose,  the  principal  maxims  of  the  common  law,  the  penalties  for  misdemea- 
nors, and  the  forms  of  judiciti  proceedings.  Thus  much  may  at  least  be 
collected  from  that  injunction  to  observe  it,  which  we  find  in  the  laws  of  King 
Edward  the  elder,  the  son  of  Alfted.(e)  "  Omnibwa  qui  republics  prasunt 
etiam  atque  etiam  tnando,  ut  omnibut  ceqtios  se  prtebeanl  judicss,  peritule  ac  in 
judiciaH  libra  {8aiconice,t)om33eo)  scnpium  kabetur:  nee  quicqttam  fortaidttU 
qwinjug  commune  {Saxonice,  TOlCJldlCe)  av4ficter  libereque  dicant." 

But  the  irruption  and  establishment  of  the  Danes  in  England,  which  followed 
soon  after,  introduced  new  customs,  and  caused  this  code  of  Alfred  ia  muiy 

Erovinces  to  Ml  into  disnse,  or  at  least  to  be  mixed  and  debased  with  other 
kwe  of  a  ooaraer  alloy;  so  that,  about  the  beginning  of  the  eleventh  century, 
there  were  three  principal  systems  of  laws  prevailing  in  different  districts :  1. 
The  Mercen-Laae,  or  Mercian  laws,  which  were  observed  in  many  of  the  midland 
counties,  and  tnose  bordering  on  the  principality  of  Wales,  the  retreat  of  the 
ancient  Britains;  and  therefore  very  probably  intermixed  with  the  British  or 
Dmidical  customs.  2.  The  West-Saxon  La^e,  or  laws  of  the  West  Saxons, 
which  obtained  in  the  counties  to  the  south  and  west  of  the  island,  from  Kent 
to  Devonshire.  These  were  probably  much  the  same  with  the  laws  of  Alfted 
above  mentioned,  being  the  municipal  law  of  the  far  most  considerable  part  of 
his  dominions,  and  particularly  including  Berkshire,  the  seat  of  his  pecnliar 
residence.  3.  The  Dane-Lage,  or  Danish  law,  the  very  flame  of  which  speaks 
its  original  and  composition.    This  was  principally  niaintained  in  the  rest  of 
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the  midluid  counties,  and  also  on  th«  eastern  coast,  the  part  most  expoeed  to 
the  TieitB  of  that  piratical  people.  Ab  for  the  yery  northern  prorincea,  they  were 
at  that  time  nndw  u  distinct  government  {f\ 

*  Ont  of  these  three  laws,  Buger  Hoveden  (ff)  and  Ranulphus  Cestrensia  r*ggi 
(h)  informs  ns,  King  Edwtud  t£e  Oonfessor  extracted  one  uniform  law,  or  I-  -' 
digest  of  laws,  to  be  observed  thongbont  the  whole  kingdom ;  though  Qovenden, 
ana  the  author  of  an  old  manascript  chronicle  (t)  assure  ua  likewise  that  this 
work  was  projected  and  bt^n  by  his  grandfather  King  Edgar.  And  indeed  a 
gener^  digest  of  the  same  nature  has  been  constantly  found  expedient,  and 
therefore  put  in  practice  by  other  great  nations,  which  were  formed  fh)m  an 
aoflembla^  of  little  provinces,  governed  by  peculiar  customs,  as  in  Portugal, 
onderKing  Edward,  about  the  beginning  of  the  fifteenth  century,  (k)  In  Spain 
ander  Alonzo  X,  who,  abont  the  year  1250,  executed  the  plan  of  his  &ther  St. 
Ferdinand,  and  collected  all  the  provincial  customs  into  one  uniform  law,  in  the 
celebrated  code  entitled  Las  Partidas.  {I)  And  in  Sweden,  about  the  same  era, 
when  a  universal  bodv  of  common  taw  was  compiled  out  of  the  particular  customs 
established  by  the  laghman  of  every  province,  and  ^itltled  the  land's  lagh,  being 
analogous  to  the  common  law  of  England,  (m) 

Bow  these  undertakings  of  Kin^  Edgar  and  Edward  the  Oonfesaor  seem  to 
have  been  no  more  than  a  new  edition,  or  fresh  promulgation,  of  Alfred's  code 
or  dome-book,  with  such  additions  and  improvements  as  the  experience  of  a 
oentnry  and  a  half  had  suggested;  for  Al&ed  is  generally  styled  by  the  same 
historians  the  Ugum  Anglicanarum  condUor,  as  Edward  the  Confessor  is  the 
resiUiUor.  These,  however,  are  the  laws  which  onr  histonea  so  often  mention 
nnder  the  name  of  the  laws  of  Edward  the  Oonfessor,  which  our  ancestors 
struggled  so  hardly  to  maintain,  under  the  first  princes  of  the  Norman  line ;  and 
whidi  subsequent  princes  so  frequently  promised  to  keep  and  restore,  as  the 
most  popular  act  they  could  do,  when  pressed  by  foreign  emergencies  or  domestic 
discontents.  Thesearethelaw8thatsoTigorou8lywithstood*therepeated  r^gw-j 
attacks  of  the  civil  law;  which  established  in  the  twelfth  century  a  new  L  * 
Soman  empire  over  most  of  the  states  of  the  continent:  states  that  have  lost^ 
and  perhaps  upon  that  account,  their  political  liberties;  while  the  fees  consti- 
tution of  England,  perhaps  upon  the  same  account,  has  been  rather  improved 
than  debased.  These,  in  Hiort,  ore  the  laws  which  gave  rise  and  original  to  that 
collection  of  maxims  and  customs  which  is  now  KnoWn  by  the  name  of  the 
common  law ;  a  name  either  given  to  it  in  contradistinction  to  other  laws,  as 
the  statute  law,  the  civil  law,  the  law  merchant,  and  the  like ;  or,  more  probably, 
as  a  law  common  to  all  the  realm,  the_;'u3  commune,  or  folcright,  mentioned  by 
king  Edward  the  elder,  after  the  abolition  of  the  several  provincial  customs  and 
particular  laws  before  mentioned. 

Bnt  though  this  is  the  most  likely  foundation  of  this  collection  of  maxims 
and  customs,  yet  the  maxims  and  customs,  so  collected,  are  of  higher  antiquity 
than  memory  or  history  can  reach  (3)  nothing  being  more  difficult  than  to  ascer^ 

Ip  Hal.  Bbt.  n.  {gttKStn.n.  f\)  In  Edn.  Cimftuor.  ftj  In  Stld.  ad  SaOmir,  t. 

ftj  Hod.  Dd.  him.  zzU  1U.  a)  IMd.  xi.  ill.       r«J  AU.  xxxlU.  U,  N. 

(S)  "Our  Enjriigh  lawyerB,"  observee  ilx,  HaUam,  "prone  to  magnify  the  antiqiiitr  like  tbe 
otbei  merits  of  Uiair  Bjetom,  are  apt  to  oanj  ap  the  data  of  the  oommon  law  tm,  like  tho 
pedigree  of  an  illnstriotiB  family,  It  loeea  itself  in  the  obstmrit;  of  ancient  timeB;  Sir  Mat- 
tliBv-  Bale  not  besttating  to  Bay  that  its  ori^  io  as  andiRcoTerableB«  that  of  tho  Nile!"  It 
wonld  be  eqaally  perplexing  and  nQsatisf^torf  to  the  atndent,  tn  pu^e  before  him  (he 
variona  specnlations  and  eontrovendes  on  this  subject,  whloh  lie  doatt^red  oVer  some  twenty 
Totnmes  now  Ijing  open  aroDad  the  writer  of  these  pages.  Suffice  it  to  observe,  ihht  if  tbe 
reader  bo  moderately  well  acquainted  with  the  early  history  of  his  conntry,  proofs  will 
accumulate  upon  him  oa  he  advances  in  tbe  scieatifio  study  of  his  orofession,  of  the  very 
composite  oh^acter  of  the  oommon  law.  He  Will  find  indnbitabie  evidence  that  some  parti 
of  it  have  been  handed  down  to  ns  from  Saion  times;  tbat  a  far  greater  portion  has  Doen 
derived  from  onr  Xoiman  forefaChers ;  that  the  Roman  law  beare  a  much  ^at«r  proportion 
to  the  other  ingredienta  of  tbe  common  law  than  the  jealous  professorB  of  the  latter  have 
been,  even  in  recent  times,  wil]in(t  to  admit;  and  that  some  of  its  most  dia&gared  portiona 
bear  the  deep  traces  of  that  iichnlasCic  philosophy  which,  at  so  esHy  a  penud  and  for  so  long  a 
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tun  the  predK  banning  sud  &»  first  spring  of  ul  ancient  Bod  long  eettjjliahed 
austom.  Whenoe  it  U  mat  ia  ou*  law  ihe  ^EOodnew  of  ft  onstom  depends  upon 
its  iLaying  been  nsed  time  ont  of  mind ;  oi^  u  the  solemnity  of  our  l^;al  phnwe, 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary.  This  it  is  that 
gives  it  its  weight  and  authority :  and  of  this  nature  u«  the  maxims  and  customs 
which  compose  the  common  l&w,  or  lex  mm  acripta,  of  this  kingdom. 

'fhis  unwritten,  or  common,  law  is  properly  distingulBnable  into  three 
kinds;  1.  General  customs;  whaoh  are  the  uniTeraol  rale  of  the  whole  king- 
dom, and  form  the  common  law,  in  its  stricter  and  more  nsoal  signification. 
%,  Particular  customs ;  which,  for  the  most  part,  affect  only  the  inhw)it«ats  of 
particolor  districts.  3.  Certain  purticnlar  laws ;  which,  by  custom,  are  adopted 
and  uBed  by  some  puticulor  courta,  of  pretty  general  and  extensire  jurisdiction. 
r*681  *^'  ^  to  general  customs,  or  the  common  law,  properly  so  called;  liiis 
I-  -I  is  that  law,  by  which  prooeediugs  and  determinations  in  the  king's  ordi- 
nary courts  of  justice  are  guided  and  directed.  This,  for  the  most  pai^  settles 
the  course  in  which  lands  descend  by  inheritance;  ttie  manner  and  fbrm  of 
acquiring  and  tranafeiring  property ;  the  solemnities  aud  obligation  of  oon- 
tracte;  the  rules  of  expounding  will^  deeds,  and  acts  of  parliament;  the 
reepectire  remedies  of  civil  injuries:  the  several  species  of  temporal  offences; 
with  the  manner  and  degree  of  punishment ;  and  an  infinite  number  of  minuter 
particulars,  which  diffuse  themselves  as  extensively  as  the  ordinary  distribution 
of  common  justice  requires.  Thjjs,  for  example,  that  tiiere  shall  be  four  superior 
oourts  of  record,  the  Chancery,  the  Sing's  Bench,  the  Common  Pleas,  and  the 
SxchequGc; — that  the  eldest  son  alone  is  heir  to  his  anoestor; — that  property 
may  be  acquired  and  traasferred  by  writing ; — that  a  deed  ia  of  no  validity  uiiless 
sealed  and  delivered ; — that,  wills  shsll  be  construed  more  &TOQrably,  and  de^ 
more  strictly ; — that  money  lent  upon  bond  is  recoverable  by  action  of  debt ; — 
tiiat  breaking  the  public  peace  is  an  offence,  and  punishable  by  fine  and  imprison- 
ment ; — all  ttese  are  doctrines  that  are  not  set  down  in  any  written  stamte  or 
ordinanoe,  but  depend  merely  upon  immemorial  usage,  that  is,  upon  common  law, 
for  their  support. 

Some  have  divided  the  common  law  into  two  principal  grounds  or  founda- 
tions: 1.  Established  customs;  such  as  tliat,  where  there  are  three  brothers, 
the  eldest  brother  shall  be  heir  to  the  second,  in  exclusion'  of  the  youngest :  and 
S.  Established  ralee  and  maxims ;  as  "  that  the  king  can  do  no  wrong,  that  no 
man  shall  be  bound  to  accuse  himself"  and  the  like.  But  I  take  ibeee  to  be  one 
and  the  same  thing.  For  the  authority  of  these  maxims  rests  entirely  upon 
gener^  reception  and  usage:  and  the  only  method  of  proving,  that  this  or  uat 
maxim  is  a  rule  of  the  common  law,  is  by  shewing  that  it  hath  been  always  Uie 
Tmca-\  custom  to  observe  it.  f  3)  *But  here  a  very  natural,  and  very  material,  qoes- 
>-  -'  tion  arises:  how  are  these  customs  and  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined  ?    The  answer  is,  by  the  judges  in  the  sevuol 


time,  ntardad  Uie  •dvanoe  of  knowledge  of  tsvvrj  Und.  1%at  our  inoestora  'iFera,Tiiidar  the 
first  piiDCM  of  the  Nonnau  line,  engegad  In  ftaqnent.  stmgglee  to  ■nrintjnn  oeitain  imtitD- 
tJime  knovo  by  the  name  of  Die  Lvai  of  SdtBard  the  Coi\fetior^  is  indupntable,  howerei 
donbtfnl  may  be  the  oiighi,  form  and  chaiacter  of  thewlawu;  wtuoh,  in  all  probaluljtf  were 
little  elM  than  •  digest  by  Edward  of  the  Heroieo,  Weot  Saxon  and  DaniBh  laws,  then  exiatlDg 
and  in  force  in  different  pafts  of  the  kiu^om,  It  m^  upon  the  whole  be  reoelTed  aa  ven^allv 
trae,  that  oor  oommon  Uw  traoea  its  onrin  to  the  early  nsagee  and  anstoma  c^  the  aboiiKind 
Britons,  and  wm  neoBHsarilf  aairmented,  in  different  ages,  bj  the  admlitnre  of  some  of  the 
laws  and  nBages  of  the  Romans,  uie  Piote,  the  Saxons,  the  Danes  and  the  Noimaos,  who  spread 
themselves  over  the  canntrf :  "  Out  laws,"  saf s  Lord  Baoon,  "  beooming  as  mixed  as  oor  lan- 
goaee."    Warrea'i  Law  Studies,  397. 

(3)  The  oommon  law  includes  those  principles,  nsagea  and  roles  of  action  applicable  to 
the  government  and  seonilty  of  person  and  propertv,  wbioh  do  not  rest  for  th&  authority 
upon  aaj  express  and  positive  declaration  of  the  wiU  of  the  legialatnre.  1  Kent,  468.  The 
oommon  law  of  the  American  States  consists  of  the  oommon  law  of  Ehigland  as  modified  by 
Bn^ih  statutes  previous  to  Uie  ooloniiatjou  of  Amerioa,  so  far  as  it  had  Men  found  adapted  h> 
oni  altared  oon£tloD  and  cdrcomstances.  And  those  English  statntes  passed  ailerwsjds,  at 
auj  time  prior  to  tiie  revolution,  which  were  practically  accepted  and  adopted  In  America, 
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courts  of  justice.  They  are  the  depositarieiB  of  the  laws ;  the  tiTing' arades,  vho 
mnst  decide  in  all  cases  of  doubt,,  and  Who  are  bonnd  by  an  oadi  to  decide 
according  to  the  law  of  the  land.  Their  knowledge  of  that  lav  u  deriTed  froni 
experience  and  stndy ;  from  the  " viginH  anTtorvm lucfibraHones"  which  Fortes- 
cue  («)  mentions;  and  from  being  long  pereonally  aoonetomed  to  the  judicial 
deciMonfl  of  their  predeoessoTB.  And  indeed  theae  judicial  decidons  arc  the 
principal  and  moat  authoritative  evidence,  that  can  be  giren,  of  the  exist- 
ence of  BwAi  a  custom  as  shall  form  a  part  of  the  common  law.  The  judg- 
ment itself  and  all  the  prooeedinn  previous  thereto,  are  carefully  registered 
and  preserved,  under  the  name  of  records,  in  public  repositories  set  apart  for 
tiiatparticalOT  purpose ;  and  to  them  frequent  recourse  is  had,  when  any  critical 
qnesnon  arises,  in  the  determination  of  which  former  precedents  may  nve  light 
or  assistance.  And  therefore,  even,  so  early  as  the  conquest,  we  find  the  prata- 
ritorum  memorta  eventontm"  reckoned  up  as  one  of  the  chief  qualifications  of 
those  who  were  held  to  be  "  legibus  patruB  opHme  imtituii."  (o)  For  it  is  an 
established  rule  to  abide  by  tonner  precedents,  where  the  same  points  oome 
agwn  in  litigation :  as  well  to  keep  the  scale  of  justice  even  and  st^y,  and  not 
liable  to  waver  with  every  new  judge's  opinion ;  as  also  because  the  law  in  that 
case  being  solemnly  declared  and  determined,  what  before  was  uncertain,  and 
periiaps  indifferent,  is  now  become  a  permanent  rule  which  it  is  not  in  the  breast 
of  any  subsequent  judge  to  alter  or  vary  frxim  according  to  his  private  senti- 
ments ;  he  being  sworn  to  determine,  not  according  to  his  own  private  judgment, 
bnt  according  Xo  the  known  laws  and  customs  of  the  land ;  not  deiegt^ied  to 
pronounce  a  new  law,  but  to  maintain  and  expound  the  old  one.  Yet  wis  role 
admits  of  exception,  where  the  former  determination  is  most  evidently  contrary 
to  leason;  •much  more  if  it  be  clearly  contrary  to  the  divine  law.  But  [-•»»-! 
even  in  such  cases  the  subsequent  jaages  do  not  pretend  to  make  a  new  *■  ^ 
law,  but  to  vindicate  the  old  one  from  misrepresentation.  For  if  it  be  fonnd 
that  the  former  decision  is  manifestly  absurd  or  unjust,  (4)  it  is  declared,  not 
that  such  a  sentence  was  bad  law  ;  but  that  it  was  not  law  ;  that  is,  that  it  is  not  the 
estaUished  custom  of  the  realm,  as  has  been  erroneonaly  determined.    And  hence 

r>J  Cap.  a  {e}  Sfld.  RadBW  of  Tllh.  a.  8. 


became  alao  a  put  of  tlie  American  common  law,  Se«  Tan  Nean  c.  Faokai^,  3  Pet.  144  j 
Morgan  v.  Ziag,  30  Barb.  9 ;  May  v.  WiIboq,  1  N,  H.  58 ;  Honghton  e.  Page,  S  N.  H.  44 ;  Btata 
tr.  RtJbiiB,  8  fT  H.  660;  Ooinmonwealtl)  v.  Xnowlton,  9  Uasa.  534;  Gommonwealth  v.  Eont,  4 
Het  122;  Undsev  v.  Coats,  1  Ohio,  946:  Stata  v.  Bnohanan,  6  H.  and  J.  356;  Pratt  c.  Sada,  1 
Blackfl  81 1  LvIb  v.  Bichaid^  9  S.  and  R.  XW ;  Simpsuit  v.  State,  5  Ten.  356 :  Stent  v.  'Kejta, 
3  Doas.  Miob.  184 ;  Lormau  e.  B«dboii,  8  If  ioh.  18 ;  Norris  v.  Harris,  15  Oal.  296 ;  PlerBOD  «. 
State,  12  Ala.  149.  • 

Tbe  eourta  of  ime  Btate  irill  premme  Mtm  common  law  of  a  nster  state  to  be  tlie  same  as  thcdr 


Of  the  Umled  StatM.  as  a  nation,  there  is  no  common  law.     "  The  federal  govenraMnt  is  oom- 
lent  state!         '      '     ''  '  ""         ''"  '--'  ' 

principle  ^ 


poeed  tA  sovereign  and  independent  states,  eM^  of  whioh  imnr  have  its  local  luages,  otutoniB 
and  common  law.    There  is  no  principle  which  pervades  the  Ur'"   ""'  ^"  '''"         ■■»■— '■       ' 


taw,  that  ifl .^ -- 

made  a  part  of  onr  federal  sfstem  only  by  legislative  adoption."  UcLean,  J.,  m  wbeaton  V. 
Peters,  8  Pet.  SSS.  And  see  United  Btates  v.  Hudson,  7  Crencb,  39;  UnJtad  States  «.  Ooolidge, 
1  Wlieat.  415;  United  States  v.  Worral,  2  Dall.  384. 

(4)  But  it  cannot  be  diesembled,  tbat  both  in  our  law,  and  In  all  other  laws,  there  are , 
decisions  drawn  flrom  establiiibed  principles  and  maxims,  which  are  good  law,  tbon^  snoh  ' 
deacons  may  be  both  manifestly  absnrd  and  nqinet.  Bat  notwithstanding  tbis,  they  most  be 
religiouBlj  adhered  to  by  the  Judges  in  all  courts,  who  are  not  to  asanmo  the  charaoteia  ot  legis- 
lators, u  is  Uieir  province  jtu  dieere,  and  not  Jiu  dare.  Lord  Coke,  in  his  enthnslastio  fondness 
for  the  common  law,  goes  fiirUier  ttian  the  learned  commentator ;  he  lays  down,  that  argumentum 
ab  ineoitvmUniti  pUtrimmit  valet  in  lege  because  nihii  qaod  eat  in(xmm*mt  esl  Uoittm.  Mr. 
Hargrave's  iiot«  npoh  this  is  well  ooneeired  and  eipreased :  "  Areaments  from  inoDnvenlenoe 
certainly  deserve  Uib  greatest  attention,  and  where  the  weigtit  of  other  reBsonlng  is  nearly  on  an 
eqoipolBe,  ought  Ut  torn  the  scale.  Bnt  if  the  rule  of  taw  is  clear  and  explicit,  it  is  in  vtun  to 
indist  upon  inconveoienoee ;  nor  can  it  be  true  that  nothing,  whioh  Is  inconvenient,  la  lawftd, 
for  that  snppote*  in  those  who  make  laws  a  perfection,  which  the  most  exalted  hnman  wisdom 
is  inoimabte  of  attaining,  and  would  be  an  invindble  argument  i^adnst  ever  changing  the  law," 
UargTCo.  Litt  fi6.] 

VolL— G  *l 
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it  ie  that  oar  lawyers  are  with  justice  bo  copious  in  their  enoomiamB  ou  the 
reaaon  of  the  common  law ;  that  they  tell  us,  that  the  law  iB  the  ^riection  of 
reason,  that  it  always  intends  to  oonfonn  thereto,  and  that  what  is  not  roasoD 
is  not  law.  ISot  that  the  particular  reason  of  every  rule  in  the  law  can  at  this 
distance  of  time  he  always  precisely  assigned ;  hut  it  is  sufficient  that  there  be 
nothing  in  the  rule  iiatly  contradictoiy  to  reason,  and  then  the  law  will  presume 
it  to  be  well  founded,  (p)  And  it  hath  been  an  ancient  obsemition  in  the  laws 
of  England,  that  whenever  a  standing  rule  of  law,  of  which  the  reason  perhaps 
could  not  be  remembered  or  discemea,  bath  been  wantonly  broken  in  upon  by 
statutes  or  new  resolations,  the  wisdom  of  the  rule  bath  in  the  end  appeared 
from  the  inconvenienoeB  that  have  followed  the  innovation. 

The  doctrine  of  the  law  then  is  this:  that  precedents  and  rules  mast  be 
followed,  unless  flatly  absnrd  or  unjust:  (5)  for  though  their  reason  be  not 
obvioas  at  flrst  view,  yet  we  owe  sncb  a  df^erence  to  former  times  as  not  to 
suppose  that  they  acted  wholly  without  consideration.  To  illuBtrate  this  doc- 
trine by  examples.  It  has  been  determined  time  out  of  mind,  that  a  brother 
of  the  half  blood  shall  never  sacoecd  as  heir  to  the  estate  of  his  half  brother, 
but  it  Bhall  rather  escheat  to  the  king,  or  other  superior  lord.  Now  this  is 
a  positive  law,  fixed  and  establinhed  by  OQBtom,  whicn  custom  is  evidenced  by 
judicial  deoisionB ;  and  therefore  can  neverbe  departed  from  by  any  modem  judge 
I  without  a  breach  of  hia  oath  and  *the  law.    For  herein  there  is  nothing 


[•71] 


repugnant  to  natural  justice ;  (6)  though  the  artificial  reason  of  it,  drawn 


from  the  feudal  law,  may  not  be  quite  obyious  to  every  body.  And  therefore, 
though  a  modem  judge,  on  account  of  a  supposed  hardship  upon  the  half 
brother,  might  wish  it  had  hoen  otherwise  settled,  yet  it  is  not  in  his  power  to 
alter  it  But  if  any  court  were  now  to  determine,  that  on  elder  brother  of  the 
half  blood  might  enter  upon  and  seize  any  lands  that  were  purchased  by  his 
younger  brother,  no  subsequent  jndgeB  would  Bcruple  to  declare  that  such  prior 
determination  was  unjust,  was  unreasonable,  and  therefore  was  not  law.  So 
that  the  law,  and  the  opinion  of  the  judge,  are  not  always  convertible  terms,  or 
one  and  the  same  thing;  since  it  sometimes  may  happen  that  the  judge  may 
mistake  the  law.  Upon  the  whole,  however  we  may  take  it  as  a  general  rule, 
"  that  the  decisions  of  courts  of  justice  are  the  evidence  of  what  is  common 
law ;"  in  the  sumo  manner  as,  in  the  civil  law,  what  the  emperor  had  onoe 
determined  was  to  serve  as  a  gnide  for  the  future,  {q) 

rpj  Herein  agr««1nir  with  the  cItU  !■«,  1^.  I .  S.  20.  n.  "  N<m  omitkim,  iiua  a  wt^orlliu  ftotfrU  eotuU- 
luta  Wat,  ratio  redOi  poitit.    Kl  id*o  raMnut  tontm,  qua  eaMUtUHnftir,  ta«ti<ri  iton  i^porM  i  aUoquii  mnUa 


(q)  '  Siimptrialu  iw^^ukU  omuoiit <votw 
dic^^,omttaomniw>judiat,yuinittniMro 
producta  at,  ted  et  in  onmOmi timitibiu,^' 


{5)  "When  a  nil«  hiw  once  been  deliberatelv  adnpted  and  declared,  It  ongbt  not  to  be  dia- 
tnrbed  unless  by  a  court  of  appeal  or  review,  ana  never  by  the  same  oonrt,  unless  for  verj*  urgent 
raaaons,  and  upon  k  olear  manifest&tion  of  error ;  and  if  Uie  praoticB  were  otherwiac,  it  would  be 
leaving  as  in  a  peipleiinjjQncertaiutr  as  toUielaw."  1  Kent.  475.  8ee  Ifelson  v.  Allen,  1  Yerg. 
376 ;  Emerson  v.  Atwater,  7  Uioh.  iSl ;  Sparrov  v.  Kingman,  1  N.  T.  2G0 ;  Palmer  v.  Lawrenoe, 
5  S".  T.  389 ;  Boon  r.  Bowers,  30  Miss.  S46.  A  judgment  rendered  by  a  conrt  is  authority,  not- 
withetandhiiF  it  wbs  one  given  of  necessity,  auder  the  law,  on  on  equal  division  of  tho  oonrt. 
Regina  e.  lOUia.  13  U.  uidW.  361;  Onranto.  Bsaei  Co.,  7  Wai.  107. 

L  precedent  flaUy  nnreoeonable  and  niniiBt  may  be  followed  if  it  has  been  for  a  long  period 
acquiesced  in,  or  if  it  has  beeome  a  mle  m  piopeity,  bo  that  tiUes  have  been  acquired  in  reliance 
upon  it,  and  vested  rlghU  will  be  disturbed  by  ovenulins  it.  In  snch  a  ease  it  will  be  proper  to 
leave  the  eorrection  of  the  error  to  the  legislature,  which  can  so  shape  ila  actjon  as  to  make  it 

SrospecUve  only,  and  thus  prevent  the  imnrious  oonsequeuces  (hat  mnat  follow  from  Judicially 
cclarins  the  previous  decision  unfounded.  Emerson  c.  Atwater,  7  Mich.  13 ;  Pratt  t>.  Brown,  3 
■Wis.  609;  Day  e.  Mnnson,  H  Ohio  N.  8.  188 ;  Taylor  e.  Frenob,  19  Vt  49 ;  Bellows  v.  Parsons, 
13  tf .  &.  256 ;  Hanne! «.  Snuth,  15  Ohio,  134 ;  Sparrow  e.  Kingman,  1  N.  T.  260 ;  Ram  on  Legal 
Judgment,  ch.  14. 

(6)  [But  it  Is  certtunly  ropngnant  to  natural  nasou,  where  a  Ikther  leave*  two  sons  bv  two 
different  motJiers,  and  mes  intestate,  and  a  large  estate  descends  to  his  eldest  sun,  who  oiee  a 
minor  or  intestate,  that  this  estate  sbould  go  to  the  lord  of  the  mnaor,  or  to  the  Idug,  rather  than 
to  the  yonnfer  eon.  When  such  a.  case  happens  in  the  family  of  a  nobleman,  or  a  man  of  great 
property,  this  Law  will  then  appear  so  absoM  and  unreasona,l)le,  that  It  will  not  be  aoffared  to 


remain  long  afterwards  to  diu^race  our  books.    See  book  ii.  p.  331.1 
It  has  rinoe  been  repealed  by  Stat.  3  and  4  WiUiam  IT.,  e.  IOC,  f  ft 
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The  decimoDB  therefore  of  oonrto  are  held  in  the  highest  r^[&rd,  and  are  not 
only  preserred  as  aathentio  records  in  the  treasoriefl  of  the  several  courts,  but 
are  handed  out  to  public  Tiev  in  the  nnmeroas  volumes  of  reports  which  famish 
the  lawyer's  library.  These  reports  are  histories  of  the  several  cases,  with  a 
short  Bummary  of  the  proceedings,  which  are  preserved  at  large  ia  the  record ; 
the  armaments  on  both  sides  and  the  reaeons  the  coort  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  the  determination.  And  these 
eerve  as  indexes  to,  and  also  to  explain,  the  records,  which  always,  in  matters  of 
coneeqaenoe  and  nicety,  the  judges  direct  to  be  searched.  The  reports  are 
extant  in  a  regular  series  from  the  reign  of  King  Edward  the  Second  inclusive; 
and,  &om  his  time,  to  that  of  Henry  the  *£ighth,  were  taken  by  the  r*»21 
prothonotaries,  or  chief  scribes  of  the  court,  at  the  expense  of  the  crown,  L  <  J 
and  published  annvaUy,  whence  they  are  known  under  the  denomination  of  the 
ye(^  books.  And  it  is  much  to  be  wished  that  this  beneficial  custom  had,  under 
proper  regulations,  been  continued  to  this  day ;  for,  though  King  James  the 
first,  at  tiie  instauce  of  Lord  Bacon,  appointed  two  reporters  (rj  vrith  a  hand- 
some stipend  for  thispurpose,  yet  that  wise  ingtitutiou  was  soon  neglected,  and 
from  the  reign  of  Henir  the  Eighth  to  the  present  time  this  taSc  has  been 
execated  by  many  private  and  contemporary  hands ;  who  sometimes  through 
haste  and  inaccuracy,  sometimes  through  mistake  and  want  of  skill,  have 
pnblished  very  crude  and  imperfect  (perhaps  contradictorv)  accounts  of  one 
and  the  same  determination.  Some  of  the  most  valuable  of  the  ancient  reports 
are  those  published  by  Lord  Chief-Justice  Coke ;  a  man  of  infinite  learning  in 
his  profession,  though  not  a  little  infected  with  the  pedantry  and  quaintness  of 
the  times  he  lived  in,  which  appear  strongly  in  all  his  works.  However,  his 
writings  are  bo  highly  esteemed,  that  they  are  generally  cited  witboot  the 
authors  name,  {s) 

Besides  these  reporters,  there  are  also  other  authors,  to  whom  great  venera- 
tdon  and  respect  is  paid  by  the  students  of  the  common  law.  Such  are  Olanvil 
and  Bracton,  Britton  and  Fleta,  Hengham  and  Littleton,  Statham,  Brooke, 
Fitzherbert,  and  Staundforde,  (7)  wiui  some  others  of  ancient  date;  whose 
treatises  are  cited  as  anthoritv,  and  are  evidence  that  cases  have  formerly  hap- 
pened in  which  such  and  sncn  points  were  determined,  which  are  now  become 
settled  and  first  principles.  One  of  the  last  of  these  methodical  writers  in 
point  of  time,  whose  works  are  of  any  intrinsic  authority  in  the  courts  of 
justice,  and  do  not  entirely  depend  on  the  strength  of  their  quotations  from 
older  authors,  is  the  *same  learned  judge  we  have  just  mentioned.  Sir  rai^g-i 
Edward  Coke;  who  bath  written  four  volumes  of  institutes,  as  he  is  I-  -1 
pleased  to  call  them,  though  they  have  little  of  the  institutional  method  to 
warrant  such  a  title.  The  first  volume  ia  a  very  extensive  comment  upon  a 
little  excellent  treatise  of  tenures,  compiled  bv  Judge  Littleton  in  the  reign  of 
Edward  the  Fourth.  This  comment  is  a  ricn  mine  of  valuable  common  law 
learning,  collected  and  heaped  together  from  the  ancient  reports  and  year  books, 
but  greatly  defective  in  method.  (/)  The  second  volume  is  a  comment  upon 
many  old  acts  of  parliament,  without  any  systematical  order ;  the  third  a  more 
methodical  treatise  of  the  pleas  of  the  crown ;  and  the  fourth  an  account  of  the 
several  species  of  courts,  (w) 

And  thus  much  for  the  first  ground  and  chief  comer  stone  of  the  laws  of 
England,  which  is  general  immemorial  custom,  or  common  law,  from  time  to 

(r)  Pal.  IS  Jos.  /.  p.  IB.  IT  BTtn.  M. 

I))  nil  reporu,  tm  IneMDce,  are  MyBadioi^  tioxip>,  (ker^torta  i  uid,  in  noting  tliem,  mnnuOrnr,  1 
or  t  Bep.  Dot  1  or  1  Uike's  Kttp,  u  In  siting  otber  uitbon.  Th«  report*  of  Judge  Croke  are  also  oiled  ta  ■ 
notillar  nuuiocr,  bv  tba  ufunee  of  thoM  prinoea.  In  when  rclgni  the  esMsa  reported  In  tala  tbiee  lolumen  were 
MennlnMl,- vl*.i  QiMen  Ellubetb,  KIngJwnea,  uid  KingCharlat  the  Flrit :  u  irell  u  bf  tbfl  nnmber  of eaoh 
Tolnme.  FotMnetinieewe  call  them  13.  uidtCio.  bntiii(iTeeonimoalrCTO.BlU.,Cra  Jke.andCrD.  Car. 

It)  Ityamalljclteddtfaerbrthsiuunearco.  LltboTMllDsl. 

l»TheeeBradladait,S,arllnat.  without  anr  agthor'a  name.  Aa  bononr?  dMlootloii.  whiob,  ve 
obeerred,  la  paid  to  the  woita  ofno  other  writer;  the  genhralltr  of  repona  and  other  tiacta  being  quoted 
iBthenameoftbaoompUer,  aiS  Tentiia,  1  Leouard,.l  Siderfln,  asd  thellke. 

(7)  Crabbe'H  and  Reevea'a  HistoriM  of  the  'B»gH«h  Lkw  give  mdw  acoonnt  of  the  workB  of 
these  Beveral  anthorg. 
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time  declared  in  the  deoinons  of  tile  cotirta  of  jnstioe ;  irhieb  decjnotu  ire 
preserved  among  oar  public  reoords,  ezpladned  in  onr  reports,  and  digested  fbr 
general  use  in  tne  antiit^tatiye  writings  of  the  venerable  sages  of  the  law. 

The  Soman  law,  sb  practised  in  the  times  of  its  liberty,  paid  also  a  great 
regard  to  custom ;  but  not  so  mach  as  our  law ;  it  only  then  adopting  it,  when 
the  written  law  waa  deficient  Though  the  reasons  alleged  in  the  digest  {«)  will 
fully  justify  onr  practice,  in  making  it  of  equal  authority  with,  when  it  is  not 
contradicted  by,  the  written  law.  "For,  sinoe  (says  Jnlianus,)  the  written  law 
hinds  us  for  no  other  reason  but  because  it  is  approved  by  the  judgment  of  the 
people,  therefore  those  laws  which  the  people  nave  ^iproved  wiUiout  writing 
ougnt  also  to  bind  erery  body.  For  where  is  the  difierenee,  whether  the  people 
rfiii  declare  their  'asamt  to  a  law  by  suf&age,  or  by  a  aniform  coarse  of 
L  J  acting  aocordingly  f"  Thus  did  they  reason  while  Borne  had  some 
Tsmains  of  her  freedom ;  out,  when  the  imperial  tyranny  came  to  be  fully  estab- 
lished, the  ciril  laws  speak  a  very  different  language.  "  Quod  prittcipi  plaatU 
leffit  habet  vigorem,  cKtnpopuitts  net  in  eum  omne  suwn  imperiwm.  eipotettatem 
comferat,"  says  Ulpian.  (v)  "Imperator  golua  et  conditor  et  int^pret  k^ 
exigtimatur,"  saya  the  ooda  ix)  And  again,  "  sacriJegii  instar  est  rtteripto  prin- 
eipia  obviari."  (y)  And  indeed  it  is  one  of  the  characteristic  marks  of  English 
liberty,  that  our  common  law  depends  upon  custom ;  which  carries  this  luteal 
evidence  of  freedom  along  with  it,  that  it  probably  was  introduced  by  the  volnn- 
tarv  consent  of  the  people.  (8.) 

II.  The  second  branch  of  the  unwritten  laws  of  England  are  partiealar  cus- 
toms, or  taws,  which  affect  only  the  inhabitants  of  particular  distriot& 

These  jiarticalar  cnstoms,  or  some  of  them,  are  without  doubt  the  remains  of 
tiiat  multitude  of  local  castoms  before  mentioned,  out  of  which  the  common 
law,  as  it  now  stands,  was  collected  at  first  by  King  Alfred,  and  afterwards  by 
King  Edgar  and  Edw&rd  the  Oonfessor :  each  district  mutually  sacrificing  some 
of  its  own  special  usages,  in  order  that  the  whole  kingdom  might  enjoy  the 
benefit  of  one  onifonn  and  universal  system  of  lawa  But  for  reasons  that  have 
been  now  long  forgotten,  particular  counties,  cities,  towns,  manors,  and  lord- 
ships, wore  very  early  indulged  with  the  privilege  of  abiding  by  their  own  ens- 
toma,  in  oontradistinction  to  the  rest  of  the  nation  at  la^e  :  which  privilege  is 
confirmed  to  them  by  sever^  acts  of  parliament,  {t.) 

Such  is  the  custom  of  gavelkind  in  Kent,  and  some  other  parts  of  the  king- 
dom (though  perhaps  it  was  also  general  till  the  Norman  conqueet),  whidi 
r*7fi1  '"'^^'"^  among  other  things,  ^that  not  the  eldest  son  only  of  the  &ther 
*-  -I  shall  succeed  to  his  inheritance,  but  all  the  sons  alike  :  and  that,  tliongh 
the  ancestor  be  attain  led  and' hanged,  yet  the  heir  shall  succeed  tohiseetete, 
without  any  escheat  to  the  lord.  Such  is  the  custom  that  prevails  in  divers 
ancient  boroughs,  and  therefore  called  borough-Eoglish,  tiiat  the  youngest  son 
shall  inherit  the  estate,  in  preference  to  all  nis  elder  brothers.  Such  is  the 
custom  in  other  boroughs  that  a  widow  shall  be  entitled,  for  her  dower,  to  all 

IV)  jv.  I.  s.  «L         M  jy.  1. «.  I.         m  c.  1.  u.  u.         m  c.  uv.  s. 

«)  llag.  Cart,  9  B«n.  m,  o.  S.  - 1  Edw.  m.  it.  1.  o.  S.  - 11  Bdw.  m  St.  1.  c.  I.  -  and  1  Hen.  IT.  c.  1. 

(fi)  [Lord  Qiitf-Jiutloe  Trilmot  has  Mid  Uiat  "  tbe  Btatate  law  ib  the  will  of  the  le^HUtore  tn 
wntmg;  the  oommoD  law  ii  nothing  else  but  Bt*tntes  worn  ont  bj  time.  All  our  law  be^an  by 
coDBMit  of  the  legialBture,  and  wheUier  it  ia  nov  Uw  b^  usage  or  initjag  ia  the  eame  thuig.  3 
Wilt.  348.  And  statate  iaiw,  and  common  Ihw,  both  onginallf  fioved  from  the  same  fonntain." 
lb,  SH),  And  to  the  same  e^ct  Lord  Hale  dedaren,  "that  many  of  those  things  that  we  now 
t&ke  for  commoo  law,  were  iuidoabt«dlj  acts  of  parliament,  Chongh  now  nut  to  b«  found  of 
reooid."  Hist  Com.  Law,  66.  Thonfth  this  is  the  probable  oiigin  of  the  greatest  part  of  the 
n  law,  jet  mnob  of  it  certaiol;  hu  been  iutrodneed  bj  nsage,  even  of  modem  dote,  which 

_: 1. j-_..j      Qf  jjijg  nature  is  the  law  of  the  ro«d,  vii. :  that  horBCB  and 

the  whip  hand.  This  law  baa  not  been  eiutctod  bv  statnte, 
is  the  firet  time  that  it  has  been  noticed  in  a  book  of  law. 
But  general  oonvenienos  discovered  tbe  necessity  of  it,  and  onr  judges  have  so  far  confirmed  it, 
H  to  dedwe  froqueotly  at  nisi  prins,  tbat  he  who  disregarda  this  ulntai;  rale  ia  answerable  in 
° H  for  nil  the  oonseqnencee.] 
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her  hnBbuid'H  lands ;  whereas,  at  the  oommoD  law,  she  ehall  be  endowed  of  one 
third  part  only.  Such  also  are  the  special  and  prticnlar  costomB  of  manors, 
of  which  every  one  haa  more  or  less,  and  which  bind  all  the  coprhold  and 
eastiHnftT;  tenants  that  hold  of  the  said  manors.  Such  likewise  is  we  cnatom 
of  holding  divers  inferior  courts,  with  power  of  trying  causes,  in  cities  and 
trading  towns,  the  right  of  holding  which,  when  no  royal  grant  can  be  shewn, 
depends  entirely  upon  immemorial  and  establiebed  ne^e.  Such,  lastly,  are 
many  particnlar  customs  within  the  city  of  London,  with  regard  to  trade, 
appreatioes,  widows,  orphans,  and  a  varieiy  other  matters.  All  these  are 
contrary  to  the 'general  law  of  the  land,  and  are  good  only  h^  special  nsage; 
thoagh  the  customs  of  London  are  also  confirmed  by  act  of  parliament,  (a) 

To  this  head  may  most  properly  be  referred  a  particular  system  of  cuetoma 
ased  only  among  one  set  of  the  king's  subjects,  c^Ied  the  custom  of  merchants, 
or  lex  meroatoria:  which,  however  different  from  the  general  rules  of  the 
common  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it ;  (S)  being  allowed, 
for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  oommercial 
transactions :  for  it  is  a  maxim  of  law,  that "  einlti>et  in  sua  art*  credendttm  est."  (9) 

The  rules  relating  to  particular  customs  regard  either  tiie  proof  of  their 
existence ;  their  legality  when  proved ;  or  their  usual  methoa  of  aiUnoatue, 
And  first  we  will  consider  the  ralea  ofproof. 

*As  to  gavelkind,  and  borough-English,  the  law  takes  particular  r*wa-i 
notice  of  tnem,  (c)  and  there  is  no  occasion  to  prove  that  Baoa  customs  *-  ' 
actually  exist,  but  only  that  the  lands  in  question  are  subject  thereto.  All 
other  private  customs  must  be  particularly  pleaded,((2)  and  as  well  the 
ezistenoe  of  suoh  customs  must  be  shewn,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both  to  shew  the  existence  of  the 
custom,  as,  "  that  in  the  manor  of  Dale  lands  shall  descend  only  to  the  heirs 
male,  and  never  to  tjie  heirs  female;"  and  also  to  shew  "that  the  lands  in 
ijnestion  are  within  that  manor")  is  by  a  jury  of  twelve  men,  and  not  by  the 
judges;  except  the  same  particular  custom  has  been  before  tried,  determined, 
and  recorded  in  the  same  court  (e) 

The  customs  of  London  differ  from  all  others  in  point  of  trial :  for,  if  the 
existence  of  the  custom  be  brought  in  question,  it  shall  not  be  tried  by  a  jury, 
but  by  certificate  from  the  lom  mayor  and  aldermen  by  the  mouth  of  their 
recorder ;  (/)  unless  it  be  such  a  custom  as  the  corpoiation  is  itself  interested  in, 
as  a  right  of  taking  toll,  &c,  for  then  the  law  permits  them  not  to  certi^  on 
their  own  behalt  (y) 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry  is  into  the 
legality  of  it ;  for,  if  it  is  not  a  good  custom,  it  ought  to  be  no  longer  used ; 
"  Malua  K»ua  abolmdut  es^ "  is  an  established  maxim  of  the  law.  (A)  To  make 
a  particular  custom  good,  the  following  are  necessary  requisites.  (10) 

(a)eltep.  lK.On>.  I 
«|  Dr.  and  St  1. 10. 


(9)  The  I«e  m0reatoria,  or  cDstom  of  meTchautfi,  u  ICr.  ChiiBtian  observe^  is  onlf  a  neat 
dmMim  of  UiA  law  ctf  TCngliuiil  The  laws  relating  to  bills  of  eiohanfB,  ingaianoe,  ana  sll 
meraanUle  oontrocts,  ore  as  mnoh  the  genoral  law  of  the  land  as  uie  laws  relating  Ut 
maniaee  or  nmidar.  Uerahants  do  not  modify  tham  at  will,  bnt  take  th«  law  fnnn  tho 
oonrtaUke  all  other  oloRses. 

(lOJ  A  onstom  Ib  defined  as  beine  nich  a  nsige  as,  hy  common  conseDt  dud  nnifona 
practice,  has  become  the  law  of  the^ooe,  or  of  the  mlJMt  mottar  to  which  It  relates :  Bonv. 
Law.  Die.  "  onstom ;"  or,  so  another  baa  it,  it  ia  a  law  not  written,  estsbliahed  bf  long  osa^ 
and  the  oonsent  of  cmr  anoestora.  Jaoob  Law  Die.  "  (mstom."  A  pailjoalu  cnetom  la 
diatingaiahed  from  a  rule  of  the  common  law  in  this :  that  the  latter  i«  nniveiBal,  while  the 
(bnaer  la  paitionlai-  to  this  or  that  place :  Bioom'a  UaiimB,  3  London  Ed.  SS3-4 ;  and  it  ia 
diatingaithed  from  naage  in  this,  that  cnatom  ia  Qm  rale  of  which  oaage  ia  the  legal 
evidence.     Bead  e.  Bann,  10  B.  and  C.  440.  j  _, 

~     *       a  porticnlar  onEtoma  only  go  to  explain  the  moamng  of  terma  of  art,  or  words 
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1.  That  it  have  been  used  so  long,  that  the  memory  of  man  rnnneth  not  to 
the  contrary.  So  that,  if  any  one  can  Bhew  the  beginning  of  it,  is  no  good 
cnstom.  For  which  reaeon  no  cnstom  can  prevail  agunst  an  express  act  of 
r*77i  *pftrliament,  since  the  statnte  iteelf  is  a  proof  of  a  time  vhen  snch  a 
•■      -I  custom  did  not  esist.  {») 


opposed  to  sound  policy.  Every  trade,  profeBdoD  and  oooopation  haa  thIm  of  ita  own  wiMi, 
t£ow  who  ft^w  It  expect  to  comply  with,  and  in  reference  to  which  Qiey  make  their 
coDtntcts ;  and  it  h  not  nncommon  tiiat  words  nsed  by  them  in  refarenoe  to  Uhht  emolDymant 
are  employed  by  them  in  a  sense  quite  distinct  (iijm  tiiat  which  they  bear  generdly.  Bee 
Spartoll  c.  Benecke,  10  C.  B.  212  ■Lucas  c.  Bristow,  B.,  B.  and  B.  907  ;  Blown  v.  Byme,  3  B. 
and  B.  703;  Boberteon  t.  Honey,  By.  and  U.  75.  The  usages  of  a  paiticnlar  oDonpation,  if  th^ 
become  general,  will  be  taken  noboe  of  as  a  port  of  the  common  law,  and  reqaire  no  proof; 
like  the  naage  in  baoJdng  that  depodtoib,  instead  of  being  compellable  to  receive  all  tW  la 
owing  them  at  once,  like  creditors  generaUy,  may  withdraw  their  fbnds  in  anch  anms  as  they 
may  choose.  Hann  v.  Bnrch,  25  ID,  35.  In  such  a  case  tbo  parties  whose  dealings  may  be 
a^ted  by  the  cnstom,  sje  not  at  liberty  to  relieve  Uiemeelves  from  ite  operatiuQ  by  ihowing 
their  ignorance  of  it.  Bnt  partjonlar  nsagea  must  be  colleotad  &om  evidence  in  paie,  and  the 
existence  of  the  onatom  provable  by  them  is  to  be  found  as  a  fact  by  the  jury.  If  for  a 
considerable  period  a  certain  business  has  been  conducts  in  a  particular  way,  or  If  all  the 
persons  engaged  in  a  certain  occupation  in  one  place  have,  for  a  considerable  time,  nsed  par- 
ticolai  wrada  in  their  contracts  m  a  oertAin  sense  only,  a  Jmy  may  fairly  infer  that  any 
contract  made  in  that  boaineas,  or  at  that  place,  has  been  made  in  refer«noe  to  this  usage, 
and  in  the  expectation  that  ita  terms  would  b«  controlled  by  it,  and  Uierefure  nu^  interpret 
the  oonCract  in  tbe  light  of  Iho  nswi.  Coit  v.  Commercial  Ins.  Co.,  7  Johns.  3S> ;  Astor  e. 
Union  Insurance  Co.,  7  Cow.  202 ;  sWara  Fire  Ins.  Oo.  «.  Be  OrafT,  13  Uioh.  135 ;  Aver?  c. 
Stewart,  S  Conn.  69 ;  Gordon  r.  Little,  6  B.  and  B.  533 ;  Byen  d.  Jonaa,  3  Eioh.  Ill ;  Cnthbeit 
V.  Cnmming,  10  Exch.  809,  and  11  Exch.  405 ;  Ford  c.  Tyrrell,  9  Oray,  401 ;  Taylor  v.  Sonors- 
Ao.,  Co.  17  Col.  5W  ;  Parker  v.  Ibbotson,  4  C.  B^  N.  8.  3*8 ;  Field  o.  teloan,  6  H.  and  N.  617 
Goodenow  r.  Tyler,  7  Mass.  3T  ;  Dwight  b.  wliilney,  15  Pick.  179  ;  City  Bank  v.  Cutler,  : 
Pick.  414.  The  custom  in  snch  a  case  becomes  the  law  of  the  contract,  becanse  it  is  to  b 
Resumed  that  such  was  the  intention  of  the  parties.  Sea  ftulher  Humfrey  e.  Dale,  7  E.  uu 
B.  268  i  Williams  e.  Gilman,  3  GreenL  276 ;  Gunther  v.  Atwell,  19  Md.  157  ;  Xilgonj  e 
Buckley,  14  Conn.  363 ;  Miller  c.  Tetherington,  7  H.  and  N.  954 ;  Smith  v.  Wilson,  B.  and  Ad. 
728 ;  Garrison  t>.  Penin,  3  C.  B.,  N.  8.  681 ;  Robertson  c.  Clark,  1  Bing.  445 ;  Jones  e.  Faiss,  4 
Mass.  345 ;  Thompson  c.  Eamiltou,  13  Pick.  435 ;  Macy  v.  Whaling  Ins.  Co.,  9  Ueto.  354 ;  Pnt- 
nom  V.  Tillotson,  13  Mato.  517  :  Uhde  v.  WateiB,  3  Camp.  16 ;  Grinman  o.  Walker,  9  Iowa, 
426 :  Bonk  of  Washington  v.  Triplett,  1  Fet.  25 ;  UiUa  c.  Bank  of  U.  S.,  II  Wheat.  431. 

These  particular  nsaffes,  however,  cannot  generally  be  enforced  against  a  partj  who  was 
ignorant  of  them,  and  whose  assent  to  Ihem,  conseqaenUy,  cannot  teirlj  be  implied.  A 
merchant,  for  instance,  cannot  charge  his  customer  interest  on  a  running  account  on  the 
gmnud  of  a  usage  at  lus  store  to  do  so,  unless  be  can  bring  home  to  such  customer  a  knowl- 
edge of  snob  usage  ;  and  even  if  it  were  cnstomaiy  for  aH  the  merchants  of  the  place  to 
charge  interest  on  snch  aooounta  this  custom  could  not  bind  in  the  abaence  of  direct  proof  of 
knowledge  by  such  customer,  unless  it  was  "  so  well  settled,  so  nnitbnnly  acted  upon,  and 
of  BO  long  a  oontjunanoa  as  to  raise  a  fair  presumptjon  that  it  was  known  to  both  contracting 
parties,  Mtd  that  the;  contracted  in  reference  to  conformity  with  it."  Foye  c.  Ijeightoa,  si 
S.  H.  76.  See  also  Clayton  c  Grigaon,  5  A.  and  E.  303 ;  Stevens  e.  Keeves,  9  Pick.  108 ; 
Martin  v.  Haynard,  16  S.  B.  16} ;  Bmith  v.  Oibba,  44  S.  H.  348 ;  Cuie  v.  HelalBT,  19  Penn. 
8t.  246 ;  ColdweU  v.  Dawson,  4  Uet  Ey.  131 ;  Walker  v.  Barnm,  6  Mhm.  509 ;  Womersley 
o.  Dally,  36  L.  J,  Eioh.  219;  Humphrmrsville  Copper  Co.  p.  Vermont  Copper  Mining  Co.,  33 
Yt  92 ;  Bissell  v.  Byon,  23  111.  670 ;  Itegiater  c.  Spencer,  34  Md.  &90 ;  Sipperly  d.  Stewart, 
£0  Baib.  63. 

One  well  understood  and  very  definite  limitation  upon  anoh  cnstoma  la  this :  that  they  will 
not  be  allowed  to  control  a  wntten  inatmment  in  opposition  to  ita  express  terms.  They  are 
allowed  to  be  proved,  not  to  contradict  the  contraot.liut  to  inteiroet  toe  meaning  of  its  lan- 
guage, or  to  ascertain  tbe  nature  and  extent  of  the  contract,  in  tbe  absence  of  expreas  stipulatioua, 
and  where  the  meaning  is  equivocal  or  obscure.  Schooner  Keeside,  3  Sumn.  569;  Cutler  v. 
Powell,  6  T.  R.  35iO ;  Notes  to  Wigdosworth  v.  Dallison,  1  Smith  Lead.  Cases,  821 :  VaUonce 
V.  Dewar,  1  Camp.  503  ;  Beats  v.  Terry,  3  Ssndf.  130  ;  Taylor  v.  Eetoham,  5  Rob.  £07  ; 
Boardman  v.  Spooner,  13  Allen,  359,  As  they  Bre  only  enforced  upon  a  presumption  that 
the  parties  adopted  Uiem  in  their  contracts,  it  u  veiy  plain  that  they  are  not  admissible 
in  any  case  where  the  contract  by  its  terms  excludes  the  presumption.  Roberta  v.  Wslker, 
1  C.  and  H.  808 ;  Dickinson  v.  Gray,  7  Alien,  29 ;  Martin  e.  Maynard,  16  N,  H  165 ;  Wheeler 
t,  Newbould,  10  S.  Y.  392  ;  Lewis  v.  Thatcher,  15  Mass.  431  ;  Hooper  e.  Pound,  10  Ind. 
32  ;  Macomber  n.  Parker,  13  Pick,  175 ;  Carkln  e.  Savory,  14  Gray,  528  ;  Insurance  Cob, 
-     WrigbL  1  Wal.  470.    Decisions  on  this  subject  ore  far  too  numerous  to  be  all  cited  ; 
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nor  is  it  important  unoe  they  only  apply 
the  some  general  mla. 
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3.  It  mast  have  been  continued.  Any  intermption  woold  cause  a  temporarr 
ceaaing:  the  reviTal  gives  it  a  new  beginning,  which  will  be  within  time  of 
memory,  «ad.  thereupon  the  custom  will  be  Toii  But  thia  must  be  understood 
with  regard  to  an  interruption  of  the  right ;  for  an  interruption  of  the  postes- 
»ion  only,  for  ten  or  twenty  years,  will  not  destroy  the  oustom.  {j)  As  if  the 
inhabitants  of  a  parish  have  a  cnstomaiy  right  of  watering  their  cattle  at  a 
certain  pool,  the  custom  is  not  destroyed,  though  they  do  not  nee  it  for  ten 
years;  it  only  becomes  more  difficult  to  prove:  but  if  the  rigM  be  any  how  dis- 
continued for  a  day,  the  castom  is  quite  at  an  end. 


KoUdng  Telating  to  those  partioiLlar  onitoms  is  more  notioeablo  in  die  Jndltdal  deoiMoni  t^iaii 
the  itTOiig  npngiunce  of  the  oonrta  to  imatainmR  them,  when  (hey  go  to  tu7  the  oommon  Uw 
dUigatJODS  of  parties,  or  t«  subject  them  to  liahiutieB  which  depend  on  the  ouBtome  alone.  This 
Is  not  to  be  wondered  at  when  we  reflect  how  often  the  Terr  eiiEt«noe  of  the  aaage  depends 
Ttpou  ocmfliotitig  teEtimonj,  bo  that  the  cotu%  when  a  verdict  Is  foond  gnetainliig  It,  caimot  feel 
entin  couGdence  that  the  paitieg  oontraetad  in  reference  to  t^e  nsage,  nor  that  the  oonit  is  not 
enforcing  as  the  law  of  the  oontraot  some  praotioe  sapposod  to  have  been  assented  to,  but  of 
which  one  of  the  patties  may  never  have  heard.    The  following  oases  wUl  Oliistrate  the  trqth  of 

IT  statement:  Rogers  «.  Mechanics  Ins.  Co.,  1  Storv,  606;  fiohooner  Reeaide,  a  Somn.  569; 

iokinson ».  Gav  ~    ^.  -~.  ■-        .   -v  ...„.,..       _ 

4  Met.  Ey.  131 ; 
BisseU  V.  Ryan,  23  HI.  566. 

Mr.  Broome  saye,  following  BUokstone  and  the  eariler  writers,  that  if  one  oau  show  its 
oommencement  it  is  no  good  custom.  However  tnie  tbis  may  be  as  regaids  tJie  local  ocutoms 
which  eetablifih  rights  in  favor  of  portieB  irrespeative  of  oontraot*,  it  ii  oleaj  that  it  can  have  no 
^lplicatJon  to  the  neagea  which  go  to  iuterwet  th«  contnota  the  partiea  have  made.  In  respeot ' 
to  theeeit  b  only  neoessaij  that  they  sh^  nave  existed  a  snffident  lengOi  of  time  without  inter- 
nradoD,  contention  or  dispnte,  to  raise  a  nresunptjon  tliat  contracts  mnst  have  been  made  iu 
nference  U>  tbem.  Bmith  «.  Wright,  1  Ctdnes,  43;  Baitow  v.  ICoEelway,  2  N. }.  165.  The 
uaagea  of  anew  business  may  soonbeoomefixedandiuidontoad,  if  but  few  pencms  are  engaged 
In  it  who  uniformly  tnmtiact  it  in  a  pardcolar  way.  See  Hobell  V.  Eennaway,  Doug.  510;  Sor- 
ohester  and  Hiltnn  Bank  t>.  New  England  Bonk,  1  Cosh.  188. 

Tbat  the  nsage  most  be  certain,  see  Blewett  v.  Tregomng,  3  A.  and  E.  656;  Fadwiok  v. 
Knight.  7  Bich.  654 ;  Strong  d.  Grand  Trunk  RaUway  Oo.,  16  ICcb.  9S1 ;  Vallaoe  v.  Morgan,  83 
Ind.  40e ;  Wilson  v.  Willes,  6  East,  ISI. 

The  question  of  the  reasonableness  of  a  usage  is  a  question  of  law  for  the  oonrt ;  Bowen  v. 
Stoddaid,  10  MeL  381 ;  Boorke  e.  James,  4  Hich.  338;  and  "the  comt  will  not  enforoe  it,  or 
it  the  sanction  of  law,  unless  it  be  reasonable  and  oosvenienl,  and  adapted  not  only  to 
fitcilities  in  trade,  bnt  to  the  promoting  of  jnst  dealing  in  the  interoonrse  between 
gmtua^  Per  nnbbard,  J.,  in  Uaoy  c.  WhaUng  Ins.  Co.,  9  Met.  363.  A  onstom  that  the 
master  of  a  stranded  vessel  may  soil  without  necessity  is  unreasonable  and  void.  Bmtnt  v. 
Commercial  Ins.  Co.,  6  Pick.  131.  So  is  one  that  makes  the  owners  of  vessels  respondble  as 
1  bills  drawn  by  the  master,  and  which  have  been  negotiated  on  the  asBamptiou 

kt  the  ftinds  were  needed  for  supplies  and  repMrs.    Bowen  v.  Stoddard,  10  Met.  381.    So  U 

.  .>._• .g  advance  wages  dne  under  shipping  ortioles,  shall  be  paid  to  the  shipping 


■gent,  to  be  paid  by  him  to  the  ooarding  house  keeper  oiinging  the  seamen.  Metcalf  v 
14  Gray,  210.  And  see  Sweetbig  p.  Pearce,  7  C.  B.,  N.  S„  449;  Miller  v.  Pendleton,  8  Gray, 
547 ;  Holmes  v.  Johnson,  42  Peun.  SU  159,  So  is  a  custom  for  the  inhabitants  of  "  •"""  *"  *-''- 
a  profit  m  dliemo  tolo.  Grimstaad  v.  Marlowe,  4  T.  R.  717 ;  Perley  v.  Langley, 
Kndd  c.  Hobbs,  17  N.  H.  527.  So  is  any  usage  that  is  opposed  to  the  general  la 
on  the  subject  to  which  it  refers ;  as,  for  matance,  if  it  give  nsorious  Interest  on  oontrools :  Green 
V.  Tyler.  W  Penn.  St.  361;  Dunham  ti.  Dey,  13  Johns.  40:  Dunham  v.  Gould,  16  Johns.  377; 
Bonk  of  ntica  v.  Wager,  2  Cow.  712;  Pratt  v.  Adami,  7  Paige,  615;  Delaplaine  «.  Crenshaw,  15 
Gratl.  457 ;  or  would  defeat  the  purmwe  of  the  state  inspection  laws.  Tremble  o.  Crowell,  17 
Hich.  493.  And  in  any  case  where  the  statute  has  defined  a  word  in  leferenoc  to  its  use  in 
oouliactB,  Osage  cannot  be  allowed  to  give  it  a  difiarent  meaning.  Many  o,  Beakmon  Iron 
Co.,  9  Paige,  188. 

The  moet  serious  questiou  pertuning  to  nsages  is  whether  (h^  are  admissjble  In  any  case 
wben  they  oppose  or  alter  a  general  principle  or  rule  of  law,  and  Qpou  a  fired  state  of  facts 
would  make  toe  legal  rights  or  liabilities  of  the  parUes  other  than  tbsy  are  by  the  common 
law.  We  tbhik  we  are  ^tified  by  the  authorities  in  answering  ttuB  question  in  the  negative. 
"Nothing,"  says  CIu  J.  Gibson,  "should  be  more  pertinacionaly  lesistod  than  those  attempts 
to  transfer  the  fOuotiona  of  the  Judge  t«  the  witiiesW  stand,  by  evidence  of  customs  in  dero- 
gatitm  1^  the  genenl  law,  that  wo^  involve  the  responaibilitiea  of  the  partiee  in  rules  whose 
existence,  pemape,  tbey  bad  no  reason  to  suspect  before  they  o«ne  to  be  applied  to  their 
nghta."    Bolton  c.  CoiJteT,  1  Watts.  360 :  and  see  Coxe  v.  Heisley,  19  Penn.  St  247 ;  Weth- 
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3.  It  mnst  iuiTe  been  paaceaHe,  and  aoqniesced  is ;  not  subject  to  contention 
and  dispute,  {k)  For  as  customs  owe  their  original  to  common  consent,  their 
being  immemoriallj  disputed,  either  at  law  or  otherwise,  is  a  proof  that  Booh 
content  waa  wanting. 

4.  Cnstoma  must  be  roasonable  ;  (I)  or  rather,  taken  nerativel j,  thej  mnst  not 
be  unreMonable.  Which  is  not  uways,  as  Sir  Edward  Coke  says,  (tn)  to  be 
understood  of  every  unlearned  man's  reason,  but  of  artifcialand  legal  reason, 
warranted  by  authority  of  law.  Upon  which  account  cnstom  may  be  good, 
though  the  particular  reason  of  it  cannot  be  assigned ;  for  it  snfflceth,  if  no 
good  legal  reason  can  be  assigned  against  it  Thus  a  custom  in  a  parish,  that  no 
man  shall  put  his  beasts  into  the  common  till  the  third  of  October,  would  be 
good;  and  yet  it  would  be  hard  to  shew  the  reason  why  that  day  in  particular 
IS  fixed  upon,  rather  than  the  day  before  or  after.  But  a  custom,  that  no  cattle 
shall  be  put  In  till  the  lord  of  the  manor  has  first  put  in  his,  is  unreasonable, 
and  therefore  bad :  for  peradventure  the  lord  will  never  put  in  his,  and  then  the 
tenants  will  lose  all  their  profits,  (n) 

T*78l  *^'  ^^'^^^  ought  to  be  certain,  A  onstom,  that  lands  shall  desoend 
^  ■'to  the  must  worthy  of  the  owner's  blood,  is  void ;  for  how  shall  this  worth 
be  determined?  but  a  custom  to  descend  to  the  next  male  of  the  blood,  exclu- 
Bive  of  females,  is  certain,  and  therefore  good,  (o)  A  custom  to  pay  two-pence 
an  acre  in  lieu  of  tithes,  is  good;  but  to  pay  sometimes  two-penoe,  and  some- 
times three-pence,  as  the  occupier  of  the  land  pleases,  is  bad  for  its  uncertainty. 
Yet  a  custom,  to  pay  a  year's  improved  value  for  a  fine  on  a  copyhold  estate,  is 
good;  though  the  value  is  a  thing  uncertain:  for  the  value  may  at  any  time  be 
_  ascertained;  and  the  maxim  of  law  is,  id  certvm  eat,  qwtd  ctrtum  readi  poltH. 
8.  Oustoms,  though  established  by  consent,  must  be  (when  established) 
eompuls&ry  ;  and  not  left  to  the  option  of  every  man,  whether  he  will  use  them 
or  no.  Therefore  a  custom,  that  all  the  inbabitaute  shall  he  rat^d  towards  the 
maintenance  of  a  bridge,  will  be  good ;  but  a  custom  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure,  is  idle  and  absurd,  and  indeed  no  costmn 
ataU. 

(h)  lUd.  ftj  UtL  tax  faj  1  but.  VL  (n)  Co.  Copfb.  f  tS.  Cojl  B«n.  Atr.  BK. 

erill  r.  NeilsoD,  SO  Prdd.  Bt  453.  "Thongh  mage,"  said  Ch.  J.  Kent,  "is  on«n  resorted  to  for 
explanation  of  commeroial  mHtrnmentB,  it  never  u,  nor  oaght  to  be,  received  tfl  oontradlct  a 
settled  nie  of  commercial  law."  Frith  i>.  Baker,  2  Johns,  335.  See  further,  Thompson  0. 
Aahton,  1*  Johns.  317 ;  Woodmff  v.  Merchants'  Bank,  25  Wend.  673 :  Otsego  Connly  Bank  «. 
■Warren,  18  Barb.  390;  Hunton  0.  Looke.  6  Hill,  437;  Bowen  o.  Newell,  8  N.  T.  190;  Freemu 
«.  Loder,  11  A.  bdiI  E.  589 ;  Homer  «.  Doit,  10  Hbsb.  29 ;  Eager  v.  Atlas  Ins.  Co.  14  Kok.  141 ; 
Perkins  «.  Fmnldiu  Bank,  21  Piok.  483 ;  Strong  v.  Bliss,  6  Met.  393 ;  Blchardson  e.  Copeland, 
Q  Gt»7,  530 ;  Brown  v.  Jackeon,  2  Wash.  C.  C.  24;  Steward  v.  Scudder,  4  Zab.  96 ;  West  v.  Ball, 
12  iU.  347 ;  Beokidth  e.  Farnnm,  6  R.  I.  SSI ;  Ripley  *.  Cooper,  47  Me.  ^0 ;  Harper  e.  Pomid, 
lOInd.32;  Barlow  v.  Lambert,  iSAlo.  710.  Boardman  c.  Spooner.  13  Allan,  360.  "Theproper 
office  of  a  oostom  or  nsage  in  habeas  is  to  ascertain  and  explain  tlie  intent  of  the  paitlee ;  and 
it  cannot  be  In  opposition  to  aof  principle  Of  general  polioj.  nor  ineoosiatent  with  the  teniu  of 
the  agreement  between  the  parlaeB,  nor  against  the  eetabllBhed  principles  of  law."  Per  Brecse, 
J.,inBis8eUr.Bvan,  S3 111.670.  A  oommerdal  osage  ie  a  long  and  uniform  praotioe,  applied  to 
habits,  tiiodee,and  oonrsei  of  deaUng.  It  relates  to  modes  of  action,  and  does  not  oompreheBd 
the  mere  adoption  of  certain  peonliar  doctrinee  or  rule)  of  law.  It  mar  operate  to  give 
eS^t  to  eoutncts  different  from  tbtt  which  the  common  Uw  would  hare  done,  but  the  oon- 
teqnent  variation  of  the  legal  rights  of  the  portlea  is  oni;  the  result  of  the  mode  of  dealing. 
The  adoption,  however,  of  a  mere  doctrine  aa  to  the  riehts  and  obllgationB  of  the  parties  nnder 
a  Mmlfaot,  whieh  doeibnne  ie  oontiary  to  the  mle  of  me  common  law  on  the  But^t,  w,  ftv 
Instance,  uat  a  warraotr  shonld  be  implied  in  a  sale  of  chattels  where  the  eomnKMi  law 
implied  none:  Coieu.  Helsley,  19  Penn.  St.  843;  WethariU  p.  Neileon,  20  Penn.  St.  448j 
Dioldnson  e.  Gaj,  7  Alien,  29 ;  Tremble  0.  Crowell,  17  Mich.  493 ;  or  that  a  warrant  ahonld 
not  exist  where  the  common  law  implies  one:  Whitmore  v.  South  Boston  Iron  Oo.,  8  AHen, 
62 ;  is  beyond  the  province  of  a  commercial  usage.  The  distinction  has  been  well  said  to  l>e 
Bomewhat  nice :  per  Chapman,  J.,  in  DicMnsonv.  Gay,  7  Allen,  37;  and  it  certainlv  baa  not 
always  been  kept  in  view ;  but  it  is  believod  to  be  aotmd,  and,  if  adhered  to,  will  tend  to 
nnlformi^  in  the  law,  and  to  proloct  parties  agnhiBt  nnges  of  nnoertain  (dunoter  and  dorubtflu 
propriety. 
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7.  Idstly,  cDstoms  most  be  consistent  with  each  other:  one  cnetom  caimot  be 
set  op  in  oppositioD  to  another.  For  if  both  are  really  costome,  then  both  are 
of  equal  antiquity,  and  both  established  by  mutual  coneeot :  vhicb  to  say  of 
contradictory  cnstomB  is  absurd.  Therefore,  if  one  man  prescribes  that  by 
custom  he  has  a  right  to  have  winder  b  looking  into  another's  garden ;  the  other 
cannot  claim  a  right  by  custom  to  stop  up  or  obstruct  those  windows :  for  these 
two  contradictory  cnatomB  cannot  both  be  good,  nor  both  stand  together.  He 
onght  rather  to  deny  the  existence  of  the  former  cuBtom.  {p) 

Next,  KB  to  the  tulowaiue  of  special  cuBtoma  Customs,  in  derogation  of  the 
common  law,  must  he  conBtrued  strictly.  Thus,  by  the  custom  of  gavelkind,  an 
inEutt  of  fifteen  years  *may,  by  one  species  of  ^nveyance,  called  a  deed  of  ja^n-i 
feoffment,^  convey  away  his  lands  in  fee  simple,  or  forever.  Yet  this  custom  '-  '  -^ 
does  not  unpower  him  to  nse  any  other  conveyance,  or  even  to  lease  them  for 
seven  yean :  for  the  custom  must  he  strictly  pursued,  (o)  And,  moreover,  all 
special  cuBtoms  must  submit  to  the  king's  prerogative.  Therefore,  if  the  king 
purchases  lands  of  the  nature  of  gavelkind,  where  all  the  sons  inherit  equally; 
yet,  upon  the  king's  demise,  his  eldest  son  shall  succeed  to  those  lands  alone,  (r) 
And  tnuB  much  for  the  second  part  of  the  le^ea  non  acripta,  or  those  particular 
customs  which  affect  particular  persons  or  districts  only. 

III.  The  third  branch  of  them  are  those  peculiar  laws,  which  by  custom  are 
adopted  and  used  only  in  certain  peculiar  courts  and  jurisdictions.  And  by 
these  I  understand  the  civil  and  canon  laws,  {a) 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws  under  the  head 
of  leges  non  acripta,  or  unwritten  laws,  seeing  they  are  set  forth  by  authority  in 
tbeir  pandects,  their  codes,  and  their  institutions ;  their  councils,  decreea,  and 
decretals ;  and  enforced  by  an  immense  number  of  expositions,  decisions,  and 
treatises  of  the  learned  in  both  branches  of  the  law.  But  I  do  this,  after  the 
example  of  Sir  Matthew  Hale,  (t)  becauBe  it  iB  most  plain,  that  it  is  not  on 
account  of  their  being  written  laws  that  either  the  canon  law,  or  the  civil  law, 
have  any  obligation  within  this  kingdom :  neither  do  their  force  and  efficacy 
depend  upon  their  own  intrinsic  authority,  which  is  the  case  of  our  written 
laws,  or  acts  of  parliament  They  bind  not  the  subjects  of  England,  because 
their  materials  were  collected  from  popes  or  emperors;  were  digested  by 
Justinian,  or  declared  to  be  authentic  by  Gregory.  These  considerations  give 
them  no  authority  here;  for  the  legialature  of  England  doth  not,  nor  ever  did, 
recognize  any  foreign  power  as  superior  or  equal  to  it  in  this  kingdom,  or  as 
having  the  right  to  give  law  to  any,  the  meanest,  of  its  subjects.  But  all  the 
•strength  that  either  the  papal  or  imperial  laws  have  obtained  in  this  c*gQi 
realm,  or  indeed  in  any  otJier  Kingdom  in  Europe,  is  only  because  they  •-  J 
have  been  admitted  and  received  by  immemoni^  usage  and  custom  in  some 
particular  cases,  and  some  particular  courts ;  and  then  they  form  a  branch  of 
the  leges  non  acripta,  or  customary  laws;  or  else  because  they  are  in  some 
other  cases  introdnoed  by  consent  of  parliament,  and  they  owe  their  validity  to 
the  Ugea  soripta,  or  statute  law.  This  is  expressly  declared  in  those  remark- 
able words  of  the  statute  25  Hen.  VlII,  c  81,  addressed  to  the  king's  royal 
majeety:  "This  your  grace's  realm,  recognizing  no  superior  under  God  but  only 

SOOT  ffrace,  haui  heea  and  is  firee  from  Bubiection  to  any  man's  laws, 
at  only  to  such  as  have  been  devised,  made,  and  ordained  within  this  realm, 
for  the  wealth  of  the  same ;  or  to  such  other  as,  by  sufferance  of  your  grace  and 
Tonr  progenitors,  the  people  of  this  your  realm  have  taken  at  their  free  liberty, 
oy  their  own  consent,  to  be  used  among  them ;  and  have  bound  themselves  by 
long  nse  and  custom  to  the  observance  of  the  same ;  not  as  to  the  observance  of 
the  laws  of  any  foreign  prince,  potentate,  or  prelate ;  but  as  to  the  cuetomed  uid 
ancient  lavB  of  this  realm,  originally  establiBhed  as  laws  of  the  same,  by  the 
said  snfferance,  consents,  and  custom ;  and  none  otherwise." 

By  the  civil  law,  abBolutely  taken,  is  generally  understood  the  civil  or  munici- 
pal law  of  the  Boman  empire,  as  oompneed  in  the  institutes,  the  code,  and  the 
ri>JBItop.n.         rsJCo.  Cop.(3l.         frJCo-LlttU.         CO  Hi*.  C.  I*  o. «.         rUHtat.C.L,c,a, 
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digest  of  the  emperor  Justinian,  and  the  novel  constitntiona  of  himself  and 
some  of  his  sacoeesors.  Of  which)  as  there  vill  frequently  be  occasion  to  cite 
them,  by  way  of  illnstrating  our  own  laws,  it  may  not  be  amies  to  give  a  short 
and  general  account; 

The  Boman  law  (founded  first  upon  the  regal  constitutions  of  their  ancient 
kings,  nest  upon  the  twelve  tables  of  the  dKetnviri,  then  upon  the  laws  or 
statutes  enacted  by  the  senate  or  people,  the  edicts  of  the  pnetor,  and  the 
r*Sl1  ^^^P"^'^'^  prudentwn,  or  opinions  of  learned  lawyers,  *and  lastly  upon  the 
'-  ^  imperial  decreeB.or  constitutions  of  successive  emperors,)  had  grown  to 
so  great  a  bulk,  or,  as  Livy  expresses  it,  (u)  "  iam  immensus  aliarum  super  alias 
asc9rvaiarum  legum  cumulus,  that  they  were  computed  to  be  many  camels'  load 
by  an  author  who  preceded  Justinian,  (f)  This  was  in  part  remedied  by  the 
collections  of  throe  private  lawyers,  Gregorius,  Hermogenes,  and  Papirius;  and 
then  by  the  emperor  Theodosius  the  younger,  by  whoso  orders  a  code  was  com- 
piled A.  D.  438,  being  a  methodical  collection  of  all  the  imperial  constitutions 
then  in  force :  which  Theodoaian  code  was  the  only  book  of  civil  law  recdved 
as  authentic  in  the  western  part  of  Europe  till  many  centuries  after ;  and  to 
this  it  is  probable  tiiat  the  Franks  and  6oths  might  fluently  pay  some  n^ard, 
in  framing  legal  constitutions  for  their  newly  erected  kingdoms :  for  Justmiui 
commanded  only  in  the  eastern  remains  of  the  empire ;  and  it  was  under  his 
auspices  that  the  present  body  of  civil  law  was  compiled  and  finished  by 
Trioonian  and  other  lawyers,  about  the  year  {133. 

This  consists  o^  1.  The  institutes,  which  contain  the  elements  or  first  prin- 
ciples of  the  Boman  law  in  four  books.  2.  The  digests,  or  pandects,  in  fifty 
books;  containing  the  opinions  and  writings  of  eminent  lawyers,  digested  in  a 
systematical  method.  3.  A  new  code,  or  ooflection  of  imperial  constitutions,  in 
twelve  books ;  the  lapse  of  a  whole  century  having  rendered  the  former  code  of 
Theodoaiub  imperfect  4.  The  novels,  or  new  constitutions,  posterior  in  time  to 
the  other  books,  and  amounting  to  a  supplement  to  the  code;  containing  new 
decrees  of  successive  emperors,  as  new  questions  happened  to  arise.  These 
form  the  body  of  Boman  law,  or  corpus  juris  dvilis,  as  published  about  the 
time  of  Justinian ;  which,  however,  fell  soon  into  neglect  and  oblivion,  till 
about  the  year  1130,  when  a  copy  of  the  digests  was  fonnd  at  Amalfl,  in  Italy ; 
which  accident,  concurring  with  the  policy  of  the  Koman  ecclesiastics,  (u>)  sud- 
denly gave  new  vogue  and  authority  to  the  civil  law,  introduced  it  into  several 
r*821  °'^^*'"^^  ^^^  ^occasioned  that  mighty  inundation  of  voluminous  oom- 
t  -I  ments,  with  which  this  system  of  law,  more  than  any  other,  is  now 
loaded.  •• 

The  canon  law  is  a  body  of  Boman  ecclesiastical  law,  relative  to  such  matters 
as  that  church  either  has,  or  pretends  to  have,  the  proper  jurisdiction  over. 
This  is  compiled  fhsm  the  opinions  of  the  ancient  I^tm  athers,  the  decrees  of 
general  councils,  and  the  decretal  epistles  and  bulls  of  the  holy  see;  all 
which  lay  in  the  same  disorder  and  confusion  as  the  Boman  civil  law,  till,  about 
the  year  1151,  one  Qratian,  an  Italian  monk,  animated  by  the  discovery  of 
Justmian's  pandects,  reduced  the  ecclesiastical  constitutions  also  into  some 
method,  in  throe  books,  which  he  entitled  Concordia  DiscordanHum  Caiumttm, 
but  which  are  generally  known  by  the  name  of  Decretum  Qratiani.  These 
reached  as  low  as  the  time  of  Pope  Alexander  III.  The  subsequent  piqwl 
decrees,  to  the  pontificate  of  Gregory  IX,  were  published  in  much  the  same 
method,  under  the  auspices  of  that  pope,  about  the  year  1230,  in  five  books, 
entitled  Deeretalia  Oregorii  Noni.  A  sixth  book  was  added  by  Boniiace  VIII, 
about  the  year  1398,  which  is  called  Ssxtus  Dscretaiium.  The  Glementino  oon- 
stitntions,  or  decrees  of  Clement  Y,  were  in  like  manner  authenticated  in  1317, 
by  his  successor  John  XXII,  who  also  published  twenty  constitutions  of  his 
own,  called  the  Extravagantes  Joannis,  all  which  in  some  measure  answer  to 
the  novels  of  the  civil  law.  To  these  have  been  since  added  some  decrees  of 
later  popes,  in  five  books,  called  Extravagantes   Communes :  and  all  these 

m  1.  &  0.  U.  (v)  Hajlor-B  BlsmaBtt  tfOMl  Lmt,  IT.  (w)  ftn  f  1,  v*K9 18. 
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together,  Orstian's  decree,  Gregorv's  decretala,  the  sixth  decretal,  the  Glein^tme 
constitntioiis,  and  the  eztraTa^ncs  of  John  and  his  successors,  foijn  the  corpiu 
jurit  canonici,  or  body  of  the  Boman  canon  law.  '  '      , , 

Besides  these  pontinciol  collections,  which,  during  the  times  of  pop^,  were 
receired  asanthentic  in  this  island,  as  well  as  in  other  parts  of  Christendom, 
there  is  also  a  kind  of  national  canon  law,  composed  of  l^aiine  ani  provincial 
oonstitntions,  and  adapted  only  to  the  exigencies  of  this  chnrch  *and  rtoa-i 
Icin^om.  The  legating  conetitutiona  were  ecclesiastical  laws;  enacted  in  I-  -' 
national  sypods,  held  under  tke  cardinals  Otho  and  Othobon,  legaiu  from  Pope 
Grs^ory  IX  and  Pope  Clement  IV,  in  the  reign  of  Eing  Henry  III,  about  the 
years  1220  and  1268.  The  provincial  constitutions  are  principally  the  decrees 
of  proTincial  synods,  held  under  divers  archbishops  of  Canterbury,  from  Stephen 
Longton,  in  the  reign  of  Henry  III,  to  Henry  Cbichele,  iB  the  reign  of  Henir 
V ;  and  adopted  also  by  the  province  of  York  (z)  in  the  '"^'Kp  "f  Henry  VI. 
At  the  dawn  of  the  reformation,  in  the  reign  of  Einc;  Henry  Vln,  it  was  enacted 
in  parliunent  {y)  that  a  review  should  te  had  of  the  canon  law ;  and,  till  such 
review  should  w  made,  all  canons,  constitutions,  ordinances,  and  synodals  pro- 
TJucial,  being  then  already  made,  and  not  repugnant  to  the  law  of  the  land  or 
the  king's  prerogative,  should  still  be  used  and  executed.  And,  as  no  such 
review  has  yet  been  perfected,  upon  this  statute  now  dejwnds  the  authority  of  the 
canon  law  in  England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I  in  the  year  1603,  and 
never  confirmed  in  parliament,  it  has,been  solemnly  adjudged  upon  the  princi- 
ples of  law  and  the  constitution,  that  where  they  are  not  merely  declaratory  of 
the  ancient  canon  law,  but  are  introductory  of  new  regulations,  they  do  not  bind 
the  laity,  (z)  whatever  regard  the  clergy  may  think  proper  to  pay  them.  (11) 

There  are  four  species  of  courts  in  wnich  the  civil  and  canon  laws  are  permit- 
ted, under  different  restrictions,  to  be  used :  1.  The  courts  of  the  arehbishope 
and  bishops,  and  their  derivative  officers,  usually  called  in  our  law  courta 
Christian,  curia  Ohrigtianitatia,  or  the  ecclesiastical  courts.  2.  The  military 
courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the  two  universities.  In 
all,  their  reception  in  general,  and  the  different  degrees  of  that  reoeption,  are 
grouhded  entirely  upon  custom,  coiToborated  in  the  latter  instance  oy  act  of 
•mrliament,  ratifying  those  charters  which  confirm  the  customary  law  r^gj-i 
of  the  universities.  The  more  minute  consideration  of  these  will  fiill  *-  J 
properly  under  that  part  of  these  commentaries  which  treats  of  the  jurisdiction 
of  courts.  It  will  suffice  at  present  to  remark  a  few  particulars  relative  to  them 
^  all,  which  may  serve  to  inculcate  more  strongly  the  doctrine  laid  down  concern- 
ing them,  (a) 

1.  And,  first,  the  oonris  of  common  law  have  the  superintcndency  over  these 
courts;  to  ke^  them  within  their  jurisdictions,  to  determine  wnerein  they 
exceed  them,  to  restrain  and  prohibit  such  excess,  and,  in  case  of  contumacy,  to 
punish  the  officer  who  executes,  and  in  some  cases  the  judge  who  enforces,  the 
sentence  so  declared  to  be  illegal.  (12) 

H4  Bus'*  Bad,  Ltw,  pn£  tIU. 


(11)  [Iiord  EHdwicta  dtss  the  opinion  of  Lonl  Holt,  ta&  deolaraa  ft  b  not  denied  by  any 
one,  that  it  is  very  pl^  all  the  olercn'  ftre  bound  hv  the  caaone  confirmed  by  tli«  kins  onlj,  but 
tbev  mnBt  be  confinned  by  the  puSkmBnt  to  bind  tbe  laity.  3  Atk.  COS.  Hence,  if  the  areb- 
bUnop  of  CtmtertnuT  grantH  &  diapensatiou  to  hold  two  Uringt  distiut  from  eooh  other  more  than 
fliii^  mites,  no  advantage  oan  be  taken  of  it  bj  Iqiae  at  omerwise  in  the  temponl  oonrta,  Sot 
tbe  rwtnclion  to  thiitj  mile*  was  introdnoed  by  a  canon  made  dnoe  the  9S  Hen.  Tm.    3  Bl. 


(ix)  Th'e  ecoledaatioal  oonrtB  cannot  be  allowed  oonoliuiivdy  to  determine  for  thenuelves 
■hat  motten  bll  within  theii  Jntlsdiotion.     Hex  v.  Byre,  Stro.  1007.     Partiee  in  onatody 


-what -  — , -.,-, . 

tindei  their  oTden  made  withont  anthority  will  be  eet  at  libarty  by  the  common  law  courta  s 
Jenkins  ex  parte,  1  B.  and  0.655;  Boraine^s  Case,  IS  Tee.  346;  and  aprohibitioD  wiU  iemie  to 
the  eooledutieal  oonits  when  a  want  of  jnrisdioboD  appean  on  tbe  boe  pf  the  jnoceedlnga,  or 
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3.  The  oommon  law  has  reserved  to  Itself  the  exposition  of  all  such  acta  of 
parliament  as  coiicem  either  the  extent  of  these  courts,  or  the  matters  depend- 
ing before  them.  And  therefore,  if  these  courts  either  refuse  to  allow  these  acts 
of  parliament,  or  will  expound  them  in  trav  other  Bense  than  what  the  common 
law  puts  upon  them,  the  king's  coarts  at  WestminBter  will  grant  prohibitions  to 
restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  conrts  to  the  king,  in  the  last  resort ;  which 
provea  that  the  jurisdiction  exereised  in  them  is  derived  from  the  crown  of 
England,  and  not  from  any  foreign  potentate,  or  intrinsic  authority  of  their 
own.  And,  from  these  three  strong  marks  and  ensigus  of  superiority,  it  appears 
beyond  a  doubt  that  the  civil  and  canon  laws,  though  admitted  in  some  cases  by 
custom  in  some  courts,  are  only  subordinate,  axiileges  sub  graviori  lege ;  ana 
that^  thus  admitted,  restrained,  altered,  new-modeled,  and  amended,  they  are  by 
no  means  with  us  a  distinct  independent  species  of  laws,  but  are  inferior 
branches  of  the  customary  or  unwritten  laws  of  England,  properly  called  the 
king's  eccleaiaetical,  the  "king's  military,  the  king's  maritime,  or  the  king's 
academical  laws. 

r*a5l  *^'  "^  "aayit  proceed  to  the  Uges  scripts,  the  written  laws  of  the  king- 
l-  -I  dom,  which  are  statutes,  acts  or  edicts,  made  by  the  king's  majesty,  by  and 
with  the  advioe  and  consent  of  the  lords  spiritual  and  temporal,  and  commons 
in  parliament  assembled.  (S)  The  oldest  of  these  now  extant,  and  printed  in  out 
statute  books,  is  the  famous  magna  charta,  as  confirmed  in  parliament  9  Hen. 
Ill,  though  doubtless  there  were  many  acts  before  that  time,  the  records  of  whioh 
are  now  lost,  and  the  determinations  or  them  perhaps  at  present  cnirently  received 
for  the  maxims  of  the  old  common  law. 

The  manner  of  making  these  statutes  will  he  better  conradered  hereafter,  when 
we  examine  the  constitution  of  parliaments.  At  present  we  will  only  take  notice 
of  the  different  kinds  of  statutes,  and  of  some  general  rules  with  regard  to  thoir 
construction,  (c) 

First,  as  to  their  several  kinds.  Statutes  are  either  general  or  special,  pwUtc 
1*861  '^^  pTivate.  A  general  or  public  act  is  an  *uuiver8al  rule,  that  regards 
I-  -I  the  whole  community ;  and  of  this  the  courts  of  law  are  bound  t^  take 
notice  judicially  and  ex  officio ;  without  the  statute  being  particularly  pleaded, 
or  formally  set  forth  by  ^e  part^  who  claims  an  advantage  under  it  Special 
or  private  acts  are  rather  exceptions  than  rules,  being  those  which  only  operate 
upon  particular  persons,  and  private  concerns ;  such  as  the  Romans  entitled 
genafus-dscreta,  m  contradistinction  to  the  senatus  consulta,  which  regarded 
the  whole  community ;  {d)  and  of  these  (which  are  not  promulgated  with  the 
same  notoriety  as  the  former,)  the  judges  are  not  bound  to  take  notice,  unless 
they  be  form^y  shewn  and  pleaded.  Thus,  to  show  the  distinction,  the  statute 
If)  Eliz.  c  10,  to  prevent  spiritual  persons  from  making  leases  for  longer  terms 
than  twentv-one  years,  or  three  lives,  is  a  public  act ;  it  oeing  a  rule  prescribed 
to  the  whole  body  of  spiritual  persons  in  the  nation ;  but  an  act  to  enable  the 
bishop  of  Chester  to  make  a  lease  to  A.  B.  for  sixty  years  is  an  exception  to 

(»)  a  Rep.  V. 

\e)  TbemsUiDdafoltlDgtfaeseutaatpariluiieiitia  v^rlooi  UuiroronruioIentHalntMimulled  lAer 
the  noras  or  tbe  plane  TliBre  the  puU&mentwu  held  th&t  made  HiBm  ;  aa  ths  (Utneeg  of  Hertun  snd  U>ri«- 
berg«,  or  WMtmfngler.  Oloniiester,  and  WlnohecMr.  Olbenue  ilenaniluled  MUnlv  hum  ttaeli  niUact,  u 
lbeatBtate»orWaleiKndlnUnd,(l>earMaiil«lBl.  udUieprPBwaMMw'*-  Some  an  dlBUnnldied br 
thalr initial  wanla,  anietlHtdirfdtlDSTai7aaDl«)LMiiJEii*a3b;UieJemiBdeninBliiatliiKUi«baoki  of  tin 
IVntilagchibj'UiaCbrlatala  cliorcb  la  dlaUnpil^iIii*  QielrbTiDiiaanildtvlneanaei:  bytbs  Bomanlattlu 
ilcHorlblng  thsFr  napal  bulla;  snd.ln  abort  b j  the  wbole  bodf  ofuiciant cf tUIhib  and  eanonlsta,  amoiif  wbom 
thia  netbod  of  citation  ffensrallr  pranlled.  not  onl;  with  nnrd  to  oha|it«Ti,bat  Inlbrior  aMtlona  alao  i  Tn  Imtts- 
"  inofallwhtoh  waalllIiiaU>aiaoofonroldautute«bytha(rlBlthdwiiHla,aatha*talat«atr^<<i>p'i'n^w><t 

.1  »r.^__<muM. «..>/.,    Bat  tb«  moat  uamamWhoilofoltln*  them,  eapeelaUialiica  the  timooTKiIwanl 


eond.  iBbf  ■""bios  O'Bfou'arUielilnE'arelan  In  vblohtbeMatntevaa  made,  togetber  with  thechap- 
psrtlDii1araRt,aeBordrn|t  to  lunnmenl  order,  iu9G«o.II.  0.4.  Air  all  the  acta  t^oneaenlon  ornulA. 

-v™  . — .1. 1. ■..■._. . -"barolbTe,  when  two  aaarfona  have  been  hell" 

mUoitcdaat  W.andU.  St.  S.  o.  t,  als.iiT} I 

lawainade  In  Uio  Baoandsaulanitfparlluii 


iittsbon  lonlher  make  properly  bnt  one atacate; 
—1  uaually  mention  atal.  1  or  "     ~ 


orl.    TbualhebUlDrrlsbliUoit«da*tW.andU.St.S.o.t,al8.iirylu]i 

, —  ,. JiBBecoud  eulate,  orttio  lawainade  In  l' ■* ■ ' — -" 

le  nrat  ^ear  ot  King  William  and  Queen  Mar;.  (^  Qrarln,  Orlg. 


in  ahown  alimde  bv  affidavit.    Full  o.  Hatdmu,  Cowp,  424 :  Boberta  «.  Hnmbv,  3  H.  and  W. 
120  i  Qriffltha  r.  Anthrav,  6  Ad.  and  B.  633. 
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this  rule;  it  concerns  only  the  paitiee  and  the  bishop's  enccesBon;  and  is 
therefore  a  prirate  act.  (13) 

Statutes  also  are  either  declaratory  of  the  common  law,  or  remedial  of  gome 
defects  therein,  (llj  Declaratory,  where  the  old  onstom  of  the  kingdom  is 
^noflt  fellen  into  disuse,  or  become  disputable ;  in  which  case  the  paniament 
has  thought  proper,  in  perpetuum  rei  teetimonium,  and  for  avoiding  all  doubts 
and  difficulties,  to  declare  what  the  common  law  is  and  ever  hath  been.  Thus 
the  statute  of  treasons,  25  Edw.  Ill,  cap.  2,  doth  not  make  any  new 
species  of  treasons,  but  only,  for  the  benefit  of  the  subject,  declares  and 
enumerates  those  several  kinds  of  offence  which  before  were  treason  at  the  com- 
mon law.  Remedial  statutes  are  those  which  are  made  to  supply  such  defects, 
and  abridge  such  superfluities,  in  the  common  law,  as  arise  either  from  the 
general  imperfection  of  all  human  laws,  from  chaage  of  time  and  circnmstanoe^ 

(13)  &••  oIlMr  OMM  Qpcm  Oie  diitinolioD  between  pnbHo  and  pdvata  ■ots,  Bio.  Ab.  Btatnte, 
F.  llM  distiiiotioii  between  pablio  and  prirate  acta  is  maifced  with  adminble  precision  t^ 
Mr.  Abbott  (afterwarda  Lord  Colohestei),  in  the  following  note,  in  the  printed  Teport  from  tne 

oommittee  for  the  promalgfttinn  of  the  etatatea :— public  ato  PBrvAXE  acts.  L  Tx  Lboai> 
Laiovaob.  I.  Act8  are  deemed  to  be  piMie  and  gmaral  acta  which  tbe  jndgee  «ill  take 
notioe  of  without  pleodinK,  tjm  :  acta  concerning  the  king,  the  qneen,  and  the  prince ;  thois 
Qonoemin^  all  prelates,  nobloB,  and  great  offlcera ;  those  oonoeming  the  whole  spihtnalitf ,  and 
those  which  cuucem  all  officeis  in  general,  each  as  all  sheriffH,  &c.  Acts  oonceming  tiads 
in  genera],  or  any  spemlic  trade ;  acts  concerning  all  penoni  generally,  thongb  it  be  a  special 
or  partlci^ar  thing,  snch  aa  a  ttatnte  conoermng  aesiaea,  or  woo^  in  forasta,  ohaeeB,  dm. 
Ao.  Com.  Dig.  tit  Parliament,  R.  6. ;  Bac.  Ab.  statnte,  F.  3.  Fritatt  acta  are  thoee  whidi 
ooDCBm  only  a  partionlar  npeciea,  thing  or  penon,  of  which  the  Judges  will  not  take  notioe 
wilhont  pleading  of  them,  tii  :  acts  relating  to  the  biahopa  onl^ :  acta  for  toleration  of 
dissenters ;  acts  relating  to  any  particular  place,  or  to  divers  particular  towns,  or  to  one  or 
diTars  porticnlar  cotmtlea,  or  to  t£e  colleges  only  m  the  nniverdtiea.  Com.  Dig.  tit  Parliament 
R.  7.  3.  In  a  gmeral  act  there  may  be  tjtrteate  claase,  ibid. ;  and  a  privaU  act,  if  reoosniied 
by  ajNiilia  ao^  mnst  afterworda  l>e  Dobced  by  tiie  ooorts  aa  anch.  2  Tenn  Rop.  56!).  It.  In 
PAKLiAMBHTABT  LAHOUAGE,  1.  The  distlnclJon  betwseu  public  and  private  bim  stands  npon 
dJiliEirent  gronnds  as  to  feet.  All  bUla  whatever  from  which  privaU  peraons,  coipoiationB,  to.. 
dnlve  benefit,  are  sobjeot  to  tbepayment  of  Jb«f,  andench  biUB  are  in  tUa  respect  denominatea 
prisate  bills.  InatanoeB  of  bille  wiOun  this  oesoiiptim,  Ke  ennmented  In  the  aeoond  voltune 
of  Mr.  Hatael'a  Precedent*  of  Proceedings  In  Uie  house  of  oonunona,  edit  1796,  p.  387, 

1-     a  j_  — ■: 1. —  1 — .1. L  -*  a.--»^jjjjjjpj|  jg  gjg(j  ^igefl.  jfli  aome  acta 

,  via:   chnroh  acta,   canal  acta,  Ac 
e  acts,  which  thongh  pnblio  are  merely  peraonaJ,  via :  acta 
■Houiuiu,  auu  uwouu  auis,  wo.    OtherB  BTO  Called  ^"JTatd  aobi,  of  which  latter  class  soma 
3  local,  via :  endoaure  acta,  id.,  eiod  aoine  peieon^  via:  enoh  aa  relate  to  oames,  estates, 
uif orcea,  Ao."] 

It  is  inrobable  that  some  of  the  acta  enumerated  by  Mr.  Abbot  as  private  would  be  properly 
claisifi^  aa  pnbhc  nnder  late  deciaione.  An  act  extending  only  to  sheriff  was  at  one  tame 
held  to  be  a  private  act,  bnt  It  ia  now  ruled  otherwise.  Lovell  vi  Plomar,  15  Bast  320.  It  la 
not  essential  m  order  to  constitate  a  statnte  a  pablio  act,  that  It  be  applicable  to  all  pwta  of 
the  state.  It  is  mifficient  If  it  extend  to  all  persona  doing  or  omitting  to  do  an  act  within  the 
territorial  limits  deeoTil>ed  therein.  Pisrce  c.  Eimbalt,  9  Greenl.  54.  Thns,  an  act  regnlatlng  the 
taking  of  fish  in  a  partioalar  river  in  a  oertain  town  is  a  pnblic  act  Bnmham  v.  Webster,  S 
Uaw.  968.  So  acts  fur  the  ostaliliehment  of  towns  and  oonjitiee,  and  fixing  their  bonndatiea, 
md  fbr  the  erection  of  pnblic  bmldings  for  Uie  use  thereof,  and  for  pnblic  hi^ways  and 
fsnoea,  an  pnblio  aota.  Oommonwealui  v.  Bpringfield,  7  Mass.  9:  Bast  Hartford  t.  ZTaitfisd 
Bii^  Co.,  10  How.  611 :  Mills  r.  8t  Olalr  Co.,  8  How.  668;  Qwham  o.  Springfield,  8  6hep. 
SB;  Stephenson*. Doe,  8  Blaokteoe^  Bexv.  Padding,  Bid.  309.  So a««ftle  an  aot incorporating 
a  tvntpue  eorapany,  wliere  it  contains  a  provision  that  the  road  in  a  certain  event  shaU  revert  to 
the  people.  Jenkins  t.  Union  Tmnpike  Co.,  1  Cainea'  Cae.  86.  So  the  act  incorporating  the 
United  Stat«s  Bank :  Bogera's  Case,  3  QreeiiL  303 ;  and  the  act  incorporating  the  B^  of 
Miaaoori.  Dnn^aaa  v.  Bank  of  Mo.,  1  Mo.,  34.  So  it  seems  any  act  chartering  a  bank  is  tn  be 
deemed  a  pablic  act  Bank  of  I7tica  v,  Smedea,  3  Cow.  663 ;  Crawford  v.  Flanten  and  Merchants' 
Bank,  6  Ala,  389.  So  an  act,  otiierwiae  private,  if  it  contain  provisionB  for  forfeitures  to  the 
atate^  or  for  the  pnnishment  of  pnblic  ofimicesi    Roger's  Case,  3  Oreeolj  303 ;  Heridin  e.  Ayres, 


13  ^k.  344.     So  a  private  act  which  ia  rooogniied  by  a  snbeeqnent  pnblic  act    Rogers's  Case, 
3_0reetiL  303.    So  an  act  otherwise  private  wmoh  ia  declaied  therein  to  be  a  pnblic  act    Brook- 

if 


vflle  Ina.  Co.  v.  Beoords,  6  Blaokf.  170.    Bee  ftartber,  Dawson  v.  Paver,  5  Hare,  434]  Cock  .. 
Oent,  13  M.  and  W.  334.    Fees  are  not  payable  in  America  on  private  bills. 

(14)  [This  diviaion  ia  generally  exprOaaed  by  deolaratotv  stAtntea,  and  statntea  introdnotoiy  of 
a  new  law.  Bemedial  statntes  are  guinally  mentioned  In  oouttadiallnotion  to  penal  atatntea. 
8eenoti3l9,  p.  es.] 
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from  the  mistakes  and  nnadviaed  determinataoBS  of  ttnlearned  (or  even  le&med) 
Judges,  or  from  any  otiier  cause  vhatsoever.  And  this  being  done,  either  bj 
eDltuglng  the  common  law  There  it  was  too  narrow  sad  cireiraiBcribed,  or  by 
r^QM-1  restraining  it  ''where  it  was  too  lax  and  Inxnriant,  hath  occasioned 
^  '  another  subordinate  divisioa  of  remedial  acts  of  parliament  into  «n2arjnflji 
and  resiraininp  statutes.  To  instance  again  in  the  case  of  treason :  clipping 
the  current  com  of  the  kingdom  was  an  oEfenoe  not  sufficiently  guarded  against 
by  the  common  law ;  therefore  it  was  thought  expedient,  bv  statute  6  Eliz.  c.  11, 
to  make  it  high  treason,  which  it  was  not  at  the  common  law :  so  that  this  was 
an  enlarging  gtaiute.(l6)  Atconunon  law  also  spiritual  corporations  might  lease 
out  their  estates  for  any  term  of  years  till  prevented  by  the  statute  13  EUz. 
before  mentioned :  this  was  therefore^  a  restrmning  statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the  construotion  of  statutes 
are  principally  these  which  follow. 

1.  There  are  three  points  to  be  considered  in  the  constraction  of  all  remedial 
statutes ;  the  old  law,  the  mischief  and  the  remedy :  that  is,  how  the  oommon 
law  stood  at  the  making  of  the  act ;  what  the  mischief  was,  for  which  the 
oommon  law  did  not  provide ;  and  what  remedy  the  parliament  hath  provided 
to  oure  this  mischief  And  it  is  the  business  of  the  judges  so  to  construe  the 
act  as  to  suppress  the  mischief  and  advance  the  remedY.(«)  Let  us  instance 
again  in  the  same  restraining  statute  of  13  Eliz.  c  10:  By  the  common  law, 
ecclesiaatical  corporations  might  let  as  long  leases  as  they  thought  proper:  the 
mischief  was,  that  they  let  long  and  unreasonable  leases,  to  the  impoverishment 
of  their  successors ;  the  remedy  applied  by  the  statute  was  by  making  void  all 
leases  by  ecclesiastical  bodies  for  lon^r  terms  than  three  lives,  or  twenty-one 
years.  Now  in  the  conatmction  of  this  statnte,  it  is  held  that  leases,  though  for 
a  longer  term,  if  made  by  a  bishop,  are  not  void  during  the  bishop's  continuance 
in  his  see:  or,  if  made  by  a  dean  and  chapter,  they  are  not  void  during  the 
continuance  of  the  dean ;  for  the  act  \ras  made  for  the  benefit  and  protection 
of  the  succes8or.(  /)  The  mischief  is  therefore  sufficiently  suppressed  by  vacating 
f  *881  ^^^  ^^''  ^^  det«rmination  of  the  interest  of  the  'grantors ;  but  the 
I  J  leases,  during  their  continuance,  being  not  within  the  mischief,  are  not 
within  the  remedy. 

2.  A  statute,  which  treats  of  things  or  persons  of  an  inferior  rank,  cannot  bv 
any  geTural  words  be  extended  to  those  of  a  superior.  So  a  statute,  treating  oi 
"deans,  prebendaries,  parsons,  vicars,  a»do^A«r«  having  spiritual  promotion,"  ia 
held  not  to  extend  to  bishops,  though  they  have  spiritual  promotion,  deans  being 
the  highest  persons  named,  (16)  and  bishops  being  of  a  still  higher  order.(ff) 

3.  Penal  statutes  must  be  construed  stnctly.(17)  Thus  the  statute  1  £dw. 
VI,  c  13,  having  enacted  that  those  who  we  convicted  of  stealing  horses  should 

(t)  1  Bep.  T  Co.  Utt.  U.  a.  ff)  Co.  Utt  is.       1  Bap.  00.       10  Kbb  Se.  fffj  a  B«p.  «. 

(15)  IThit  statute  aaafnet  oUppiiig  the  ooio  halrdlr  oarragpoudB  wltli  the  Esneial  notiao  eiQter 
of  a  nmedlal  or  an  enutiglEg  Btatote.  In  ordiuuy  legal  luigiuge  remedial  Btatatee  are  oonba- 
diatingniahed  to  penal  atrntea.  As  enlarging  or  an  vnabling  atatnte  la  One  which  increaieB,  not 
reatn&ia,  the  power  of  action,  aa  the  33  Hen.  TlH,  e.  38,  whioh  gave  biahopa  and  all  oUier  sole 
eodeeiaatiDal  oorporations,  ezoapt  panniia  and  vioari,  a  power  of  maUng  leami,  whioh  the/ 
did  not  poaaem  before,  ts  alwt^a  called  an  enabling  atatate.  The  13  Eiii.  c.  ID,  which  after- 
wards limited  that  power,  is,  on  the  ocmtrtirj,  atrled  a  Testralning  or  disabling  itatnte.  See  Una 
ftiUv  ezplaiiied    bj  the  learned  Donunentator,  3  Book,  p.  319.  ] 

I^ia  atatnte  la  RiDoe  repealed. 

(16)  See  to  the  Bame  point.  Hall  v.  Byme.l  Beam.  140;  Lyndon  m  Standbridge,  fi  H.  and  V.  51. 

(17)  See  United  81at«a  v.  WUtberter,  5  Wheat  76;  Melody  c.  Raab,  4  Masa.  473;  Jones  «. 
Eatia,  3  Jtdma.  379 ;  Spra^e  v.  BiidBall,  3  Cow.  419 ;  Uyers  v.  Foater,  6  Cow.  667 ;  Pike  s. 
Jenkina,  13  N".  H.  355;  QagKettv.  State,  4  Conn.  61;  HA11«.  St^w,  30  Ohio,  7 ;  Ccahing  o.  Diil,  3 
Soam.  461;  Chaeep.  N.  Y.  Central  B.  S.  Co.,  26  N.  T.  533;  State  e.  Lovall,  23  Iowa,  &4;  U.S. 
r.  AUiena  Armory  36  Ca.  344.  The  mle  that  penal  atatntea  ahall  be  oonatmed  strlctlv,  meana 
only  tliat  tiiey  are  not  to  be  ao  extended,  beyond  the  legitimate  import  of  the  terma  need  therein, 
B8  to  embrace  casee  or  acta  not  clearly  deeoribod  by  eucn  wc^ds,  and  ao  as  to  bring  them  within 
the  prohibitloa  or  penalty  of  euch  atatntea.    Kawaon  v.  State,  19  Conn.  392. 
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not  have  the  benefit  of  clergy,  the  jndees  conceived  that  thiB  did  not  extend 
to  him  that  ehonld  steal  hot  one  horse,  ?18)  and  therefore  procured  a  new  act 
for  that  purpose  in  the  following  year.  (A)  And,  to  come  nearer  onr  own  times, 
by  the  statute  14  Geo.  II,  c  6,  stealing  sheep,  or  other  cattle,  was  made  felony, 
withont  benefit  of  clergy-  Bnt  these  general  words,  "  or  other  cattle,"  being 
looked  npon  as  mnch  too  loose  to  create  a  capital  offence,  the  act  was  held  to 
extend  to  nothing  but  mere  sheep.  And  therefore,  in  the  next  sessions,  it  was 
foand  necessary  to  make  another  statute,  16  Geo.  11,  c  34,  extending  the  former 
to  bulls,  cows,  oxen,  steers,  bullocks,  heifers,  calves  and  lambs,  by  name. 

4.  Statutes  against  fhiuds  ^19)  are  to  be  liberally  and  beneficially  expounded. 
This  may  seem  a  contradiction  to  the  laet  rule ;  most  statutes  against  frauds 
being  in  their  consequences  penal.  But  this  difference  is  here  to  be  taken: 
where  the  statute  acts  upon  the  offender,  and  inSicts  a  penalty,  as  the  pillory  or 
a  fine,  it  is  then  to  be  taken  strictly ;  but  when  the  etatnte  acts  npon  the  offence, 
hj  setting  aside  the  fhiudulent  transaction,  here  it  is  to  be  construed  liberally. 
Upon  this  fboting  the  statute  of  13  Eliz.  c.  5,  which  avoids  all  gifts  of  goods, 
8k^  made  to  defraud  creditors  and  others,  was  *held  to  extend  oy  the  r»QQ-i  / 
general  words  to  a  gift  made  to  de&aud  the  queen  of  a  forfeiture,  (i)  *-  7^^ 

5.  One  part  of  a  statute  mnst  be  bo  construed  by  another,  that  the  whole  may 
^if  possible)  stand :  ut  ret  magis  vdleat,  ^uam  pereat.  (30)  As  if  land  be  vested 
in  the  king  and  his  heirs  by  act  of  parliament,  saving  the  right  of  A.,  and  A. 
has  at  thai  time  a  lease  of  it  for  three  years :  here  A.  shi^l  hold  it  for  his  term 
of  three  year^,  and  afterwards  it  shall  go  to  the  kins.  For  this  interpretation 
fhmishes  matter  for  every  clause  of  the  statute  to  wora  and  operate  upon.    Bnt, 

6.  A  saving,  totally  repugnant  to  the  body  of  the  act,  is  void.  I^  therefore, 
an  act  of  parnament  vesta  land  in  the  king  and  his  heira,  saving  the  lisht  of  all 
persons  whatsoever;  or  vests  the  land  of  A,  in  the  king,  saving  the  right  of  A.; 
in  either  of  these  cases  the  saving  is  totally  repugnant  to  the  hod^  of  the 
statute,  and  (if  good)  would  render  the  statute  of  no  effect  or  operation;  and 
therefore  the  saving  is  void,  and  the  land  vesta  absolutely  in  the  kmg.  (t) 


(16  [Lend  Hale  tbmkBQiatttie  somple  of  Qiejtid^  did  not  merely  depend  apon  (bs  Wdrda 
b^BK  in  the  plonl  uiunber,  b«o«ise  no  doubt  had  ever  ooonrred  rMpecting  ronner  statates  in  ttae 
ploral  number ;  as  fiir  inBtance,  it  was  enaoWd  by  the  38  Hen.  Till,  c.  1,  that  no  person  oon- 
victad  of  barning  any  duwlttn^  Ittnuei  ghonld  be  admittad  to  olenry.  Bnt  Uie  reBaon  of  the  diffl- 
cnlty  in  this  case  was,  because  ttie  statute  of  37  Hen.  YIII,  o.  S,  was  ezpreesly  penned  iu  the 
•iDgalar  nomber,  If  any  m(M  Aa  iteal  any  Itarae,  mare,  orfiHg;  and  then  ihis  etatnte,  thns  vaij- 
iug  the  nninber,  and  at  the  same  time  expreealv  tetwalins  m  oUier  eiclnmonB  of  clergy  introdnoed 
ance  the  beginning  of  Hen.  Tin,  it  raised  a  wnM  wheuier  it  were  not  intended  b;  the  legisla- 
tun  to  restore  clergy  where  only  one  hone  was  itolen.    3  H.  P.  C.  366. 

It  has  since  been  decided  ihM,  where  statutes  nse  the  phunl  munber,  a  sfai^e  insMnoe  will  be 
oomprehsiided.  The  3  Oeo.  U,  o.  SS,  enacts,  that  it  shsU  be  felony  to  steal  any  bank  not«8;  and 
it  has  been  detenoioed,  that  the  offence  is  complete  by  stealing  one  bank  note.  Eassel's  Caat, 
Leaoh,  Cr,  L.  1.] 

(19)  [These  aie  generally  called  lemedial  statutes;  and  it  is  a  ftmdamental  role  of  conitroft- 
tion  tW  penal  statateH  shall  be  oonstnied  Btdotlv,  and  the  remedial  atatntes  shall  be  oonstiued 
liberally.  It  was  one  of  the  laws  of  the  twelve  tables  of  Bome,  that  whenever  there  was  a 
qseetlon  between  liberty  and  slavery,  the  pnsnoiption  should  be  oil  the  nde  of  liberty.  This 
ezoeUent  principle  onr  law  has  adopted  m  the  oonstraotimi  of  penal  statntM;  for  whenever 
any  ambignity  arises  in  a  statnte  introducing  a  new  penalty  or  pnnishment,  the  deoimon  shall 
be  on  the  side  of  lenity  and  meroy ;  or  in  favor  of  natoral  right  and  liberty ;  or,  in  other 
words,  the  decision  ghall  be  according  to  the  strict  letter  in  favor  of  the  sabject.  AiA  thongh 
the  lodges  in  snch  cases  may  &«qnently  raise  and  solre  difflcnltiM  oontrary  to  the  intention 
of  the  leglalBtiirc,  yet  no  ftirther  isoonVenienoe  can  result,  than  that  the  Uw  remains  as  it  was 
before  the  statnte.  And  !t  is  more  consonant  to  principles  of  liber^  Hat,  the  jndge  should 
acqnjt  whom  the  legislator  Intended  to  ptmisb,  than  that  he  should  pnntsh  whom  the  legislator 
intended  to  discharge  with  imponitv.    But  remedial  statates  most  be  oonstrned  according  to  the 

Et;  for,  ia  giving  reUef  against  Irand,  or  in  the  furtherance  and  eitensinnof  natural  right  and 
oe,  the  judge  may  Bftfely  go  beyond  even  that  which  existed  in  the  minda  of  those  who 
ed  the  law.'] 
(SO)  Shrewsbniy  v.  Boylston,  1  Pick.  106;  CWnion  of  Jn^ee,  38  Piok.  571;  Atty.  Oenetal  «. 
Detroit  &  Erie  Plank  Road  Co.,  8  Uich.  138;  lieversee  e.  Beynolds,  13  Iowa,  310;  People  v. 
Draper,  15  N.  T.  &3a. 
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7.  Where  t^e  common  lav  and  the  statate  differ,  the  oonunoQ  law  sivee  place 
to  the  Btatnte ;  and  an  old  atatntegives  place  to  anew  one.  (21)  Andthieapon 
a  general  principle  of  anlversal  law,  tnat  "iKuposterioretipriorMeontrariag 
cdirogant ;  (33)  coDBonant  to  which  it  was  laid  down  by  a  law  of  the  twelve 
tables  at  Borne,  that  "  qttod  populue  poslremum  jiuaii,  idjm  ratumesto."  But 
this  is  to  be  understood,  only  when  the  latt«r  statute  is  conched  in  neeatiTe 
terms,  or  where  its  matter  is  so  clearly  repn^ant,  that  it  necessarily  implies  a 
negatire.  As  if  a  former  act  saya,  that  a  jnror  npon  such  a  trial  shaU  have 
twenty  pounds  a  year;  and  a  new  statute  afterwards  enacts,  that  he  shall  have 
twenty  marks:  here  the  latter  statute,  though  it  does  not  express,  yet  Deceasaril; 
implies  a  negative,  and  Tirtnally  repeals  the  former.  For  if  twenty  marka  he 
made  qnalification  sofQoient,  the  former  statute  which  requires  twenty  pounds 
r*SOl  '^  ^^  ^'^  °^^'  (^  ^^^  '^  hoiii  acta  be  merely  affirmative  *and  the  sab- 
'-  ■■  stance  such  that  both  may  stand  together,  here  the  latter  does  not  repeal 
the  former,  bat  they  shall  both  have  a  concurrent  efficacy.  If  by  a  former  lav 
an  offence  be  indictable  at  the  qnarter-seeeions,  and  a  latter  lav  makes  the  same 
offence  indictable  at  the  assizes;  here  the  jurisdiction  of  the  sessions  is  not 
taken  away,  but  both  have  a  ooncnrrent  jnrisdictioD,  and  the  offender  may  be 
proseonted  at  either :  unless  the  new  statute  suhjolus  express  negative  words,  as, 
that  the  offence  shall  be  indictable  at  the  assises,  and  not  glsewwra.  (m) 

S.  If  a  statute,  that  repeals  another,  is  itself  repealed  afterwaios,  the  first 
statute  is  hereby  revived,  without  any  formal  words  for  that  purposa  (33)  So 
when  the  statntes  of  36  and  35  Hen.  VIII,  declaring  the  king  to  te  the  supreme 
head  of  the  church,  were  repealed  by  a  statute  1  and  3  Philip  and  Mary,  and  this 
latter  statute  was  ^lerwards  repealed  by  an  act  of  1  Eliz.  there  needed  not  any 
express  words  of  revival  in  Queen  Elizabeth's  statute,  but  these  acts  of  King 
Henry  were  impliedly  and  virtually  revived,  (») 

ID  J«nk.  Cant  1. 71  (m|  U  Bap. «  (■)  4  Idm.  n. 

(21)  State  e.  NoitoD,  3  Zait.  33;  Hoora^  Lessee  «.  Tance,  1  Ohk,  10;  State  v.  uiuHmmwi.,  2 

Bat  wbere  tbe  new  gtatttta  4oes  not  in  tenns  repeal  tbe  old  Uw,the  two  will  itaud  togeOita  n 
Dk  ae  effect  can  be  given  t«  botb.  Kepeab  bjr  imDlioation  are  not  bvored.  S^Jlot  v.  I^eld,  6 
Ihitoh.38T;  BoTon  e.  Lease,  6  Hill,  3^ ;  State  c  Benv,  12  Iowa,  58]  Dodge  t>.  Qridlev,  10  Ohio, 


177;  UcCool  v.  Smltli,  1  Black,  459;  New  Orieaon  v.  Sontberu  Bank,  15  La.  An.  89;  WjmaD  v. 
Campbell,  6  Pmt.  319;  State  v.  Biahop,  41  Uo.  16;  Fnrmaa  v.  Niobob,  3  Gold.  432;  donleTC 
CaUwon  Co.,  S  W.  Ta.  41& 

Jl  statute  which  makes  an  innovation  on  tbe  establlBbed  prinoiplea  of  the  oonunon  law  miut  be 
atrictlr  conatraed.  HoQaeen  tr.  Hiddletown  Manof  Go^,  16  Johna,  7;  MoClnBk7  c.  Cromwal],  11 
K.T.EOS;  Soiitere.BeaWitob,l  CW.  laS;  GilBon  v.J«iuieT,15Ha8a.806;  Bae  v.  Alter, 5  Denio, 
119}  Wilber*.  CrMie,13Pick.290;  Siblaf  c.  Smilb,  2  Miob.  496;  Beteriy's  Appeal,  54  Pum.  St 
19S;  Heam  V.  Brvin,  3  Oold.  390. 

o  must atatatea in  derooatioa of  oommon right    Sincne  v.  BirdaaU, 3 Cow.  419:  Bridgewater 


k  Boad  Oa. «.  BobUiu,  22  Bari>.e62;  ITnght  cTBiiggs,  3  Hill,  77;  Sharp  c.  Spier,  4  Hfll, 

7Si  Smitli  V.  Spoonei,  3  I^ok.  2W;  Sewdl  v.  Jonea,  9  Pick.  03. 

So  mart  stanttea  granting  ezoloatve  privileges.  Cajmga  Bridga  Co.  «.  Uuee,  6  Wend.  85; 
Htdiawk  Bitdga  Co.  «.  ntkta  and  S.  Bt  It  Co>, «  Paige,  66it  Toong  c  MoKsoiie,  3  Kelly,  31. 

And  ohartenof  inooniantionare  to  tie  oonatrued  meet  stronolf  againat  tboae  wbo  olaunii^ta 
under  them,  and  most  fivorably  to  Uie  pobUo.  Peanavlvaiiia  R.  R.  Co.  c.  Canal  Comnu«aiouen, 
SlPenn.  Bt  SS;  Commonwealths.  PittabtlrRb  fto.  B.ILC01, 34  Fenn.  St  159;  Chenango  BridM 
Co.  V.  Binghamton  Bridge  Co.,  37  N.  T.  93;  Bradley  e.  H>  T.  and  N.  H.  R.  B.  Co.,  21^nn.  306; 
Camden  and  Ambo;  R.  B.  Co.,  v.  Brigtfe,  8  Ni  J.  S^ 

(33)  Hr.  Tooker  remaika  <rf  thia  miudm,  tbot  It  ia  to  be  ttndovtood  ae  relating  only  to  law* 
made  by  a  legislalxue  poaNaaing  eqoal  of  anperior  pow«ra  to  Uiat  by  whieb  the  fiiat  law  was 
made.  TtmallieoongTeeaofthe  Unitad  Statea  m^  alter,  Amend,  repeal  i»r  annnl  sav  of  its  own 
acta,  balshooldoongreea  attempt  to  pMB  a  law  oontraiy  to  tbeoonaljtationof  the  United  Statea, 
OTiDoiUd  tbeaUtd^HlBtaremBkeadmllaiattemptagtinBt  it,or  againat  the  state  oonstitntion, 
anoh  aeta,  tbont^  filoued  with  all  tbe  (brma  of  law,  would  not  be  law,  nor  repeal  in  any  mannec 
lAat  was  eatdmAed  I^  a  higher  authoritv,  to  wit,  that  of  tbe  peoplei  Yet  the  people,  whenever 
tbey  sea  fit,  may  make  any  alterations  in  tae  oonstitntion  which  they  may  deem  neoeesary  to  their 
hnptnesi  an4the  proaperity  of  tbe  nation.  Bnt  to  this  it  should  be  added  that  Che  people,  in 
making  changee  in  the  conatitution,  or  in  establisbing  a  new  one,  mast  observe  sneh  rules  as  they 
have  bad  down  to  gnvem  their  action  is  the  premisaa,  in  the  oonstitntion  ae  it  stands. 

(33.)  [The  Biahep'a  Cara,  13  Uw-  7)  4  Inat  33&;  TatUe  e.  Greenwood,  3  Blug.  493;  Doo  «. 
.^uDy,  9  B.  and  C.  344;  Phillipe  c  HopwuoO,  10  B.  and  C.  39. 
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9.  Acts  of  parliment  derogatory  from  the  power  of  subseqnent  parliaments 
bind  not  So  the  statute  11  Hen.  VII,  c  1,  which  direots  that  no  person  for 
assisting  a  king  ^  fac^  shall  be  attainted  of  treason  by  act  of  parliament  or 
otherwise,  is  held  to  be  good  only  as  to  common  proeeoution  for  high  treason ; 
bnt  will  not  reetrain  or  clog  any  parliamentary  attainder,  (o)  Because  the 
le^elatare,  being  in  truth  the  sovereign  power,  is  always  of  equal,  always  of 
absolute  authority;  it  acknowledges  no  superior  npon  earth  which  the  prior 
legislature  must  nave  been,  if  its  ordinances  conld  bind  a  subsequent  parlia- 
ments And  upon  the  same  principle  Cicero,  in  his  letters  to  Attions,  treats  with 
a  proper  contempt  these  restraining  clauses,  which  endeavor  to  tie  up  the  hands 
of  succeeding  legislatures.  "When  tou  repe^  the  *law  itself,  (says  he,)  r  ^m  -i 
yoQ  at  the  same  time  repeal  the  pronibitory  clause,  wbi<dt  guards  ag^st'-  -' 
euoh  repeal."  (p)  (W) 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed  are  of  no 
validity ;  and  if  there  arise  out  of  them  collaterally  any  absurd  consequences, 
manifestly  contradictory  to  common  reason,  they  are,  with  regard  to  those 
collateral  consequences,  void.  (36)  I'lay  down  the  rule  with  these  restrictions; 
though  I  know  it  is  generally  laid  down  more  largely,  that  acts  of  parliament 
contrary  to  reason  are  roid.  But  if  the  parliament  will  positively  enact  a  thing 
to  be  done  which  is  unreasonable,  I  know  of  no  power  in  the  oi^nary  forms  of 
the  constitution  that  is  vested  with  authority  to  control  it ;  and  the  examples 
usually  alleged  in  support  of  this  sense  of  the  rule  do  none  of  them  prove,  tnat, 
where  the  main  object  of  a  statute  is  unreasonable,  the  judges  are  at  liberty  to 
reject  it;  for  that  were  to  set  the  judicial  power  above  that  of  the  legislature, 
which  would  be  subversive  of  all  govemment  But  where  some  collateral 
matter  arises  out  of  the  general  words,  and  happens  to  be  unreasonable ;  there 
the  jndges  are  in  decency  to  conclude  that  this  consequence  was  not  foreseen  by 
the  paniament,  and  therefore  they  are  at  liberty  to  expound  the  statuto  by 
equity,  and  only  ^uofuf  hoc  disregard  it  Thus  if  an  act  of  parliament  gives  a  man 
power  to  try  all  caus^  that  arise  within  his  manor  of  Dale ;  yet,  if  a  cause  should 
arise  in  which  he  himself  is  party,  the  act  is  construed  not  to  extend  to  that, 
because  it  is  unreasonable  that  any  man  should  determine  his  own  quarreL  (oj 
But,  if  we  could  couceive  it  possible  for  the  parliament  to  enact,  that  he  should 
try  as  well  his  own  causes  as  those  of  other  persons,  there  is  no  court  that  has 
power  to  defeat  the  intent  of  the  legislature,  when  conched  in  such  evident  and 
express  words,  as  leave  no  doubt  whether  it  was  the  intent  of  the  legislature 
or  no.  (26) 

IK  «■  atrtijnrt  cporMst.  I.  S.  v.n. 

See  iJbo  HaniBon  r.  Walker,  1  Ecllj,  32 ;  Commonwe^th  c  Ctmrohm,  2  Het  118.  But  now 
In  Englmid  tlie  repeal  of  n  miealing  art  doee  not  revive  the  act  bafore  repealed,  onleBB  words  be 
ioMTted  lerivhig  it  Stat.  13  and  14  Tio.  c.  31,  f  6.  There  are  tiodlar  Btatntes  in  some  of  Uie 
Amerioao  state!.   A  recent  aot  of  tkmgreBSiB  to  the  ume  effect  (Jnlf  14,  1870.) 

(SU)  A  l^ialatnre  D&imot  adopt  iirepealable  legielaUon-  Bloomer  v.  Stollej,  5  MaLaaii,  161 ; 
KeUoig  v.  Oehkosli,  14  Wis.  6S3 ;  Thorpe  v.  R.  A  B.  R.  R.  Co.  37  Vt.  149.  There  ie  a  modifioa- 
tion  tn  this  principle  in  the  case  of  Oioee  atatates  which  are  in  the  naCnre  of  contracts,  and  by 
which  the  state,  for  a  conalderation  reoeived,  grants  something  of  valn^  as  fbr  instance  a  fran- 
chise, or  an  exemption  bom  taxation,  finch  contracts  an  made  invicuable  \t$  the  oonstitntiou 
of  the  TTnited  fittites.  Dartmontb  College  v.  VTondward,  4  Wheat.  518  \  New  Jene7  o.  Wilson, 
T  Cranch.  164.  , 

(S5)  [If  an  act  of  parliament  is  olearlr  and  nneqnjvocally  expressed,  with  all  deference  to  the' 
learned  oommmtator,  I  conceive  It  is  ndtber  void  in  its  direot  nor  ooUatmal  oonse^moes,  how- 
ever abenid  end  nnreasonable  they  may  i^peor.  If  the  expreedon  will  admit  of  donbt,  it  will 
not  then  be  preeamed  that  the  oonstmction  can  be  agrMable  to  the  int«ntion  of  the  le^atore, 
the  oonaeqiienoeB  of  which  are  tmreoaonable ;  bnt  where  the  signification  of  astatateismaulfest, 
no  anthoiftf  less  tban  that  of  psrliament  can  restrain  its  operation.] 

(96)  In  addition  to  those  stated  in  the  text,  it  may  be  important  to  mention  hen  another  car- 
dtatal  mle  of  conatmction,  namely :  that  eveiy  etatnte  is  to  be  constnied  to  operate  proepectiveV 
only,  nuleSB  its  tennn  clearly  imply  a  legislative  intent  that  it  shall  have  retrvepeotive  efieoL 
Daub  tr.  Tankleek,  T  Jnhn».  477 ;  Ssyre  e.  Wisner,  8  Wend.  661 ;  State  c.  Atwood,  II  Wis.  433  i 
Hastings  V.  L«ie,  3  Shep.  134;  Brown  tr.  Wilcox,  14  8.  andH.  \SB;  Price  e.  Hotl,  SS  Penn.  St.  „ 
315;  ^Ibyerv.  Stab>,  10  Ohio.  N.  8.  588;  State  c.  BfU'bee,  3Ind.  366;  Moon  d  Dniden,  2  Bxch. 
i29;  Stat«  r.  Auditor,  41  Vo.  •£-, ;  Fhinej  e.  AckenaMi,  31  Wis.  368. 
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The»  are  the  eeTeral  grounds  of  the  laws  of  England ;  over  and  above  whicii, 
r*(j«i  ^"ity  is  *l8o  freqaently  called  in  to  *aaaiBt,  to  moderate  and  to  explain  them. 
L  J  What  equity  is,  and  how  impossible  in  its  very  essence  to  be  reduced  to 
stated  rales,  hath  been  shewn  in  the  preceding  section.  I  shall  therefore  only 
add,  that  (besides  tiie  liberality  of  sentiment  with  which  onr  common  law  jadgee 
interpret  act«  of  parliament,  and  8uoh  rules  of  the  unwritten  law  as  are  not  of  a 
positive  kind)  there  are  also  peculiar  courts  of  equity  established  for  tie  benefit  of 
the  subject:  to  detect  latent  frauds  and  concealments,  which  the  process  of  the 
courts  of  law  is  not  adapted  to  reach ;  to  enforce  the  execution  of  such  mattera  of 
trust  and  confidence,  as  are  binding  in  conscience,  though  not  cognizable  in  a 
court  of  law ;  to  deUver  from  such  d^gers  as  are  owing  to  miBfortanc  or  oversight ; 
and  to  give  a  more  specific  relief^  and  more  adapted  to  the  circumstances  of  the 
case,  than  can  always  be  obtained  by  the  generality  of  the  rules  of  the  positive 
or  oommoa  law.  This  is  the  bneinesB  of  onr  oourta  of  equity,  which  however 
are  only  conversant  in  matters  of  property.  For  the  freedom  of  our  constitution 
will  not  permit,  that  in  criminal  cases  a  power  should  be  lodged  in  any  jud^e, 
to  construe  the  law  otherwise  than  aocordmg  to  the  letter.  This  caution,  while 
it  admirably  proteoia  the  public  liberty,  can  never  bear  hard  upon  individaala. 
A  man  cannot  suffer  more  punishment  than  the  law  assigns,  but  he  may  suffer 
legs.  The  laws  cannot  be  s^Wed  by  partiality  to  inflict  a  penalty  beyond  what 
tiie  letter  will  warrant;  but,  in  cases  where  the  letter  induoes  any  apparent 
hardship,  the  crown  has  the  power  to  pardon. 


SECTION  IV. 
OP  THE  COUNTRIES  SUBJECT  TO  THE  LAWS  OF  ENGLAND. 


The  kingdom  of  England,  over  which  onr  municipal  laws  have  jurisdiction, 
includes  not,  by  the  common  law,  either  Wales,  Scotland,  or  Ireland,  or  any- 
other  part  of  the  king's  dominions,  except  the  territory  of  England  only.  And 
yet  the  civil  laws  and  looal  customs  of  this  territory  do  now  obtain,  in  part  or 
in  all,  with  more  or  less  restrictions,  in  these  and  many  other  adjacent  coun- 
tries ;  of  which  it  will  be  proper  first  to  take  a  review,  "before  we  consider  the 
kingdom  of  England  itself,  the  origmal  and  proper  subject  of  these  laws. 

Wales  had  continued  independent  of  England,  unconquered  and  nnoultivated, 
in  the  primitive  pastoral  state  which  Gfesar  and  Tacitus  ascribe  to  Britfun 
in  general,  for  many  centuries ;  even  from  the  time  of  the  hostile  invasions  of 
the  Saxons,  when  the  ancient  and  Christian  inhabitants  of  the  island  retired  to 
those  natural  intrenchmente,  for  protection  from  their  Pagan  visitants.  But 
when  these  invaders  themselves  were  converted  \o  Christiauitv,  and  settled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient  Britons  grew  every 
day  narrower;  they  were  overrun  by  little  and  little,  gradually  driven  from  one 
fastness  to  another,  and  by  repeated  losses  abridged  of  their  wild  independence. 
Very  early  in  our  history  we  find  their  princes  doing  homage  to  the  crown  of 
England ;  till  at  length  in  the  rtiig^  of  Edward  the  First,  who  may  justly  be 
r*9il  ^'^  ^^^  conquerer  of  'WaleB,  the  line  of  their  ancient  princes  was 
I-  -I  abolished  and  the  King  of  Englaiid's  eldest  son  became,  as  a  matt^^*  of 
course,  (It  their  titular  prince;  the  territory  of  Wales  being  then  entirely  re- 
annexed  (by  a  kind  of  feudal  resumption)  to  the  dominion  of  the  crown  of 
Engluid;  (a)  or,  as  the  statute  (2)  of  Bhudlaiid  (5)  espreeses  it  "  Terra  WaUia 
(a)  Tngli.  tot.  (felUlfalw.I. 

<1)  [It  oaonot  be  siM  that  the  Unf  b  eldest  eon  beoime  {trinoe  of  Walea  tn'  anj'  neeowmy 
or  natoral  oonAeqneniM ;  but)  foT  the  origin  and  arostioft  of  bin  title,  see  page  334.1 

(it)  [The  leaned  Jadie  has  nude  i  ndataba  in  wha^m  to  the  statnte,  whiob  is  called  tht 
«tatiit»  of  Rutland,  in  the  10  Edw.  I,  which  does  not  at  aiu  relate  to  Walea.  Bat  the  BtatDl«  <A 
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earn  incolia  suit,  priug  rem  jure  feodaii  svifjecta,  (of  which  homage  waa  the 
sign)  jam  in  projprietatit  aominium  iotaltier  et  eum  integritate  converaa  eat, 
at  corona  regni  AtwlitB  tanquam  pars  corporis  ejusdem  annexa  et  unita."  By 
the  atotnte  luso  of  Wales  (c)  very  material  alterahona  were  made  in  divefB  parta 
of  their  laws,  bo  as  to  reduce  them  nearer  to  the  English  standard,  especially  in 
the  forms  of  their  judicial  proceedings:  but  they  still  retained  Tery  mnch  of 
their  original  polity;  pwrticolarly  their  rule  of  inneritance,  vix.  that  their  lands 
were  divided  eqnally  among  all  tne  issue  male,  and  did  not  descend  to  the  eldest 
son  alone.  By  other  subsequent  statutes  their  provincial  inunnnities  were  still 
&rtheT  abridged ;  bnt  the  finishing  stroke  to  their  independency  was  given  by 
the  statute  27  Hen.  VIII,  c.  S6,  which  at  the  same  time  gave  the  utmost  advance- 
ment to  their  civil  prosperity,  by  admitting  them  to  a  uiorongh  communication 
of  laws  with  the  subjects  of  England.  Thus  were  this  brave  people  gradually 
conquered  into  the  enjoyment  of  true  liberty ;  being  insensibly  put  upon  the 
same  footing,  and  made  fellow-citizens  witn  their  conquerors.  A  generous 
method  of  triumph,  which  the  republic  of  Rome  practiced  with  great  snccese, 
till  she  reduced  ul  Italy  to  her  obedience,  by  admitting  the  vanqoiuied  etatee  to 
partake  of  the  Boman  privileges. 

It  in  enacted  by  this  statute  27  Hen.  VIII,  1.  That  the  dominion  of  Wales 
shall  he  for  ever  nnitod  to  the  kingdom  of  England.  2.  That  all  Welshmen 
horn  shall  have  the  same  liberties  as  other  the  king's  subjeots,  3.  That  lands 
in  Wales  shall  be  inheritable  according  to  the  Enplish  tenures  and  rules  of 
descent  i.  That  the  laws  of  England,  and  no  other,  shall  *be  used  in  r^gEi 
Wales :  besides  many  other  regulations  of  the  police  of  this  principality,  L  J 
And  the  statute  34  and  35  Hen.  VIII,  o.  26,  confirtns  the  same,  adds  brther 
regnlationB,  divides  it  into  twelve  shires,  and,  in  short,  reduces  it  into  the  same 
oraer  in  which  it  stands  at  this  day ;  differing  from  the  kingdom  of  England  in 
only  a  few  particulars,  and  those  too  of  the  nature  of  privileges,  (such  as  having 
courts  witbm  itself  independent  of  the  process  of  W^minster-hall,)  and  some 
other  immaterial  peculiaritiee,  hardly  more  than  are  to  be  found  in  many  coun- 
ties of  England  iteell 

The  kingdom  of  Scotland,  notwithstanding  the  union  of  the  crowns  on  the 
accession  of  their  King  James  VI,  to  that  of  England,  continued  an  entirely 
eepuste  and  distinct  kingdom  for  above  a  century  more,  though  an  union  had 
been  long  projected ;  which  was  judged  to  be  more  easy  to  be  done,  as  both 
kingdoms  were  anciently  under  the  same  government,  and  still  retained  a  very 
great  resemblance,  though  far  &om  an  identity,  in  their  laws.  By  an  act  of 
parliament,  1  'Jac  I,  c.  1,  it  is  declared  that  these  two  mighty,  lamous,  and 
ancient  kingdoms,  were  formerly  one.  And  Sir  Edward  Coke  observes,  (d)  how 
marvellous  a  conformity  there  was,  not  only  in  the  religion  and  language  of  the 
two  nations,  but  also  in  their  ancient  laws,  the  descent  of  the  crown,  thdr  par- 
liaments, their  titles  of  nobility,  their  officers  of  state  and  of  justice,  their  viita, 
their  customs,  and  even  the  luigua^  of  their  lawa  Upon  which  account  he 
supposes  the  common  law  of  each  to  have  been  originally  the  same ;  especially  aa 
their  most  ancient  and  authentic  book,  called  regiam  majestatem,  and  Containmg 
the  rules  of  their  ancient  common  law,  is  extremely  similar  to  that  of  Olanvil, 
which  contuns  the  principles  ofowrs,  as  it  stood  in  the  reign  of  Henry  IL  And  the 

(v)  Sdir.  L  (d)  1  Uu.  MS.  <•- 

Bntlaii^aa  itUcaUedin  Tangtiui,  p.  400,  Is  the  same  u  Uh  ^tAhKMn  FoUto.  Ur.  BwrinK- 
ton,  in  bis  ObservatioDS  on  tfie  Asuieikt  StatotM,  p.  74,  telli  va,  ttist  the  Btatttum  WaHia 
bBar8dAteap«d£oiftelMHm,wliatlauowadledBhnvd]aadinFliiit^iii«.  Thon^  Bdward  B^«, 
thatterra  HWtopHiwt^>>re>(NtaUm<^ta,7etlIr.  Baniiigt(mMSQiuliis,thM 
was  then  nnknown  in  Vdea,  and  tliat  "  there  are  at  nremnt  in  North  Wales,  taA  it  ia  believed 
in  6<niili  WalM,  no  ooojhold  t«niin<8,  and  aoaioelv  an  uutanoe  of  what  We  oall  manori^  rights; 
bnt  the  property  is  eutiielf  free  and  oUtHliBl.  Bdwsrd,  boweiver,  wu  a  Mmqneror,  ftnd  be  hod  a 
ri^t  to  make  n«e  of  liis  own  words  in  the  preamble  to  bis  law."  lb.  7Si  See  alsu  Beeves'  His- 
toiy  of  the  Englirfi  law,  ii.  96.] 
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many  diversitieB,  snbBisting  between  the  two  laws  at  present,  maj  be  well  enough 
accounted  for,  from  a  divereity  of  practice  in  two  lar^  and  uncommnnicating 
jarisdictionsi  and  from  the  acte  of  two  distinct  and  independent  parliaioent^ 
which  have  in  many  pointe  altered  and  abrogated  the  old  common  law  of  both 
kingdoms. 

r*9ei  *However,  Sir  Edward  Coke,  and  the  politicians  of  that  time,  oon- 
l-  '  ceived  ereat  difficulties  in  carrying  on  the  projected  union;  but  theae 
were  at  length  overcome,  and  the  great  work  was  happily  effected  in  1707,  6 
Anne;  when  twenty-five  articles  of  union  were  aereed  to  by  the  parliaments  of 
both  nations;  the  purport  of  the  most  considerable  being  as  follows: 

1.  That  on  the  first  of  AIay,1707,  and  for  ererafter, the kingdomsof  England 
and  Scotland  shall  be  united  into  one  kingdom,  by  the  name  of  Qreat  Bnttua. 

^.  The  succession  to  the  monarchy  of  Great  Britain  shall  be  the  same  as  was 
before  settled  with  regard  to  that  of  England. 

3.  The  united  kingdom  shall  be  represented  by  one  parliament 

4.  There  shall  be  a  oommunication  of  all  rights  and  privileges  between  the 
subjects  of  both  kingdoms,  except  where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000;.  by  a  land  tax,  Scotland  shall  raise  48,000^ 

16, 17.  The  standards  of  the  coin,  of  weights,  and  of  measures,  shall  be  reduced 
to  tiiose  of  England,  throughout  the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise,  shall  be  the  same  in 
Scotland  as  in  England.  But  all  the  other  laws  of  Scotland  shall  remain  in 
force;  though  alterable  by  the  parliament  of  Great  Britain.  Yet  vritk  this 
caution :  that  laws  relating  to  public  policy  are  alterable  at  the  discretion  of  the 
piu'liament:  laws  relating  to  private  right  are  not  to  be  altered  but  for  the  evi- 
dent utility  of  the  people  of  Scotland. 

r*d71  *  Sixteen  peers  are  to  be  chosen  to  represent  the  peer^e  of  Scotland 
•■      -I  in  parliament,  and  forty-five  members  to  sit  in  the  house  ot  commons. 

23.  The  sixteen  peers  of  Scotland  shall  have  all  privileges  of  parliament;  and 
all  peers  of  Scotland  shall  be  peers  of  Great  Britain,  aud  rank  next  after  those 
of  the  same  degree  at  the  time  of  the  union,  and  shall  have  all  privileges  of  peers, 
exo^  sitting  in  the  house  of  lords,  and  voting  on  the  trial  of  a  peer.  (3) 

<3)  [Since  the  odIod,  the  folloving  oidorx  have  been  made  m  Uie  hoiue  of  lords  regpeotmg 
tiM  peerwe  of  Scotland.  Qneeu  Anne,  In  the  sevenUi  ;ear  of  her  reign,  had  created  Jamea 
doke  of  Qneensbniy,  dnke  of  Dover,  with  lenuunder  in  tail  to  his  second  son,  then  eari  of 
Solvay,  in  Scotlazicl ;  end  npoQ  the  21st  of  Jannary,  1708-9,  it  was  resolved  b7  the  lords,  that 
a  peer  ot  Scotland  claiming  to  dt  in  the  honae  of  peara  bv  virtue  of  a  patent  puaed  under  Uie 
great  Msl  of  Oieat  Britain,  and  who  now  att  in  the  parliament  of  Great  Britain,  hod  no  right 
to  vote  in  the  election  of  the  sixteen  peers  who  are  to  represent  the  peers  of  Scotland  In  par- 
liament 

The  duke  of  Hamilton  having  been  created  duke  of  Brandon,  it  was  reeolved  bv  the  lords  on 
the  30th  of  Decemtier,  1711,  that  no  patent  of  honor  granted  to  anj  peer  of  Qreat  Britain, 
who  wee  a  peer  of  Sootlaod  at  the  tame  of  the  miion,  should  entitle  mm  to  sit  in  parliament. 
Notwithst^ding  this  reeolation  gave  great  offence  to  tiie  Scotuh  peerage,  and  to  the  queen  and 
her  miniatij,  jet  a  few  jears  afterwardB,  when  the  dnke  of  Dover  died,  leaving  the  earl  of 
Solway,  the  nert  in  remainder,  an  infant,  who,  npon  his  ctoming  of  age,  petitionea  the  king  fin: 
a  writ  of  rammona  as  dnke  of  Dover;  the  qnestion  was  agiun  argned  on  the  IStb  Decem- 
Iwr,  17UI,  and  the  claim  aa  before  disavowed.  8ee  the  argoment,  1  P.  Wma.  582.  Sot  in 
179i,  the  duke  of  Hamilton  clamed  to  sit  ee  dnke  of  Brandon,  and  the  qoeation  being  leferred 
to  the  Jndgee,  Ihej  were  ttnanimouslj  of  opinion,  that  the  peera  of  Scotland  are  not  disabled 
from  reoeirinc,  Bnl)seqnnntl7  to  the  union,  a  patent  of  peerage  of  Great  Britain,  with  .aU  the 
ptivilegee  imndant  thereto.  Upon  which  the  lonla  certified  to  Che  king,  that  the  writ  of  aam- 
mona  onght  to  be  allowed  to  the  duke  of  Brandon,  who  now  eqiojs  a  Beat  as  a  British  puer, 
(6th  Jnne,  I7B3.)    But  there  never  was  anv  objectiun  to  an  English  peer's  taking  a  Scotch 


,  _j  Engliii  peer,  and  the  creation  waa  not  affected  by  the  a 

fav  inheiUonce  of  the  Scotch  peerage.  On  die  13th  Febrnary,  17S7,  it  waa  resolved,  that 
l£e  earl  of  Abercom  and  the  dnke  of  Queensbnry,  who  had  been  chosen  of  the  number  of  the 
diteea  peen  of  ScoUaod,  haviiw  been  created  peem  of  Great  Britain,  thereby  csaaed  to  tdt  in 
that  honse  •■  roproeontativea  oTtlie  pearagei  Bee  Uie  aivnment  in  Ann.  Big.  for  ITST,  p.  95. 
At  the  eleotion  oooaaioned  bv  the  laat  reeolntion,  the  dnkes  of  Qneenebniy  and  Gordon  hod 
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These  are  the  principal  of  the  twenty-fiTe  articles  of  anion,  Thich  are  ratified 
and  confirmed  by  statnte  5  Ann.  c.  8,  in  which  statnte  there  are  also  two  acts  of 
parliament  recited;  the  one  of  Scotland,  Thereby  the  chnrch  of  Scotland,  and 
also  the  fonr  nniTersities  of  that  kingdom,  are  established  forever,  and  all  sno- 
ceeding  Borereigna  arc  to  take  an  oath  inviolably  to  maintain  the  same;  the 
other  of  England,  5  Ann.  c.  6,  whereby  the  acta  of  uniformity  of  13  Bliz.  and 
13  Car,  II,  (except  as  the  aame  had  been  altered  by  parliament  at  that  time,) 
and  all  other  acta  then  in  force  for  the  preservation  of  the  charch  of  England, 
are  declared  perpetual;  and  it  is  atipnlated,  that  every  aubseqnent  king  and 
qneen  shall  take  an  oath  inviolably  to  maintain  the  aame  within  England,  ire- 
^d,  Wales,  and  the  town  of  Berwick  npon  Tweed.  And  it  ie  enacted,  that 
these  two  acta  "shall  for  ever  be  observea  as  fundamental  and  essential  oondi- 
Kona  of  the  onion." 

Upon  tbeae  articles  and  act  of  nnion,  it  is  to  be  observed,  1.  That  the  two 
kin^oms  are  now  so  inseparably  united,  that  nothing  can  ever  disifbite  them 
again,  except  the  mutual  consent  of  both,  or  the  sucoeesf^  resistance  of  either, 
npon  apprehending  an  infringement  of  those  points  which,  when  they  were  sep- 
arate and  independent  nations,  it  was  mntnally  stipulated  should  be  "  funda- 
mental and  essential  conditiona  of  the  nnion,"  («)  3.  That  whatever  else  may 
be  deemed  "fundamental  "and  essential  conditions,"  the  presej^ation  of  r*qo-i 
the  two  churcfaea  of  England  and  Scotland  in  the  same  state  that  they  '^  -' 
were  in  at  the  time  of  the  nnion,  and  the  maintenance  of  the  acts  of  uniformity 
which  establish  our  common  prayer,  are  expressly  declared  so  to  be.  3.  That 
therefore  any  alteration  in  the  constitution  of  either  of  those  churches,  or  in 
the  liturgy  of  the  church  of  England,  (unless  with  the  consent  of  the  respective 
churches,  collectively  or  representatively  given,)  would  be  an  inMngement 
of  these  "fundamental  and  essential  conditions,"  xaA  greatly  endanger  the 
union.  4.  That  the  municipal  laws  of  Scotland  are  ordained  to  be  still  observed 
in  that  part  of  the  island,  unless  altered  by  parliament ;  and  as  the  parliammt 
has  not  yet  thought  proper,  except  in  a  few  instances,  (1)  to  alter  uiom,  they 
still,  with  regard  to  the  particulars  unaltered,  continue  in  full  force.  Where- 
fore the  municipal  or  common  laws  of  England  are,  generally  speaking,  of  no 
force  or  validity  in  Scotland;  (5)  and  of  consequence,  in  the  ensuing  Oommen- 

(e}  It  maj-JmU/lM  doubted  whetbar  btsd  BDChaii  liiDingemeat  (DioDgb  a  maaU^t  breaob  of  ^odlkltb, 
nnlaM  done  npon  tb*mo*tpTeailuiMe«s«l[y)  would  onuelfdlMolve  the  union  ;  Ibr  the  bare  Idea  of  ft  Suite, 
wIihoDt  a  poirw  aamewherc  TWted  losltercyer;  part  of  lis  Isire.  Is  Uio  beJgbtofpolilli-iil  nbBurcU^.  The 
trDth  aeeDiJ  to  be,  tbat  lu  mr.h  in  fwtofponi);  union  (wblch  li  well  dlianirulihed  b;  ■  Teryleuiieapr^ate 
froni  a,Jttatralt  aOlamae,  whuro  sDoh  su  lofriiigemeat  would  i/ertaialy  nsclud  the  ewnpBcl)  Uie  two  eon- 
iraotiDi  MUM  are  toCAllT  aunlbllated,  without  u>y  power  of  a  reilral;  and  a  Uilrd  arlmncim  their  oou- 
ncUin,  In  whkh  lU  the  rlghti  of  Huerelgnt;,  and  parUouUrly  tbaC  of  legltlatlon,  mnat  of  nMesdtj 
ride.    Bee  Warbnrton'i  AUlaaoe,  196.    But  the  wanton  or  Imunideut  exertion  of  this  right  would  prDbsblV 

. , .__^ ,_  ..._  -ninrt,  of  IndlridQI--  — '  — — —  "  '"  — — '  -"- "- ■-  — 
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IT  alarming  fbrment  In  tbo  mindi  of  Indliidaalt ;  and  therefore  it  1>  blDted  above  tlmt  inch  ai 


_„ . , _., ..       ..   _  teoftbe 

»  tha  kfik  tn  BcotUnd.    Bntltlhonld  Mem  neither  pniaent.nar  parhapa  eiHudttent  wlu „_,  „ 

lentnrs npoB ehher of  Iboae itnia, br  aepontanvoii*  •xertlon  of  tke  InhcMnt powen of  paiUwnent,  oral 
(be  Initwwe  of  mere  buUrldnab,  So  MOrad  Indaed  are  (be  lawa  above  meutfawed  Utv  prouctlng  eaob 
chnreb  and  (he  Sudlih  Utntgy)  ealeemed,  that  In  the  rennc;  oota  both  of  ITfil  and  1T<B  ilie  legenta  are 
eiprcMlf  lUaabled  from  aaaeottng  to  (he  repul  or  altetaaon  of  either  tbeae  or  the  aet  of  MtUenient 

oven  Uidr  votes  wpeenof  Bootland,  oontraiy  to  tiie  rewlntion  of  1709,  in  imasei|iun]oe  of  whioh 
n  was  resolved,  I8U1  May,  1787,  tliat  a  copy  of  tJiat  reaolntion  Rhonid  be  transmitted  to  the  lord 
re^ater  of  Scotland,  as  a  mlo  for  hia  ftitnre  proceeding  In  caaw  of  elsotlon. 

The  duke  of  QnoenBbmy  and  morqaia  of  Aberooni  had  tendered  their  votes  at  the  last  Reneral 
election,  and  their  votea  were  releot«cl ;  bat  notwithatandins  the  former  resolations,  on  23tL  U^, 
1793,  it  was  resolved,  that,  If  dmy  landered,  they  ought  to  nave  been  coniit«d.  ] 

There  were,  in  1B61,  no  less  than  forty  SooHlBh  peers  sitting  in  the  honse  of  lords  by  virtne 
of  British  peerages  created  in  Ihair  fitvor  uooe  the  tuiion  of  the  two  kingdoms.  Hay,  Coast. 
HisL  0.5. 

(4)  [Acts  of  parliament  passed  rinos  the  union  extend  in  general  to  SooUand ;  bat  whore  a 
Btatat«  is  only  applioable  to  England,  and  where  SooUand  Is  not  intended  to  be  inolnded,  the 
bm  expressly  provides  that  it  does  not  extend  to  Scotland.    Bee  3  Bnir.  853.] 

(&)  [See  the  case  of  the  King  v.  Covle,  in  2  Bnrr.  S34,  where  tbi  oonstitation  of  the  town  of 
Borwlok  upon  Tweed,  and  indeed  the  prerogatlTe  as  to  dominion  extra  OreM  Britain,  is  veiy 
elaborately  discussed.] 
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tariee,  we  ehall  have  very  little  occaBion  to  mention,  any  fEirther  thui  Bometimca 
by  way  of  illustration,  the  municipal  Utb  of  that  part  of  the  united  kingdoms. 

The  town  of  Berwick  upon  Tweed  was  originally  part  of  the  king£im  of 
r*99l  ^*^'-^^ '  ^^^  ^  Buoh,  was  for  a  time  reduced  *by  King  Edward  I  into 
I-  -I  the  poseesaion  of  the  crown  of  England :  and  during  encn,  its  subjection, 
it  received  from  that  prince  a  charter,  which  (after  its  subsequent  cession  by 
Edward  Balliol,  to  be  for  ever  united  to  the  crown  and  realm  of  England,)  was 
conflnned  by  King  Edward  III,  with  some  additions;  particularly  that  it  should 
be  governed  by  the  laws  and  usagoB  which  it  enjoyed  during  the  time  of  King 
Alexander,  that  is,  before  its  reduction  by  Edward  L  Its  constitution  was  new 
modelled,  and  put  upon  an  English  footing,  by  a  charter  of  King  James  I :  and 
all  its  liberties,  franchises,  and  customs,  were  confirmed  in  paruament  by  the 
statutes  22  Edward  IV,  c.  8,  and  3  Joe  I,  o.  28.  Thongb,  therefore,  it  hath 
some  local  pecnlarities,  derived  from  the  ancient  laws  of  Scotiand,  (/)  yet  it  is 
clearly  paft  of  the  realm  of  England,  beinff  represented  by  bnrgessee  in  the 
house  of  commons,  and  bound  by  all  actfl  of  the  British  parliament,  whether 
nieoiallv  named  or  otherwise.  And  therefore  it  was,  perhaps  superfluously, 
doclareu,  by  statute  20  Geo.  II,  c.  42,  that,  where  England  onlv  is  mentioned  m 
any  act  of  parliament,  the  same,  notwithstanding,  hath  and  snail  be  deemed  to 
comprehend  the  dominion  of  Wales  and  town  of  Berwick  upon  Tweed.  And 
though  certain  of  the  king's  writs  or  processes  of  ttie  conrts  of  Westminster 
do  not  usually  run  into  Berwick,  any  more  than  the  principality  of  Wales,  yet 
it  hath  been  solemnly  adjudged  {g)  that  all  prerogative  writs,  as  those  of  man- 
damus, prohibition,  haliBaa  corpus,  certiorari,  &&,  may  issue  to  Berwick  as  well 
as  to  eveiT  other  of  the  dominions  of  the  crown  of  England,  and  that  indict- 
ments and  other  local  matters  arising  in  the  town  of  Bmrick  may  be  tried  by 
a  jury  of  the  county  of  Northumberund.  (6) 

As  to  Ireland,  that  is  still  a  distinct  kingdom,  though  a  dependent  subordi- 
nate kin^om.  It  was  only  entitled  the  dominion  or  lordship  of  Ireland,  (h) 
tmd  the  king's  style  was  no  other  than  dominus  Hiiemi<B,  lord  of  Ireland,  till 
the  thirty-third  year  of  Kin^  Henry  the  Eighth,  when  he  assumed  (7)  the 
r*l001  *'^^^^  "^  king,  which  is  recognized  by  act  parliament  36  Hen.  VlII, 
'-  -'  c  3.  But,  as  Scotland  and  England  are  now  one  and  the  same  kingdom, 
and  yet  differ  in  their  municipal  laws,  bo  England  and  Ireland  are,  on  tbe  other 
haxko,  distinct  kingdoms,  and  yet  in  general  agree  in  their  laws.  The  inhabit- 
ants of  Ireland  are,  for  the  most  part,  descended  &om  the  English,  who  planted 
it  as  a  kind  of  colony,  after  tbe  conquest  of  it  by  King  Henir  the  Second ;  and 
the  laws  of  England  were  then  received  and  sworn  to  by  the  Irish  nation,  assem- 
bled at  the  council  of  Lismore,  (t)  And  as  Ireland,  thus  oonqnered,  planted, 
and  governed,  still  continues  in  a  state  of  dependence,  it  must  necessarily  con- 
form to,  and  be  obliged  by,  such  laws  as  the  superior  state  thinks  proper  to 
prescribe. 

At  the  time  of  this  conquest  the  Irish  were  governed  br  what  they  called  the 
BrehoQ  law,  so  styled  from  tbe  Irish  name  of  judges,  wno  were  denominated 
Brehons.  (A)  But  king  John,  In  the  twelfth  year  of  his  reign,  went  into  Ire- 
land, and  carried  over  with  him  many  able  sages  of  the  law ;  and  there,  by  his 
lettOTS  patent,  in  right  of  the  dominion  of  conquest,  is  said  to  have  ordained 
and  established  that  Ireland  should  be  governed  by  the  laws  of  England:  (Q 
which  letters  patent  Sir  Edward  Coke  (m)  apprehends  to  have  been  Biere  con- 

m  Halo,  Hlat  C.  L.  IBS.    1  Sid.  MI,  «!.    SShoir.ttS. 

I^r;  Cro.  Jkc.  543.    aHoll.Abr.nl.    Stat.  11  Oeo.I,  o.  4.    Barr.  «U.    r\)  Stta.  BatnUa,\iWrxi.m. 
(I)  Pryn.  on  i  InM.  MS.  (hi  i  In>t.  »8.    Bdn.  8p«n«er'i  Btnte  of  Ireluid,  p.  ItU,  adit  Oagbai. 

ri.JVaiiSb.3H.    *  Fiyn.  Beo.  si.    7  Rep.  a.  (m}mM.'Ul. 

W)  Sinoe  then  eommaBtsriea  were  wiiueD.anumbeTof  acta  uf  parliament  have  been  pasM^ 
making  alterations  iu  the  mode  of  adimaiaterlng  Justice  in  Scotland,  but  it  is  not  oeemed 
irapoTtant  t«  enomerate  tbem  here, 

(7)  [The  title  of  king  was  oonfened  npoa  him  audhu  ancoesBon ;  and  it  wae  made  treason 
Sea  toy  inhabitant  of  Iielud  to  denj  it,  bj  33  Sea.  Tm,  o.  1,  Iil^  StaL] 
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firmed  in  parliament.  Bot  to  this  ordioaitce  maoy  of  the  Irish  were  averse  to 
coaform,  and  still  stock  to  their  Brehon  law :  so  &at  both  Henry  the  Third  (») 
uid  Edward  the  First  (o)  were  obliged  to  renew  the  injtmctioii ;  and  at  leneth, 
in  a  parliament  holden  at  Kilkenny,  40  Bdw.  Ill,  noder  Lionel  doke  of  Clar- 
ence, the  then  lieutenant  of  Ireland  the  Brehon  law  was  formally  abolished,  it 
being  nnanimonsly  declared  to  be  indeed  no  law,  bat  a  lewd  CDStom  crept  in  of 
later  times.  And  yet,  even  in  the  reign  of  Qneen  Elizabeth,  the  "wild  r  *,  „,  ■■ 
natives  still  kept  and  preserved  their  Brehon  law,  which  is  described  ( o)   L  J 

to  have  been  "a  rnle  of  right  unwritten,  but  delirered  by  tradition  from  one  to 
another,  in  which  oftentimes  there  appeared  great  shew  of  equity  in  determin- 
ing the  right  between  party  and  party,  but  in  many  things  repugnant  quite 
both  to  Ood's  laws  and  man's."  The  latt«r  part  of  this  character  is  ^one 
ascribed  to  it,  by  the  laws  before  cit«d  of  Edward  the  First  and  his  grandson. 

Bnt  as  Ireland  was  a  distinct  dominion,  and  had  parliaments  of  its  own,  it  is 
to  be  obserred,  that  though  the  immemorial  cnstoms,  or  common  law,  of  Eng- 
land were  made  the  rule  of  justioe  in  Ireland  also,  yet  no  acts  of  the  English 
parliament,  since  the  twelfth  of  King  John,  extended  into  that  kingdom,  unless 
it  were  specially  named,  or  included  under  general  words,  such  as  "  within  any 
of  the  king's  dominions."  And  this  is  particularly  expressed,  and  the  reason 
given  in  the  year  books :  (g)  "  a  tax  granted  by  the  parliament  of  England  shall 
not  bind  those  of  Ireland,  oecaase  they  are  not  summoned  to  our  parliament ;" 
and  again,  "  Ireland  hath  a  parliament  of  its  own,  and  maketh  and  altereth  laws ; 
and  oar  siAtntes  do  not  bind  them,  ^8)  because  they  do  not  send  knights  to 
onr  parliament,  but  their  persons  are  tne  king's  sabjectd,  like  as  the  inhabituitB 
of  Calais,  Oascoigne,  and  Ouienne,  while  they  continued  under  the  king's  sub- 
jection." The  general  run  of  laws,  enacted  by  the  superior  state,  are  supposed 
to  be  calculated  for  its  own  internal  government,  and  do  not  extend  to  its 
distant  dependent  coantries,  which,  bearmg  no  part  in  the  legislature,  are  not 
therefore  in  its  ordinary  and  daily  contemplation.  But,  when  the  sovereign 
le^slative  power  sees  it  necessary  to  extend  its  care  to  any  of  its  subordinate 
dominions,  and  mentions  them  expressly  by  name,  or  includes  them  under 
^leral  wordB,>there  can  be  no  doubt  bnt  then  they  are  bound  by  its  lawa  (r) 
*The  original  method  of  passing  statntes  in  Ireland  was  nearly  the  same  p  *\q2  1 
as  in  England,  the  chief  governor  holding  parliaments  at  his  pleasure,  L  J 
which  enacted  such  laws  as  they  thought  proper,  (a)  But  an  ill  nse  being  made 
of  this  liberty,  mrticnlarly  by  lord  Oormanstown,  depaty-lieu  tenant  in  the 
reign  of  Edward  IV,  (t)  a  set  of  statntes  were  then  enacted  m  the  10  Hen.  VII, 
(Sir  Edward  Poynings  oeing  then  lord  deputy,  whence  they  are  called  Poynings* 
laws)  one  of  which,  (u)  in  order  to  restrain  the  power  as  well  of  the  deputy  as 
the  Irish  puliament,  provides,  1.  That,  before  any  parliament  be  snmmoned  or 
holden,  the  chief  governor  and  council  of  Ireland  shall  certify  to  the  king, 
under  the  great  seal  of  Ireland,  the  considerations  and  causes  thereof  and  the 
articles  of  uie  acts  proposed  to  be  passed  therein.  3.  That  after  the  king,  in 
his  council  of  England,  shall  have  considered,  approved,  or  altered  the  s&id  acts 
or  any  of  them,  and  certified  them  back  under  the  great  seal  of  England ;  and 
shall  have  given  license  to  summon  and  hold  a  parliament,  then  the  same  shall 
be  summoned  and  held ;  and  therein  the  said  acts  so  certifled,  and  no  other, 
shall  be  proposed,  received,  or  rejected,  (w)  But  as  this  precluded  any  law  from 
being  proposed,  but  snch  as  were  pre^xmoeived  before  the  parliament  was  in 
being,  which  occasioned  many  inconveniences  and  made  fireqnent  dissolutions 
necessary,  it  was  provided  by  the  statute  of  Philip  and  Mary,  before  cited,  that 

in)  A.  U.K.    I'Om.Fnd.ia. 

io}A.  S.  S.—pro  K>  ouod  UmiqiObia  utwitor  B^enlet  Dm  ielatiMla  oMbuU,  HamMiuri  lU—oiuail, 
odw  9wd  l(M  UMMF4  iw»  dAtoitf  I— »M(  •<  otrnfOto.  iH((n  MMt  vMetw- (nedlsi^^ 
Itaa  AiuUcamu.       >  Prra.  Beo.  1118.       (]i)  Bdio.  Spenaor,  Ibid.       lajlD^en.  VI.  8.    IRIe.  m,  IS. 

ir)  YmrbuDk  1  Ren.  TO,  1. 7.       Kep.  M.    CbItId'i  cam.  1*1  m*b  UU.  II  BlU.  U.  t.  c.  B. 

iniMd.       lOHen.  Vn,  a.  S8.  (s) Cap.  t.  eipoondedby  Sand* Pb.  uid H.  c.  1.  (h| 4 Init.  lES. 
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any  nev  propoeitionB  might  be  certified  to  Englaad  in  the  -oBxal  fonoB,  even 
after  the  summons  and  daring  ths  session  of  parliament    By  this  means,  how- 
ever,  there  was  nothing  left  to  the  parliament  in  Ireland  but  a  bare  negative  or 
power  of  rejecting,  not  of  proposing  or  ult«ring,  any  law.    Bat  the  neage  now  ie^ 
that  bills  are  often  framed  in  either  house,  under  the  denomination,  of  "  heads 
for  a  bill  or  bills ; "  and  in  that  shape  they  are  offered  to  the  consideration  of 
the  lord  lientenant  and  privy  council,  who,  upon  such  parliamentary  intimation, 
or  otherwise  npon  the  application  of  private  persons,  receive  and  transmit  such 
r  *'iOii  1   ^''^^i  °^  niject  them  without  any  transmission  to  England.    And  with 
<•         ^   re^rd  to  Poynings'  law  in  particular,  it  cannot  be  repealed  or  suspended, 
unless  the  bill  for  that  pui-pose,  before  it  be  certified  to  England,  be  approved  by 
both  the  houses,  (x) 

But  the  Irish  nation,  being  excluded  from  the  benefit  of  the  English  statutes, 
were  deprived  of  many  good  and  profitable  laws,  made  for  the  improvement  of 
the  common  law :  and  the  measure  of  justioe  in  both  kingdoms  becoming 
tjience  no  longer  uniform,  it  was  therefore  enacted  by  another  of  Poyningr 
laws,  (y)  that  all  acts  of  parliament  before  made  in  England  shonld  be  of  force 
within  the  realm  of  Ireland.  {»)    But,  bv  the  same  rule,  that  no  laws  made  in 
England,  between  King  John's  time  and  Poynings'  law,  were  then  binding  in 
Irefand,  it  follows  that  no  acts  of  the  English  parliament,  made  since  the  10 
Hen.  VII,  do  now  bind  the  people  of  Ireland,  unless  specially  named  or  inclnded 
under  genet^  words,  (a)    Ana  on  the  other  hand  it  is  equally  clear,  that  where 
Ireland  is  particularly  named,  or  is  included  under  general  words,  they  are 
bound  b^  such  acts  of  parliament.    For  this  follows  &om  tiie  very  nature  and 
confititation  of  a  dependent  state ;  dependence  being  very  little  else,  but  an 
obligation  to  conform  to  the  will  or  Uw  of  that  anperior  person  or  state,  upon 
whid]  the  inferior  depends.    The  original  and  true  ground  of  this  superiority, 
in  tJie  present  case,  is  what  we  usu^y  oall,  though  somewhat  improperly,  the 
right  of  conquest :  a  right  allowed  by  the  laws  of  nations,  if  not  by  that  of 
nature ;  but  which  in  reason  and  civil  policy  can  mean  nothing  more,  than 
that,  in  order  to  put  an  end  to  hostilities,  a  compact  is  either  expressly  or 
tacitiy  made  between  the  conqueror  and  the  conquered,  tb»t  if  they  will 
acknowledge  the  victor  for  their  master,  he  will  treat  them  for  the  future  ae 
subjects,  and  not  as  enemies,  (b) 

I       *But  this  statfi  of  d(  ^   .        .......  .   „ 

'  to  be  disputed  by  the  Irish  nation,  it  bec^e  neoeesary  some  years  ago  to 
declare  how  that  matter  really  stood :  and  therefore  by  statute  6  Geo.  I,  c.  fi,  it 
is  declared  that  the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and  depend- 
ent upon,  the  imperial  crown  of  Great  Britain,  as  being  inseparably  united 
thereto ;  and  that  the  king's  majesty,  with  the  oonsent  of  the  lords  and  com- 
mons of  Great  Britain  in  parliament,  hath  power  to  make  laws  to  bind 
the  people  of  Ireland.  (9) 

Thus  we  see  how  eztendTely  the  laws  of  Ireland  communicate  with  those  of 
England :  and  indeed  such  communication  is  highly  necessary,  as  the  ultimate 
resort  from  the  courts  of  justice  in  Ireluid  is,  ae  in  Wales,  to  uioae  in  England ; 

(y)  Cap.  ».  Wi  lort.  ta.  (o)  U  R«p.  lU. 

(9)  rpiynae,  in  big  leaniad  argument,  bas  ennmerated  several  gUtatos  made  in  En^and 
&om  lliB  tune  of  King  John,  by  wMch  Ireland  was  bound.  3  St.  Tr.  3*3.  Tbot  was  an 
argument  to  prove  that  Lord  Connor  Haguira,  Baron  of  InneskillJn  in  Ireland,  who  had  oom- 
mitted  troaaiin  in  that  coontij;,  by  being  a  prindnal  oantriver  and  instigalor  of  the  Iiiah 
rebellion  and  massacre  in  Uie  time  of  Car.  I,  and  Who  had  been  broDf^t  to  England  against 
hifl  win,  coald  be  IrwAiUt  tried  for  it  in  the  Eing'B  Bench  at  'Westmimter  by  a  Uiddlesez 
jtuT,  and  be  otutod  of  tiu  triBl  i>7  hiB  peers  in  Ireland,  bj  toioe  of  tba  statnte  of  36  Hen. 

The  priBoner  baring  pleaded  to  the  jnriiidiction,  the  court,  after  hearing  this  argnment, 
ovenmled  the  plea,  and  itie  decision  was  approved  of  by  a  Tesolntioii  of  the  two  houses  of 
pariiamant,  and  Lord  llagoire  was  found  gmltf ,  and  was  afterwards  ezecated  at  Tybom  as  a 
traitor.] 


»^ 


Sect  4.]  KiNGDOH  OP  Ibblahu.  10) 

a  writ  of  error  (m  the  natare  of  an  appeal^  lying  from  tiie  Kin^e  Bench  in 
Irelwad  to  the  Ein^s  Bench  in  England,  (c)  aa  me  appeal  from  the  Chanoery 
in  Ireland  lies  immediately  to  the  house  of  lords  here:  it  being  expressly 
declared  by  the  same  etatute,  6  Geo.  I,  c.  5,  that  the  peers  of  Ireland  have  no 
joriadiction  to  affinn  or  reverse  any  jadgments  or  decrees  whatsoever.  The  pro- 
priety, and  even  necessity,  in  all  inferior  domlniooB,  of  this  constitution,  "  tnat, 
though  JDstice  be  in  general  administered  by  ooarta  of  their  own,  yet  that  the 
appesJ  in  the  lastresortonght  tobetothecourtsof  the  superior  stat^"  is  founded 
upon  these  two  reasons.  I.  Because  otherwise  the  law,  appointed  or  permitted 
to  such  inferior  dominion,  might  be  insensibly  changed  within  itself,  without 
the  assent  of  the  superior.  S.  Because  otherwise  judgments  might  be  given  to 
the  disadvantage  or  diminution  of  the  saperionty ;  or  to  maEe  the  depend- 
ence to  be  only  of  the  person  of  the  king,  and  not  of  the  crown  of  England. 


(10)  [The  following  is  Uie  purport  of  the  «dghth  srtlole  of  Oi»  umoa  of  G7««t  BriUIti  Hud 
Ireland,  extracted  from  tiie  39  and  40  Oeo.  in,  o.  77. 
Alt.  I.  That  the  Mngdom  of  Qreat  Britain  and  Ireluid  shill,  on  Qm  firat  d«r  of  JsQiuiy. 


Cheat  Britain  and  Irelmd ;  and  t^at  the  rojal  Htjle  and  titlea  <^  ^  imperial  on 
""  ArtTnTliat  Uie 


^neEmation. 


armorial  flags  and  bannen,  Bhall  be  moh  aa  Hhoold  be  appointed  by  hia  m^egtf'B  rofal 


and  forever  aftar,*^  united  into  one  kingdom,  b^  tlie  name  of  The  United  Elngdi 
n_-..= J  ,„.._^.  „i  .v_.  .1 alH^'-  -'  — '  -  -'-■--  ' '-' - 

M  the  sncoeiri<m  to  the  crown  of  Great  ^taln  and  Indacd  stood  befnre  limlt«d. 

Alt.  III.  That  there  diall  be  one  parliament,  atyled.  The  Fidiament  of  the  United  EingdtHB 
c(  Qreat  Britain  and  Ireland. 

Art.  IT.  Tbat  four  lords  Epiritaal  of  Ireland,  by  rotation  of  wBSiona,  and  38  lordr  temporal  of 
£«land,  elected  for  life  bj  the  peen  of  Ireland,  ahall  ait  In  the  hgnae  of  lords ;  and  100  oom- 
mtHieTS,  two  for  each  ouout;,  two  fbr  the  dtf  of  Dublin,  and  two  for  Qa  city  of  Cork,  one  for 
Trinity  College,  and  one  for  each  of  the  31  most  oon^demble  dties  and  borco^u,  idiall  be  the 
nnmbsr  to  ait  in  the  boose  of  oommons  on  the  p«t  of  Ireland. 

That  onealiona  retpecting  Ihe  rotation  or  election  <^  ttie  aiaritaal  or  temporal  peen  fihaH  be 
dedded  oj  the  honae  i^  lords,  and  in  the  oaae  at  an  equality  of  votes  in  the  election  of  a  tem- 
poral peer,  the  oleA  of  the  paniament  ahEill  determine  tne  election  by  drawing  one  of  the  names 
Dom  a  glaaa. 

^Riot  a  peer  of  Ireland,  not  eleoted  one  of  the  S6,  m^  ait  in  the  house  of  oommona ;  but  irtiilat 
he  aoutinnes  a  member  of  the  honse  of  oommona,  he  ahall  not  be  entitled  to  Uia  privilege  of  peer- 
age, nor  capable  uf  being  elected  one  of  the  38,  nor  of  voting  at  aooh  eleotion,  and  be  shall  be 
■tied  and  indicted  for  any  offenoe  as  a  commoner. 


Tbht  as  often  as  three  of  the  peerages  of  Ireland,  existing  at  the  time  of  the  nnion,  ahall 
beoome  extinct,  the  Ung  may  onate  <aie  peee  of  Ireland;  ^i  when  the  peers  of  Irelmd  are 
reduced  to  100  bv  extmotion  or  otherwlae,  exdnalve  of  those  who  eball  hold  any  peeisge  of 
Cheat  Britain  avMBting  at  the  time  of  me  union,  or  created  of  the  nnited  kingdom  dnce  the 
onion,  the  king  may  thea  create  one  peer  of  Ireland  for  every  peerage  that  beomneii  extinct,  or 
M  often  as  any  one  of  themlsoeateaapeecof  theunitad  kingdom,  so  that  Uie  king  may  always 
keep  np  t^e  number  of  100  Irish  peers,  over  auA  above  thoM  who  have  an  hoedltaiy  seat  in  toe 
houe  of  lords. 

Tlurt  qoenians  respecting  the  eleotion  of  the  members  of  the  house  of  oommons  retnned 
tor  Ireland,  shall  be  tried  in  the  ntme  manner,  as  qneatious  lespeoting  the  elections  fbr  places 
tu  Great  ^tain,  snbject  to  anoh  psjtionlar  regolations  as  Sie  paHiament  afterwards  shall  deem 
mediant 

That  the  qaaMoaticoia  by  proper^  of  the  repreaantotivee  in  Ireland,  shall  be  the  same 
leapectively  as  those  for  oonnties,  cities,  and  boion^  in  Bngland,  unless  some  other  ptoviMon 
be  afterwards  made. 

Until  an  act  shall  be  passed  In  the  parliament  of  the  united  kingdom,  providing  m  what  oases 
parsons  holding  offices  and  places  of  profit  under  the  crown  of  Ireland  ^aU  be  incapable  of  sit- 
ting in  tiie  honse  of  commons,  not  more  than  30  snob  persons  shall  be  capable  of  aitting ;  and  If 
mote  thaa  20  noh  peieons  shall  be  retnmed  &om  Ireland,  then  the  seats  of  those  above  30  shall 
fa*  vacated,  who  have  last  aooepted  their  offices  or  places. 

That  all  the  lords  of  pariiament  on  the  part  of  Inland,  qdritnal  and  temporal,  slttiug  In 
tlie  honse  of  kids,  ahall  have  the  same  rights  and  privilegM,  respectively  as  the  peen  of  Qreat 
Britain ;  and  that  all  the  lords  spiritual  and  tempraal  of  belaud  shall  have  rank  and  prece- 
dency next  and  immediately  after  all  the  persons  holding  peerages  of  like  like  order  and 
d^rae  in  Gnat  Biitahi,  snliaittiDg  at  the  time  of  the  nnion;  and  tiiat  pll  peerages  here- 
after created  of  Ireland,  or  of  the  nnited  kingdom,  of  tlie  some  degree,  shall  have  precedency 
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r  *105 1  ^>^  regard  to  the  other  adjacent  ielanda  which  are  eabjeot  to  the 
i  ""  -I  crown  of  Great  Britain,  some  of  them  (ae  the  lale  of  *  Wight,  of  Portland, 
of  Thanet,  &c)  are  comprised  within  some  neighboring  oonntj,  and  are  therefore 
to  be  lool^  npoQ  as  annexed  to  the  mother  island,  and  part  of  the  kingdom  of 
England.  Bat  there  are  others  which  require  a  more  particular  oonsituoration. 
And,  first,  the  Isle  of  Man  is  a  dietinct  territory  fhjm  England,  and  is  not 
goTemed  by  our  laws:  neither  doth  any  act  of  parliament  extend  to  it,  unless 
it  be  partioalarly  named  therein;  and  then  on  act  of  parliament  is  binding 
there,  (e)  It  vaa  formerly  a  subordinate  feudatory  kingdom,  subject  to  the 
kings  of  N'orwar ;  then  to  Sing  John  and  Henry  III  ot  England ;  afterward 
to  the  kings  of  Bcotland ;  and  then  again  to  the  crown  of  England :  and  at  length 
we  find  Emg  Henry  IV  claiming  the  island  bv  riglit  of  conquest,  and  disposing 
of  it  to  the  earl  of  Northumberland ;  upon  wnose  attainder  it  was  granted  (by 
the  name  of  the  Lordship  of  Man)  to  Sir  John  de  Stanley  by  letters  patent,  7 
Henry  IV.  if)  In  his  lineal  descendants  it  continued  for  eight  generations,  till 
the  death  of  Ferdinando,  earl  of  Derby,  A,  D.  1694 :  when  a  controversy  arose 
concerning  the  inheritance  thereof,  between  his  daughters  and  William  his 
surviving  brother:  npon  which,  and  a  doubt  that  was  started  concerning  the 
validity  of  the  original  patent,  ( g )  the  island  was  eeieed  into  the  queen's  hands, 
and  anerwards  various  grants  were  made  of  it  by  King  James  the  Frst:  all 
which  being  expired  or  surrendered,  it  was  granted  afresh  in  ?  Jac.  I,  to  Wilham 
earl  of  Derby,  and  the  heirs  of  his  body,  with  remainder  to  his  heirs  general ; 
which  grant  was  the  next  year  confirmed  by  act  of  parliament^  with  a  restraint 
of  the  power  of  alienation  hy  the  said  earl  and  his  issue  male.  On  the  death  of 
James,  earl  of  Derby,  A.  D.  1735,  the  male  line  of  Earl  William  failing,  the  duke 
of  AthoU  succeedea  to  the  island  as  heir  general  by  a  female  branch.  In  the 
mean  time,  though  the  title  of  king  had  been  long  disused,  the  earls  of  Derby, 

(c)  4  IdM.  M.    i  And.  us.  (/)  3«1<14R,  tit  bcD.  1.  S.  (g)  Camden.  E1[e.  A.  D.  UM, 


aocoTdtug  to  the  dates  of  their  creBtiomi ;  uid  that  all  Qie  peetH  of  Ireland,  except  tbow  who  ue 
memben  of  Uie  hottae  of  commune,  shall  have  all  the  piivileEOB  of  peera  as  fUly  aa  the  peers  of 
Great  Brit^,  tbe  light  and  privilege  of  sitting  in  the  honee  <»  lords,  and  npon  the  trirU  of  peer* 
only  eicept«tl. 

An.  T.  That  the  chnrohsB  of  England  and  Ireland  bo  nnited  into  one  pn>t«glant  episcopal 
chnroh,  to  be  called  The  United  Church  of  Engluid  and  Ireland ;  that  the  doctrine  and  worship 
shall  be  the  Ntme:  and  that  the  contiuuancs  and  preservation  nf  the  unit«d  chotch  as  the  eetal^ 
lished  ohnich  of  Sngland  and  Ireland,  shall  be  deemed  an  essontiaJ  and  fundamental  part  of  the 
onion ;  and  Uiat,  in  uke  manner,  the  chnrcb  of  Scotland  shall  remain  the  same  as  is  now  estob- 
Itshed  bylaw,  and  by  Uie  acts  of  nnion  of  England  and  Scotland. 

Art.  vl.  Tlie  snbjectu  of  Great  Britain  and  Ireland  thai  1  be  entitled  to  the  same  privileges  with 
regaid  to  trade  and  navigation,  and  also  in  Tespect  of  all  treaties  with  foreign  powor*. 

That  all  prohibitians  and  bonntios  npon  the  importatioii  of  merchandise  from  one  oonntiy  to 
the  oUier  hWI  oease. 

But  that  the  importation  of  certain  articles  therein  ennmeiated  shall  be  salfjeot  to  saeh  comi- 
terraJlisK  duties  aa  are  specified  in  the  act 

Art.  Vll.  The  sinking  fands,  and  the  interest  of  the  national  debt,  of  each  conntry,  shall  tie 
defrayed  by  each  Beparately.  And,  for  the  spaos  of  SO  yean  after  the  tmlon,  the  conblbntaon  of 
Great  Britain  and  Ireland  towards  the  pnblic  eipendltore  in  each  year,  shall  be  in  ttie  proportloti 
of  filteen  to  two.  subject  to  future  regulations. 

Art.  yill.  All  tbe  laws  and  courts  of  each  kingdom  shall  remain  the  same  as  they  are  now 
established,  snbject  to  such  iterations  by  the  nnited  paiiianent  as  droaoiKaaoea  may  reqniie ; 
but  tiiat  all  writs  <rf'  error  and  appeals  shall  be  dedded  by  the  house  of  lords  of  the  united  king- 
dom, except  appeals  lW>m  the  court  of  admirality  In  Ireland,  which  shall  be  decided  by  a  court 
of  delegates  appointed  by  the  court  of  oboaoeiy  in  Ireland. 

The  statute  then  recites  an  act  passed  in  the  pariiament  <rf  Ireland,  by  which  Qie  rotation  (tf 
the  fbur^irituol  lords  for  each  sesnon  is  fixed  [  and  it  also  directs  the  time  and  mode  of  electing 
the  26  tefflpraal  peers  for  life ;  and  It  provides  that  64  oDuu^  members,  two  tar  each  county,  two 
for  the  city  of  Dublin,  two  for  the  city  of  Cork,  one  tor  Triiuty  C<dlcge,  Dublin,  and  one  for  each 
of  31  cities  and  town«  which  aie  there  speclfieo,  which  are  the  <H)ly  plaoet  in  Ireland  to  be  repre- 
sented id  fctore.  One  of  the  two  members  of  «ad)  of  those  plaoes  was  ohoMU  by  lot,  unless  the 
other  withdrew  his  name,  to  sit  in  the  ficsC  parliaiqeut,  but  at  the  next  elections,  one  member 
only  will  be  returned.] 

The  number  of  Irish  members  of  the  house  of  oo]|imoi)s  WM  Increased  by  the  addition  of  five, 
by  St.  2  and  3  William  IV,  o.  88,  f  11. 
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at  lords  of  Man,  had  maintained  a  sort  of  royal  authority  therein  ;  by  assenting 
or  *diBBenting  to  laws,  and  exercising  an  appellate  jariadiction.  Yet,  r  ^^qq  -i 
though  no  English  writ,  or  process  from  the  courts  of  Weatmiiister,  was   '■  ^ 

of  any  authority  in  Man,  an  appeal  lay  from  a  decree  of  the  lord  of  the  island 
to  the  king  of  Great  Britain  m  council.  (A)  But  the  distinct  jurisdictioa  of 
this  little  subordinate  royalty  being  found  inconvenient  for  the  purposes  of  public 

i'  ustice,  and  for  the  revenue,  (it  affording  a  commodions  asylum  for  debtors,  out- 
bWB,  and  smugglers,)  authority  was  given  to  the  treasury  by  statute  12,  Geo.  I, 
c  86,  to  purchase  the  interest  of  the  then  proprietors  for  the  use  of  the  crown : 
which  purchase  was  at  length  completed  in  the  year  1765,  and  confirmed  by  stat- 
utes 5  Geo.  Ill,  0.  26  and  39,  whereby  the  whole  island  and  all  its  dependencies 
80  granted  as  aforesaid,  (except  the  landed  property  of  the  Atholl  family,  their 
Dunoritd  rights  and  emoluments,  and  the  patront^  of  the  bishoprick  (i)  and 
other  ecclesiastical  beneflcee,)  are  unalienably  vested  in  the  crown,  and  subjected 
to  the  regulations  of  the  British  excise  and  customs. 

The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey,  md  their  appendages,  were 
paroel  of  the  duchy  of  Normandy,  and  were  united  to  the  crown  of  England  hy 
the  first  princes  of  the  Norman  line.  They  are  governed  by  their  own  laws, 
which  are  for  the  most  part  the  ducal  customs  of  Kormandy,  oeing  collected  in 
an  ancient  book  of  very  great  authority,  entitled  Is  grand  Couattimier.  The 
king's  writ,  or  process  from  the  courts  of  Westminster,  is  there  of  no  force  ;  but 
his  commission  is.  (11)  They  are  not  bound  by  oommon  acts  of  onr  parliaments, 
unless  puticnlarly  named,  (k)  All  causes  are  originally  determied  by  their  ovm 
oflScerfl,  the  bailiffs  and  jurats  of  the  islands ;  but  an  appeal  lies  firom  tliem  to 
the  king  and  council,  in  the  last  resort  (12) 

Besides  these  adjacent  islands,  onr  most  distant  plantations  in  America,  and 
elsewhere,  are  also  in  some  respecte  subject  to  the  English  laws.  Plantations  or 
colonies,  in  distant  *countriea,  are  either  such  where  the  lands  are  claimed  ^  ^,q„  •. 
by  right  of  occupancy  only,  by  finding  them  desert  and  uncultiTated,  and   I-  ^ 

peopling  them  from  the  mother-country ;  or  where,  when  already  cnltiyated, 
they  have  been  either  gained  by  conquest,  or  ceded  to  us  by  treaties.  And  both 
these  rights  are  founded  upon  the  law  of  nature,  or  at  least  upon  that  of  nations. 
But  there  is  a  difference  between  these  two  species  of  colonies,  with  respect  to 
the  laws  by  which  they  are  bound.  Eor  it  hatu  been  held,  (/)  that  if  an  unin- 
habited country  be  discovered  and  planted  hy  English  Bubjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every  subject,  (m)  are  immedi- 
ately there  in  force.  (13)  But  this  must  be  understood  with  very  many  and  very 
ercat  restrictions.  Such  colonists  carry  with  them  only  so  mucn  of  the  Englien 
hiw  as  is  applicable  to  their  own  situation  and  the  condition  of  an  infant  colony ; 
such,  for  instance,  as  the  general  rules  of  inheritance,  and  of  protection  fVom 
personal  injuries.  The  artificial  refinemente  and  distinctions  mcident  to  the 
property  of  a  great  and  commercial  people,  the  laws  of  police  and  revenue,  (such 
especially  ae  are  enforced  by  penalties,)  the  mode  of  maintenance  for  the  estab- 
lisbed  clergy,  iie  jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  pro- 
visions, are  neither  necessary  nor  convenient  for  them,  aud  therefore  are  not  in 

m  I  p.  yrma.  n>. 

(A  TheiMtojalekotUMD.  orSodor,  orSodoriwI  Mm,  wiaJbrmerly  within  the  proTlnea  ofCantariniiT, 
bMaooexedtotliMarTint,  bv  BtUnUlSHan.  TIIL«.n.  (t|^  Init  S86. 

(D  Salk.  Ul,  M.  |H)  iP.  Vpu.  70. 

(11)  Wlut  an  called  prenHntlTB  init&  however,  from  the  Queeu's  Bench,  rrm  to  theie 
isUndg.  Bov  0.  Overton,  Sid.  ^ ;  WilMn's  Caae,  7  Q.  B.  964  :  Breuan  and  Galen's  Case,  10  Q. 
B.eB. 

(IS)  [Of  tlieae  iHlaoida  the  orowii  Is  pmpriotarvj  but,  llkp  the  demmoie  lands,  Qiey  are  bdUbcI 
to  the  oooasjonal  intetfbrenoe  of  parijoment.  With  reference  to  these  islands,  the  exefciM  Mthe 
exeontive  power  is  regulated  bf  oiutoms  and  Imown  laws :  the  people  themeelves  have  no  voice, 
bnt  sabjeot  to  these.] 

(13)  RegBTdine  the  extent  to  which  the  oommon  law  of  "'"gl"'''  ia  In  fbroe  in  the  Amniinfii 
States  b;  oolonial  adoption,  see  note,  p.  68. 
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foroe.  (14)  What  shall  be  admitted  and  what  rejected,  at  what  tunes,  and  nnder 
what  restrictioiiH,  mnst,  in  case  of  dispute,  be  decided  in  the  firat  instance  by 
their  own  provindal  judicature,  eabject  to  the  revision  and  control  of  the  king 
in  council :  the  whole  of  their  oonadtntion  being  also  liable  to  be  new-modelled 
and  reformed  by  the  general  superintending  power  of  the  legislatore  in  the 
mother-country.  (15)  But  in  conquered  or  ceded  countries,  that  have  already 
laws  of  their  own,  the  king  may  indeed  alter  and  change  those  laws ;  (16)  but, 
till  he  does  actually  change  them,  the  ancient  laws  of  the  country  remain,  unless 
Bnoh  as  are  against  the  law  of  God,  as  in  the  case  of  an  infidel  country.  (»)  Our 
American  plantations  are  principally  of  this  latter  sort,  being  obtained  in  the 
last  century  either  by  right  of  eonqaest  and  driring  out  the  natives  (with  what 
r*1081  i^^ir*l  justice  I  shall  not  at  present  inquire),  "or  by  treaties.  (17)  And 
^  ^  therefore  the  common  law  of  England,  as  such,  nas  no  allowance  or 
authority  there;  they  being  no  part  of  the  mothar-conntry,  but  distinct,  though 
dependent,  dominions.  They  are  subject,  however,  to  the  control  of  the  parlia- 
ment ;  though  (like  Ireland,  Kan,  and  the  rest,)  not  bound  by  any  acts  of  parlia- 
ment, unless  particularly  named. 

With  respect  to  their  mtorior  polity,  our  colonies  are  properly  of  three  sorts. 
1.  FiDvincial  eetahliahments,  the  constitntions  of  which  depend  on  the  respect- 
ive commissions  issued  by  the  crown  to  the  governors,  and  the  instructions 
which  usually  accompany  those  commissions ;  nnder  the  authority  of  which, 
provincial  assemblies  are  constituted,  with  the  power  of  making  local  ordinances, 
not  repugnant  to  the  laws  of  England.  2.  Proprietary  government^  granted 
out  by  the  crown  to  individuals,  in  the  nature  of  feudatory  princi;palitieB^  with 
all  the  inferior  regalities,  and  subordinate  powers  of  legislation,  wMch  formerly 
belonged  to  the  owners  of  counties-palatine:  yet  still  with  these  express  con- 
ditions, that  the  ends  for  which  the  grant  was  made  be  substantially  pursued, 
and  that  nothing  be  attempted  which  may  derogate  from  the  sovereigntjr  of  the 
mother  oountry.  3.  Charter  govemmente,  in  the  nature  of  civil  corporations, 
with  the  power  of  making  bye-laws  for  their  own  interior  regulations,  not  con- 
trary to  the  laws  of  England;  and  with  such  rights  and  authorities  as  are 
specially  given  them  in  their  several  ohuiere  of  incorporation.  The  form  of 
government  in  most  of  them  is  borrowed  &om  that  of  England.  They  have  a 
governor  named  by  the  king,  (or,  in  some  proprietary  colonies,  by  the  propri- 
etor,) who  is  his  representative  or  deputy.  They  have  conrte  of  justice  of  weir 
own,  from  whose  decisions  an  appeail  lies  to  the  king  and  council  here  in  Eng- 

(«)  TR«p.  IT,  CalTla'a  <uue.    Show.  Put.  C.  )I. 

(14)  [A  Btatate  pawed  In  Bnclaud  after  Qie  eetabliBhmmt  of  a  colonj,  will  not  a£fect  it  uiiJce* 
it  M  paitiooluly  turned ;  and  merefbre  the  reqniKltM  of  tbe  statute  against  fraada,  in  eiaoattng 
wills,  £«.  bave  no  inflneDoe  in  Barbadoes :  see  oaaaa  ooDeoted  1  (MttT's  Com.  Law,  638^  m  the 
5  aod  6  Edw.  TI,  o.  1&  u  to  aale  of  (Aoca,  do  not  extend  to  Jamaioo.     4  Mod.  39S.] 

(15)  The  reader  ue^  hwilv  be  reminded  that  the  right  of  Hie  British  padiament  to  ledalate 
generally  for  the  American  OMonles  which  were  not  repreMnt«d  therein,  was  not  admitted,  bnt 
waa  reoBlei  br  force  of  arms,  and  the  lealgtaikoe  nltimMed  in  establishing  the  independence  of 
the  thirteen  United  States  of  America,  which  wm  aoknowledged  by  Great  Britain  by  the  tnaty 
of  aepb  3, 1763. 

(16)  [See  an  elaborate  and  leamed  argmnentbjLordKHufletd,  to  prove  the  king's  legiilatiTe 
authority  bj  bis  prerogative  alone  over  a  oeded  ooDonered  oomit^,    Cowp.  S04.] 

Ifiat,  the  king  may  or  mar  not  do,  by  viitne  of  his  prerogative,  with  raerenoe  to  a  oonquered 
or  ceded  oonnti7,  is  very  mixintefy  duonned  In  Chalmer's  Ofdnions,  169. 

(IT)  The  practical  view  taken  of  the  American  plautoUons,  as  well  by  statesmen  aa  by  tiie 
ooQita,  bas  not  reurdad  them  as  obtained  by  ri^t  of  oonqnest  or  nnoer  treatlee,  bnt  as  ao- 
qoired  by  right  ot  oiaoove^.  The  oontinent  of  America  was  lotAied  upon  as  ooonpied  by  races 
of  aavaeee,  whose  habiU  of  life  rendered  them  uicapable  of  any  enoh  occupation  and  ose  of  tlw 
auU  OS  Miuiild  eiolnde  the  posseanon  of  others ;  for  which  reason  the  land  was  considered  apesa 
to  be  appropriated  and  colonised  by  the  nation  of  the  first  discoverer.  That  Boroiteaii  nation 
first  disuoveriug  a  country  and  settuig  ap  marics  of  poseession  was  regarded  as  aoqniring  the  ex- 
cluxive  right  as  ogomst  all  others  to  odoniie  and  setUe  it,  and  to  extingaish  the  Indian  tide 
therein ;  Eat  no  better  ri^t  waa  recogniied  in  the  Indians  than  one  to  mere  oocupancj,  while 
the  title  to  the  soil  itself  was  in  the  dviJiied  raoe.  See  Btoi;  on  OtmiW,  H  IGS  to  157 ;  3  Kent, 
306  i  Worcester  t>.  Georgia,  6  Pet.  &16. 
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land.  Their  general  asBembliea,  which  are  their  house  of  oommoiiB,  together 
Trith  their  council  of  state,  being  their  upper  home,  with  the  concurrence  of  the 
king,  or  his  re^resentatiTe  the  governor,  make  laws  suited  to  their  own  emer^ 
gencies.  Bat  it  is  particularlj  declareid  bj  statute  7  and  8  W.  Ill,  o.  22,  that 
*all  Uw8^  bye-laws,  usages  taid  customs,  which  shall  be  in  practice  in  anj  r«io9l 
of  the  plantations,  repugnant  to  any  law,  made  or  to  be  made  in  this  L  J 
kingdom  relatiTe  to  the  said  plantations,  shall  he  utterly  roid  and  of  none  effect. 
And,  beoaoBB  sereral  of  the  colonies  bad  claimed  a  sole  and  excluerre  right  of 
imposing  taxes  upon  themselves,  the  statute  6  Geo.  Ill,  c  13,  expressly  declares, 
that  all  hia  maje^y's  colonies  and  plantations  in  America  have  been,  are,  and 
of  right  ongbt  to  be,  subordinate  to  and  dependent  upon  tiie  imperial  crown 
Mid  parliament  of  Great  Britain ;  who  hare  fall  power  and  authority  to  make 
laws  utd  statntee  of  gnfBoient  validity  to  bind  the  colonies  and  people  of 
America,  subjects  of  the  crown  of  Great  Britiun  in  all  cases  whatsoever.  And 
&is  authority  has  been  since  very  forcibly  exemplified  and  carried  into  act,  by 
the  statute  7  Geo.  Ill,  c.  59,  for  suspending  the  legislation  of  New  York ;  and 
by  several  subsequent  atatDtee.(I8) 

These  are  the  eever^  parts  of  the  dominions  of  the  crown  of  Great  Britain, 
in  which  the  municipal  laws  of  England  are  not  of  force  or  authority,  merely 
<u  the  municipal  laws  of  England.  Most  of  them  have  probably  copied  the 
spirit  of  their  own  law  ti-om  this  original ;  hut  then  it  receives  its  obligation, 
and  tathoritative  force,  from  beinf^  the  law  of  the  country 

Ae  to  any  foreign  dominions  which  may  belong  to  the  person  of  the  king  hy 
berediWy  descent,  by  pnrchase,  or  other  acquisition,  as  the  territory  of  Hanover, 
and  bis  majesty's  other  property  in  Germany ;  as  these  do  not  in  any  wise  apper. 
tun  to  the  crown  of  these  kingdoms,  they  are  entirely  unconnected  with  the 
laws  of  Enghmd,  and  do  not  communicate  with  this  nation  in  any  respect 
whatsoever.  The  English  legislature  had  wisely  remarked  the  inconveniences 
that  had  fbrmerly  resulted  from  dominions  on  fiie  continent  of  Europe;  from 
the  Norman  territory  which  William  the  Conqueror  brought  with  nim,  imd 
held  in  conjunction  with  the  'English  throne ;  and  ftom  Anjon  and  its  r*i  jn-i 
iropendageB  which  fbll  to  Henry  the  Second  by  hereditary  descent  ■■  J 
They  hM  seen  the  nation  engaged  for  near  four  htmdred  years  together  in 
minoufi  wars  for  defence  of  uiese  foreign  dominions;  till,  happily  for  this 
country,  they  were  lost  under  the  reign  of  Henry  the  Sixth.  They  observed 
that,  from  that  tim^  the  maritime  interests  of  England  were  better  understood 
snd  more  closely  pursued :  that,  in  consequence  of  this  attention,  the  nation, 
as  soon  as  she  had  rested  from  her  civil  wars,  began  at  this  period  to  flourish  all 
at  once;  and  became  much  more  considerable  in  Europe,  than  when  her  princes 
were  posseeeed  of  a  larger  territory,  and  her  councUs  distracted  by  foreign  inter- 
ests. This  experience,  and  these  oonsideratione,  gave  birth  to  a  conditional 
clause  in  the  act{o)  of  settlement,  which  vested  the  crown  in  his  pressut 
majwty's  iUustrious  house, "  that  in  case  the  crown  and  ilnperial  dignity  of 

(0)  BtaL  IS  ud  u  wm.  m.  a.  a. 


I  the  text  ntOT  bi  _„ ..  ._ 

y representoave free  goTeniinBni onto  Uiem  all,  ret^nMg  ij -_    _, 

nitment  of  the  Chief  Eieonllve  officers.    Wlere,  hoverer,  the  Enropeao  popnlatioi 
I  compared  to  the  native,  or  la  flnottuUiii^  iA  ahBiaoter,  It  Is  sometimeB  cleemod  important 
le  home  fovenmeat  should  Tetain  luA  eierdM  a  mora  complete  oontrol.    Todd,  Pau.  Gov., 


o  be  eierdied  in  her  name,  through  one  of  the  rdndpal  seoretariea  of  state. 
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this  realm  shall  hereafter  come  to  any  pmon  not  being  a  native  of  this  kingdom 
of  England,  this  nation  ehsll  not  be  obliged  to  engage  in  any  war  for  the  defence 
of  any  dominions  or  territoriea  which  do  not  belong  to  the  crown  of  England, 
without  consent  of  parliament" 

We  come  now  to  consider  the  kingdom  of  England  m  particnlar,  the  direct 
and  immediate  subject  of  those  laws,  concerning  which  we  are  to  treat  in  the 
ensuing  commentaries.  And  this  comprehends  not  onl^  Wales  and  Berwick, 
of  which  encngh  has  been  already  B^d,  but  also  part  of'^the  sea.  The  main  or 
high  seas  are  port  of  the  realm  of  England,  for  thereon  onr  courts  of  admiralty 
have  jurisdiction,  as  will  be  shewn  hereafter;  but  they  are  not  subject  to  the 
common  law.  (p)  This  main  sea  begins  at  tiie  low-water  mark.  But  between 
the  high-water  mark,  and  the  low-water  mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty  have  dimaum  imperium,  an  alternate  juria- 
diction ;  one  upon  the  water,  when  it  is  full  sea ;  the  other  upoa  the  land,  when 


it  is  an  ebb.  (q) 

mill      "^''^ 

!■  ^^^-1  tical,  the  other  ciTiL 


territory  of  England  ia  liable  to  two  divisions ;  the  one 


1.  The  ecclesiastical  division  is  primarily,  into  two  provinces,  those  of  Canter- 
bury and  York.  A  province  is  the  circuit  of  an  archbishop's  jurisdictioiL 
Each  province  contains  divera  dioceses,  or  sees  of  sufEragan  bishops ;  whereof 
Canterbury  includes  twenty-one,  and  York  three:  besides  the  bishopric  of  the 
Isle  of  Man,  which  was  annexed  to  the  province  of  York  by  King  Heni^  VIII. 
Every  diocese  is  divided  into  archdeaconries,  whereof  there  are  aix^  m  all ; 
each  archdeaconry  into  rural  deaneries,  which  are  the  circuit  of  the  arondeaoon's 
and  rural  dean's  jurisdiction,  of  whom  hereafter ;  and  every  deanery  is  divided 
into  parishes,  (r) 

A  parish  is  that  circuit  of  ground  which  is  oommitted  to  the  charge  of  one 
parson,  or  vicar,  or  other  minister  having  cure  of  sonls  therein.  These  districts 
are  computed  to  be  near  ten  thonsand  in  namber.  {»)  How  ancient  the  division 
of  pansues  is,  may  at  present  be  difficult  to  ascert^ ;  for  it  seems  to  be  agreed 
on  all  hands,  that  in  the  early  ages  of  Christiuiibr  in  this  isluid,  parishes  were 
unknown,  or  at  least  signified  3ie  same  that  a  diocese  does  now.  There  was 
then  no  appropriation  of  ecclesiaAtical  dues  to  any  particular  church ;  but  every 
man  was  at  liberty  to  contribute  his  tithes  to  whatever  priest  or  church  he 
pleased,  provided  only  that  he  did  it  to  some ;  or,  if  he  made  no  special  appoint- 
ment or  appropriation  thereof  they  were  paid  into  the  hands  of  the  Dishop, 
whose  du^  it  was  to  distribute  them  wnong  the  clergy,  and  for  other  pious 
purposes,  according  to  his  own  discretdoo.  (() 

Hr.  Camden  (u)  says,  England  was  divided,  into  parishes  by  Archbishop 
Honorins  about  the  year  630.  Sir  Henry  Hobart  (w)  lays  it  down,  that  perishes 
were  first  erected  by  the  council  of  Lateran,  which  was  held  A  D.  1179.  Each 
f  *113  ^^^y  differing  *from  the  other,  and  both  of  them  perhaps  from  the 
^  truth ;  which  will  probably  be  found  in  the  medium  oetween  the  two 

extremes.  For  Mr.  Selden  has  clearly  shewn,  (x)  that  the  clergy  lived  in  com- 
mon without  any  division  of  parishes,  long  after  the  time  mentioned  by  Camden. 
And  it  appears  by  the  Saxon  laws,  that  parishes  were  in  being  long  before  the 
date  of  Uiat  council  of  Lateran,  to  which  they  ore  ascribed  by  Hobui. 

We  find  the  distinction  of  parishes,  nay,  even  of  mother  chorohes,  so  early  aa 
in  the  laws  of  King  Edgar,  about  the  year  970.  Before  that  time  the  consecra- 
tion of  tithes  was  in  general  arbitrary  ;  that  is,  eveir  man  paid  his  own  (as  was 
before  observed)  to  what  church  or  parish  he  pleased.  But  this  being  liable  to 
be  attended  with  either  &aud,  or  at  least  caprice,  in  the  persons  paying ;  and 
with  either  jealousies  or  mean  compliances  in  such  as  were  competitors  for 
receiving  them ;  it  was  now  ordered  by  the  law  of  King  Edgar,  (y)  that  "  den- 
tur  (mines  decima  primariiB  eccUeia  ad  guam  parochia  perttnei."  However,  if 
any  thane,  or  great  lord,  bad  a  church,  within  nis  own  demesnes,  distinct  iirom 

ip)  Co.  LItt.  W  (e)  Finch.  L.  TS.  (r)  Co.  Lltt  «. 

iDQibioa-i  Britalm  (I)  Aeld.  ortitb.S.  4.    SIiut.MA.      Hob.  St.  W  b  Ui  JBrttamlB. 

(K>)Hob.lS6.  (xloruUiea.  c  S.  W)  Ibid.  e.  1. 
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the  mofli«r-chnrch,  in  the  nature  of  a  prirste  chapel;  then,  provided  rach 
chnroh  had  a  cTsmeterv  or  consecrated  place  of  burial  belonging  to  it,  he  might 
allot  one  third  of  his  tithes  for  the  maintenaooe  of  the  officiating  minister ;  but 
if  it  had  no  (xemeterj,  the  thane  must  himself  haye  maintained  nis  chapliun  by 
some  other  means ;  for  in  snch  case  aU  his  tithes  wore  ordained  to  be  paid  to  the 
primarim  eedesia  or  mother  charoh.  (t) 

This  proves  that  the  kingdom  vas  then  generally  divided  into  pariehes; 
trhioh  division  happened  probably  not  all  at  once,  but  by  degreea.  For  it  seems 
pretty  clear  and  certain,  that  the  boondariee  of  pariabes  were  originally  ascer- 
tained bytboee  of  a  manor  or  manors:  since  it  very  seldom  happens  that  a 
manor  eitends  itself  over  more  parishes  than  one,  though  there  are  often  muiy 
manors  in  one  parish.  *The  lor^  as  Christianity  spread  itself  began  to  r  „,„  -. 
bnild  chnrchee  upon  their  own  demesnes  or  wastes,  to  accommodate  their  ^  ^ 
tenants  in  one  or  two  adjoining  lordships ;  and,  in  order  to  have  divine  service  r^- 
nlarly  performed  therein,  obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  minister,  instead  of  leaving  them  at  liberty 
to  distribute  them  among  the  clergy  of  the  diocese  in  general ;  and  this  tract  of 
land,  the  tithes  whereof  were  so  appropriated,  formed  a  distinot  parish.  Which 
will  well  enongh  account  for  the  frequent  intennixture  of  parishes  one  witJi 
another.  For,  if  a  lord  had  a  parcel  of  land  detached  fhjm  the  main  of  his 
estate,  bnt  not  sufficient  to  form  a  parish  of  itaelf,  it  was  natural  for  him  to 
endow  his  newly  erected  church  with  the  tithes  of  those  disjointed  lands; 
especially  if  no  church  was  then  built  in  any  lordship  adjoining  to  those  outly- 
ing parcela. 

Thus  parishes  were  gradually  fbrmod,  and  parish  chnrchea  endowed  with  tJie 
tithes  that  arose  within  the  circnit  aasigneo.  But  some  lands,  either  because 
they  were  in  the  hands  of  irreligious  and  careless  owners,  or  were  situate  in 
forests  and  desert  places,  or  for  other  now  unsearchable  reasons,  were  never  united 
to  any  punsh,  and  therefore  continue  to  this  day  extra-parochial ;  and  their 
tithes  are  now  by  immemorial  custom  payable  to  the  Mng  uetead  of  the  bishop, 
in  trust  and  confidence  that  he  will  distnbuto  them  for  tne  general  good  of  the 
church :  (a)  yet  extra  parochial  wastes  and  marsh-lands,  when  improved  and 
drained,  are  by  the  statute  17  Geo.  11,  c  37,  to  be  assessed  to  all  parochial  rates 
in  the  parish  next  adjoining.  And  thus  much  for  the  ecclesiastical  division  of 
t^is  kingdom. 

2.  The  civil  division  of  the  territory  of  England  is  into  counti^  of  those 
oottntiee  into  hundreds,  of  those  hundreds  into  tiuiings  or  towns.  Which  divlraon, 
as  it  now  stands,  seems  to  owe  its  original  to  King  Alferd,  (19)  who,  to  prevent 
*the  rapines  and  disorders  which  formerly  prevailed  in  the  realm,  insti-  r  *]  i  j  -i 
tuted  tithings,  so  called  from  the  Saxon,  because  i&n  ^eeholders,  with  ^  -I 
iheir  families,  composed  one.  These  all  dwell  together,  and  were  sureties  or  free 
pledgee  to  the  king  for  the  good  behaviour  of  each  other;  and,  if  any  offence 
was  committed  in  their  distoict,  they  were  bound  to  have  the  offender  forthcom- 
ing. (A)    And  therefore  anciently  no  man  was  suffered  to  abide  in  England  abovb 

(I)  lUd.  B.I.    Saeiln  thelawiafKlagCBdule,  c.  11.  Bbant  Uie  y«u  loM. 

la)  i  Hut  MI.    S  Bep.  U.    Cm.  Ella.  US. 

(M  fUl.l.*7.  TlibeiaUwaDfKtnBEdnrdtliaODDSiuoT,s.lO.TerT]DattTeiitiaed,"nMN»«(iMz<i» 
—atrUat,  pf  qttam  ommt  ><at»jtii<«iiiiimn«n«i»ftw  t— gwtlWo  modojiibat,  guodiUlitamallJIdtiuflime 
MitimiU  w  imJurri,  i"'' 

(19)  [Modem  roaeonihea  into  tbe  mora  romote  periods  of  antlqaEt;,  have  led  to  the  djecov- 
■17,  tbat  the  learned  oommentator  was  inoonect  in  BBoribing  the  inttitation  of  these  civil 
dinoons  of  the  kingdom  to  AUred.  In  the  rei^  of  Ina,  king  of  the  Weat  SaxooH,  towEud* 
the  end  of  the  oeveuth  iMtntor^,  the  tithing  and  eiure  are  both  mentioned.  And  nu  donbt  they 
were  bron^t  fhim  the  oontlnent  bj  some  of  the  Siat  Saion  settlers  in  this  isl^d ;  for  the 
tithhig,  hundred,  and  diire,  are  nolieed  in  the  oapitoladeB  of  the  Franks,  before  the  jear  630, 
whence  It  ie  reawMublj  inferted,  they  were  known  in  Fraaoe  at  least  two  cantnriea  before  Qie 
reign  of  Alfred.  It  may  thereiore  be  oonolnded,  that,  among  Uie  people  of  this  conntrv,  the]' 
were  part  of  thoaa  general  coatoma  which  idfrad  ooUeoted,  arranged,  and  improved  mto  u 
oulform  syrtem  of  Jari«{tnidenoe.  See  Whitaker'e  History  of  Manchester ;  Moateaqoien  Esprit 
Am  I«iK.  torn.  2.  n.  3JB-  Stunrt's  IMm.  on  the  English  Constitntioii,  S54 ;  and  Henry's  History 
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forty  day^  imless  he  were  enrQlled  m  some  tithing  or  decennary,  (c)  One  of  the 
principiu  inh&bitantB  of  the  tithing  is  annoally  anwinted  to  preode  oTor  the 
lest,  being  called  the  tithing-man,  uie  headboroago,  (words  which  epeBk  their 
own  efTmology,)  and  in  some  conntrieetheborBhoMer,  or  borongh'»^der,  being 
gQPPOsed  the  oiscreeteet  man  in  the  borough,  town,  or  tithing,  {d) 

iMthings,  townB,  or  vIIIb,  are  of  the  same  signification  in  law;  and  an  said  to 
haTC  had,  each  of  them,  originally  a  charch  and  celebration  of  diviae  aerrioe, 
Bacramente,  and  bariala:  (e)  though  that  eeema  to  be  rather  an  eocleaisstioal, 
than  a  civil,  distinction.  The  word  town  or  viii  is,  indeed,  by  the  iteration  of 
times  and  language,  now  become  a  generical  term,  compr^iending  under  it  the 
several  species  of  cities,  boronghs,  and  common  towns.  A  ci^  is  a  town  inoor- 
porated,  which  is  or  hath  been  the  see  of  a  bishop ;  and  though  the  bishopric  be 
oiesolTed,  as  at  Westminster,  yet  still  it  remaineth  a  city.  (/)  A  borough  is 
now  understood  to  be  a  town,  either  corporate  or  not,  that  sendeth  bnrgeaBes  to 
parliament.  M  Other  towns  there  are,  to  the  number,  Sir  Edward  Coke  says,  (A) 
of  8,803,  whicn  are  neither  cities  nor  boroughs ;  some  of  which  have  the  privi- 
leges of  markets  and  others  not ;  hut  both  are  equaUy  towns  in  law.  To  sereral 
r*llAl  °^  ^^B^  ^^">B  there  are  small  appendages  belonging,  called  ^hamlets, 
>-  '   which  are  taken  notice  of  in  the  statute  of  Exeter,  (t)  which  makes  fre- 

quent mention  of  entire  vills,  demi-viUa,  and  hamlets.  Entire  viUs  Sir  Henipr 
Spelman  (it)  coniectores  to  have  consisted  of  ten  freemen,  or  &uik-pledg^  ieaa- 
viUs  of  five,  and  oamlets  of  less  than  five.  These  little  collections  of  bonaes  are 
sometimes  under  the  same  administration  as  the  town  itself  sometimes  governed 
by  separate  officers;  in  which  last  case  they  are,  to  some  pniposeBinlaw,  looked 
upon  as  distinct  townships.  These  towns,  as  was  before  iiinted,  contained  each 
oTigioiUly  but  one  parish,  and  one  tithing ;  though  many  of  them  now,  by  the 
increase  of  inhabitants,  are  divided  into  several  parishes  and  tlthings;  and  some- 
times, where  there  is  but  one  parish,  there  are  two  or  more  vills  or  tithinga. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing,  so  ten  tithinge  com- 
posed a  superior  division,  called  a  hundred,  as  consisting  often  times  ten  families. 
The  hundred  is  governed  by  an  high  constable,  or  baihfij  and  formerly  there  was 
regularly  held  in  it  the  hundred  court  for  the  trial  of  causes,  though  now  &llen 
into  disuse.  In  some  of  tixe  more  northern  counties  these  hundreds  are  called 
wapentakes.  (Q 

The  subdivision  of  hundreds  into  tithings  seems  to  be  most  peculiarly  the 
invention  of  Alfred :  the  institution  of  hundreds  themselves  he  rather  introdaoed 
than  invented ;  for  they  seem  to  have  obtained  in  Denmark  (m)  and  we  find 
that  in  France  a  regulation  of  this  sort  was  made  above  two  hondred  years  before, 
set  on  foot  by  Clotharios  and  Childebert,  with  a  view  of  obliging  each  distriet 
to  answer  for  the  robberies  committed  in  its  own  division.  Theae  divisions  were, 
in  that  country,  as  well  military  as  civil,  and  each  contained  a  hundred  freemen, 
who  were  subject  to  an  officer  called  the  cenieHoriue,  a  number  of  which  eeitta- 
narii  were  themselves  subject  to  a  superior  officer  called  the  count  or  oonus.  (») 
r,,j~i  And  'indeed  something  like  this  institution  of  hundreds  maybetraoed 
I-  ^  back  as  far  as  the  ancient  Germans,  from  whom  were  derived  both  the 
Franks,  who  became  masters  of  Qanl,  and  the  Saxons,  who  settled  in  England: 
for  both  the  thing  and  the  name,  as  a  territorial  assemblage  of  persons,  fVom 
which  aft^^ards  the  territory  itself  might  probably  receive  ite  denomination, 
were  well  knovm  to  that  warlike  people.  "  Centeni  ex  nn^ia  pagu  guni,  idqut 
ipsum  ijUer  «tu»  vocantur;  et  qiujd  primo  nwnerua  fuit,jam  nomen  et  Aonor 
«/."  (o) 

An  indefinite  number  of  these  hundreds  make  np  a  county  or  shire.  Shire  is 
a  Saxon  word  signifying  a  division;  but  a  county,  eomitatus,  is  plainly  derived 
from  comes,  the  count  oi  the  Franks ;  that  is,  the  earl,  or  alderman  (as  the  Sax- 
OUH  called  him)  of  the  shire,  to  whom  the  government  of  it  was  intrusted.  This 
he  usually  exercised  by  his  deputy,  still  called  in  I^tin  vic«-comes,  and  in  English 


(e)  KliT.  c,  1. 1  ■.  Ifl  Mnoh,  L.  8.        _     (e)lIii»LlW.        ^    I/)  Ck>. 
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the  sherifl^  shrieve,  or  Bhiie-reeTe,  n^nitjiag  the  officer  of  the  ^ire,  upon  whom, 
by  process  of  tiiae,  the  ciril  adinmistratioit  of  it  is  now  totitllT  derolred.  In 
some  counties  there  is  an  intermedifite  dirlBion  between  the  shire  and  the  hnn- 
dredfl,  as  lathes  in  Kent,  and  i^pes  in  Snesex,  each  of  them  containing  about 
three  or  four  hundreds  apiece.  These  had  formerly  their  lathe-reeres,  and  rape- 
reeres,  acting  in  snbordination  to  the  shire-reere.  Where  a  connty  is  divioed 
into  /ArM  of  these  intermediate  jurisdictions,  they  are  called  tritiiings,  (p)  which 
were  anciently  governed  by  a  tnthing-reeve.  These  trithings  still  Bubsiet  in  the 
Itu;^  coanty  m  York,  where,  by  an  easy  corruption,  they  are  denominated 
ridmga;  the  north,  the  east,  and  the  west  riding.  The  mimber  of  connties  in 
England  and  Wales  haye  been  different  at  djfl^nt  times ;  at  present  they  are 
for^  in  England,  and  twelve  in  Wales. 

Iliree  of  these  counties,  Chester,  Durham,  and  I^ncftster,  are  called  counties 
palatine.  The  two  former  are  such  by  prescription,  or  immemorial  custom,  or 
at  least  as  old  as '*the  ^Torman  conquest :  (f)  the  la^r  was  created  by  rviini 
King  Edward  III,  in  fevonr  of  Henry  Plantagenet,  first  earl  and  then  ^  ■" 
dnke  of  I^ncaster ;  (r)  whose  heiress  being  married  to  John  of  Gaunt,  the  king's 
son,  the  fhmchise  was  rreatly  enlarged  and  confirmed  in  parliament,  (s)  to 
honour  John  of  Gaunt  himselt  whom,  on  the  death  of  his  father-in-law,  the 
king  had  also  created  dnke  of  Lancaster,  {t)  Counties  palatine  are  so  called  a 
paiaiio,  because  the  owners  thereof,  the  earl  of  Chester,  the  bishop  of  Durham, 
and  the  duke  of  Lancaster,  had  in  those  connties  jura  regalia,  as  ^Uy  as  the 
king  hath  in  his  palaoe ;  regalem  ptttestaiem  in  omnibus,  as  Bracton  expresses 
it  fu)  They  might  pardon  treasons,  murders,  and  felonies ;  they  appointed  all 
judges  and  justices  of  the  peace ;  all  write  and  indictments  ran  in  their  names, 
aa  in  other  oounttes  in  the  ting's ;  and  all  offences  were  said  to  be  done  t^ainst 
flieir  peace,  and  not^  as  in  other  places,  contra  pacem  domini  regis.  («?)  And 
indeed  by  the  ancient  law,  in  all  peculiar  jurisdictions,  ounces  were  said  to  bo  . 
done  against  his  peace  in  whose  court  they  were  tried :  in  a  conrt-leet,  corUra  ' 
pacmn  domini;  in  the  court  of  a  corporation,  contra pacem  ballivorum;  in  the 
sheriff's  oourtor  toom,  contra paeemtrict-eomitis.  {x)  These  palatine  priTileges 
(so  similar  to  the  regal  independent  jnrisdictions  usurped  by  the  great  barons 
on  the  continent,  during  the  weak  and  in&nt  state  of  the  firet  feudal  kingdoms 
in  Europe),  (y)  were,  m  all  probability,  originally  granted  to  the  connties  of 
Chester  and  Durham,  becanse  they  bordered  upon  inimical  conntries,  Wales  and 
Scotland,  in  order  that  the  inhobitante,  having  justice  administered  at  home, 
might  not  be  obliged  to  go  out  of  the  country,  and  leave  it  open  to  the  enemy's 
inonrsions;  and  that  the  owners,  being  encouraged  by  so  large  an  authority, 
might  be  the  more  watehfnl  in  its  defence.  And  upon  this  account  also  there  were 
formerly  two  other  counties  palatine,  ^Pembrokeanire  and  HexamEbire,  r^jiai 
the  latter  now  united  with  Northumberland ;  but  these  were  abolished,   *-  ^ 

S-  parliament,  the  former  in  37  Hen.  VIH,  the  latter  in  14  Eliz.  And  in  37 
en.  Vni,  likewise,  the  powers  before  mentioned  of  owners  of  connties  palatine 
wrae  abridji^;  the  reason  for  their  continuance  in  a  manner  ceasing;  though 
still  all  write  are  witnessed  in  their  names,  and  all  forfeitures  fbr  treason  by  &e 
common  law  accrue  to  them,  (x) 

Of  these  three,  the  connty  oi  Durham  la  now  the  onlv  one  remainiitg  in  the 
hands  of  a  snlgect ;  for  the  earldom  of  Chester,  as  Camden  testifies,  was  nnitedj  ' 
to  the  crown  %  Henry  III,  and  has  ever  since  given  title  to  the  king's  eldest 
son.  And  the  coanty  palatine,  or  duchy,  of  I^caster,  was  the  property  of 
Henry  Bolingbroke,  the  son  of  John  of  Gannt,  at  the  time  when  he  wrested 
the  crown  from  King  Richard  II,  and  assomed  the  title  of  King  Henry  IV.  But 
he  was  too  prodent  to  suffer  this  to  be  united  to  the  crown,  lest,  if  he  lost  on^ 
he  should  lose  the  ot^er  also :  for,  ae  Plowden  (a)  and  Sir  Edward  Coke  (d) 

fp;  L.  I.  Xdw.  e.  U.  (ql  MA.  at.  Hon.  i,  B.  8.  _ 

fr)  Pat-  n  Elbe.  HI.  p.  1.  a.  U.    Sold  Ibid.    SaDdlbrd**  Gm.  BM.  Ill 

(I)  Carl.  VIgiK.  Ill,  n.t  (II  Pm.  U  OIk.  HL  m.  U,  FUnra.  to.    TBriniUB.    IbAM 

fti}l.t.e.ai.ii.  (mj  t  luM.  M.  raj  Said,  ta  mug.  Hdgm.  e.  *. 

rv^Kobertson.  Cha  V,  I.  80.  fiJlIiiBt.  m  (a)m.  (i}tliaLm». 
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obserre,  "  he  knew  he  hod  the  dnchy  of  Lancaster  by  sore  and  indefeasible  titles 
bat  that  hie  title  to  the  crown  was  not  so  assured ;  lor  that  after  the  decease  of 
lUchard  II,  the  right  of  the  crown  was  in  the  heir  of  Lionel,  duke  of  Clarence, 
second  son  of  Edward  III ;  John  of  Gaunt,  &ther  to  this  Henry  IV,  being  but 
the  ybur^A  son."     And  therefore  he  procured  an  act  of  parliament,  in  the  first 

£ear  of  his  reign,  ordainioff  that  the  duchy  of  Ijancaster,  and  all  other  his 
ereditorv  estates,  with  all  meir  royalties  and  franchises,  should  remain  to  him 
and  his  neirs  for  ever ;  and  should  remain,  descend,  be  administertid,  and  gov- 
erned, in  like  manner  as  if  he  never  had  attained  the  regal  dignity;  and  thus 
they  descend^  to  his  son  and  grandson,  Henry  V  and  Henry  VI,  many  new 
territories  and  privileges  being  annexed  to  the  duchy  by  the  former,  (c)  Henry 
VI  being  attainted  in  1  Edw.  IV,  this  dnchy  wag  declared  in  parliament 
[.  ,„  ft  1  "to  have  become  forfeited  to  the  crown,  (d)  and  at  the  same  time  an  act 
L  J  was  made  to  incorporate  the  duchy  of  I^ncaster,  to  continue  the  county 
palatine,  (which  might  otherwise  have  determined  by  the  attainder,)  (a)  and  to 
make  the  same  parcel  of  the  dnchv ;  and  farther  to  vest  the  whole  in  King 
Edward  IV  and  nis  heirs,  hingg  of  England,  for  ever;  but  under  a  separate 
guiding  and  governance  from  the  other  inheritances  of  the  crown.  And  in 
1  Hen.  VII  another  act  waa  made,  to  resume  such  parts  of  the  duchy  lands  as 
had  been  dismembered  &om  it  in  the  reign  of  Edward  IV,  and  to  vest  the 
iuheritanoe  of  the  whole  in  the  king  and  his  heirs  forever,  as  amply  and  largely, 
and  in  like  manner,  form,  and  condition,  separate  from  the  crown  of  England 
and  possession  of  the  sam^  as  the  three  Henries  and  Edward  IV,  or  any  of 
them,  had  and  held  the  same.  (/) 

The  Isle  of  Ely  is  not  a  coout?  palatine,  though  sometimes  erroneously  called 
so,  but  only  a  royal  franchise ;  the  bishop  having,  by  grant  of  King  Henij  the 
I^t,  jura  regaiia  within  the  Isle  of  Ely,  whereby  he  ezercises  a  jurisdiction 
over  all  causes,  as  well  criminal  as  civil,  (g) 

r*120l  'I'here  are  also  counties  cor^ora^a,  which  are  certain  cities  and  towns, 
I-  -'   some  with  more,  some  with  less  territory  annexed  to  them ;  to  which, 

out  of  special  grace  and  &vour,  the  kings  of  England  have  granted  the  privilege 
to  be  coundea  of  themselves,  and  not  to  be  compriised  in  any  other  coun^ ;  but 
to  be  governed  by  their  own  sheriffs  and  other  magistrates,  so  that  no  omcersof 
the  country  at  lai^  have  any  power  to  intermeddle  therein.  Such  are  London, 
York,  Bristol,  Norwich,  Coventry,  and  many  others.  And  thus  much  of  Ute 
countries  subject  to  the  laws  of  England.  (W) 

rcj  Pari.  1  AiM.  r.  ■.  so.    I  fliM.  ^  n.  U.  r'J  1  Voilr.  US.  fO  1  Tentr.  in. 

C/JSoniBhavBaKBTtmlnDdmaopliilonlPlowd.SK,!,  S.  Lamb.  ^rdWm. ISt.  4 but  asS) lb>t lxt>>>* ■M 
theri^tof  UwduohrfeatadaiilTliiOtaiufMnl,  tddDotln  tbetwUHaBlpenoDarKlnKHenr;  VUuIbr- 
meity Id  tbU  ot  Baarr  IV,  sad  ww  dsMMndlUa  to  Ui  oaMnl  haln,  Indspeodeat  of  the  kmoohIos  M  tlw 
orown.  Aiid,inhl*iKUli)nirareinUlbaiided,italsbtbtTebaoomeBT«rvcntloiuqaa«tloD,  ■tUi«tlmsaf 
the  remluUon  In  168S,  Id  wboDi  Che  right  of  the  duohj  nnuiued  ifter  King  Juners  abdtefttlou,  and  pn- 
TlrinataUiealMhiil«ror(b«m(eiMleapTlnoeofWiln.  Bntlt  liobearraible,  ttaMInthenaeaMtbedDchj 
ofConiviUlialioTeitedtnKlDgHeiiiyTnuidhlebeln  ;  which  eoold  never  be  Intended  InaugreventloM 
Kpuvted  lyom  the  iDheiltaiue  of  Hie  orawn.  ADdindeedltieaiutohBte  been  andarnoadTaiTearlT after 
.k^«.....^  ~#n....»  vn  •k.>*k...i-..i...  ^#i....^.«.^....-i — -  ^^^.^  *fc— ..*.-  ..-- j^  _  — ..— ..^  ^Tieritaaoe 

tanMsof 

ibeSi,  Thlfrh  H  rnnH  nut  him  dnrw  *t  thn  Mtatti  nf  i  mnrn  rlnlrti  nf  lantantitr, 

oTlefcaldHOent  ThebeHeroplalOD  theretbre  uerae.  to  ba  thaloTtbaeeJndtiM.  who 

neld(Flaird.  BXl)  thatnoCwIthBtudlngtheBtatateof  HeoTT  Vn  I4hlch  Was  aalTanactorraauniptlaBl  the 

j.....__^,. .__j ._..„_... ..._..,__._->.>_^^[y      ^_     ..._     _. . -.... 


(he  natute  of  Heniy  VU,  that  the  dnohy  of  Laooaatar  waa  hj  no  maam  thereby  made  a  >«NuM«  Inhwltas 
from  (ha  rest  of  the  r07alna(rlinony,  iIiuMlt  deacendedwlHitheoroinito  the  balf.bload  ui  the  InstanMs 
iJneeD  Uar;  andQoeen  EUiabeSi,  whioh  Keoold  nut  him  dnrw  *t  thn  Mtatti  nf  a  mnrn  rlnlrti  nf  lantanti 
oconrw  oflefcaldHOent  The  better  opinion  theretbre  aeerae.  to  be 

Bl)  thatnoCwIthBUndlngtheBtatateof  Hetuj  Vn  I4hlch  Was  aalj 
uucnj  Huj  rcmatnadf  aa  established  by  the  act  of  fidvanl  IV,  aoi>araB0  fnnn  the 
crovn  In  order  and  geiernment.  but  oniCed  In  point  of  inherleanca.  fg}  4 

(80)  There  is  an  Important  dlfiTerenoe  between  tiie  dvil  divisioiu  of  Great  Britain  and  Qiom 
of  Qie  United  fitatsB,  in  that,  in  the  latter  county,  there  is  no  oaa  aathoritr  poeseHing  Buoh 
aniverutl  powers  m  are  poBSaBsed  by  the  narlisment  of  the  former.  B;  the  cooKtituUon.  of  the 
United  States,  whioh  defines  the  powars  of  the  national  goremment,  tiiM  eovemment  posBeaeBR 
In  respect  to  ^  die  etatea  eiolnnve  control  over  alt  fliose  conceroa  vhich  would  oatunllj 
form  the  mUaot  of  relationa  with  other  glovenunenta,  and  also  over  some  matters  of  intemiJ 
ooDoem  irtiion  it  was  deemed  important  to  confer  npon  the  general  govenunent  with  a  view  to 
the  geuenl  hannouj,  and  in  order  to  "  a  more  perfect  Dnioa."  All  those  powers  not  hy  tha 
ooQBtitation  conferred  npon  the  general  govenuncnt  rem^  with  the  states.  With  the  states 
local  self-government  is  the  mle :  Ibr  convenience  in  administering  it,  the  state  is  divided  into 
eomiUes  ^d  towns,  and  it  also  creates  village,  borongb,  and  city  goTenunentc  1«  meet  Uie  wants 
of  dense  popolatlous.    All  Uie  jwiBdiotions  mfbiior  to  the  state  poaaesa  only  such  powers  as  the 
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Mate  omftn  upon  them  bj  the  l^fslatjon  by  irtiioh  they  are  crested.    See  Coolef  Gonet.  Lim. 
00.  2  and  8.    Also,  Milan  <m  If  mudpal  Onrponriions. 
The  oougRM  of  the  United  States  pi -  —    •  ---i-t-.  i.  _.-i-^-—  !_  _.■ 


azeroiaedtiieanthoritjtoori^oateHiVBniiiientl  for  the  tflnitDTieg,  and  lo  modiiy  and  enperriBe 
tbemfinm  time  to  tinje;  but  how  nr  thia  anthiwi^Is  iJ^tM  has  be«t  of  late  the  aabjsct  of 
diqinte  between  politioal  parties,  and  also  by  the  HonnonantluaitHe  exercising  ftmctjona  of  goT- 
emment  'wtUicrat  ooogressioaal  permission  in  Utah.  The  aabjeot  is  treated  an  legal  gronnds  bf 
Judge  Jameson  in  his  woA  on  the  Constitntional  CcmvautkHi. 
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GOMUENTABIES 


THE  LAWS  OF  ENGLAND. 


BOOK  THE  FIRST. 
OF  THE  RIGHTS  OF  PERSONS. 


CHAPTBB  L 
OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALa 

The  oli^ecte  of  tiie  Iftws  of  England  are  go  very  nnmerons  and  ext^nsire,  that, 
in  order  to  consider  them  vith  any  tolerable  ease  and  perspicuity,  it  irill  be 
neceseary  to  dislribnt^  them  methodically,  ander  proper  ana  distiDOt  heads; 
avoiding  aa  much  as  possible  divisions  toio  large  ana  comprehensive  on  the  one 
hand,  and  too  trifling  and  minute  on  the  other;  both  of  which  are  equally  pro- 
ductive of  oonfasion. 

*Nov,  as  monicipai  law  is  a  rule  of  civil  condnct,  commanding  what  r  ^laa  -i 
IB  ri^t,  and  prohibiting  what  is  wrong ;  or  as  Cicero,  (a)  and  after  him  ^  -I 
onr  Braoton,  ($)  have  expressed  it,  aanctiojusta,JtibeMhon«ataetprohiAetucon- 
traria,  it  follows  that  the  primary  and  pnncipal  objects  of  the  law  are  biohis 
and  WBOKQS.  In  the  prosecution,  therefore,  of  these  commentaries,  I  shall  fol- 
low  this  very  simple  and  obvioas  division ;  and  shall,  in  the  first  place,  consider 
the  rights  that  are  commanded,  and  secondly  the  wrongg  that  are  forbidden,  by 
the  laws  of  England. 

Eights  are,  however,  liable  to  another  subdivision;  being  either,  first,  those 
which  concern  and  are  annexed  to  the  persons  of  men,  and  are  then  called  yura 
porumarum,  or  the  rights  of  psrsoiu  ;  or  they  are,  aeoondly,  snob  as  a  man  may 
acquire  over  external  objecu,  or  things  unconnected  with  his  person ;  which  are 
styled  jura  rerwn,  or  the  rights  of  things.  Wrongs  ^ao  aie  divisible  into,  first, 
private  wongs,  which,  being  an  infringement  merely  of  particular  rights,  con- 
oem  individuals  only,  and  are  called  oivil  injuries ;  and  secondly,  publK  wrongs, 
which,  being  a  breach  of  general  and  public  rigbt^  affect  the  whole  oommunity, 
and  are  called  crimes  and  miBdemeanor&  (1) 

<1)  [This  olMBifioation  me  adopted  t^  Ixnd  Cb.  J.  Hale  <««•  Hale's  Aadr*'*  °f  t^e  I^w), 
who  tubodnoed  it  fado  otu  ^rtem  frrai  the  laititiiteB.  It  hai  alao  been  admitad  In  Oie  Code 
(Svllof  FraiuM.] 
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The  objects  of  the  lavs  of  Engliuid  iaUing  into  this  fourfold  diTision,  the 
present  commentariea  will  therefore  consist  of  the  fonr  following  parts.  1.  The 
rights  of  persOTW,  with  the  means  whereby  such  rights  may  be  either  acquired 
or  lost  8.  The  rights  of  things,  with  the  means  also  of  acquiring  and  losing 
them.  3.  Private  wrong*,  or  oiTil  injuries;  with  the  means  of  re^^ssing  them 
by  law.  4.  Public  wrongs,  or  crimes  and  misdemeanore;  with  the  meanB  of  pre- 
vention and  punishment  (2) 

We  are  now  first  to  consider  the  rights  of  persons,  with  the  means  of  acquir- 
ing and  loBing  them. 

f  '123 1  *^9W  the  rights  of  persons  that  are  commanded  to  be  obserred  by  the 
I-  J   municipal  laws  areof  two  sorts:  flrBtjSnchasaredne/romeveTycitizen, 

which  are  usually  caUed  civil  duties  ;  and,  secondly,  such  as  belong  to  him,  which 
is  the  more  popular  acceptation  of  rights  or  jura.  Both  may  indeed  be  com- 
prised in  this  latter  division ;  for,  ae  ul  social  duties  are  of  a  relative  nature^  at 
the  same  time  that  they  are  due  from  one  man,  or  set  of  meU)  thoy  mast  also 
be  due  to  another.  But  I  f^prehend  it  will  be  more  clear  and  easy  to  consider 
many  of  them  as  duties  required  from,  rather  than  as  rights  belonging  to,  par- 
ticular persons.  Thus,  for  instance,  ^leeiance  is  usual^,  and  therefore  most 
easily,  considered  ae  the  dut^  of  the  people,  and  protection  as  the  duty  of  the 
magistrate ;  and  yet  they  are  reciprocally  the  rights  as  well  as  duties  of  each  other. 
Allegiance  is  the  right  of  the  magistrate,  and  protection  the  right  of  the  people. 

Persona  also  are  divided  by  the  law  into  either  natural  persons,  or  artificiaL 
Natural  persons  are  such  as  the  Ood  of  nature  formed  us;  artificial  are  such  aa 
are  created  and  devised  by  human  laws  for  the  purposes  of  society  and  govern- 
ment^ which  are  called  corporations  or  bodies  politic 

The  rights  of  persons  considered  in  iiieir  natural  capacities  are  also  of  two 
sorts,  absolute  ana  relative.  Absolute,  which  are  such  as  appertain  and  belong 
to  particular  men,  merely  as  individuals  or  single  persons:  relative,  which  are 
incident  to  them  as  members  of  society,  and  standing  in  various  relations  to 
each  other.  The  first,  that  is,  absolute  rights,  will  be  tke  anhject  of  the  present 
chspter. 

By  the  absolute  rights  of  individuals,  we  meui  those  which  are  so  in  their 
primarv  and  strictest  sense;  such  as  would  belong  to  their  persons  merely  in  a 
state  of  nature,  and  which  every  man  ia  entitled  to  enjoy,  whether  out  of  society 
r  *134 1  ^^  ^°  ^^  ^°^  ^^^  regard  to  the  absolute  duties,  which  man  is  bound  *to 
I-  '   perform  considered  as  a  mere  individual,  it  is  not  to  be  eipected  that  any 

human  municipal  law  should  at  all  explain  or  enforce  them.  For  the  end  and 
intent  of  such  laws  being  only  to  regulate  the  behaviour  of  mankind,  as  th^  are 
members  of  society,  and  stand  in  various  relations  to  each  other,  they  have  con- 
sequently  no  concern  with  any  other  but  social  or  relative  dudes.  Let  a  man 
therefore  be  ever  so  abandoned  in  his  prinoiplos,  or  vicious  in  his  practice,  pro- 

(3)  [The  diatinctioii  between  private  torongt  and  mbUe  wronga  1b  mote  intelligible,  and  more 
Moncstelf  limited  by  the  nature  of  the  en'^jeott,  than  the  distinction  betwoen  Ote  rigklt  of 
things,  and  tht  Tighl&  of  pvrvotu ;  for  nil  rightB  whatevBr  must  be  tlio  rigbta  of  crataiu  penoiu 
to  certain  thlngB.     Bvei7  rigbC  is  aaneieir  to  s  ocolain  ohareoter  or  relation,  wUdi  eodi  iacH- 


Tidoal  bean  in  sooiaty.  Tbe  rights  of  kings,  lords,  judges,  btubauda,  fathen.  heini,  pnroh^ 
vn,  and  ^ocnpants,  are  all  depemleDt  upon  tbe  respective  cbaractere  of  tbe  olalmaiilB.  Them 
rigttti  niiigt  again  be  divided  Into  righta  I«  poesess  oertain  tbin^,  and  tbe  riebts  to  do  oert^ 
actlanB.  'llus  latter  olasa  of  rights  oonstitnte  powers  and  anthoiltT.  Bnt  m  diatinatJon  of 
HpAS  itfpertotu  and  rights  of  Ikinffa,  in  tbe  firM  two  books  of  tbe  Couunentariaa,  seems  to 
bave  no  other  differenoe  than  Ibe  autitbasiB  of  the  expreasion,  and  that,  too,  reatiiiB  opiMi  a 
solecism ;  for  the  eipreaeiuQ,  rigbCH  uf  tbingH,  or  a  right  of  a  horae,  is  contrary  h>  the  idiom  of 
the  English  laiu^u e ;  we  saj,  invariably,  a  right  lo  a  thing.  The  distinction  intended  by  tlie 
learned  jndge,  in  the  first  two  bonks,  appMrs,  in  a  great  degree,  to  be  that  of  the  lighla  of 
panons  in  public  etatioox.  and  the  rights  of  persons  in  privat«  relations.  Bnt,  aa  the  order  of 
legal  snbjects  is,  la  a  great  meaanie,  arbitrary,  and  does  not  admit  of  that  mathematioal  airaoge- 
ment  where  one  prupudtion  generates  another,  it  perhaps  would  be  difficnlt  to  discover  any 
method  more  Bntisfactunr  then  that  which  tbe  learned  Jnage  has  pursued,  and  which  was  firat 
tsoggeeted  by  Lord  Ch.  J.  Hale.    See  HaWs  Analysis  of  the  Law.] 

AnatiniKi  the  Frovinoe  of  Jndspradcnce  oonsidaraat  some  length  and  oritialMB  thedasdficatkm 
of  tbe  text. 
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vided  be  keeps  hiB  wickeduesa  to  himself,  and  does  not  offend  a^inst  the  rales 
of  pablic  deoency,  he  is  out  of  the  reach  of  human  lava.  But  if  he  makes  his 
rices  public,  though  they  be  such  as  seem  principally  to  affect  himself,  (as  dmnk' 
ennesB,  or  the  like,)  they  then  become,  by  the  bad  extunple  they  set,  of  pernioioos 
effects  to  aociety;  and  therefore  it  is  thon  the  bnainess  of  hnman  laws  to  correct 
them.  Here  the  circnmstauoe  of  publication  is  what  alters  the  nature  of  the 
case.  PttbKc  sobriety  is  a  relative  dnty,  and  therefore  enjoined  by  onr  lavs; 
privaia  sobriety  is  an  absolute  duty,  which,  whether  it  be  performed  or  not, 
human  tribunals  can  never  know;  and  therefore  they  can  never  enforce  it  by 
any  civil  sanctiou'  But,  with  respect  to  rights,  the  case  is  different  Haman 
laW8  define  and  enforce  as  well  those  rights  which  belong  to  a  man  oonsidered 
as  an  individual,  as  those  which  belong  to  him  considered  as  related  to  otberg. 

For  the  principal  aim  of  society  is  t^  protect  individuals  in  the  enjoyment 
of  those  absolute  rights,  which  were  vested  in  i^em  by  the  immutable  laws  of 
nature;  but  which  could  not  be  preserved  in  ^eace  without  that  mutual  assists 
anoe  and  intercourse,  which  is  gained  by  the  uatitution  of  £riendly  and  social 
commanities.  Hence  it  follows,  that  the  first  and  primary  end  of  hnmui  laws 
is  to  uuuntain  and  regulate  these  abaoltUe  rights  of  individuals.  Such  rights  as 
are  social  and  relative  result  from,  and  are  posterior  to,  the  formation  of  states 
and  societies :  so  that  to  maintain  and  regulate  these,  is  clearly  a  subsequent 
consideration.  And  therefore  the  princip«l  view  of  human  law  is,  or  ought 
atwaye  to  be,  to  explain,  protect,  and  enforce  Buch  rights  as  are  absolute,  which 
in  *themeelves  are  few  and  simple:  and  ^hen  such  rightBa8arerelatiTe,i-«|2'ii 
which,  arising  traia  a  variety  of  connexions,  will  be  f^  more  numerous  ^  ^ 
and  more  complicated.  (3)  These  will  take  up  a  greater  space  in  any  oode  of 
laws,  and  hence  may  appear  to  be  more  attended  to,  thoi^h  in  reality  they  are 
not,  than  the  rights  of  the  former  kind.  Let  us  therefore  proceed  to  examine 
bow  tax  all  laws  ought,  and  how  far  the  laws  of  England  actually  do,  take  notice 
of  these  absolute  rights,  and  provide  for  their  lasting  eecority. 

The  absolute  rights  of  man,  considered  aa  a  &ee  agent,  endowed  with  discern- 
ment to  know  good  &om  evil,  and  with  power  of  choosing  those  measures  which 


the  makiDg  of  tbe  laws ;  \mx,  wiUi  what  appMnd  to  manj  at  fint  an  aioees  of  ivndenoe,  they 
have  hedged  about  these  rights  wiUi  ooiutjtittioiial  aeaiiritieB  in  a  maimer  which  reaaonablj 
protacta  l£em  from  invadon.  Id  the  severa]  state  coDstJtutious  there  U  incorporated  a  "  bill  of 
ri^ta"  declaratory  of  the  rights  of  tndiridaats,  bo  framed  as  to  limit  the  power  of  the  legis- 
lative department  m  the  dirooDons  wlueh  might  lead  to  their  abridgment.  Thus,  biUs  of  attainder 
and  tx  post  facto  laws  are  prohibited;  the  n^t  to  freedom  of  speech,  freedom  of  the  press,  and 
&eedom  of  religjoun  wonship  are  declaim,  and  the  legJHlatore  prubibit«d  from  abridging  them ; 
private  property  is  declared  to  be  inviolabtc,  except  when  required  for  pnblio  use,  and  then  it  oau 
onlv  be  taken  on  compensation  being  made ;  nnreasonable  searches  and  iieiinres  ace  forbidden, 
■ud  the  sathoritles  are  preoladed  &am  qnarUring  soldiers  upon  ottiieiu  in  time  of  peace.  Thraa 
rigbb  and  immunitiaD  being  thus  declared,  it  heoomes  tiie  dutj  of  the  oonrts  to  enforce  them 
against  the  action  of  tbe  other  departments  of  the  government ;  and  for  the  more  complete 

C taction  of  the  citlien,  a  right  of  trial  b;  jnry  is  preserved,  that  he  ma;  have  the  judgment  of 
peeiBUpvn  his  oontnivenues,  anda^nanfaoooaation  that  may  be  preferred  ag^nst  him.  The 
oomititiition  of  the  United  States  origmally  contained  bat  few  provisions  in  the  nature  of  a  bill 
of  rights,  but  snch  was  the  popntar  jealousy  of  undefined  power  over  their  peraoos  and  property, 
that  it  was  fbnnd  impmotjcable  to  secure  Uie  adoption  of  that  iastntment  except  in  coimectiDn 
with  Qie  lecoDimeodation  of  amendments  which  sbonld  sop^y  the  defloienoy.  Those  amend- 
ments were  soon  added.  It  is  a  settled  mis  of  oonstniotMHi  ol  ttie  national  ocmstitabon  that  the 
Hmltations  it  imposeinpon  the  powers  of  government  are  in  all  cases  to  be  understood  as  limitatioiia. 
upon  the  lEovenunent  of  the  Union  only,  except  where  the  states  are  expressly  mentioned: 

^. ,  Baltimore,  7  Pet.  243 ;  Livingston's  Lessee  «,  Moore,  ib.  551  i  Fom.  Ohio,  6  How.  432; 

Maryland,  18  How.  471 ;  Purvear  v.  Commonwealth,  5  Wal.  475 ;  Twitoheil  e.  Oommon- 


wealth,  tUti.'Sil.    Bills  of  attainder,  ei;  post /octo  laws,  andlawsimpairing  theobligaliaD  of  0( 
tracts,  and  laws  discriminatbg  between  dtisens  on  acooont  of  raoe,  color  or  previous  oonditii,» 
of  servitnde,  the  states  are  forbidden  to  pass ;  bnt  for  ttie  most  part  tbe  protection  of  individual 


lights,  as  against  the  action  of  the  state  aathoritjes,  is  not  provided  for  by  the  onmstitntaon  of 
Uu  Union,  DQt  is  left  to  the  people  of  the  states  tbemselves,  who  will  insert  sooh  prohibitions 
d  gaaranties  as  they  deem  important  when  ftsmlng  thdr  fundamental  law. 
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ftppetir  to  bim  to  be  most  dasirable,  are  mtiftUy  summed  up  in  one  general  aopel- 
lation,  and  denominated  the  natural  liberty  of  mankind.  This  natural  liberty 
oonsiata  properly  in  a  power  of  acting  aa  one  thinke  fit,  without  aay  restraint  or 
control,  unleaa  oj  the  law  of  nature ;  being  a  right  ii^erent  in  na  oy  birth,  and 
one  of  the  gifte  of  G^od  to  man  at  his  creation,  when  he  endued  him  with  the 
&culty  of  tree  will.  But  every  man,  when  he  enters  into  society,  gives  upap«rt 
of  his  natural  liberty,  as  the  pnoe  of  so  valuable  a  purchaae ;  and,  in  conaiaeratioii 
of  receiving  the  advantages  of  mutual  commerce,  obliges  himself  to  conform  to 
those  laws,  which  the  community  has  thought  proper  to  eatabUsh.  And  this  spe- 
cies of  legal  obedience  &ad  conformity  ig  infinitely  more  desirable  than  that  wild 
and  savage  Uberty  which  is  sacrificed  to  obtain  it  For  no  man,  that  considers  a 
moment,  would  wish  to  retain  the  absolute  and  uncontrolled  power  of  doing 
whatever  he  pleases:  the  consequence  of  which  is,  that  every  other  man  would 
also  have  the  same  power ;  and  then  there  wonld  be  no  security  to  individuals 
in  any  of  the  eojoymente  of  life.  Political,  therefore,  or  civil  uberty,  which  is 
that  of  a  member  of  sooietv,  is  no  otiier  than  natural  liberty  so  far  restmined  bv 
human  laws  (and  no  fitrOier)  as  is  neoeasary  and  expedient  for  the  general 
advantage  of  the  public,  (c)  Henoe  we  may  collect  that  the  law,  which  restrains 
r*l261  ^  '"^^  from  doing  *mischief  to  his  fellow-citizens,  though  it  diminishes 
'-  -I  the  natural,  increases  the  civil  libertv  of  muikind ;  but  that  every  wan- 
ton and  causeless  restraint  of  the  will  of  tne  snbieot,  whether  practised  bv  a 
monarch,  a  nobility,  or  a  popular  assembly,  is  a  decree  of  tyranny :  nay,  tnat 
even  laws  themselves,  whether  made  with  or  without  our  consent,  if  they  r^u- 
late  and  oonstrain  our  conduct  in  matters  of  mere  indifference,  withoat  any  good 
end  in  view,  are  regulations  destmctive  of  liberty ;  whereas,  if  any  pnblio 
advantage  can  arise  ttom  observing  such  preoepts,  we  control  of  our  private 
iaclinations,  in  one  or  two  particnlju:  points,  will  conduce  to  preserve  our  general 
f^«edom  in  others  of  more  importance ;  by  sunporting  that  state  of  societv,  which 
alone  can  secure  our  independence.  Thus  tne  statute  of  King  Edward  IV,  (d) 
which  forbade  the  fine  gentlemen  of  those  times  (under  the  degree  of  a  lord)  to 
wear  pikes  on  their  shoes  or  boote  of  more  than  two  inches  in  length,  was  law 
that  savoured  of  oppression ;  because,  however  ridiculous  the  fashion  then  in  use 
might  appear,  the  restraining  it  by  pecuniary  penalties  could  serve  no  purpose 
of  oommon  utility.  But  the  statute  of  King  Charles  II,  (e)  (4)  which  prescnbefl 
a  thing  seemingly  indifferent,  (a  dress  for  the  dead,  who  are  all  ordered  to  be 
buried  in  woollen)  is  a  law  consistent  with  public  liberty :  for  it  encourages  the 
Btaple  trade,  on  which  in  great  measure  depends  the  univenal  good  of  the  nation. 
So  that  laws,  when  prudently  framed,  are  by  no  meana  subversive,  but  rather 
introductive  of  libCTty;  for,  as  Mr.  Locke  has  well  observed,  (/)  where  there  ia 
no  law  there  is  no  freedom.  But  then,  on  the  other  hand,  that  constitution  or 
frame  of  government,  that  system  of  laws,  is  alone  calculated  to  maintain  civil 
liber^,  which  leaves  the  subject  entire  master  of  his  own  conduct,  except  in 
those  points  wherein  the  pubhc  good  requires  some  direction  or  restraint.  (5) 

fel  fliMHiii^M. ouod nOt^Jhart WW. wM fiOd vt a»l JunprnXMiw.    Au<.LB.L 
(4jlSAw-n7n.i.  r.JMC«.aSt.l.  e.».  (WOnGoT.11.1.  tn. 

(4)  rSepMled  b7  Stet  54  0«a.  UI,  c.  106.1 

(0)  [Th&  seotkmjs  one  of  the  VB17  few  intolU^bledeMripUtms  of  liberty,  wU(Jiliav«  have  Uth 
arto  bwn  aommanjcated  to  tbe  vorid.  7boi^  dwdsiiuttian  and  eloquent  in  all  ages  havB 
«zhMist«d  thair  ttotw  npon  this  bvoiiw  tlieme,  yet  roMon  baa  made  80  little  progreu  in 
asoertajnliix  the  natoie  and  boondadet  of  libaiw,  that  there  ore  rety  taw  aatliore  indeed, 
eltfaeruflSi  or  ot  any  other  ooaatrj,  which  can  nunigh  the  studloDB  and  aenoiu  icaderwith 
a  clear  and  conmilent  aoconnt  of  tbi*  idol  of  mankind.  I  Bhall  here  briefly  subjoin  the  differ- 
ent  notionB  oonveved  by  the  word  UAorty,  whioh  even  by  the  moat  emlnHit  writers  and  oratwa 
ate  geneTslly  oonnnnded  toj^ether. 

Tfie  libertat  quidlibel  faeiendi,  or  the  Uberty  of  doin^  every  thing  whioh  a  man's  passions  mm 
him  to  attempt,  or  his  strength  enables  him  to  effect,  is  savage  ferocity;  it  is  the  liber^  ofa 
tieer,  and  not  Uie  liberty  of  a  man. 

"Horal  or  natoTal  llber^  (In  the  w<xds  of  Bnilamaqnl,  o-  3,  t  15,)  is  the  right  which 
nature  gives  to  all  m^wHnJ  of  diRposing  of  th^  peraoiu  and  prcrper^  aftet  tlw  manner  they 
80 
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The  idea  md  piaotice  of  tliia  political  or  ciril  liberty  flonrifih  in  their  highest 
vigor  in  these  kingdoms,  where  it  Mis  *littie  abort  of  perfection,  and  r  *iniv  i 
can  onlv  be  lost  or  destroyed  by  the  folly  or  demerits  of  its  owner :   '■  ' 

th»  legislatnre,  and  of  course  the  laws  of  England,  being  pecnliarly  adapted  to 
the  preaerration  of  this  inestimable  blessing  even  in  the  meanest  subject  Very 
different  from  the  modem  conatitutionB  of  other  states,  on  the  continent  of 
Europe,  and  &om  the  genius  of  the  imperial  law ;  whioh  in  general  are  caloula- 


jodge  mMt  (wuaonaiit  to  thfldr  hoppmaBB,  on  oondiUon  of  their  aotiDS  within  the  limits  of  the  law 
of  natDlB,  and  Qiftt  the7  do  not  aaj  why  abnM  it  to  the  prejudice  of  toy  other  men." 
Thii  it  freqnentlf  ooofoniLded,  and  even  bj  the  leaned  Judge  in  this  reiy  eeotlou,  with  aavage 

Gyd  Ub«i^  is  well  defined  bj  oat  uUtor  to  be  "that  of  a  membei'  of  aotatty,  and  i*  no  other 
thtu  ■ahiral  iih«r(j  bo  fhr  lettralned  by  honuBi  laws  (and  no  farttier)  aa  ia  neooiMaiy  and  expadlr 
ant  tor  the  genwal  advaataoe  of  the  pnblio." 

Mr.  Palej  begine  his  exceUent  ohaptei  upon  oiTil  liberty  with  the  fbUowins  defioition :  "  Civil 
libnty  ia  not  bilng  restruned  hy  aaj  law,  but  what  oondnoee  in  &  greater  aegrae  to  Uie  pnblio 
welbro."    B.  TJ,  o.  5. 

The  Andiibiabop  of  York  haa  defined  "dvilorlemllibertr  to  be  that  whioh  oonnsta  in  a  free- 
dom from  all  tvatninta  except  anch  aa  established  Lnr  Imposes  for  the  good  of  the  commonitT, 
to  wtaiob  the  partial  good  of  each  indivldoal  ia  obliged  to  give  place." — A.  seimon  preaohed  Feo. 
SI,  1777,  p.  19. 

AR  thaee  Hum  definitionB  of  civil  libeitf  an  clear,  distinct,  and  ntionaJ,  and  it  ia  probaU* 
they  were  intruded  to  convey  exactly  the  eame  ideas;  bat  I  am  inclined  to  think  that  tlis  defini- 


on  Dven  by  the  leained  jndge  is  the  moat  perfect,  aa  there  are  many  restraiuts  by  natural  law, 
■hi<^thou(' * .......... 


'wlii<£,  thouni  the  eatabliahed  law  does  not  enforce,  yet  it  does  ni 

Id  the  definition  of  oirU  liberty  it  ought  to  be  understood,  or  rather  eipresaed,  that  the 
lestrainta  inbodnoed  by  the  law  uionld  be  equal  to  all,  or  as  much  so  aa  the  nature  of  thhiga 
will  admit. 

Political  liberty  may  be  defined  to  be  the  security  with  which,  from  the  oonstJtnCion,  fbim, 
and  natnre  of  the  establisbed  government,  the  Bubjeots  enjoy  civil  liberty.  'So  ideaa  or  defini- 
tions MB  more  a -"      '  ^-^ —  -  - ■■ 

oonfonnded ;   and      ....  .       ,  ^ .     . 

ptditioal  and  dvil  liberty  indiaoiimiuateiy ;  but  it  would  perhaps 


I  distinguishable  than  those  of  civil  and  poMoal  liberty ;  yet  they  are  generally 
ind  the  latter  cannot  yet  claim  an  appropriate  name.  The  leomed  Jodge  nses 
dvil  liberty  indiaoiimiuateiy ;  but  it  would  perhaps  be  mHivenient  umfonnljr  to 
lOse  terms  in  the  respective  senseB  here  suggested,  or  to  have  some  fixed  speeifie  denomina- 
tions of  ideaa,  whioh  in  their  nature  are  ao  widely  different  ^nie  last  apeoies  of  liberty  has 
Totibably  more  than  the  rest  engaged  the  attentiou  of  imuiMnil,  and  paztioalaily  of  the  people  of 
Bngland.     Civil  liberty,  which  ia  nothing  more  than  the  impwtial  administration  of  eqnal  and 


•zpedient  laws,  they  have  long  enjoyed  n^rly  to  as  great  an  extent  as  can  be  expected  nnder  any 
hnmaD  ertablishment. 

Bat  some  who  are  lealous  to  peipetuat«  these  inestimable  blesainga  of  civil  liberty,  fancy  tJiat 
onr  pi^nical  libera  may  be  angmented  by  reforma,  or  what  they  deem  impiuTements  in  the  oon- 
Stitntion  of  the  government  Men  trf'  anch  opinions  and  dispositions  there  wlU  be,  and  perha^ 
tt  ia  to  be  wished  that  there  shoold  be,  in  all  times.  Bnt  before  any  seiioos  experiment  w 
made,  we  on^t  to  be  convinced,  by  little  leas  than  mathematical  demonstration,  tiiat  ve  shall 
not  taor^ce  Rnbstaooe  to  form,  Oie  end  to  the  meaiis,  or  exchange  preeent  possession  for  fdtoia 
jBMpecta.  It  ia  true  that  aini  liberty  m^  exlBt  in  perfection  under  an  abaolnte  mononh, 
aoocnding  to  the  well-knonm  verse : 

FaUtuT  egregio  (piaquia  a»b  princim  credit 
Serttliwn.  STitnqMm  UiMrUu  grathr  exlat 
Qfom  Mib  regt  pio.  CLi.in>. 

Bnt  what  securi^  can  the  sabjeota  have  for  the  virtues  of  hia  saooessor  t  Olvfl  liber^  can 
only  be  seoore  where  the  king  has  no  power  to  do  wrong,  yet  all  the  preronttves  to  do  good. 
Undcc  snob  a  king,  with  two  houses  of  parliament,  the  people  of  England  have  a  firm  rell- 
aaoe  thac  th^y  will  retain  Hid  bnnsmit  the  bleaaings  of  <nvil  and  pollUoal  liberty  to  the  lateat 


There  is  another  oommim  notion  of  liberty,  whioh  is  nothing  n  

finement    This  is  a  part  of  dvil  liberty,  bnt  it  being  the  moat  important  part,  as  a  man  in  a  gi 
oon  have  the  exendM  and  ei^oyment  m  few  limits,  it  is  ■ar'  ti(^cv  called  liberty. 

But,  where  imprisonment  is  necessarv  tea  the  ends  of  pnblio  jnstioe,  or  the  safetr  of  the  oom- 
luniiity,  it  ia  pcofbotly  consistent  with  elvil  liberty.  For  Xr.  Palev  has  wall  observed  that, 
....  .,_  _...  .^_ ._- >._.  '^'-giiigxpedienoy  of  lam  and  acta  of  antnority,  which  makes  them 


"  It  is  not  the  rigour,  but  the  inexpedienoy  of  lam  and  acta  of  anthority,  i 
tyranniDaL''    B.  vi,  c  5. 

This  is  agreeable  to  that  notion  of  ofvil  liberty  entertained  t^  Tadtos,  one  who  was  well 
•oqnaint«d  with  the  principles  of  hnman  natni«  and  hnman  govenunenta,  when  he   says. 


ogle 
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ted  to  Test  am  arbitrary  and  den>otic  power,  of  cwntroUing  the  actions  of  the 
subject,  in  the  prince,  or  in  a  few  grandeee.  And  this  spirit  of  liberty  is  so 
deeply  implaated  in  onr  coDstitation,  and  rooted  even  in  our  very  soil,  that  a 
Blare  or  negro,  the  moment  he  lands  in  England,  &lls  onder  the  protection  of 
the  laws,  and  so  far  becomes  a  freeman ;  (g)  thongh  the  master's  right  to  his 
serrica  may  po»sibly  still  continne.  (6^ 

The  absolute  rights  of  every  Englishman,  which,  (taken  in  a  political  and 
extensive  sense,  are  usually  called  their  liberties,)  as  they  are  founded  on  nature 
and  reason,  ao  they  are  coeval  with  our  fuim  of  government;  though  subject  at 
times  to  fluctuate  and  change;  their  establishment  (eicellent  as  it  is)  being 
still  human.  At  some  times  we  have  seen  them  depressed  by  overbearing  and 
tyrannical  princes ;  at  others  so  luxuriant  as  even  to  tend  to  anarchy,  a  worse 
state  than  tyranny  itself,  as  any  government  is  better  than  none  at  alL  (7)  But 
the  vigour  of  our  free  constitution  has  always  delivered  the  nation  from  these 
embairassments :  and,  as  soon  as  the  convulsions  consequent  on  the  struggle 
have  been  over,  the  balance  of  our  rights  and  liberties  has  settled  to  its  proper 
level ;  and  their  fundamental  articles  have  been  from  time  to  time  asserted  in 
parliament,  as  often  as  they  were  thought  to  be  in  danger. 

First,  by  the  great  charter  of  libert^ies,  which  was  obtained,  sword  in  hand, 
firom  King  John,  and  afterwards,  with  some  alterations,  confirmed  in  parlia- 
ment by  Sing  Henry  the  Third,  his  son.  Which  charter  contained  very  few 
new  grants;  out,  as  Sir  Edward  Coke  (A)  observes,  was  for  the  most  part 
r  *12S  1  <^^'^™^'7  ^^  ^^  principal  grounds  of  the  fundamental  *laws  of  Eng- 
l-  J  land.  Afterwards  by  the  statute  called  confirmatio  cartarum,  (t) 
whereby  the  great  charter  is  directed  to  be  allowed  as  the  common  law ;  all 
judgments  contrary  to  it  are  declared  void;  copies  of  it  are  ordered  t^  be  sent 
to  all  cathedral  churches,  and  read  twice  a  year  to  the  people ;  and  sentence  of 
excommunication  is  directed  to  be  as  constantly  denounced  against  all  those  that, 
by  word,  deed,  or  counsel,  act  contrary  thereto,  or  in  any  degree  infringe  it. 
Next,  by  a  mnltitude  of  subsequent  corroborating  statutes  (Sir  Edward  Coke,  I 
think,  reckons  thirty-two,)  (k)  from  the  first  mward  to  Henry  the  Fourth. 
Then,  after  a  long  interval,  cy  the  petition  <if  right ;  which  was  a  parliamen- 
tary decUration  of  the  liberties  of  tte  P^^lcj  assented  to  by  King  Charles  the 
First  in  the  beginning  of  his  reign.  Whioh  was  closely  followod  by  the  still 
more  ample  concessions  made  by  uiat  unhappy  prince  to  his  parliament  before 
thefotal  rupture  between  them;  and  by  the  manr  salutary  laws,  particulnrty 
the  habeas  corpus  act,  passed  under  Charles  the  Second.  To  these  succeeded 
the  bill  of  rights,  or  declaration  delivered  by  the  lords  and  commons  to  the 
prince    and   princess  of  Orange,   13th  of   February,   1688;    and    afterwards 

(«1  SaSt.  OK.    Seeoh.U.  <*|  IIubL  proau.    (DWBdw.l.  W  S  Iiwt.  pnwn. 

It  IB  TfliT  anprisfng  that  the  learned  oonuneutator  Bhoold  dte  with  approbation  (pp.  6  iiid 
125),  and  l£at  Hunte^meQ  ahonld  adopt  (b.  zi,  c.  13),  that  abmrd  deSniUon  of  liber^  eivea  in 
Jnatinian'a  Institntes:  Faadbu  ejua,  qvad  e^ti^ue  faoere  Ubtt,  ttitiqvodfi,  aul  jure  prokibettu: 
The  liberty  here  defined  implies  lliat  every  one  is  permitted  to  do  wbat«veT  is  not  forbidden  bj  an 
erisling  law,  and  porhana  whatever  is  not  forbidden  to  bIL  The  word  vi  seema  t«  refer  to  a 
lestr^uBt  against  law.  In  ev^  cmmUj,  aud  onder  all  ciTDniiislaDoea,  the  aabjaota  poaaeM  Uie 
libertj  deectibed  by  this  defiaitioc. 

When  an  innocent  nepro  if  - -'— ■ 

master,  he  still  retains  this  st .j,  .. ^ ,  „ 

barbanniB  laws  have  not  bereft  him.  But  we  miurt  not  have  lecomae  to  a  systein  of  lawi  is. 
which  it  iBftftindamentalprineiple,2iio<{j>HiMipipIaeM(^  b^  Aoftef  v^orem,  for  oorreet  noUtma 
of  liber^.    CsHisTiiir.  ] 

(6)  [It  iB  not  to  the  soil,  or  to  the  atr  of  Bngland  that  nenoea  are  indebted  for  their  liberty, 
but  to  the  effloaoy  of  the  wilt  of  haieo*  oorpua.']  Bee  Forbes  *.  Cochrane,  3  B.  and  C.  448 ;  4 
D.  and  B.  SIS.  S.  0.    See  dso,  not«  t«  Sommerset'B  Case,  Broom's  Const  Law.  65,  105,  et  xeq. 

(7)  [Lard  Comdea  oonclnded  liis  judgment  in  the  case  of  general  wairaota  in  the  some  words : 
"  One  word  more  for  ourselves ;  we  are  no  advocates  for  libels ;  all  govenuuenta  most  set  their 
faoes  against  them,  and  whenever  the]*  oome  before  as  and  a  Jnrj,  we  ahall  set  onr  fooes  against 
them ;  and  if  jnrieB  do  not  prevent  tbem,  they  may  prove  fatal  to  liberty,  deatro;  govemmeDt, 
and  intiudDce  anarchy  :bia  tyraoiiy  is  better  than  aoarotiy ,  and  the  worst  govemmeat  betlw 
fhan  none  at  all."    2.  frila.  2te.] 
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enacted  in  j)arli&inent,  when  they  became  king  and  queen:  vhich  declaration 
concludea  in  these  remarkable  words:  "and  they  do  claim,  demand,  and  insigt 
npon,  all  and  singular  the  premisea,  ae  their  undoabt«d  rights  and  liberties." 
And  the  act  of  p^liament  itself  (/)  recognizes  "all  and  singalar  the  rights  and 
liberties  asserted  and  claimed  in  the  said  declaration  to  be  the  tme,  ancient,  and 
indabitablo  rights  of  the  people  of  this  kingdom."  Lastly,  these  liberties  were 
^ain  asserted  at  the  commencement  of  the  present  century,  in  the  act  of  set- 
tlement, (m)  whereby  the  crown  was  limited  to  his  present  majesty's  illustrions 
house :  and  some  new  provialonB  were  added,  at  the  same  fortnnate  era,  for  bet- 
ter securing  our  religion,  laws,  and  liberties ;  which  the  statute  declu^  to  be 
"the  birthright  of  the  people  of  England,"  according  to  the  ancient  doctrine  of 
the  common  law.  (n) 

*ThaB  much  for  the  declaration  of  our  rights  and  liberties.  The  r  ^.^g  i 
rights  themselves,  thna  defined  by  these  several  statutes,  consist  \n&^-  ^ 
number  of  private  immunitiee;  which  will  appear  &om  what  has  been  pre- 
mised, to  be  indeed  no  other,  than  either  that  residfuum  of  natural  liberty, 
which  is  not  required  by  the  laws  of  society  to  be  sacrificed  to  public  conven- 
ience ;  or  else  tnose  civil  privileges,  which  society  hath  engaged  to  provide,  in 
lien  of  the  natural  liberties  so  given  up  by  individuals.  These  therefore  were 
formerly,  either  by  inheritance  or  purchase,  the  rights  of  all  mankind ;  but,  in 
most  other  countries  of  the  world  being  now  more  or  less  debaeed  and  destroyed, 
they  at  present  may  be  said  to  remain,  tn  a  peculiar  and  emphatical  menner,  the 
lights  of  the  people  of  England.  And  these  may  be  reduced  to  three  principal 
or  primal^  articles ;  the  right  of  personal  security,  the  right  of  personal  liberty 
and  the  right  of  private  property :  because,  as  there  is  no  other  linown  method 
of  compulsion  or  of  abridging  man's  natural  free  will,  but  by  an  infringement 
or  diminution  of  one  or  other  of  these  important  rights,  the  preservation  of 
these,  inviolate,  may  jnstiy  be  eaid  to  include  the  preservation  of  oar  civil  immn- 
nities  in  their  largest  and  most  extensive  sense. 

L  The  right  ofperaonal  security  consists  in  a  person's  le^l  and  uninterrupted 
enjoyment  of  his  hfe,  his  limbs,  his  body,  his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in  every 
individual :  and  it  begins  in  contemplation  of  law  as  soon  as  an  infant  is  able 
to  stir  in  the  mother's  womb.  For  if  a  woman  is  quick  with  child,  and  by  a 
potion  or  otherwise,  killeth  it  in  her  womb ;  or  if  any  one  beat  her,  whereby  the 
child  dieth  in  her  body,  and  she  is  delivered  of  a  dead  child ;  this,  though  not 
murder,  (8)  was  by  the  ancient  law  homicide  or  man  slaughter,  (o)  But  the 
modem  law  doth  not  look  *upon  this  offence  in  quite  so  atrocious  a  light  r  *,gQ  -i 
(9)  but  merely  as  a  heinous  misdemeanor,  {p)  l-  ^ 

An  infiuit  %n  ventre  ea  mere,  or  in  the  mother's  womb,  is  supposed  in  law  to  be 
bom  for  many  purposes.  It  is  capable  of  having  a  legacy,  or  a  surrender  of  a 
copyhold  estate,  made  to  it.    It  may  have  a  guardian  assigned  to  it ;  (y)  and  it  is 


•Sn^ 


8,0.3.  (ml  livid  UW.  111,0. 1.  (■)  Plowd 

'oniinaiuntaBHrciilMpft,  M{  tl  wmihuii  iMIrtt,  ht  fiK 


J  -jfU  mniimnm.  men  naimaamir     "— -■ —   '  •-  " 

Cai.ll,e. 


(8)  [The  dlBUnatiini  between  mcrder  and  mnnsUii^teT,  or  felooions  homicide,  in  the  time 
of  BneUm,  wte  in  a  great  degree  nomiiial.  The  pnuithment  of  both  wbb  the  ume,  for  mnr- 
der  H  wdl  H  nupi'liTightjT,  by  the  common  law,  had  the  benefit  of  clergf .    Foet.  303.] 

(9)  [Bat  if  the  cbildbe  born  alive,  end  dfterwaidii  die  in  conaequeace  of  the  poldon  or  beating, 
it  -wm  be  mtuder :  3  Inst  50.  1  P,  Wmti.  245 ;  and  of  oonrse  those  who,  with  a  wioked  intent 
■dmintstered  tlie  potion,  or  advieed  the  woman  to  take  it,  will  be  accaaeoriea  before  the  fact,  and 
Bobject  to  the  game  paniahment  ae  the  pTinoipal.] 

In  the  Qaem  «.  west,  2  C.  and  E.  784,  it  was  held  that  if  a  person,  intending  to  procnre 
abortion,  does  an  aet  wMch  oanRee  a  ohild  la  be  born  bo  mnob  earlier  than  the  uatnial  time,  that 
It  te  bom  in  a  state  mooh  leee  capable  of  living,  and  afterwardB  diee  In  coneei^nenae  of  ite  eipo- 
enre  to  the  ext«nia]  w<nld,  Uie  person  who  by  tW  miacondact  eo  brings  the  ohild  into  the  world, 
and  pnte  it  thereby  in  a  aitaation  In  wMoh  it  cannot  live,  ie  goUty  of  mnidei,  and  the  mere  eiis- 
tenee  of  a  poeaiuiity  tliat  aomeUiiiig  might  have  been  done  to  prevent  the  death,  would  not 
render  it  the  less  moider. 
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enabled  to  have  aa  estate  limited  to  its  use,  and  to  take  afterwards  bv  snch  limi- 
tation, as  if  it  were  then  actnally  bora,  {r)  (10)  And  in  this  point  tne  d¥il  law 
E^rees  with  onra.  (s) 

ft.  A.  man's  limbs  (by  which  for  the  present  we  only  anderst«ad  those  mem- 
bers which  may  be  useful  to  him  in  fight,  and  the  Iobs  of  which  alone  amounts 
to  mayhem  by  the  common  law)  are  also  the  gift  of  the  wise  Creator,  to  enable 
him  to  protect  himself  fkim  external  injuries  in  a  state  of  nature.  To  these  there- 
fore be  nas  a  natural  inherent  right ;  and  they  cannot  be  wantonly  destroyed  or 
disabled  without  a  manifest  breach  of  civil  liberty. 

Both  the  life  and  limba  of  a  man  are  of  snoh  high  value,  in  the  estimation 
of  the  law  of  England,  that  it  pardons  even  homicide  if  committed  se  defend- 
endo,  or  in  order  to  preserve  tnem.  For  whatever  is  done  by  a  man,  to  save 
either  life  or  member,  is  looked  upon  as  done  upon  the  highest  necessity  and 
compulsion.  Therefore,  if  a  man  through  fear  of  death  or  mayhem  is  pre- 
vailed upon  to  execute  a  deed,  or  do  any  other  legal  act :  these,  tbough 
accompanied  with  all  other  the  requisite  solemnities,  may  be  afterwards  avoided, 
if  forced  upon  him  by  a  well-grounded  apprehension  of  losing  his  life,  or  even 
his  limbs,  m  case  of  his  non-compliance.  (0  And  the  same  is  also  a  sofficient 
excuse  for  the  commission  of  many  misdemeanors,  as  will  appear  in  the  fourth 
book.  The  constraint  a  man  is  under  in  these  circmnstancea  is  called  in  law 
r  *131 1  ^'"''^'  f^om  the  Latin  duritiea,  of  which  there  are  two  *sorts :  duress 
■■  -I   of  imprisonment,  where  a  man  actually  loses  his  liberty,  of  which  we 

shall  presently  apeak ;  and  duress  per  minas,  where  the  hardship  is  only  threat- 
ened and  impending,  which  is  that  we  are  now  discoursing  of.  Duress  per 
minas  is  either  for  tear  of  loss  of  life,  or  else  for  fear  of  mayhem,  or  loss  of 
limb.  And  this  fear  must  be  upon  sufficient  reason ;  "  turn,"  as  Bracton  expresses 
it,  "suspicw  cujuslibet  vani  et  meticulosi  homtnis,  sed  tcUia  quipossit  cadere  in 
virum  constantem  ;  talis  enini  debet  esse  mstus,  qui  in  se  eontineat  vita  perieu- 
lum,  aut  corporis  cmdatum."  fw)  A  fear  of  battery,  or  being  beaten,  though 
never  so  well  grounded,  is  no  duress ;  neither  is  the  fear  of  having  one's  house 
burned,  or  one's  goods  taken  away  and  destroyed;  (11)  because  in  these  cases, 

(r)  Stat.  10  »nil  11  W.  ID.  c.  16. 
(1)  Qui  (n  HJarn  taut,  iniiirt  ei 


(10)  [Breiv  ledtiniate  infant  in  nentre  de  ta  mere  is  oonmdared  m  bom  for  all  benefidal  pur- 
poses. Co.  Litt  36 ;  I  P.  Wms.  329.  Thoa  if  tandi  be  deviled  to  B.  far  life,  remainder  Ui  inch 
ohild  or  cbildren  aa  shall  be  living  at  the  tame  of  hi«  deceaae,  a  poBthamoiis  ohild  will  take  equally 
with  those  who  were  born  before  B's  death.  Doe  e.  CUA,  2  Han.  Bid.  399.  But  the  preanmp- 
tive  heir  may  enter  and  receive  the  profits  to  his  own  use,  till  the  birth  of  (Le  child  who  takes 
land  bj  descent    3  Wila.  536. 

Such  infant,  Ac.,  may  bave  a  diatribative  share  of  intestate  proDertj  even  with  the  half-blood : 
ITea.ei;  it  is  capable  of  Uldngadeviseofland;  2Atk.ll7;  1 1'reem.  S44, 393 ;  ittBke8,mider 
a  marriage  settlement,  a  proviaion  made  for  ohitdren  living  at  Uie  death  of  the  t^tlier.  I  YetL  85. 
And  it  Laa  latAlj-  been  decided,  that  marriage  and  the  birth  of  a  poathomoos  ohild,  amonnt  to  a 
revocatioo  oT  a  will  eieontad  prevlona  to  the  msiriage.  5  T.  E,  49.  So  in  eieontorj  deviaes  it  ii 
aonaidered  as  a  life  in  being.    7  T.  R.  100.] 

See  also  Sted&at  v.  Nicfaol,  3  Johns.  Cu.  18  ;  Swift  «.  Dnffleld,  &  S.  and  S.  38 ;  Hall  v.  Hu- 
oook,  1&  Piok.  255 :  Harper  e.  Archer,  4  Smedes  and  M.  99 ;  Trower  e.  Bntta,  1  Sim.  and  Stn. 
181. 

(11)  An  arrest  mar  bo  duress  where  it  ia  made  for  an  milawfiil  jnirpose,  even  thonsh  mider 
lawful  process.  Richardson  e.  Duncan,  3  N.  H.  508 ;  Severance  t.  Kimball,  8  N.  H.  386 ;  Piaher 
D.  Shattuck,  17  Pick.  252 ;  Oabom  v.  Robbina,  36  ff.  T.  365.  Bo  maj  be,  it  is  said,  the  fear  of  an 
nnJawful  imprisonment.  Whitefield  v.  Longfellow,  13  Ue.  146.  Bat  not  the  threat  of  lawful 
imprisonment.  Aleiauder  e.  Pierce,  10  S.  H.  i9T ;  Eddy  *.  Herrin,  17  Me.  338.  See  Jones  ». 
Itoccrii,  36  Ga.  157.  And  although  it  ia  held  that  dnrees  of  goods  will  not  avoid  a  contract : 
Atleo  r.  Backbone,  3  M.  and  W.  G12  ;  Gtjnn  v.  Thomas,  11  Eich.  878 ;  Skeate  v.  Beole,  1 1  A. 
and  E.  963 ;  Bingham  n.  Seaaions,  6  Smedes  and  M.  13 ;  yet  money  paid  t«  obtain  their  releaae  is 
regarded  sa  paid  under  couipnlsion,  and  may  lie  recovered  back.  Oates  e.  Hndaun,  6  Uicb.  346 ; 
Chase  r.  Dwmal,  7  Greenl.  134.  And  in  t^  oonntry  a  dispositjon  has  been  manifested  to  hold 
that  durese  of  goods  mav  be  auffioient  to  avoid  one's  contract,  whete  he  baa  no  other  apeedy 
meana  than  the  giving  or  the  contract  for  Dbtalniag  poseeasion  of  them.  Smnitaa  t.  Jennings, 
1  Bay,  470;  Collins  v.  Westboiy,  2  B^,  211 ;  Foshay  v.  Ttirpmm,  6  Sill  158. 
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Cbftp.  1.]  On  Civil  Death.  131 

Bhodld  the  threat  be  performed,  a  man  may  have  satisfactioii  by  recoveriDg  eqaiTa- 
lent  damaces :  ^te)  bnt  no  enitable  atonement  can  be  made  for  the  lose  of  Ufe  or 
limb.  And  the  indulgence  shewn  to  a  man  under  this,  the  principal,  sort  of  dnrese, 
the  fear  of  losing  his  life  or  limbs,  agrees  also  with  that  maxim  of  the  oiril  law ; 
ignogcUuT  ei  ^ui  langvinem  mum  qualiter,  gualiter  redemplum  voluit.  (x) 

The  law  not  only  regards  life  and  member,  and  protects  every  man  in  the 
enjoyment  of  them,  but  also  furnishes  him  with  every  thing  necessary  for  their 
support  For  there  is  no  man  so  indigent  or  wretched,  but  he  may  demand  a 
supply  snf&cient  for  all  the  necessities  of  life  from  the  more  opulent  part  of  the 
community,  by  means  of  the  several  statutes  enacted  for  the  relief  of  the  poor, 
of  which  in  their  proper  places.  A  humane  provision ;  yet,  though  dictated  by 
the  principles  of  society,  diacountenauoed  by  the  Roman  laws.  For  the  edicts  of 
the  emperor  Gonstautiue,  commanding  the  public  to  maintain  the  children  of 
those  who  were  tmablc  to  provide  for  Uiem,  m  order  to  prevent  the  murder  and 
exposure  of  infants,  an  Institution  founded  on  the  same  principles  as  our  found- 
ling hospitals,  though  comprised  in  the  Theodosian  code,  (y)  were  rejected  in 
Justinian's  collection. 

*These  rights,  of  life  and  member,  can  only  be  determined  by  the  r  ^^ga  i 
death  of  the  person;  which  was  formerly  accounted  to  be  either  a  civil  *-  ^ 
or  natural  death.  The  civil  death  commenced,  if  any  man  was  banished  or 
abjured  the  realm  (z)  by  the  process  of  the  common  law,  or  entered  into 
religion ;  that  is,  went  into  a  monastery,  and  became  there  a  monk  professed ; 
in  which  cases  he  was  absolutely  dead  in  law,  and  his  nest  heir  should  have  his 
estate.  For  such  banished  man  was  entirely  cut  off  from  society;  and  such  a 
monk,  upon  his  profession,  renounced  solemnly  all  secular  couceme :  and 
besides,  as  the  popish  clergy  claimed  an  exemption  from  the  duties  of  civil  life 
and  the  commands  of  the  temporal  magistrate,  the  genius  of  the  English  laws 
■would  not  suffer  those  persons  to  enjoy  the  benefite  of  society,  who  secluded 
themselvea  from  it,  and  refused  to  submit  to  its  regulations,  (a)  A  monk  was 
therefore  accounted  aiviltier  moriuus,  and  when  he  entered  into  religion  might, 
like  other  dying  men,  make  his  testament  and  executors;  or,  if  he  made  none, 
the  ordinary  might  grant  administration  to  his  next  of  kin,  as  if  he  were 
actually  dead  intestate.  And  snch  executors  and  administrators  had  the  same 
power,  and  might  bring  the  same  actions  for  debts  due  to  the  religious,  and 
were  liable  to  the  same  actions  for  those  due  from  him,  as  if  he  were  naturally 
deceased,  (b)  Nay,  so  £ir  has  this  principle  oeen  carried,  that  when  one  was 
bound  in  a  bond  to  an  abbot  and  his  successors,  and  afterwards  made  his  execu- 
tors, and  professed  himself  a  monk  of  the  same  abbey,  and  in  process  of  time 
was  himself  made  abbot  thereofj  here  the  law  gave  him,  in  the  capacity  of 
abbot,  an  action  of  debt  a^inat  his  own  executors  to  recover  the  money  due.  (c) 
In  short,  a  monk  or  religious  was  so  effectually  dead  in  law,  that  a  lease 
made  even  to  a  third  person,  during  the  life  (generally}  of  one  who  afterwards 
became  a  monk,  determined  by  such  his  entiy  into  religion :  for  which  reason 
leases,  and  other  conveyances  for  life,  were  usually  made  to  have  and  to  hold 
for  the  term  of  one's  natural  life,  (d)  Bnt,  *even  in  the  time  of  popery,  r  ,,i,„  -. 
the  law  of  England  took  no  cognizance  of  prof ession  in  any  foreign   L  -' 

country,  because  the  fact  could  not  be  tried^  in  onr  courts ;  (e)  and  therefore, 
since  the  reformation,  this  disability  is  held  to  be  abolished:  (/)asiB  also  the  dis- 
ability of  banishment,  consequent  upon  abjuration,  by  statute  21  Jac  I,  c.  28.  (12) 

(■■}  1  Inrt.  4St.  [I]  jy.  *a.  n.  1.  ML.n.LW.  WOo.lAtt.lX. 

(•{ThttmualwanilelDtlie&aaftllRW.T  a.  t,  ».   -dttlU  tnt  mtSa  kkuU,  gMJtietu*  tM  mOn  OiHMi 
iHc  boM^ciuiii  HrMiuf  od  am  gtrf  nM  deM  crmn  fJMiiM.           (bj  UCt.  t  900.           le)  Co.  Lltt.  US. 
(<f|  t  Sep.  It.    Co.  LIK.  18B.  [e:  Co-  DW.  18B.  f/1  1  31k.  IM.    

(IS)  [One  apcctet  of  dvil  death  may  still  exist  in  tbis  00Qntr7;  thst  is,  wbere  a  mui  bv  act  of 
pvUiuneat  in  attainted  of  treason  or  felony,  and  saving  tiis  life,  U  baulked  forernr ;  this  Iiord 
CAe  deelaroB  to  be  a  civil  denth.  Bat,  he  says,  a  temporaiy  exile  is  not  a  dvil  death.  Oo.  Litt. 
133.  And  for  tbe  same  reason  wbere  a  man  receives  jndgmeDt  of  ittsQi,  and  aftemardB  leaves 
tbe  kingdom  (m  life,  upon  a  conditional  pardon,  tbis  eeems  to  amnnnt  to  a  civil  death.  Tbis 
jiTBctiM  did  not  exist  in  the  time  of  Lord  Coke,  who  Bays,  tbat  a  man  can  only  lose  bis  couilrj  by 
•athoritj  of  parliament.  lb.] 


133  Absolute  Riqets  of  iNDiriDnALS.  [Book  I. 

This  natural  life  being,  aa  was  before  observed,  the  immediate  donation  of  the 
great  Creator,  cannot  legally  be  diepoBod  of  or  destroyed  by  any  individoal, 
neither  by  the  person  himself,  nor  by  anv  other  of  hia  fellow-creattires,  merely 
upon  their  own  authority.  Yet  nevertheleBa  it  may,  by  the  divine  permission, 
be  fireqaently  forfeited  for  the  breach  of  those  lavs  of  society,  which  are 
enforced  by  the  sanction  of  capital  pnnishments;  of  the  natnre,  restrictionB, 
expedience,  and  legality  of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  these  commentaries.  At  present,  I  shall  only  observe 
that  whenever  the  conatiiution  of  a  state  vests  in  any  man,  or  body  of  men,  a 
power  of  destroying  at  pleasure,  without  the  direction  of  laws,  the  Uvea  or 
members  of  the  subject,  such  constitution  is  in  the  highest  degree  tyrannical ; 
and  tha^  whenever  any  latos  direct  such  destruction  for  light  and  trivial  causes, 
such  laws  are  likewise  tyrannical,  though  in  an  inferior  degree ;  because  here 
the  subject  is  aware  of  me  danger  he  is  exposed  to,  and  may,  by  prudent  cau- 
tion, provide  agfunst  it.  The  statute  law  of  England  does  therefore  very  seldom, 
and  tne  common  law  does  never,  inflict  any  punishment  extending  to  life  or 
limb,  unless  upon  the  highest  necessity ;  (13)  and  the  constitution  la  an  utt«r 
stranger  to  any  arbitrary  power  of  kilhng  or  maiming  the  snbject  without  the 
express  warrant  of  law.  "NuUus  liber  homo,"  says  the  great  cfauter,  (g) 
"aliqwo  modo  destruaiur,  nisi  per  legaie  judicum  parium  tuorum  aut  per 
Ugem  terra."  Which  words,  "aliquo  modo  deatruatur"  according  to  Sir 
Edward  Coke,  (A)  include  a  prohibition,  not  only  of  IdUing  and  maiminp,  bat 
also  of  torturing,  (to  which  our  laws  are  strangers,)  and  of  every  oppreesion  by 
colour  of  an  illegal  authority.  And  it  is  enacted  by  the  statute  6  £dw.  Ill,  o. 
9,  that  no  man  ^all  be  forejudged  of  life  or  limb  contrary  to  the  great  charter 
r*lS41  ^"^  the  *law  of  the  land :  and  again,  by  statute  28  £dw.  111,0.  3,  that  no 
*■  ^   man.  shall  be  put  to  death,  without  being  brought  to  answer  by  due  pro- 

cess of  law. 

3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man,  in  ordw 
to  defend  himself  or  annoy  his  enemy,  the  rest  of  his  person  or  body  is  also 
entitled,  by  the  same  natural  right,  to  security  from  the  corporal  insults  of 
menaces,  assaults,  beating,  and  wounding;  though  snch  insults  amount  not  to 
destruction  of  life  or  member. 

4  The  pieseryation  of  a  man's  health  from  snch  practices  as  may  prejudice  or 
annoy  it;  and 

6.  The  security  of  his  reputation  or  good  name  ftom  the  arts  of  detraction 
and  slander,  are  righta  to  which  every  man  is  entitled,  by  reason  and  natural 
justice ;  since,  without  these,  it  is  impossible  to  have  the  perfect  enjoyment  of 
any  other  advantage  or  right.  But  these  three  last  articles  (being  of  much  less 
importance  than  those  which  have  gone  before,  and  those  which  are  yet  to 
come,)  it  will  suffice  to  have  barely  mentioned  among  the  rights  of  persons : 
refemug  the  more  minute  discussion  of  their  several  branches  to  those  puts  of 
our  commentaries  which  treat  of  the  infringement  of  these  rights,  under  the 
head  of  personal  wrongs. 
y^  IL  Next  to  personal  security,  the  law  of  England  regards,  assorts,  and  pre- 
serves, the  personal  liberty  of  individuals.  This  personu^  liberty  consists  in  the 
power  of  locomotion,  of  changing  situation,  or  moving  one's  person  to  whatso- 
ever place  one's  own  inclination  may  direct,  without  imprisonment  or  restrain^ 
unless  by  due  course  of  law.  Concerning  which  we  may  make  the  same  obser- 
vations as  upon  the  preceding  artiicle,  that  it  is  a  right  strictly  natural;  that 
the  laws  of  England  nave  never  abridged  it  without  suflloient  cause;  and  tha)^ 
in  this  kingdom,  it  cannot  ever  be  abndged  at  the  mere  discretion  of  the  magis- 


(13)  [This  1b  a  oompliment  which,  I  fear,  the  oonunon  law  doM&ot  deserve ;  for  althoii^  it 
did  not  pnnlsh  with  death  anf  pcraon  who  could  leaj,  eVen  for  any  uumbor  of  mniden  or  other 
felonieB,  7et  it  inflioted  dentil  cpon  everj  felon  who  ooold  not  leed,  tbongb  bia  cnme  wm  the 
(tenllng  only  of  twelve  peuce  farthing.] 
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(rate,  without  the  explicit  permiBBion  of  the  laws.  Here  again  the  langn^e  of 
the  gre&t  *cbarter  (t)  is,  that  no  freeman  shall  be  taken  or  imprisoned  r»i gKi 
hot  hy  the  lawfal  jodgmenfc  of  hie  equals,  or  by  the  law  of  the  land.  (14)  •-  ' 
And  many  subsequent  old  statutee  (j)  eipreesly  direct,  that  no  man  shall  be 
taken  or  imprisoned  by  suggestion  or  petition  to  the  king  or  his  council,  unlesB 
it  be  by  legal  indictment,  or  the  proeeM  of  the  common  law.  By  the  petition 
of  right,  3  Gar.  I,  it  is  enacted,  that  no  freeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may  make  answer  accordittg  to  law.  By  16 
Car.  I,  c  10,  if  any  person  he  restrained  of  his  liberty  by  order  or  decree  of  any 
illegal  court,  or  by  command  of  the  king's  majesty  in  person,  or  by  warrant  of 
the  council  board,  or  of  any  of  the  privy  council,  ne  shall,  upon  demand  of  hia 
counsel,  have  a  writ  of  habeas  corpus,  to  bring  his  body  before  the  court  of 
king's  bench  or  common  pleas,  wbo  shall  determine  whether  the  cause  of  hia 
commitment  be  just,  and  thereupon  do  as  to  justice  shall  appertain.  And  by  31 
Car.  II,  c.  3,  commonly  called  the  habeas  corpus  act,  the  methods  of  obtaining 
this  writ  are  so  plainly  pointed  out  and  enforced,  that,  so  long  as  this  statube 
remains  unimpeached,  no  subject  of  England  can  be  long  detained  in  prison, 
except  in  those  cases  in  which  the  law  requires  and  justifies  such  detainer.  (15) 
And,  lest  this  act  should  be  evaded  by  demanding  unreasonable  bail,  or  sureties 
for  the  prisoner's  appearance,  it  is  declared  by  1  W.  and  M.  St  2,  c.  2,  that  exces- 
sive bail  ought  not  to  he  required. 

Of  great  importance  to  the  public  is  the  preservation  of  this  personal  liberty ; 
for  if  once  it  were  left  in  the  power  of  any,  the  highest,  magistrate  to  imprison 
arbitrarily  wbomerer  he  or  his  ofBcers  thought  proper,  (as  in  Prance  it  is  dailr 
practiced  by  the  crown,)  (i)  there  would  soon  be  an  end  of  all  other  rights  and 
immunities.  Some  have  thought  that  unjust  attacks,  even  hpon  life  or  property, 
at  the  arbitrary  will  of  the  magistrate,  'are  less  dangerous  to  the  the  com-  rmi^Q-\ 
mouwealth  than  such  as  are  made  upon  the  personal  libertr  of  the  ^  ^ 
subject    To  bereave  a  man  of  life,  or  by  violence  to  Confiscate  tis  estate,  with- 

(II  0.  3B.  (i)  S  Bdw.  m,  a.  •.    !S  Ed*.  ID,  St.  S.  0.  i.    K  Edw.  m,  s. «.  _ 

(£j  I  b&re  beCD  usnred,  upon  raod  autboiitr  thst,  darliiB  the  mild  idmblMtUlon  of  Ordliul  FleDi7, 
uore  HiOOO  Mtrm  dt  eatkit  wen  umed,  npoo  the  ilngle  BTonod  of  the  Ounoni  boll  malginllui. 

(14)  The  worda  "law  of  tbe  land  "  and  "dae  procew  of  law"  are  employed  kterohangeitblr 
in  conftitutinna]  law,  and  mean  the  ume  iMng.  State  v.  BimonB,  2  Spears,  7fft ;  Tan  Zuidt  n. 
TTaddell,  3  Yerg.  SCO ;  Matter  of  John  and  Cheny  Streeta ;  19  'WMLd.  659 ;  Green  c.  Bilggs,  1 
Cart,  311;  Brroie'B  Apped,  16  Penn.  8t.  BB6;  Pareonsn.  RQBBell>  II  Mioli.  189;  Hnrraj's 
Lewee  v.  Hoboken  Land  Co.  IB  How.  276.  They  have  eometunes  been  snppoaed  to  be  eqaiv- 
alant  to  "the  judgment  of  his  peeiB,"  but  thie  ih  on  error,  a»  they  are  applicable  U>  a  groat 
vuiety  of  cases  in  whioh  trial  by  Jniy  is  not  permisidble  or  not  ajiplioable.  "  The  meaning  is 
tliat  every  citiien  shall  hold  hia  me,  liberty,  property  and  immtuutiea  under  the  protection  cf 
ceneral  rules  which  govern  aooiet^."  Webtrter  In  Dartmouth  College  v.  Woodward,  4  Wheat. 
Sis.  Due  prooesR  of  lav  in  each  partioOlar  oaae  means,  snoh  an  exartdon  of  the  powers  of 
government  as  the  settled  maxims  of  law  sanctiun  and  require,  and  ondei  Baoh  safe-guards  for 
the  protection  of  individual  rights  as  those  maxima  prescribe  for  tiie  clam  of  oases  to  which 
the  one  in  question  belongs.  See  State  v  Allen,  2  MoOord,  56 ;  Bears  s.  Cottrell,  5  Hlch.  S51 ; 
T^lor  e.  Porter,  4  Hill,  140 ;  Hoke  v.  Hendenon,  4  Sev.  15 ;  James  o.  Reynolds,  i  Texaa,  351. 
Bank  of  Columbia  v.  Okely,  4  Wheat  335 ;  Leni  v.   Charlton,  33  Wis.  479. 

(15)  Amended  and  enforced  by  56  Geo.  ITI,  o.  100.  See  the  constrootion  of  these  acta. 
1  Cadtt/s  Chm.  Law,  133.  As  to  the  writ  of  habeas  oorpos  under  these  statotes  and  at  the 
common  law,  see  0  A.  and  E.  731.  The  habeas  carpus  act  of  31  Charles  II,  has  been  generally 
IB-enacted  in  the  American  States,  wllli  modiflcationB  to  conform  It  to  ooi  judicial  systems.  Tha 
constitution  of  the  tTuited  States,  art  1,  $  9,  forbids  Uie  suspension  of  the  writ  of  habeas  corpns. 
nnless  when,  in  cases  of  rebellion  or  Invasion,  the  public  saibty  may  require  it ;  snd  no  sngpension 
has  been  had  under  this  penols^on  except  during  the  recent  rebellion.  The  federal  courts  only 
issue  the  writ  in  the  cases  prescribed  in  the  acts  of  congress,  and  those  cases  are  comparative^ 
few,  and  are  only  where  Oie  imprisonment  Is  under  pretence  of  national  authority,  or  wliere  thu 
process  seems  important  toprevent  enoioachmente  by  state offloiala npon  the  proper proviDoe  of 
the  general  KOvomment.  Tue  protection  of  individuals  aguust  unlawful  Imprisonineiib  is  for  the 
most  part  left  to  the  state  coorts. 

The  snapanaion  of  the  writ  of  habeas  corpus  does  not  legalixa  whatever  may  be  done  dnring 
the  suspension ;  it  only  takes  fVom  the  individual  one  of  the  usual  meaus  of  redress,  but  loaves 
the  persons  oiHicemed  in  arrests  «nd  imprisonments  to  bear  the  responsibility  if  they  prove 
illegal. 

87  . 
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out  aconaatloii  or  trial,  would  be  so  groaa  and  notorious  an  act  of  despotism,  aa 
must  at  once  convey  the  ^arm  of  tyranny  thronghont  the  whole  Idngdom ;  bnt 
confinement  of  the  person,  by  secretly  harrying  Eim  to  gaol,  where  his  snfferings 
are  unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a  qiore 
dangerons  engine  of  arbitrary  government.  And  yet  sometimes,  when  the  stata 
is  in  real  danger,  even  this  may  be  a  necessary  measure.  Bnt  the  happiness  of 
our  constitntion  is,  that  it  is  not  left  to  the  execntive  power  to  determine  when 
the  danger  of  the  state  is  so  ^reat  as  to  render  this  meaeure  expedient;  for  it  is 
the  parliament  only,  or  legislative  power,  that,  whenever  it  sees  proper,  can 
authorize  the  crown,  by  suBpending  the  fu^>ea«  corpus  act  for  a  short  and  lim- 
ited time,  to  imprison  suspected  persons  withont  giving  any  reason  for  so  doing; 
as  the  senate  of  Borne  was  wont  to  have  recourse  to  a  dictator,  a  magistrate  of 
absolute  authority,  when  tbey  judged  the  republio  in  any  imminent  danger. 
The  decree  of  the  senate,  whicb  usually  preceded  the  nomination  of  this  m^ia- 
trate,  "  deni  operam  consvUi,  ne  quid  respubUca  deirimenti  capiai,"  was  ctmed 
the  senatua  consuUum  uliima  necessiioHs.  In  like  manner  this  experiment 
ought  only  to  be  tried  in  cases  of  extreme  emergency;  and  in  these  the  nation 
paits  with  its  liberty  for  awhile,  in  order  to  preserve  it  for  ever, 

The  confinement  of  the  person,  in  any  wise,  is  an  imprisonment;  so  that  the 
keeping  a  man  against  his  wiU  in  a  private  honse,  patting  him  in  the  stocks, 
arresting  or  forcibly  detaining  him  in  the  street,  is  an  imprisonment.  (/)  And 
the  law  so  much  discourages  unlawful  confinement,  that  if  a  man  is  nnder  dureaa 
of  imprisonmeTit,  which  we  before  explained  to  mean  a  compulsion  by  an  ill^;al 
restraint  of  liberty,  until  he  seals  a  bond  or  the  like ;  he  may  allege  this  duress, 
r^^Qn-i  and  avoid  the  extorted  bond  Butifa  manbelawfiillyimprisoned,*'and, 
>■  '  either  to  procure  his  discharge,  or  on  any  other  Mr  account,  seals,  a  bond 
or  a  deed,  this  ia  not  by  duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid 
it  (m)  To  make  imprisonment  lawful,  it  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  officer  havmg  authority  to 
commit  to  prison ;  which  warrant  must  be  in  writing,  under  the  band  and  sedt 
of  the  magistrate,  and  express  the  causes  of  the  commitment,  in  order  to  bs 
examined  into,  if  necessary,  upon  a  haietu  carpus.  If  there  be  no  cause 
expressed,  the  gaoler  is  not  bound  to  detain  the  prisoner:  (n)  for  the  law  jndges, 
in  this  respect,  suth  Sir  Edward  Coke,  like  Festns  the  Roman  governor,  that  it 
is  unreasonable  to  send  a  prisoner,  and  not  to  signify  withal  the  crimes  alleged 
against  him. 

A  natural  and  regular  consequence  of  this  perBonal  liberty  is,  that  every 
Englishman  may  claim  a  right  to  abide  in  his  own  country  bo  long  as  he  pleaaee ; 
and  not  to  be  driven  &om  it  unless  by  the  sentence  of  the  law.  The  king, 
indeed,  by  bis  royal  prerogative,  may  issue  out  bis  writ  ne  exeat  regnum,  and 
TOohibit  any  of  his  subjecta  from  ^ing  into  foreign  parts  without  license,  (o) 
This  may  lie  necessary  for  the  public  service  and  sueguard  of  the  common- 
wealth. But  no  power  on  earth,  except  the  authority  of  parliament,  can  send 
anr  subject  of  England  out  of  the  land  against  his  will ;  no,  not  even  a  crimi- 
nal. For  exile  and  transportation  are  punishments  at  present  unknown  to  the 
common  law ;  and,  whenever  the  latter  is  now  inflicted,  it  is  either  by  the  choioe 
of  the  criminal  himself  to  escape  a  capital  punishment,  or  else  by  the  express 
direction  of  some  modem  act  of  parliament.  (16)  To  this  purpose  the  great 
charter  {p)  declares,  that  no  fireeman  shall  be  banished,  unless  by  the  judgment 
of  his  peers,  or  by  the  law  of  the  land.    And  by  the  Aodnw  corpus  act,  31  Car. 

(0  )  tost.  USB.  fm)  1  tiut.  189;  fHj  Ibid,  n,  SI.  fa)  p.  IT.  B.  B5.  CrJ  C. ». 

(16)  Exile  ia  UJd  to  bave  been  first  faitrDdaoed  u  &  punishment  by  BtaL  39  Bliz.  o.  4.  See  Bar- 
iln^a  on  SlatQtee,  269.  Penous  capitally  convioted  are  &eqaeattf  pudoned  on  ooDditdon 
oT  ib.^  being  tru^orted  for  life ;  anil  tt  has  been  tietd  in  the  United  StaMe  that  tbe  cooditjon 
of  Tolnntaiy  exile  might  Ira  lawfiillj  attached  to  a  pardon      •>      '  •  " 

Flaveil's  Case,  8  W.  and  S.  197.    So  maj:  the  condilion  that  a 
«faEiIl  be  made  or  seoorod;    Rood  t>.  Wioslow,  9  Dong.  Hich.t 
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n,  c  3,  (that  second  magna  carta,  and  Bteble  bulwark  of  out  libertaee,)  it  is 
enacted,  that  no  Bnbject  of  this  realm,  vho  is  an  inhabitant  of  England,  Wales, 
or  Benrick,  shall  be  sent  prisoner  into  Scotland,  Ireland,  JersCT,  Quemsey,  or 
places  beyond  the  seaa,  (where *they  cannot  hare  the  fall  benefit  and   r«iiooi 

ErotectioD  of  the  common  lav);  but  that  all  such  imprisonments  shall  ^  ^ 
e  illegal ;  that  the  pereon  who  shall  dare  to  commit  another  contrary  to  this 
law,  shall  be  disabled  from  bearing  any  office,  shall  incur  the  penalty  of  Aprm- 
mitnirfl,  and  be  incapable  of  receinng  the  King's  pardon :  and  the  party  suffering 
shall  also  have  his  private  action  against  the  person  committing,  and  all  his 
aiders,  advisers  and  abettors ;  and  shall  recover  treble  costs ;  besides  his  damans, 
which  no  jury  shall  assess  at  lees  than  five  hundred  pounds. 

The  law  in  this  respect  is  so  benignly  and  liberally  construed  for  the  benefit  of 
the  subject,  that,  though 'tinYAin  the  realm  the  king  may  command  the  attend- 
ance and  service  of  all  his  liegemen,  yet  he  cannot  send  any  man  out  of  the 
realm,  even  upon  the  pubiio  service ;  excepting  s^lors  and  soldiers,  the  nature 
of  whose  employment  necessarily  implies  an  exception :  be  cannot  even  ctmsti- 
tate  a  man  loiA  deputy  or  lientenant  of  Ireland  against  his  will,  nor  make  him 
a  foreign  ambassador,  (q)  For  this  might,  in  reality,  be  no  more  than  an  honour- 
able exile. 

IIL  The  third  absolute  rights  inherent  in  every  Englishman,  is  that  of  prop- 
erty: which  cousists  ii\  the  ^ee  use,  enjoyment,  and  disposal  of  all  his  acquisi- 
tioDB,  without  any  coufrol  or  diminution,  save  only  by  the  laws  of  the  land. 
The  origin  of  private  jjtoperty  is  probably  founded  in  nature,  as  will  be  more 
fnlly  explained  in  the  second  book  of  the  ensuing  commentaries:  but  certainly 
the  modifications  under  which  we  at  present  find  it,  the  method  of  conserving 
it  in  the  present  owner,  and  of  translating  it  from  man  to  man,  are  entirely 
derived  &om  society;  and  are  some  of  those  civil  advantages,  in  exchange  for 
which  every  individual  has  reaiened  a  part  of  his  natural  liberty.  The  laws  of 
England  are  therefore,  in  point  of  honour  and  justice,  extremely  watchful  in 
aecertainius  and  protecting  this  right  TIpon  this  principle  the  great  charter 
(r)  has  declared  tnat  no  fireman  shall  be  msseised,  or  divested,  of  bis  freehold, 
or  of  his  liberties,  or  free  'customs  but  by  the  judgment  of  his  peers,  *i^a  i 
or  by  the  law  of  the  land.    And  by  a  variety  of  ancient  statutes  {s)  it  is  -J 

enacted  that  no  man's  lands  or  goods  shaU  be  seized  into  the  king's  hands, 
a^nst  the  great  charter,  and  the  law  of  the  land;  and  that  no  man  shall  he 
disinherited,  nor  put  out  of  his  franchises  or  freehold,  unless  he  be  duly  brought 
to  answer,  and  be  forejudged  by  course  of  law ;  and  if  anything  be  done  to  the 
contrary  it  shall  be  redressed  and  holden  for  none. 

So  great  moreover  is  the  regard  of  the  law  for  private  property,  that  it  will 
not  authorize  the  least  violation  of  it;  no,  not  even  for  the  general  good  of  the 
whole  community.  If  a  new  road,  for  instance,  were  to  be  made  wrough  the 
grounds  of  a  private  person,  it  might  perhaps  be  extensively  beneficial  to  the 
public ;  but  the  law  permits  no  man,  or  set  of  men  to  do  this  without  consent 
of  the  owner  of  the  land  In  vain  may  it  be  urged,  that  the  good  of  the  indi- 
vidual ought  to  yield  to  that  of  the  community ;  for  it  would  be  dangerous  to 
allow  any  private  man,  or  even  any  public  faibunal,  to  be  the  jud^  of  this 
common  good,  and  to  decide  whether  it  be  expedient  or  no,  Besides  the  public 
^^ood  is  in  nothing  more  esseutially  interested,  than  in  the  protection  of  every 
individual's  private  rights,  as  modelled  by  the  municipal  law.  In  this  and  sim- 
ilar cases  the  legislature  alone  can,  and  indeed  frequently  does  interpose,  and 
compel  the  individua]  to  acquiesce.  But  how  does  it  interpose  and  compel? 
Not  by  absolutely  stripping  the  subject  of  his  property  in  an  arbitrary  manner ; 
but  by  giving  him  a  full  indemnification  and  equivalent  for  the  injury  thereby 
Bustainra.  The  public  is  now  considered  as  an  individual,  treating  with  an 
individual  for  an  exchange.  All  that  the  legislature  does  is  to  oblige  the  owner 
to  alienate  his  possessions  for  a  reasonable  pnoe ;  and  even  this  is  an  exertion  of 
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Ewer,  vhicli  the  legislatnre  indulges  with  Caution,  and  which  nothing  bat  the 
jislatnre  can  perform.(17) 
r*l401  *^'^'  IB  ^is  the  onlj  instance  in  vhioh  the  lav  of  the  land  has  poet- 
I-  ■' poned  eren  pnblic  necessity  to  the  sacred  and  inviolable  righta  oi  pri- 
Tate  proper^.  For  no  subject  of  England  can  be  constrained  to  pay  any  aida  or 
taxes,  even  for  the  defence  of  the  realm  or  the  enpport  of  government,  but  anch 
as  are  imposed  by  his  own  consent,  or  that  of  his  repreeentatives  in  parliament 
By  the  statate  26  Edw.  I,  c.  5  and  6,  it  ia  provided  that  the  king  shul  not  take 
any  aids  or  tasks,  bnt  by  the  common  assent  of  the  realm.  And  what  that 
common  assent  is,  is  more  fully  explained  bj  34  Edw.  I.,  St;  1,  c.  1,  vfaich(t) 

laon.imb  ama  isn  :  wbereln  it  t<  gbswn  that  Uila 
n  made  la  St  Bi}w.  I,  la  In  realltj,  nothlnir  mors 

., rtanuit,  W  Bdw.  I,  whlol  w«  oriiIo«lly  pnWUlied 

In  Che  Nornum  UngriUigs. 


(17)  [Thwe  obeenttiooa  moat  b«  taken  with  conMdentble  qa^ifioatioD,  tor,  ai  obaerred  by 
Boiler,  J.,  then  aramanT-osMBin  wbichiikdiTldaabsaBt^aiiinJiiiT,  for  which  the  law  gives  no 
aotion:  for  instance,  pnlniig  down  hoosea  or  raian^  bnlwarke  for  ue  preservatioQ  and  defence 
of  the  IdnsdoDt  against  the  king's  enemies.  The  civil  law  writers  indeed  Bsy  that  the  individuals 
who  BuiSer liave  a  right  to  resort  to  Uie  jmblie  for  a  satisfiaotioD,  but  no  one  ever  thongfat  tliat 
the  common  law  gave  an  action  agafnet  the  individoal  who  polled  down  the  hoose,  ^.  ind 
where  the  acts  of  oamnusetoiien  ^pointed  hy  a  oaving  act  oooamnn  a  dAmage  to  an  individual, 
without  sny  excesa  of  joriBdiotion  on  their  part,  ihe  oommisaioneiii  or  peviois  acting  under  them 
are  not  liable  to  an  action.  4  Term  Hep.  794.  6,  7 ;  3  WHs.  461 ;  6  Taonton,  29.  In  general, 
however,  a  power  of  thii  nature  murt  be  created  by  Btatat«,  and  which  osually  providea  oom- 
pensatJon  to  the  individoal,  Thos  hy  the  highway  act,  13  Geo.  Ill,  e.  78,  and  3  Geo.  17,  o.  126, 
eec.  B4-6,  two  jostioes  ma;  either  widen  or  divert  any  highway  (hrongh  or  over  any  person's 
soil,  even  withont  Mb  consent,  so  that  the  new  way  Bhall  not  be  more  thjui  thirty  feet  wide,  and 
that  they  poll  down  no  boildiiig,  nor  take  away  the  ground  of  any  gardon,  park,  or  yard.  Bnt 
the  gorvej'or  shall  offer  the  owner  of  the  soil,  over  which  the  new  wa;  is  earned,  a  reasonable 
compeuBation,  which,  if  he  refhses  to  aoeept,  the  jnstioeB  shall  oertlfv  their  proceedings  to  some 
general  quarter  Besmons;  and  the  mrveyor  shall  give  fourteen  dayr  notice  to  the  owner  of  the 
soilof  anintectjon  to  apply  to  the  seBatotiB;  and  the  justices  of  the  aessious  shall  empanel  ajniy, 
who  shall  aseoaB  the  damagea  which  the  owner  of  the  soil  has  suBtoiued,  provided  that 
they  do  not  amount  to  more  than  forty  years'  purchase.  And  the  owner  of  the  soil  shaJl  still 
be  entitled  to  all  the  mines  wittiin  the  Boil  which  can  be  got  without  brewing  the  sar&ce  of  the 
highway.    Many  other  acta  for  local  improvemeota,  reoenuy  passed,  oontain  similai  oompeusation 


The  oonstJtationB  of  the  United  States  aad  of  the  sevraal  st 
irropeity  for  public  use  withont  jost  oompeuaatlou.  It  is  well  settled  that  government  das  n_ 
right  to  take  Uie  property  of  one  citiien  and  tianafor  it  to  aikother,  even  on  the  maUng  of  fall 
compeosation-  Baekmane.  S.  and  S.  R.  B~  Co.,  3  Fuge,  45;  Hepburn's  Cose,  3  Bland,  95; 
Rttshnrgr.  Scott,!  Penn.  Htl39;  Matter  of  Albany  St.  II  Wend.,  149;  Ooopem.  Wilhams, 
6  Ohio,  303 ;  Beeves  o.  Treasurer  of  Wood  county,  8  Ohio,  N.  S.  333 ;  Neabitt  v.  Trumbo,  39  111. 
110 ;  Oabom  o.  Hart,  24  Wis.  90 ;  Bankhead  v.  Brown,  STi  Iowa,  540.  The  legislature  has  a  rif^t 
to  determine,  or  to  provide  a  tribunal  for  detennininK,  the  necessity  of  appropnating  property 
for publiopoipoeea;  Lyon  V.  Jerome,  28  Wend.  484;  Ford  o.  Chica«o  and  N.  W.  R.  R.  Co.,  14 
Wis.  617 ;  Hays  v.  Bjsher,  32  Peftu.  St  169 ;  NorUi  Missouri  R.  R.  Co.  c.  Lackland,  '25  Mo.  1)15 ; 
bnt  on  the  qoeBtion  of  the  amoent  of  compensation  the  owner  has  a  right  to  require  that  an 
impartial  tnbuual  be  provided  for  its  deteraunation;  Charles  River  Bridge*,  Warren  Bridge,  7 
Pick.  344 ;  Sune  Case,  11  Pet.  671 ;  People  «,  Tallman,  36  Barb,  222 ;  Booneville  i.  Ormrod,  26 
Hiss.  193.  Some  of  the  state  constitutions  provide  that  oompensatiou  shall  bo  firel  made,  but  in 
the  abienoo  of  such  provision  it  is  soffioient  if  the  means  be  provided  by  which  the  owner  cau, 
with  certdntf,  obtain  it,  Bloodgood  v.  Mohawk  and  H,  R.  B,  Cn,,  18  Weud,  9. ;  Reiford  e. 
Knight,  II  N.  T.  306;  Taylor  p.  Marcy,  25  lU.  618;  ColliBon  e.  Hedrick,  15  Grat  244 ;  PeopleB. 
Green,  3  Mloh.  496 ;  Charleatown  Branoh  B.  B.  (jO.  v.  Middlesex,  7  Het.  78 ;  Harper  e.  Riohardson, 
26  CaL  261.  Ccuporationa  for  the  oonstmction  of  rtulroads,  turnpikes  and  other  improved  high- 
ways may  he  adopted  as  public  agencies,  and  may  be  authorised  to  take  private  property  to 
themselves  under  the  right  of  eminent  domain,  on  obt^ning  the  proper  leaistaCive  authority. 
Beekman  o.  S.  and  S,  B.  R.  Co.,  3  P^ge,  73 ;  Pratt «.  Brown,  3  Wis.  603 ;  Wilson  v.  Blackbhd 
Creek  Marsh  Co.,  2  Pet  251 ;  Boonap^  v.  Camden  and  A,  B.  R.  Co.,  1  Bald,  9(£ ;  Swan  e. 
Williams,  2  Mich.  427 ;  Stevens  n.  Middlesex  Canal,  12  MasH,  466 ;  Ralei^,  Ac,  B.  R.  Co.  e. 
Davis,  X  Dev.  aod  Bat  451 ;  Gilmer  v.  Lime  Point,  18  Cal,  229.  There  has  been  some  oontro- 
versy  whether  the  appropriation  of  lands  1w  the  owners  of  mill  sitea  in  order  to  obtain  power 
for  mantilhoturing  purposes,  was  to  be  regaraed  ae  a  ^xiilie  purpose,  so  as  to  authorise  the  exercise 
of  the  li^t  of  emment  domain ;  but  laws  for  this  purpose  have  been  sustained  ic  """"  "'^'^ 
Wolcott  W.  H,  Co.  V.  Cpham,  5  Hok,  294 ;  Fronoh  u,  BraintrBe  " — '  "-  "■  "=-' 
e.  Bbbsx  Co.,  12  Goafa.  477;  Harding  «.  Ooodlet,  3  Terg.  41 ;  T 
Pratt  e.  Brown,  Ibid.  603.  See  People  v.  S^em,  30  MiSi.  450. 
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enacts,  that  no  talliage  or  aid  aball  be  taken  without  the  asaent  of  the  arch- 
biahopB,  biefaopB,  earls,  barons,  knights,  bnrgesses,  and  other  freemen  of  the  land : 
and  again  bj  14  Edw.  Ill,  St  2,  c  1,  the  prelates,  earls,  barons,  and  commons, 
citiaens,  burgesses  and  merchanlH,  shall  not  be  charged  to  make  any  aid,  if  it  be 
not  by  the  common  assent  of  the  great  men  and  commons  in  parliament  And 
as  this  fandamental  law  had  been  shamefnllj  evaded  nnder  many  sncceeding 
princes,  by  compulsive  loans,  and  benevolences  extorted  without  a  real  and  vot 
nntary  consent,  it  was  made  an  article  in  the  petition  of  right,  3  Car.  I,  that  no 
man  sball  be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tai,  or  such  like 
charge,  withoat  common  coneent  by  act  of  parliionent.  And,  lastly,  by  the 
statat«  1  W.  sad  M.  St  2,  c  3,  it  is  deolared,  that  levying  money  for  or  to  the 
oae  of  the  crown,  by  pretence  of  preroeative,  witbont  grant  of  parliament,  or  for 
longer  time,  or  in  other  manner,  than  the  same  is  or  shall  be  granted ;  is  illegal 
m  the  three  preceding  articles  we  have  taken  a  short  view  of  the  principal 
abeolnte  rights  which  appertain  to  every  Englishman.  Bnt  in  vain  would  these 
rights  be  declared,  ascertained,  and  protected  by  the  dead  letter  of  the  laws,  if 
the  *confltitntion  had  provided  no  other  method  to  secure  their  aotnal  r ,, . ,  ■■ 
enjoyment  It  has  therefore  established  certain  other  auxiliary  snbor-  <■  ^ 
dinate  rights  of  the  sabject,  which  serve  principally  as  outworks  or  barriers  to 
protect  and  maintain  inviolate  the  three  great  and  primary  rights,  of  personal 
security,  personal  liberty,  and  private  property.    These  are, 

1.  Tne  constitution,  powers,  and  privileges  of  parliament ;  of  which  I  shall 
treat  at  large  in  the  ensuing  chapter. 

2.  The  limitation  of  the  king's  prero^tive,byboimdB  eooertainond  uotorions, 
that  it  is  impossible  he  should  either  mistake  or  legally  exceed  them  vritbottt  the 
consent  of  the  people.  Of  this,  also,  I  shall  treat  in  its  proper  place.  The  former 
of  these  keeps  the  legislative  power  in  due  health  and  vigor,  so  as  to  make  it 
improbable  uiat  laws  should  be  enacted  destructive  of  general  liberty:  the  latter 
is  a  guard  upon  the  executive  power  by  restraining  it  from  acting  either  beyond 
or  in  contradiction  to  the  laws,  that  are  framed  and  eetablishea  by  the  other. 

3.  A  third  subordinate  right  of  every  Englishman  is  that  of  apmying  to  the 
courts  of  justice  for  redress  of  injuries.  Since  the  law  is  in  England  the 
supreme  arbiter  of  every  man's  life,  liberty,  and  property,  oourt«  of  justice  most 
at  all  times  be  open  to  the  subject,  and  the  law  be  duly  administered  therein. 
The  emphatical  words  of  mojpta  carta,  («)  spoken  in  the  person  of  the  king, 
who  in  judgment  of  law  (says  Sir  Edward  Coke),  (u)  is  ever  present-  and  repeat* 
ins  them  in  all  his  courts,  are  these ;  nulti  vmdemus,  nulli  negainmus,  aut 
differemua  rsctum  vel  j'ustitiam:  "and  therefore  every  subject,"  continues  the 
stune  learned  author,  "  for  injury  done  to  him  in  boms,  in  terris,  vel  pergona, 
by  any  other  subject,  be  he  ecclesiastical  or  temporal,  without  any  exception, 
may  take  his  remedy  by  the  oourse  of  the  law,  and  have  justice  and  right  for 
Uie  injury  done  to  him,  freely  without  sale,  fully  without  any  denial,  and  speed- 
ily without  delay."  It  were  endless  to  enumerate  all  the  afftrmaiive  acts  of 
parliament,  *whereia  justice  is  directed  to  be  done  according  to  the  law  r  ,^^„  -. 
of  the  land;  and  what  that  law  is  every  subject  knows,  or  may  know,  ^  J 
if  he  pleases ;  for  it  depends  not  upon  the  arbitrary  will  of  any  judge,  but  is 
permanent,  fixed,  and  nnchangeable,  unless  by  authority  of  parliament  I  shall, 
however,  just  mention  a  few  tiMative  statutes,  whereby  abuses,  perversions,  or 
delays  of  justice,  especially  by  the  prerogative,  are  restrained.  It  is  ordained 
by  magna  carta  {x)  that  no  freemui  shall  be  outlawed,  that  is,  put  out 
of  the  protection  uid  benefit  of  the  laws,  but  according  to  the  law  of  the 
land.  By  3  Edw.  Ill,  c  8,  and  11  Rio.  II,  c  10,  it  is  enacted,  that  no  commands 
or  letters  shall  be  sent  under  the  great  seal,  ot  the  little  seal,  the  signet,  or  privy 
seal,  in  disturbance  of  the  law ;  or  to  disturb  or  delay  common  right;  an^ 
though  8UC&  commandments  shonld  come,  the  judges  shall  not  oease  to  do 
right ;  which  is  also  made  a  part  of  their  oath  oy  statute  18  Edw.  Ill,  St  4, 
And  by  1  W.  and  M.  St  2,  c  %,  it  is  declared,  tbat  tbe  pretended  power  of  sua- 
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pending,  or  diepenaing  with  laws,  or  the  execution  of  laws,  by  regal  anthority, 
without  conseiit  of  parlitunent,  is  illegal  (18) 

Not  only  the  aubstantial  part,  or  judicial  decisioDB,  of  the  law,  but  also  the 
formid  part,  or  method  of  proceeding,  cannot  be  altered  but  by  parliament;  for, 
if  once  tioee  outworks  were  demoliwied,  there  would  be  an  inlet  to  all  manner 
of  innovation  in  the  body  of  the  law  it«elf.  The  king,  it  is  true,  may  erect  new 
courts  of  justice;  but  then  the;  mast  proceed  according  to  the  old  established 
forms  of  tbe  common  law.  For  which  reason  it  is  declared,  in  the  statate  16 
Car.  I,  c  10,  upon  the  dissolution  of  the  court  of  atarchamber,  that  neither  his 
majesty,  nor  his  privy  council,  have  any  jurisdiction,  power,  or  authority,  by 
EngUsn  bill,  petition,  articles,  libel,  (which  were  the  course  of  proceeding  in  the 
starcbamber,  borrowed  from  liie  civil  law,)  or  by  any  other  arbitrary  way  what- 
soever, to  examine,  or  draw  into  question,  determine,  or  dispose  of  the  lands  or 
goods  of  any  subjects  of  this  kingdom ;  but  that  the  same  ought  to  be  tried 
and  determined  in  the  ordinary  coorta  of  justice,  and  by  course  of  lata. 

L  -I   the  rights  brfore  mentioned,  which  the  ordinary  conrge  of  law  is  too 

defective  to  reach,  there  still  remains  a  fourth  subordinate  right,  appertaining 
to  every  individual,  namely,  the  ri^ht  of  petitioning  the  king,  or  eitner  house 
of  parliament,  for  the  redi%ea  of  gnevancea.  (19)  In  Russia  we  are  told  (y)  that 
the  Czar  Peter  established  a  law,  that  no  subject  might  petition  the  throne  till 
he  had  first  petitioned  two  different  minietere  of  state.  In  case  he  obtained  jus- 
tice from  neither,  he  might  then  present  a  third  petition  to  the  prince ;  ^nt 
apou  pain  of  death,  if  found  to  he  in  the  wrong :  the  consequence  of  which 
was,  that  no  one  dared  to  offer  such  third  petition ;  and  grievances  seldom  fall- 
ing under  the  notice  of  the  sovereign,  he  had  little  opportunity  to  redress  them. 
The  restrictions,  for  some  there  are,  which  are  laid  upon  petitioning  in  England, 
are  of  a  nature  extremely  different ;  and,  while  they  promote  the  spirit  of  peace, 
they  are  no  check  npon  that  of  liberty.  Care  only  must  be  taken,  lest,  under 
the  pretence  of  petitioning,  the  subject  be  guilty  of  any  riot  or  tumult,  as  hap- 
pened iu  the  openiag  of  the  memorable  parliament  in  1640 :  and>  to  prevent 
this,  it  is  provided  by  the  statute  13  Car.  tl,  St.  1,  c  5,  that  no  petition  to  the 
king,  or  either  houae  of  parliament,  for  any  alteration  in  church  or  state,  shall 
be  aigned  by  above  twenty  persons,  unless  the  matter  thereof  be  approved  by 
three  justices  of  the  peace,  or  the  major  part  of  the  grand  jury  (20)  in  ihe 
country;  and  in  London  by  the  lord  mayor,  aldermen,  and  common  council: 
nor  shaU  any  petition  be  presented  by  more  than  ten  persons  at  a  time.  But, 
(tJ  If«iile*q.  Bp.  L.  zu,  at. 

(18)  [See  tbe  case  of  the  Seven  BiahopB,  and  note  thereto.    Broom'a  Oonst  L.  406,  4931. 

(19)  [This  right  ig  gnaianteed  by  tie  tiiird  amendment  to  the  oonstitDtlon  of  tbe  United 
Btatea.  For  discnBaionB  in  oonxreBB  lespeotiDg  it,  eeo  Benton's  Abridgment  of  Debates,  v.  ii,  57 
to  60,  182  to  1B8,  209,  436  to  444 ;  V.  I.  39r ;  v.  zii,  660  to  679, 706  to  743;  T.  XIii,  5  to  38,  866  to 
390,  567  to  562. 

(SO)  [WMoh  the  grand  jnir  may  do  either  at  the  assiieg  or  seaslonB.  The  pnnishment  for  an 
offenoe  against  Uiis  aot^  ia  a  fine  to  any  amount  not  exceeding  lOOL  and  impnRODment  for  three 
moiithB.  At  the  trial  of  Lord  George  Gordon,  the  whole  court,  including  Lord  Mansfield, 
declared  that  thie  statute  was  cot  affected  b;  the  hill  of  rights,  1  Wm.  and  U.  St.  2,  c.  3.  Sm 
Donglae,  571.  But  itt.  Thinning,  in  the  hoiue  of  oommoua,  contended,  "that  it  was  a  olear  and 
fondamental  point  in  the  oonsatutioc  of  thi»  oonntry,  that  tbe  people  had  a  right  to  petition 
their  representativoB  in  parliament,  and  that  it  was  by  no  means  true  that  the  nombar  of  names 

signed  to  any  such  petifion  wa«  liinit«d.    To  argue  that  the  act  of  Charles  f ■"  " 

would  be  as  abimrd  as  to  pretend  that  the  prerogative  of  the  o-""™  ■*"•  ■— 


BBt  uotwithatandmgthedeclarationiiithebillofri^ts."  See  New  An.  Reg.  1781,  r.ii.  And 
acknowledged  practice  has  been  oonaiBtent  witb  this  opinion. 

'he  state  of  disturbance  and  political  excitement  in  which  this  Mngdnm  was  involved  several 
IB  after  tie  peace  of  1815,  produced  further  regulations  and  restricttons  of  the  right  of 
itioning.  The  people  in  tbe  manufacturing  districts  having  little  emploj^enl,  from^  tiie 
eral  Hagnation  of  trade,  devoted  thenoeetvea  with  intense  aidor  to  political  discussians, 
^in  tome  ^aces  tbe  parti:uns  of  reform,  presuming  that  their  demands  would  not  be  con- 
ed to  tbeir  petitjoiia,  vere  prepuing  for  the  alteinatiTe  of  open  force.  In  these  circom- 
loet  the  legiuatnie  thondit  fit  to  foriiid  all  pnbho  meetings  (eioept  ooun^  meetings  called 
tlie  lord-hentenaot  or  the  sheriff),  which  condsted  of  more  than  fifty  perBons,  nnless  in 
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under  these  reeulations,  it  is  declared  by  the  Btatat«  1  W.  sai  M.  St.  2,  c.  3,  that 
the  subject  hath  it  right  to  petition ;  and  that  all  commitmeatB  and  proeecntionB 
for  Bach  petitioning  are  illegal. 

6.  The  fifth  ana  last  auxiliary  right  of  the  subject,  that  I  shall  at  present 
mention,  is  that  of  having  arms  for  their  defence,  snitable  to  their  condition 
anddegree,andsnchaeare*ulIowedbylaw.  (21)  Which  is  also  declared  r«i44-i 
bj  the  same  statute,  1 W.  and  M.  St  3,  c.  3,  and  is  indeed  a  public  allow-  L  i 

ance,  under  due  restrictions,  of  the  natural  right  of  resistance  and  self-preser- 
Tfttion,  when  the  sanctions  of  society  and  laws  are  found  insufficient  to  restrain 
the  violence  of  oppression. 

In  these  seTend  articles  consist  the  rights,  or,  as  they  are  frequently  termed, 
the  liberties  of  Englishmen :  liberties  more  generally  talked  of  than  thoroughly 
understood;  and  yet  highly  necessary  to  be  perfectly  known  and  considered  by 
every  man  of  rank  and  property,  lest  hia  ignorance  of  the  points  whereon  they 
are  founded  should  hurrr  him  into  faction  and  licentiousness  on  the  one  hand, 
or  a  pusillanimous  indifference  and  criminal  submission  on  the  other.  And  we 
have  seen  that  these  rights  consist,  primarily,  in  the  free  enjoyment  of  personal 
secnrity,  of  personal  liberty,  and  of  prirate  property.  So  long  as  these  remdn 
inviolate,  the  subject  is  perfectly  free ;  for  every  species  of  compulsive  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of  these  rights,  naving 
no  otiier  object  upon  which  it  can  possibly  be  employed.  To  preserve  these 
from  violation,  it  is  necessary  that  the  constitution  of  parliament  be  supported 
in  it£  ftill  vigour ;  and  limite,  certainly  known,  be  set  to  the  royal  prerogative. 
And,  lastly,  to  vindicate  these  rights,  when  actnally  violated  or  attacked,  the  sub- 
jects of  Imgland  are  entitled,  in  the  first  place,  to  the  regular  administration  and 
ft«e  course  of  justice  in  the  courts  of  law ;  next,  to  the  right  of  petitioning  the 
king  and  parliament  for  redress  of  grievances ;  and  lastly,  to  the  right  of  having  and 
using  arms  for  self-preservation  and  defence.  And  all  these  rights  and  liberties  it 
is  our  birthright  to  enjoy  entire ;  unless  where  the  laws  of  our  country  have  laid 
them  under  necessary  restraints :  restraints  in  themselves  so  gentle  and  moder- 
al«,  as  will  appear,  upon  &rther  inqniry,  that  no  man  of  sense  or  probity  would 
wish  to  see  them  slackeued.  For  all  of  us  have  it  in  oar  choice  to  do  everything 
that  a  good  man  would  desire  to  do ;  and  are  restrained  from  nothing  but  whtit 
would  be  pernicious  either  to  ourselves  or  our  fellow  citizens.  So  that  thii 
review  *of  our  aitnation  may  fully  iusti^  the  observation  of  a  learned  p  ^j  „  .. 
French  author,  who  Indeed  generally  both  thought  and  wrote  in  the   L  J 

spirit  of  geunine  freedom,  (z)  and  wno  hath  not  scrupled  to  profess,  even  in  the 
very  bosom  of  his  native  country,  that  the  English  is  the  only  nation  in  the 
world  where  political  or  civil  liberty  is  the  direct  end  of  its  constitution. 
Kecommending,  therefore,  to  the  students  in  our  laws  a  ftrther  and  more  accu- 
rate search  into  this  extensive  and  important  title,  I  shall  close  my  remarks 
upon  it  with  the  expiring  wish  of  the  Eamous  Father  Pan!  to  his  country, 
"EaTo  peepbtuaI" 

(tj  Uootnq.  Spirit  of  l*m  xl,  B. 


Bat  te  the  nuBchief  was  tetoporary,  the  TestrlctioitB  upon  the  riffht  of  meeting  to  deliberate 
Mm  DnbHo  meiKuree  vere  limited  in  their  duration,  and  nave  most^  axpiied ;  those  euMttoenta 
degii^od  to  prevent  sach  meeting!  firom  being  perverted  to  ot^ects  mamfestl7  dsu- 


wMoh  were  deagnod  to  prevent  sach  meetingi  fifom  being  perverted  to  ol^Jecta  mamfestl?  dsn- 
f:eroiiB  to  the  pence  of  the  cosimnnitj,  onlj  continnine  in  force.] 

(31)  Ut.  Tactcer,  writing  in  1802,  calls  attention  to  the  fact  that  the  Oonetitatioa  of  the  United 
States  <4tii  amend.)  deolarea  that  the  ri^ht  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed,  and  this  tcittiDUt  any  gnolification  as  to  their  condition  or  deeree,  as  is  tiie  oaee  in  the 
Bntjfm  gocemment.  Whoever  examines  the  forest  and  game  laws  m  the  Britieh  Code,  wHl 
nadity  perceive  that  the  right  of  keeping  anna  is  effectually  taken  away  tVtim  the  people  of  Eng- 
land. The  oommeutator  himself  informs  ns  (vol.  2,  p.  413,)  that  "  the  prevention  of  popular 
illBQRections  and  resiEtance  to  govemmenU  by  dlsanning  the  bulk  of  the  peuple,  is  a  TOMon 
ofianer  meant  Uiau  avowed  by  the  makers  of  Qie  foretit  and  gane  law," 

As  to  the  li^t  of  all  pcraons  to  bear  anDH  fbi  self-proteooon,  see  Bliss  0.  (JommonweilQi,  S 
lit  90;  KnnuD.  State,  IKeUey,  343;  and  Bly  «.  Thompion,  3  A.  E.  Uanb.  73. 
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CHAPTEE  n. 
OF  THE  PARLIAMENT. 


We  are  next  to  treat  of  the  rights  and  dntiee  of  persons,  as  thej  are  members 
of  society,  and  stand  in  various  relations  to  each  other.  These  relations  are 
either  public  or  private:  and  we  will  first  consider  those  that  are  pnblic 

The  most  universal  pnblic  relation,  by  which  men  are  connected  together,  is 
that  of  government ;  namely,  as  governors  and  governed ;  or,  in  other  words,  as 
magistrates  and  people.  Of  magistrates,  some  also  are  supreme,  in  whom  the 
sovereign  power  of  the  state  resides;  others  are  gubordinate,  deriving  all  their 
authority  froja  the  supreme  magistrate,  acconntable  to  him  for  their  conduct^ 
and  acting  in  an  inferior  secondary  sphere. 

In  all  tyrannical  governments,  the  supreme  magistracy,  or  the  right  both  of 
making  and  of  enforcing  the  laws,  is  vested  in  one  and  the  same  man,  or  one 
and  the  same  body  of  men ;  and  wherever  these  two  powers  are  united  together, 
there  can  be  no  public  liberty.  The  magistrate  may  enact  tyrannical  laws,  and 
execute  them  in  atyrannical  manner,  since  he  ispoasessed,  in  quality  of  dispenser 
of  justice,  with  all  the  power  which  he,  as  legislator,  thinks  proper  to  give  him- 
self. But,  where  the  legislative  and  executive  aathority  are  in  distinct  hands, 
the  former  will  take  care  not  to  entrust  the  latter  with  so  large  a  power  as  may 
tend  to  the  subversion  of  its  own  independence,  and  therewim  of  the  liberty  of 
the  subject.  With  us,  therefore,  in  England,  this  supreme  power  is  divided  mto 
r  *147 1  *^^*^  brancliee ;  the  one  legislative,  to  wit,  the  parhament,  consisting  of 
^  ^  ^''^S'  ^ords,  and  commons ;  the  other  executive,  consisting  of  the  ting 
alone.  It  wul  be  the  business  of  this  chapter  to  consider  the  Briti^  parliament 
in  which  the  legislative  power,  and  (of  course)  the  supreme  and  absolute  author- 
tiy  of  the  state,  is  vested  by  our  constitution. 

The  original  or  first  institution  of  parliament  is  one  of  those  matters  which 
lies  BO  &r  nidden  in  the  dark  ages  of  antiquity,  tJiat  the  tracing  of  it  out  is  a 
^ing  equally  difBcnlt  and  uncertain.  (1)  The  word  parliamenl  itself,  (parh- 
menror  colloquium,  as  some  of  our  historians  translate  it,)  is  comparatively  of 
modem  date ;  derived  from  the  French,  and  signifying  an  assembly  that  met 
and  conferred  together.  It  was  first  applied  to  general  assemblies  of  the  states 
under  Louis  Vll^in  France,  about  the  middle  of  the  twelfth  century,  (a)  But 
it  is  certain  tha^  long  before  the  introduction  of  the  Norman  language  into 
England,  all  matters  of  importance  were  debated  and  settled  in  the  great  coun- 
cils of  the  realm :  a  practice  which  seems  to  have  been  universal  among  the 
northern  nations,  particularly  the  Germans,  (S)  and  carried  by  them  into  Jl  the 
countries  of  Europe,  which  they  overran  at  the  dissolution  of  the  Roman  empire : 
relics  of  which  constitution,  under  various  modifications  and  chai^ges,  are  still 
to  be  met  with  in  the  diets  of  Poland,  Germany,  and  Sweden,  and  the  assembly 
of  the  estates  in  France ;  ^c)  for  what  is  there  now  called  the  pu'liament  is  only 
the  supreme  court  of  justice,  consisting  of  the  peers,  cert^  dignified  ecclesias- 
ties,  and  judges,  which  neither  is  in  practice,  nor  is  supposed  to  be  in  theory, 
a  ^neral  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held  immemorially  under 
the  several  names  of  mickel-synoth  or  great  council,  micM-gemote,  or  great  meet- 
r  *148 1  ^^'  *^^  ™ore  ^freqiiently  vnttena-gemote,  or  the  meeting  of  wise  men, 
*-  -I  It  was  also  styled  in  Latin,  c(MMraw)ieci»td7iMmr^ni,  magnum  ctmcilium 

(a)  Hotl.  Dn.  HiiL  xiiJ[.  Sm.    The  flrtt  meaUon  of  It  In  our  itatala  l>ir 
of  Westm.  1.    SEdv,  I,  A.  D.  1S71. 
(t)  i>a  alnoHAiM  rttau  prinefaa 

W)  Theae  wbi-b  assembled  ftr  tb 
HoberMop .  A.  D.  16U.    1HI«.  Cha 

(1>  {The  voTi  parlinmeiitum 
A  loet  2.]    TtiB  Eradnal  development  of  Tepresentative  inBtitati[>iig~in  England 
lam  (Const.  Hist.)  and  Todd  (^d.  Gov.)  and  is  dismuaed  m<n«  car  lew  inOte  p< 
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regit,  curia  ma^na,  convenina  magnatum  wH  prtxxrum  atsisa,  ^eneralis,  and  somd- 
times  ammumtat  regni  Angtim.  {d )  We  bxve  metoneee  of  its  meeting  to  order 
the  affiurs  of  the  kingdom,  to  make  new  lawe,  and  to  mend  the  old,  or,  as  Fleta  (e) 
egresses  it,  "  novia  injtiriis  emersia  nova  amsiituere  remedial  so  earlv  as  uie 
rmgu  of  Ina,  king  of  the  West  Saxons,  Otfa,  king  of  the  Mercians,  and  Ethel- 
bert,  king  of  Kent,  in  the  Bever&l  realms  of  the  heptarchy.  And,  after  their 
anion,  the  Mirror  (/)  informs  ns,  that  King  Alfred  ordained  for  a  perpetual 
usage,  that  these  oonncils  ahoald  meet  twice  in  the  year,  or  oftener,  if  need  b^ 
to  treat  of  the  government  of  God's  people ;  how  they  should  keep  themselves 
from  sin,  should  live  in  qaiet,  and  should  receive  right.  Our  succeeding  Saxon 
and  Danish  mouarchs  held  frcqnent  councils  of  this  sort,  as  appears  from  their 
reroective  codes  of  laws ;  the  titles  whereof  usually  speak  them  to  be  enacted, 
either  by  the  king  with  the  advice  of  hie  wittena-gemote,  or  wise  men,  as  "  heec 
aunt  inatitata,  qua  Edgarus  r«x  consilio  sapientwn  tuorum  ineiiluit ;  "  or  to  be 
enacted  by  those  sages  with  the  advice  of  the  king,  as,  "  ?uBc  aunt  judicia,  qua 
aapienlea  conailio  regit  Etkelstani  inatituerunt ;  "  or  lastly,  to  be  enacted  by  them 
both  together,  as,  "  hoc  aunt  iaatitittionea,  quae  rex  Edmundua  et  epiacopi  sui 
cum  aapientiints  auia  instituerunt." 

There  is  also  no  donbt  but  these  great  councils  were  occasionally  held  nndw 
the  first  princes  of  the  Jforman  line.  Glanvil,  who  wrote  in  the  reign  of  Henrr 
the  Second,  speaking  of  the  particular  amount  of  an  amercement  in  the  sheriff^ 
court,  saye,  it  had  never  been  yet  ascertained  by  the  general  assize,  or  assembly, 
bat  was  left  to  the  cnstom  of  particular  counties.  ( g)  Here  the  general  assize 
is  spoken  of  as  a  meeting  well  known,  and  its  statutes  or  deoisione  are  put  in 
*a  manifest  contradistinction  to  cnstom,  or  the  oommoa  law.  And  in  r  *-itQ  i 
Edward  the  Third's  time  an  act  of  parliament,  made  in  the  reign  of  '^  ^ 

William  the  Conqueror,  was  pleaded  in  the  case  of  the  abbey  of  St  Edmnnd's- 
bnry,  and  judicially  allowed  by  the  court,  (h) 

Hence  it  indisputably  appears,  that  parliaments,  or  general  councils,  are  coeval 
with  the  kingdom  itself.  How  those  parliaments  were  constitnted  and  com- 
posed, is  another  question,  which  has  been  matter  of  great  dispute  among  oor 
learned  antiquaries ;  and,  particularly,  whether  the  commons  were  summoned 
at  all ;  or,  if  snmmoned,  at  what  period  they  began  to  form  a  digtinot  assembly. 
But  it  is  not  my  intention  here  to  enter  into  controversies  of  this  sort  I  hold 
it  sufficient  that  it  is  generally  agreed,  that  in  the  main  the  ooustitntion  of  par- 
liament, as  it  now  stands,  was  marked  out  so  long  ago  as  the  seventeenth  ye^ 
of  King  John,  A.  D.  1315,  in  the  great  charter  granted  by  that  prinoe ;  wherein 
he  promiaeB  to  summon  all  archbishops,  bishops,  abbots,  earls,  and  greater  bar- 
ODS,  personally ;  and  all  other  tenants  in  chief  under  the  crown,  by  the  sheriff 
and  bailiffi ;  to  meet  at  a  certain  place,  with  forty  days'  notice  to  assess  aids 
and  scotages  when  necessa^  And  this  constitution  has  sabsisted  in  fact  at 
least  from  the  fear  1266, 19  Hen.  Ill :  there  being  still  extant  writs  of  that  dat«, 
to  snmmon  knights,  citizens,  and  burgesses,  to  parliament.  I  proceed  therefore 
to  inquire  wherein  ooneists  this  constitution  of  parliament,  as  it  now  stands, 
and  has  stood  for  the  space  of  at  least  five  hundred  years.  And  in  the  prosecu- 
tion of  this  inquiry,  I  shall  consider,  first,  the  manner  and  time  of  its  assem- 
bling :  secondly,  its  constitneut  parts :  thirdly,  the  laws  and  customs  re.lating  to 
parhament,  considered  as  one  aggregate  body :  fourthly  and  fifthly,  the  laws  and 
customs  relating  to  each  house,  separately  and  distinctly  taken :  sixl^ly,  the  meth- 
ods of  proceeding,  and  of  making  statutes,  in  both  houses :  and  lastly,  the  manner 
of  the  parliament's  adjournment  prorogation  and  dissolution. 

*I.  As  to  the  manner  and  time  of  assembling.  The  parliament  is  regu-  r*icn1 
larly  to  be  snmmoned  by  the  king's  writ  or  letter,  issued  out  of  chancery  *■  ■' 
by  advice  of  the  privy  council,  at  least  forty  days  before  it  begins  to  siL  (2)     It 

(rfl  GluTil.  I,  IS.  e.  SS.  1.  B,  0. 10.— Ptef.  B  Bep.-^  Inet  KB.  lo  L.i-e.i.  i/l  C.  1.  ( I. 

(01  Qiuaila  att  <ttbeat  ptt  maiam  ouuon  stHOvUm  deMmliuftMi  <«<,  Md  sro  commAhUm  fbwKJorvM 
eomttabtm  dtbttur.    t.»,e.V>.  l»)  Ta»r  book,  n  Edw.  m,  80. 

(2)TheperiodwaBatoiistiiiiefiffy(la7i,lHiti>iiowmdaoedt4>ttiii^-fiv«.    Stat  16 'ne.  a  S3. 
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ie  a  branch  of  the  royal  prer<^tiTe,  that  no  parliament  can  be  cosTened  bj  its 
own  anthoritj,  or  by  the  authority  of  any,  except  the  king  alone.  And  this 
prerogative  is  fotindM  npoa  yery  good  reason.  For,  supposing  it  had  a  right  to 
meet  spontaneonely,  withoat  bein^  called  together,  it  is  impoesible  to  conceive 
that  an  the  memt>ers,  and  each  of  the  honees,  would  agree  nnanimon^y  upon 
the  proper  time  and  place  of  meeting ;  and  if  half  of  the  members  met,  and 
half  absented  themselTes,  who  shall  determine  which  is  really  the  legislatiye 
bodv,  the  part  assembled,  or  that  which  stays  away  ?  It  is  therefore  necessary 
thai  the  parliament  should  be  called  together  at  a  determinate  time  and  place : 
and  highly  becoming  its  dignity  and  independence,  that  it  shonld  be  called 
t^^ther  by  none  but  one  of  its  own  constituent  parts :  and,  of  the  three  con- 
stituent parts,  this  office  can  only  appertain  to  the  king ;  as  he  is  a  single 
erson,  wnose  will  may  be  uniform  and  steady ;  the  first  person  in  the  nation, 
ing  superior  to  both  houses  in  dignity ;  and  the  only  branch  of  the  legisla- 
ture that  has  a  separate  existence  and  is  capable  of  performing  any  act  at  a 
time  when  no  parliament  is  in  being,  (t)  Nor  is  it  an  exception  to  this  rule 
that,  by  some  modem  statutes,  on  the  demise  of  a  king  or  queen,  if  there  be 
then  no  parliament  in  being,  the  last  parliament  revives,  and  is  to  sit  again 
for  six  months,  unless  dissolved  by  the  successor :  for  this  revived  parliament 
must  have  been  originally  summoned  by  the  crown. 

r  *15I  1  *^^  '^  ^'^^'  ^^^^  ^7  ^  statute,  16  Gar.  I,  o.  1,  it  was  enacted,  that  if 
*■  J  the  king  neglected  to  call  a  parliament  for  three  years,  the  peers  might 
assemble  and  issue  out  writs  for  choosing  one ;  and,  in  case  of  neglect  of  the 
peers,  the  constituents  might  meet  and  elect  one  themselves.  But  this,  if  ever 
put  in  practice,  would  have  been  liable  to  all  the  inconveniences  I  have  just  now 
stated ;  and  the  act  itself  was  esteemed  so  highly  detrimental  and  injurious  to 
the  royal  prerogative,  that  it  was  repealed  by  sutute  16  Oar.  II,  c.  1.  From 
thence  therefore  no  precedent  can  be  drawn. 

It  is  also  true,  that  the  convention -parliament,  which  restored  Eing  Charles 
the  Second,  met  above  a  month  before  his  return  ;  the  lords  by  their  own 
authority,  and  the  commons,  in  pnrsnanoe  of  writs  issued  in  the  name  of  the 
keepers  of  the  liberty  of  England,  by  authority  of  parliament :  and  that  the 
said  parliament  sat  till  the  twenty-ninth  of  December,  full  seven  monJ:hs  after 
ihe  restoration  ;  and  enacted  many  laws,  several  of  which  are  till  in  force. 
But  this  was  for  the  necessity  of  the  thing,  which  supersedes  all  law ;  for  if 
they  had  not  so  met,  it  was  morally  impossible  that  the  kingdom  shonld  have 
settled  in  peace.  And  the  first  thing  done  after  the  king's  return  was  to  pass 
an  act  declaring  this  to  be  a  good  paruament,  notwithstanding  the  defect  of  the 
king's  writs.  {^  So  that,  as  the  roval  prerogative  was  chiefly  wounded  by  their 
BO  meeting,  and  as  the  kinj^  himseli,  who  alone  had  a  right  to  object,  consented 
to  waive  me  objection,  this  cannot  be  diawn  into  an  example  in  prejudice  of 
the  rights  of  the  crown.  Besides  we  should  also  remember,  that  it  was  at  that 
time  a  great  doubt  among  the  lawyers,  (l)  whether  even  this  healing  act  made 
it  a  good  parliament ;  and  held  by  very  many  in  the  negative ;  though  it  seems 
to  have  been  too  nice  a  scruple.  And  yet,  out  of  abundant  canhon,  it  was 
thought  necessary  to  confirm  its  acts  in  the  next  parliament,  by  statute  13  Car. 
H,  c  7,  and  c  14 

r*lfi21  'It  is  likewise  true,  that  at  tie  time  of  the  revolution,  A.  D,  1688,  the 
L  ^"*  J  lords  and  commons  by  their  own  authority,  and  upon  the  summons  of 
the  prinoe  of  Orange,  (afterwards  King  William,)  met  in  a  convention,  and 
therein  disposed  of  the  crown  and  kingdom,  Bnt  it  must  be  remembered,  that 
this  assembling  was  upon  a  like  principle  of  necessity  as  at  the  restoration ; 
that  is,  upon  a  full  conviction  that  Sing  James  the  Second  had  abdicated  the 

(A  Bt  oiatliM  somewhat  ilniilar  to  tbOM  the  rennbllo  of  Venlne  waa  aotnited,  wben  tomnU  tb»  aad  (tf 
the  wTeiilh  ceiitarr  il  BboUsbeil  the  trlliuno  ot  Ibe  people,  who  were  annnilly  chosen  br  the  sereral  ili»- 
tritttoftheVenetinn  territory.  Mil  conBtilUtecla  doge  In  Ihelrsteail;  in  whom  the  ciecntiTe  poveroTthc 
Blnto  Bt  preunl  redilog.  For  which  their  bMorUOB  hive  ■Htsned  thus,  u  theprlDCipKlrsuoiu.  1.  Tbe 
pmt>''ety  of  hsTing  tbe  exeoative  power  a  part  of  the  lerislaiJro,  or  Knnle;  to  which  (he  Ibrni 
mairiBtniloa  were  not  admitted.  8.  The  noMeally  or  having  i  '  " 
when  Hparnted.    (Hod.  Ud.  HIiL  zxtII,  U 
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^Temment  and  that  the  throne  was  thereby  vacant :  which  supposition  of  the 
individual  members  was  confirmed  by  their  concurrent  resolution,  when  they 
actually  came  together.  And  in  such  a  case  as  the  palpable  vacancy  of  a  throne 
it  follows  ex  Jiecessitaie  rei,  that  the  fonn  of  the  royal  writs  must  aa  laid  aside, 
otherwise  uo  parliament  can  ever  meet  again.  For,  let  us  put  another  poseibie 
case,  and  suppose,  for  the  sake  of  argument,  that  the  whole  royal  line  should  at 
any  time  &il  and  become  extinct,  which  would  indisputably  vacate  the  throne : 
in  this  sitnation  it  seems  reasonable  to  presume,  that  the  body  of  the  nation, 
coaBisting  of  lords  and  commons,  would  have  a  right  to  meet  and  settle  the 
goverument;  otherwise  there  must  be  no  government  at  alL  Aud  upon  thisaud 
no  other  principle  did  the  convention  in  1688  assemble.  The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal  summons,  not  a  conse- 
quence of  it.  They  did  not  assemble  without  wnt,  and  then  make  the  throne 
vacant;  but  the  throne  being  previously  vacant  by  the  king's  abdication,  they 
assembled  without  writ,  as  they  must  do  if  they  assembled  at  all  Had  the 
throne  been  full,  their  meeting  would  not  have  been  r^ular ;  but  as  it  was 
really  empty,  such  meeting  became  absolutelv  necessary.  And  accordingly  it  is 
declaEed  by  statute  1  W.  and  M.  St  1,  c  1,  tiiat  this  convention  was  really  the 
two  houses  of  parliament,  notwithstanding  the  want  of  writs  or  other  defects  of 
form.  So  that  notwithstanding  these  two  capital  exceptions,  which  were  justi- 
fiable only  on  a  principle  of  necessity,  (and  each  of  which  by  the  way,  induced  a 
revolution  iu  the  government,}  the  rule  laid  down  is  in  general  certain,  that  the 
king,  only,  can  convoke  a  pcu-luunent 

*Aiid  this  by  the  ancient  statutes  of  the  realm  (m)  he  is  bound  to  do  r«i  jcai 
every  year,  or  oftner,  if  need  be.  Not  that  he  is,  or  ever  was,  obliged  i-  -' 
by  these  statutes  to  call  a  new  parliament  every  year ;  but  only  to  permit  a  par- 
liament to  sit  annni^ly  for  the  redress  of  grievances,  and  dispatch  of  business, 
i/need  be.{3)  These  last  words  are  so  loose  and  vague,  that  such  of  our  mon- 
archs  as  were  inclined  to  govern  without  parliaments,  neglected  the  convoking 
them  sometimes  for  a  very  considerable  period,  under  pretence  that  there  was 
no  need  of  tliem.  Bnt,  to  remedy  this,  by  the  statute  16  Car.  II,  c.  1,  it  is 
enacted,  that  the  sitting  and  holding  of  parliaments  shall  not  be  intermitted 
above  three  years  at  the  most  And  by  the  statute  1  W.  and  U.  8t  2,  c  3,  it  is 
declared  to  be  one  of  the  rights  of  the  people,  that  for  redress  of  all  grievaaces, 
and  for  the  amending,  strengthening  and  preserving  the  laws,  parliaments  ought 
to  be  held  fregueniit/.  And  this  indefinite  frequency  ia  again  reduced  to  a 
certainty  by  statute  6  W.  and  M.  c  %,  which  enacte,  as  the  statut«  of  Charles  the 
Second  had  done  before,  that  a  new  parliament  ahsll  be  called  within  three  years 
(n)  after  the  determination  of  the  former.  (4) 

(M  4  Kdw.  m  0.  ».    MBdw.  m,a.  ID, 

riod.  tbat  !■  Bllowod 
1.  BlU.  XDCUi,  U. 

I,  argaed  ingBnloiuI  v  aniiut 
_  V  nted  be,  referwa  only  to 
Uie  pTM«ding  word,  oftener.  Bo  Uiat  the  trae  dgnifioAtion  wu.  uat  a  pariiameDt  should  be 
held  ODOe  mttj  tmk  it  all  eveaOa;  and  if  then  Bb(«ld  be  any  need  to  hold  it  oftenw,  Uien  moie 
tbanoDM.  8m  hia  Deolantion,  Ac,  p,  160.  The  cotMnpomy  reooida  of  p&rlucneii^  in  gome 
ot  wbioh  It  is  M  ezprewed  wiUioDt  411;  ambiguity,  pn>ve  beyoiid  all  ooutroveny  that  Uiii  1b  the 
tine  ooiutructiiiii.} 
In  the  MlDwtng  rdgn  the  IcoigMt  dtuatfoiw  and  intenaisiioos  warn  neuiy  h  tbllowa  r 
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II.  The  ooQstitnent  parte  of  ft  parliament  are  the  next  objecU  of  oat  inquiry. 
And  these  are  the  king's  majesty,  sitting  there  in  his  roy^  political  capacity, 
aod  the  three  estates  m  the  realm ;  the  lords  spiritual,  the  lords  temporal,  (who 
sit,  together  with  the  king,  in  one  house)  and  the  commons,  who  sit  by  them- 
selves m  another.  And  the  king,  and  these  three  estates,  together,  form  the 
great  corporation  or  body  politic  of  the  kingdom,  {o)  of  which  the  king  is  said 
to  be  caput  principivm  et  jinis.  For  upon  their  coming  together  the  king  meets 
them  either  in  person  or  by  representation ;  without  which  there  can  be  no 
beginning  of  a  parliament ;  ( j})  audhe  alsohas  done  the  power  of  dissolving 
them. 

r*1541  *^*  '^  highly  necessary  for  preserving  the  balance  of  the  constitution, 
*■  -'  that  the  executive  power  should  be  a  oranch,  though  not  the  whole,  of 
the  legislative.  The  total  anion  of  them,  we  have  seen,  would  be  productive  of 
tyranny ;  the  total  disjunction  of  them  for  the  present  would  in  the  end  pro- 
duce the  same  effects,  by  causing  that  union  agamst  which  it  seems  to  provide. 
The  legislative  would  soon  become  tyrannical,  by  making  continual  encroach- 
ments, and  gradually  assuming  to  itself  the  rights  of  the  executive  power. 
•  Thus  the  long  parliament  of  Charles  the  First,  while  it  acted  in  a  oonstitu- 
tional  manner,  with  the  royal  concurrence,  redressed  many  heavy  grievancee, 
and- established  many  salutary  laws.  But  when  the  two  houses  assumed  the 
power  of  legislation,  in  exclusion  of  the  royal  authority,  they  soon  after 
assumed  likewise  the  reins  of  administration ;  and,  in  consequence  of  these 
united  powers  overturned  both  church  and  state,  and  established  a  worse 
oppression  th&j  any  they  pretended  to  remedy.  To  hinder  therefore  any  such 
encroachments,  the  king  is  himself  a  part  of  the  parliament :  and,  as  this  is  ths 
reason  of  his  being  so,  very  properly,  therefore  the  share  of  legislation,  which 
the  constitution  has  placed  in  the  crown,  consists  in  the  power  of  rejecting 
rather  than  resolving;  this  being  safBcieut  to  answer  the  end  proposed.  Tor  we 
may  apply  to  the  royal  negative,  in  this  instance,  what  Cicero  ooserves  of  the 
ne^tive  of  the  Roman  tribunes,  that  the  crown  has  not  any  power  of  doitiff 
wrong,  but  merely  of  preventing  wrong  from  being  done,  (q)  The  crown  can- 
not mgin  of  itself  any  alterations  in  Qie  present  established  law;  but  it  may 
approve  or  disapprove  of  the  alterations  suggested  and  consented  to  by  the  two 
houses.  The  legislative  therefore  cannot  abridge  the  executive  power  of  any 
rights  which  it  now  has  by  law,  without  its  own  consent:  since  tne  law  must 
perpetually  stand  as  it  now  does,  unless  all  the  powers  will  agree  to  alter  iL 
And  herein  indeed  consists  the  trno  excellcnoe  of  the  English  government,  that 
r*155 1  ^^  ^^  parts  of  it  form  a  mutual  *check  upon  each  other.  In  the  legis- 
'-  ^  lature,  the  people  are  a  check  upon  the  nobility,  and  the  nobility  a 
check  upon  the  people ;  by  the  mutual  privilege  of  rejecting  what  the  other  has 
resolved :  while  the  king  is  a  check  upon  both,  which  preserves  the  executive 
power  from  encroachments.  And  this  very  executive  power  is  again  checked 
and  kept  within  due  bounds  by  the  two  houses,  through  the  privilege  they  have 
of  inquiring  into,  impeaching  and  punishing  the  conduct  (not  indeed  of  the 
king,  (f )  which  would  destroy  his  constitutional  independence ;  but,  which  is 
more  teneficial  to  the  pubLc)  of  his  evil  and  pernicious  counsellors.  Thus 
every  branch  of  our  civil  polity  supports  and  is  supported,  regulates  and  is 
regulated  by  the  rest :  for  the  two  houses  naturally  drawmg  in  two  directions  of 
opposite  interest,  and  the  prerogative  in  another  still  different  from  them  both, 
they  mutually  keep  each  other  from  exceeding  their  proper  limits ;  while  the 
wholeisprevented  from  separation  and  artificially  connected  togetiier  by  the 
mixed  nature  of  the  crown,  which  is  a  part  of  the  legislature,  and  the  sole 
execntlTe  magistrate  Like  tiiree  distinct  powers  in  mechanics,  they  jointly  impel 
the  machine  of  government  in  a  direction  different  from  what  either,  acting  by 
itself  would  have  done ;  but  at  the  same  time  in  a  direction  partaking  of  each, 
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aad  formed  out  of  all ;  a  direction  which  constitutes  the  true  line  of  the  liberty 
and  happiness  of  the  community.  (5) 

Let  us  now  consider  these  couBtituent  parts  of  the  sovereign  power,  or  par- 
liament, each  in  a  separate  view.  The  kin^s  majesty  will  be  the  subject  of  the 
next,  and  many  subsequent  chapters,  to  which  we  must  at  present  refer. 

The  next  in  order  are  the  spiritu^  lords.  These  consist  of  two  w«hbishope 
and  twenty-foar  bishops,  (6)  and,  at  the  dissolution  of  monaatfiries  by  Henry 
VIII,  consisted  likewise  of  twenty-six  mitred  abbote,  and  two  priora :  (s)  a  very 
considerable  body,  and  in  those  times  equal  in  numt>er  to  the  temporal  nobility. 
(/)  (7)  All  these  hold,  or  are  supposed  to  hold,  ^certain  ancient  baranies  |-  *iRgi 
under  the  king;  for  William  me  Conqueror  thought  proper  to  chanee  '-  ^ 
the  spiritual  tenure  of  frankalmoign,  or  free  alma,  under  which  the  bishops 
held  their  landfi  during  the  Saxon  government,  into  the  feudal  or  Norman  tenure 
by  barony,  which  subjected  their  estates  to  all  civil  charges  and  asseesments, 
m)m  which  they  were  before  exempt:  (m)  and,  in  right  of  succession  to  those 
baronies,  which  were  unalienable  from  their  respective  dignities,  the  biahops 
and  abbots  were  allowed  their  seats  in  the  house  of  lords,  (x)  (8)  But  though 
these  lords  spiritual  are,  in  the  eye  of  the  law,  a  distinct  estate  from  the  loras 
temporal,  and  are  so  diatingoiahed  in  most  of  our  acts  of  parliament,  yet,  in 
practice,  they  are  usually  blended  together  imder  the  one  name  of  the  lords; 
they  intermix  in  their  votes;  and  the  majority  of  such  intermixture  joins  both 
And  from  this  want  of  a  separate  assembly  and  separate  negative  of 

m.  htm.  *.  II.  n. 
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(5)  The  grsdoal  obanges  which  have  been  taking  place  in  Uw  ooDBtitntiou  of  Qreat  Brftaio 
mnoe  ttaeee  commentariea  were  written,  bnt  whion  have  been  pertdonlarly  noticeable  onlf  on. 
ocoadona  of  great  eioitement,  like  those  of  the  passage  of  the  reform  bill  m  IS32,  aikd  the  Irldi 
Church  DiasBtabliahment  bill  in  1S89,  have  had  the  ^lect  to  destroy  in  great  degree  the  equili- 
biiimi  of  power  in  the  British  eoveniinont,  and  to  make  the  hoase  of  oummons  at  length  the 
ooutrolling  anthority  in  that  retJtn,  The  ooutrol  over  the  eiecative  deparijnent  is  established 
by  the  recoenition  of  the  principle  that  on  a!)  important  measares  the  ndriBerB  of  the  orown 
moat  be  in  nanuonj  with  the  m^oritf  of  the  commons,  and  that  whenever  it  appears  that 
this  hannonj  does  not  exist,  the  ministry  maet  either  resign,  or  dissolve  the  pariiament  and 
i^peal  to  Uie  people  in  a  new  electiou,  in  the  hope  of  obtaining  a  mqjoritj  with  different  «en- 
timentB.  The  snperiority  over  the  honae  of  brde  exists  in  the  right  to  originate  all  money 
bCUa,  and  at  last  in  the  establishment,  procticollv,  of  the  principle  that  the  lords  shall  not  r^eot 
"I  important  measure  that  is  olearly  demanded  by  the  people,  and  has  been  passed  by  the 
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commons.  The  gradnai  extenson  of  the  power  of  the  commons  wiU  be  traced  with  lntai«at 
in  May's  Constitatjonal  History  of  Ehigland.  The  power  of  the  crown  to  ngject  or  veto  a  mea- 
sure, adopted  in  parliament,  is  obsolete,  as  of  course  it  must  become  when  the  prinoiple  is 
reoogniiea  that  the  ministry  mnat  be  baimonions  in  aentimont  with  the  majority  of  tiie  oommons, 
and  that  the  orown  only  acU  tbion^  the  ministiy.  The  power  of  impeaohment  would  be 
eierdsed  nnhedtatingly  if  this  principle  shonlil  be  aisregarded.  The  balance  of  power  is  bet- 
ter arranged  antt  bett«r  preserved  in  America.  The  president  has  a  qualified  veto  upon  all 
oouresaional  lef^slation,  which  cau  only  be  overcome  by  a  conouireot  vote  of  two-thirds  of 
eaon  hoose.  ConsL  art.  1,  $  7.  And  thu,  together  with  hie  right  to  oommnuicate  and  recom- 
mend measares  by  mess^,  Art.  2,  i  3,  makes  him  an  important  branch  of  the  legislative  depart- 
ment. There  is  no  oonatitutiona!  principle  in  our  government  which  renders  it  obligatory  that 
the  presidenf  B  advisers  shotild  be  In  h^mony  with  congress,  or  with  either  honse  of  it  Nor 
does  either  bonse  hesitate  at  any  time  to  reject  any  measnrs  adopted  by  Uie  other,  if  the  jndg- 
meat  of  its  members  reoonunends  that  course. 

(6)  On  the  nnkm  with  Ireland  an  addition  of  fonr  representatiVB  peers  (one  archbishop  and 
throe  bidiDpe)  wia  made  for  that  kingdom,  bat  by  the  disostablishmont  of  the  Irish  Choroh  these 
bishoprJM  will  cease  to  exist 

(I)  [In  the  place  referred  to.  Lord  Coke  eays,  there  were  twenty-seven  abbots  and  two  priors, 
and  he  is  there  silent  respeotii^  the  number  of  the  temporal  peers ;  bnt,  in  the  Grat  page  of  the 
4tfa  InatitQte,  he  says  their  nnmber,  when  he  is  then  wilting,  is  106,  and  the  number  of  the  com- 
mons 493.] 

(6)  [The  right  by  which  these  spiritnal  lords  sit,  whether  derived  nnder  their  alleged  baronies, 
or  fivm  usage,  is  disoasBcd,  Eargr,  Co.  Litt.  135.  b.  n.  1.  Mr.  H.  inclines  to  adopt  Lord  Hale's 
position,  namely,  that  they  sit  by  usage.  Mr.  Hallam  haa  also  adverted  to  the  qnestion,  Hidd. 
Ages,  o.  Tiii,  and  rendered  it  aoceasible  to  the  general  reader ;  bnt  the  student,  if  be  have  a  turn 
for  coqJeotamit  invesUgatJon,  may  oonEult  Lord  Hale's  MS.  Jura  Corona,  aM  Bi^n  'Waibnr- 
ton'a  Alliance  between  Chnnth  and  State,  4th  edit  p.  149.] 
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the  prelates,  some  writers  have  argaed  {y)  rery  oogently,  that  the  lor^  spiritual 
and  temporal  are  now,  in  reality,  only  one  estate,  (z)  which  is  unquestionably 
true  in  every  effectual  sense,  thouGrh  the  ancient  distinction  between  them  stiU 
nominally  continaes.  For  if  a  bill  shonld  pass  their  honae,  there  is  no  doubt  of 
its  validity,  though  every  lord  spiritual  should  vote  against  it ;  of  which  Seldon, 
{a)  and  Sir  Edward  Coke,  (i)  give  many  instances :  as  on  the  other  hand,  I 
presume  it  would  be  equally  good,  if  the  lords  temporal  present  were  inferior  to 
the  bishops  in  Dumber,  and  every  one  of  those  temporal  lords  gave  his  vote  to 
reject  the  oill ;  though  Sir  Edward  Coke  seems  to  doubt  (c)  whether  this  would 
not  be  an  ordinance,  rather  than  an  act,  of  parliament. 

r*lB7l  *T'*^  lords  temporal  consist  of  all  the  peers  of  the  realm  (9)  (the 
<-  -I  bishops  not  being  in  strictness  held  to  be  such,  but  merely  lords  of  par- 
liament) ((^)  Dy*  whatever  title  of  nobility  distinguished,  dukes,  marquises, 
earls,  viscounts,  or  barons ;  of  which  dignities  we  shall  speak  more  hereafter. 
Some  of  these  sit  by  descent,  as  do  all  ancient  peers;  some  by  creation,  as  do 
all  new-made  ones ;  others,  since  the  union  with  Scotland,  by  election,  which  is 
the  case  of  the  sixteen  peers,  who  represent  the  body  of  the  Scots  nobility.  (10) 
Their  number  is  indefinite,  and  may  be  inoreased  at  will  by  the  power  of  the 
crown ;  (11)  and  once,  in  the  reign  of  Queen  Annie,  there  was  an  instance  of 
creating  no  less  than  twelve  together;  in  contemplation  of  which, in  the  reign 
of  King  George  the  First,  a  bill  passed  the  house  of  lords,  and  was  countenant^ 
by  the  then  ministry,  for  limiting  the  number  of  the  peerage.    This  ^ 
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was  ill-relished,  and  miscarried  in  the  honse  of  commons,  whose  leading  mem- 
bers were  then  desirous  to  keep  the  avenues  to  the  other  honse  as  open  and  easy 
as  possible. 

The  distinction  of  rank  and  honours  is  necessary  in  evey  well-governed  state, 
in  order  to  reward  such  ae  are  eminent  for  their  services  to  the  public,  in  a 
manner  the  most  desirable  to  individuals,  and  yet  without  burden  to  the  com- 
munity; exciting  thereby  an  ambitious  yet  laudable  ardor,  and  generous  emula- 
tion, m  others:  and  emulation,  or  virtuous  ambition,  is  a  spring  of  action, 
which,  however  dangerous  or  invidious  in  a  mere  republic,  or  under  a  despotic 
sway,  will  certainly  be  attended  with  good  efi'ects  under  a  free  monarchy,  where, 
without  destroying  its  existence,  its  excesses  may  be  continually  restrained  by 
that  superior  power,  from  which  all  honour  is  derived.  Such  a  spirit,  when 
nationally  diffused,  gives  life  and  vigour  to  the  oommnnit^ ;  it  sets  all  the  wheels 
r*1581  **  government  in  motion,  *whioh,  under  a  wise  regulator,  may  be 
L        1  directed  to  any  beneficial  purpose ;  and  thereby  every  individual  may  be 

Ig)  WlilUlooks  Od  Paiilfttn.  c.  Ti.    Wirbiut.  AlUanca,  b.  a,  o.  S.  (i)  Dver,  80. 

la)  BaroDBfce,  p.  I.  o.  fl.  The  act  oC  imlrnrnilt;.  1.  Elll.  c.  S,  wu  pu»d  nilb  Uie  dinent  of  all  the  bUli- 
opa.  (Olbs.  codeK.  WI)  ud  tberelbre  Ihe  Btfle  of^ordi  qilriteaf  U  omitted  Ihronjthout  the  whole. 

(fr)ll»I.  MS,  A,  T.  Bee  Kollir,  IM.  where  It  U  biddeo  by  Uie  Indiin,  7  Hen.  VIII,  that  the  Un*  rnhj' held 
DuLlungoC  wlthont  any  >|iirllnhl  lords.  This  was  also  eieraplfHed  In  ftot,  In  the  two  flnt  parlluienM  of 
Cbartei  n.  wheraln  no  blahopt  ware  (nmmaned,  lUl  alter  the  rapeal  ot  the  statate  16  Car.  l,a.V,bj  etatnte 
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(9)  By  Btat.  39  <uid  40  a«o.  in,  &  ST,  art  4,  twenty-eight  loTds  temporal  of  Itelud,  elected 
for  life  by  the  pean  of  Ireland,  Rhall  nit  and  vote,  on  Uie  part  of  Ireland,  in  tiie  house  of  lonU. 
The  Mme  article  preacribes  the  mode  of  election,  and  refers  the  deeifdon  of  any  qnestion  arleing 
thereon  te  the  honge  of  lorda,  where,  if  the  votea  be  equal,  the  nameB  of  the  caudldatea  are  to  be 
pat  into  a  glass  and  one  drawn  oat  by  the  clerk  of  the  pariiament  dniiiig  the  dttiiis  of  the  boose. 
TTntil  the  peerage  of  Ireland  be  rednoed  to  one  hundred  the  prerogative  is  limitea  to  oreate  one 

eer  npon  three  extinctions ;  anA,  on  the  peerage  being  rednoed  te  one  bondred,  the  prerogative 
limited  to  keeping  ap  that  unniber.] 

(10)  [The  Soots  nobility  sit  one  parliament  only :  the  Irish  for  life.] 

(II  The  reader  will  Temember  the  oariTing  of  the  reform  bin  of  1833,  by  the  threat  of 
creating  a  sufficient  nnmbar  of  peers  to  overcome  the  adverse  m^ority  in  that  body.  See 
May's  ConsL  Hiit.  c.  6.  This,  however,  was  an  extreme  measure,  and  was  regained  at  tAe  time 
as  eztm-ooDstitational,  end  only  to  be  Teeorted  to  In  order  to  avert  the  Imminent  danger  of  olvil 
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made  mbeerrieiit  to  the  public  good,  while  he  principally  meaiis  to  promote  his 
own  particular  Tiew&  A  body  of  nobility  Ib  alio  more  pecDli^ly.-aecessary  in 
our  mixed  and  compounded  constitution,  m  order  to  support  the  rights  of  both 
the  crown  and  the  people,  by  forming  a  barrier  to  withstand  the  encr»«ichnieut« 
of  both.  It  createa  and  preaerves  that  gradual  scale  of  dignity,  which  pipceeds 
from  the  peanut  to  the  prince ;  riBing  like  a  pyramid  from  a  orosd  found[Ctioi> 
and  diminishing  to  a  point  ae  it  riees.  It  ia  this  aficendins  and  contracting  prV 
portion  that  adds  stability  to  any  government ;  for  when  ue  departure  is  sudden 
from  one  extreme  to  another,  we  may  pronounce  that  state  to  be  precarious. 
The  nobility,  therefore,  are  the  pillars  which  are  reared  from  among  the  people 
more  immediately  to  support  the  throne ;  and  if  that  falls,  they  must  also  be 
buried  under  its  ruins.  Accordingly,  when  in  the  last  century  the  oommona  had 
determined  to  extirpate  monarchy,  tiiey  also  voted  the  house  of  lords  to  be  use- 
lees  and  dangerous.  And  since  titles  of  nobility  are  thus  expedient  in  the  state, 
it  is  also  expedient  that  their  owners  should  form  an  independent  and  separate 
branch  of  the  legislature.  If  they  were  confounded  with  the  mass  of  the  people, 
uid  like  them  had  only  a  vote  in  electing  representatives,  their  privileges  would 
Boon  be  home  down  and  overwhelmed  by  the  popular  torrent,  which  would  effect- 
uallv  level  aU  distinotions.  It  is  therefore  highly  necessary  that  the  body  of 
nobles  should  have  a  distinct  assembly,  distinct  deliberations,  and  distinct  poweiB 
from  tiie  commons. 

The  commons  consist  of  all  such  men  of  property  in  the  kingdom  as  have  not 
seats  in  the  house  of  lords ;  every  one  of  which  has  a  voice  in  parliament,  cither 
personally,  or  by  his  representatives.  In  a  free  state  every  man,  who  is  supposed 
a  free  agent,  ought  to  be  in  Some  measure  his  own  governor ;  and  therefore  a 
branch  at  leaat  of  the  legislative  power  should  reside  in  the  whole  body  of  the 
people.  And  this  power,  when  the  territories  of  the  state  are  small  and  its  citi- 
zens easily  known,  ehoald  be  exercised  by  the  people  •in  their  aggregate  r ,, -g  ■■ 
or  collective  capacity,  as  waa  wisely  ordained  in  the  petty  republics  of  I-  J 

Greece,  and  the  first  rudiments  of  the  Soman  state.  But  this  will  be  highly 
inconvenient,  when  the  public  territory  is  extended  to  any  considerable  degree, 
and  the  number  of  citizens  is  increased.  Thus  when,  after  the  social  war,  all 
the  burghers  of  Italy  were  admitted  free  citizens  of  Borne,  and  each  had  a  vote 
in  the  public  assemblies,  it  became  impossible  to  distinguish  the  spurious  irom 
the  re^  voter,  and  from  that  time  all  elections  and  popular  deliberations  grew 
tumultuous  and  disorderly ;  whidi  paved  the  way  for  marius  and  Sylla,  Pompey 
and  Gcesar,  to  trample  on  the  liberties  of  their  countir,  and  at  last  to  dissolve 
Qte  commonwealth.  In  so  laige  a  state  as  oUrs,  it  is  therefore  very  wisely  con- 
trived that  the  people  should  do  that  by  their  representatives,  which  it  is  imprac- 
ticable to  perform  in  person ;  representatives,  chosen  by  a  number  of  minute 
and  separate  districts,  wherein  all  the  voters  are,  or  easily  may  be,  distinguished. 
The  counties  are  therefore  represented  t^  bnighta,  elected  by  the  proprietors  of 
lands ;  the  citizens  and  boroughs  are  represented  by  citizens  and  burgesse^ 
chosen  by  the  mercantile  part,  or  supposed  trading  interest  of  the  nation ;  much 
in  the  same  manner  as  the  bureherB  in  the  diet  of  Sweden  are  chosen  by  the 
corporate  towns,  Stockholm  sending  four,  as  London  does  with  us,  other  cities 
two,  and  some  only  one.  (e)  The  number  of  English  representatives  is  513,  and 
of  Scots  45 ;  in  all  558,  (13)  And  every  member,  though  chosen  by  one  partic- 
ular district,  when  elected  and  returned,  serves  for  the  whole  realm ;  for  uie  end 
of  his  coining  thither  is  not  particular,  but  general ;  not  barely  to  advantage  his 
oonstitaents,  but  the  common  wealth ;  to  advise  his  majesty  (as  appears  from  the 
mit  of  summons)  (/)  "de  commttni  consilio  super  negottis  qutbusdam  arduia 

ft}  Uai.  Ud.  Wat.  mill.  IS.  (f;  1  Intt.  U. 

(12)  Sf  etat  39  and  40  Geo.  Ill,  c>  S7,  one  btmdred  reprsseDlativee  of  Iralaiid  moiit  be  added 
to  tlieM.  Bv  Btat  3  WilllBm  IV,  oo.  45,  6&  aod  86,  tbe  number  of  SngUBb  repreBentatiTeB  wia 
c«duc«d  to  500 ;  ^e  Scotch  repreBentatioii  inoreMed  to  53,  ftnd  tile  Irish  h>  105,  makiDg  the  total 
noniber  tSS. 
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et  urgenHiut,  j'^m^,  atatitm,  et  dsfensionmn  regni  Anglia  et  ecchsia  Angliama 
concernentiinA.'^-l'AiidL  therefore  ne  is  not  bound,  liKe  a  depntj  in  the  nnited 
provinceq,  & 'jumsult  with,  or  take  the  advice  o^  hia  constituents  upon  any  par- 
ticalai;j>tfi(kt'  unlesB  he  himself  thinks  it  proper  or  prudent  eo  to  do.  (13) 
r*%lin'']''  *  *'^^'^^  ^^  ^^^  constitnent  parts  of  a  parliament ;  the  kin^,  the  lord« 
^•%  ■  *'  spiritaal  and  temporal,  and  the  commonB.  (14)  Parts,  of  which  each  is 
Vso'n'ecessary,  that  the  consent  of  all  three  is  required  to  make  any  new  law  that 
1  shall  bind  the  subject.  Whatever  is  enacted  for  law  by  one,  or  by  two  only,  of 
the  three,  is  no  statute ;  xaA.  to  it  no  regard  is  due,  unleas  in  macterB  relating  to 
their  own  privileges.  For  though,  in  nmes  of  madness  and  anarchy,  the  com- 
mons once  passed  a  vote,  ( o )  "  that  whatever  is  enacted  or  declared  for  law  by 
the  commons  in  parliament  aesembled,  hath  the  force  of  law ;  and  all  the  people 
of  this  nation  are  concluded  thereby,  although  the  consent  and  cononrrence  of 
the  kins  or  house  of  peers  be  not  had  thereto ;"  yet,  when  the  constitution  was 
restored  in  all  its  forms,  it  was  particularly  enacted  by  statute  13  Gar.  II,  &  1, 
that  if  any  person  shall  maliciously  or  advisedly  affirm  that  both  or  either  of  the 
houses  of  parliament  have  any  legislative  authority  without  the  king,  snch  per- 
son  shall  mcur  all  the  penalties  of  a  prmmunire. 

III.  We  are  nest  to  examine  the  laWs  and  customs  relating  to  parliamenl^  thus 
united  together,  and  considered  as  one  aggregate  body. 

The  power  and  jurisdiction  of  parliament,  says  Sir  Edward  Coke,  (A)  is  so 
transcendent  and  absolute,  that  it  cannot  be  confined,  either  for  causes  or  per- 
sons, within  any  bounds.  And  of  this  high  court,  he  adds,  it  may  be  truly  said, 
"  si  antiquitaiem  species,  est  vetusHssinta ;  si  dignitatem,  est  honortUisHma  ;  n 
jurisdictionem,  est  capadssima."  It  hath  sovereign  and  uncontrollable  author- 
ity in  the  making,  confirming,  enlarging,  restraining,  abrogating,  repealing, 
reriTing,  and  expounding  of  laws,  concerning  matters  of  all  possib^  denomina- 
tiona,  eccleaiaetical  or  temporal,  civil,  military,  maritime,  or  cnminal :  this  being 
the  place  where  that  absolute  despotic  power  which  must  in  all  government 
reside  somewhere,  is  intrusted  by  the  coustitutioti  of  these  kingdoms.  All  mis- 
r  'lei  1  *^^^^  *"•'■  *grievancea,  operations  and  remedies,  that  transcend  the 
t  ^  ordinary  course  of  the  laws,  are  within  the  reach  of  this  extraordinary 

tribunal  It  can  regulate  or  new  model  the  succession  to  the  crown ;  as  was 
done  in  the  reign  of  Henry  VIII  and  William  III.  It  can  alter  the  established 
religion  of  the  land ;  as  was  done  in  a  variety  of  instances,  in  the  reigns  of  King 
Henry  VIII  and  his  three  children.  It  can  change  and  create  afr^  even  the 
constitution  of  the  kingdom  and  of  pt^'liaments  themselves ;  as  was  done  by  the 
act  of  union,  and  the  several  statutes  fbr  triennial  and  septennial  elections.  It 
can,  in  short,  do  every  thine  that  is  not  naturally  impossible ;  and  therefore 
some  have  not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold,  the  omni- 
potence of  pwliament.  (10)  Tme  it  is,  that  What  the  parliament  doth,  no 
authority  upon  earth  can  undo ;  so  that  it  ie  a  matter  most  essential  to  the  lib- 
erties of  this  kingdom  tiiat  such  members  be  delegated  to  this  important  trust 
as  are  moat  eminent  for  their  probity,  their  fortitude,  and  their  knowledge ;  for 
(fl  4  Jtn.  1«M.  M)  4  iDit.  w. 


Btate,  fhoeen  bj  the  ie^aMrw  thweor  for  aii  jearx :  all  1,  {  3 ;  and  Uie  house  of  Tepreeeote- 
tive«  ol  memb«ffl  obamn  evety  second  VMr  b;  the  people  of  the  Beveral  Rtalea ;  art  1,  $  2.  Rep- 
TeeeDtative«  are  apportioned  among  the  several  states  according  to  their  respeodve  numb^ 
eiolndinf  Indians  not  taxed,  and  by  a  ratio  provinnslj  fiied  lij  congress,  trat  not  to  ezoeed  one 
for  evGiy  thirty  thooBand.     Each  state  is  to  have  at  least  one  ropreaentative.     lb. 

(15}  [I)e  Lolme  has  iin;proved  opon  this,  and  has,  I  think,  anwoirantabl;  asserted,  that  "it  is 
a  nmdameutal  principle  with  the  Englisb  lawvers,  that  partUtnent  can  do  erery  thine  but  make 
B  woman  a  man,  and  a  man  a  woman."  p.  134.  The  omnipot^'noe  of  paritamont  ngDihes  nothing 
more  than  the  mpreme  sovereign  power  of  the  state,  or  a  power  of  action  nnconliolled  bj  any 
eopcniOT.  In  this  sense,  the  kuig,  in  the  exercise  of  his  prerogativeK,  and  the  bonse  of  loids,  fii 
the  interpretation  of  laws,  are  altv  omnipotent ;  that  is,  free  ftvm  the  control  of  any  saperior  pm 
Tided  by  the  oonstitatlon.] 
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it  wag  a  known  apothegm  of  the  sreat  lord  treasurer  Burleigh,  "  that  England 
could  never  be  rained  but  bj  a  pa^ioment;"  and,  ae  Sir  Matthew  Hale  observes, 
(i)  "  this  being  the  highest  and  greatest  aourt,  over  which  none  other  can  have 
juriBdiction  in  the  kingdom,  if  by  any  means  a  misffovemment  should  any  way 
&11  upon  it  the  subjects  of  this  kingdom  are  left  without  all  manner  of  remedy. 
To  the  same  parpose  the  president  Montesquieu,  though  I  trust  too  hastily,  pre- 
sages (k)  that,  as  Rome,  Sparta,  and  Carthage,  have  lost  their  libert]^,  and  per- 
ished, so  the  constitution  of  England  will  in  time  lose  its  liberty,  will  pensh : 
it  wiU  perish,  whenever  the  legislative  power  aliall  become  more  corrupt  than 
the  eieeutive. 

It  must  be  owned  that  Mr.  Zjocke,  (Z)and  other  theoretical  writers,  have  held,  that 
*'  there  romains  still  inherent  in  Uie  people  a  supreme  power  to  remove  or  alter 
the  legislative,  when  they  find  the  legislative  act  contrary  to  the  trust 
•repoB«t  in  them ;  for,  when  such  trust  is  abused,  it  is  thereby  forfeited,  >- ,. -g  ^ 
and  devolves  to  those  who  gave  it"    But  however  just  this  conclusion   '■  J 

ma;  be  in  theory,  we  cannot  practically  adopt  it,  nor  take  any  legal  steps  for 
carrying  it  into  execution,  under  any  dispensation  of  government  at  present 
actually  existing.  For  this  devolution  of  power,  to  the  people  at  large,  includes 
in  it  a  dissolution  of  the  whole  form  of  government  established  by  that  people ; 
reduces  all  the  members  to  their  origiiml  state  of  equality;  and,  by  annihUa- 
tiug  the  sovereign  power,  repeals  all  positive  laws  whatsoever  before  enacted. 
No  human  laws  will  therefore  suppose  a  case,  which  at  once  must  destroy  all 
law,  and  compel  men  to  build  a&esh  upon  a  new  foundation ;  nor  will  they 
make  provision  for  so  desperate  au  event,  as  must  render  all  legal  provisions 
ineffectual,  (m)  So  long  therefore  as  the  English  constitution  lasts,  we  may 
venture  to  affirm,  that  the  power  of  parliament  is  absolute  and  without  control.  (16) 

In  order  to  prevent  the  mischiefs  that  might  arise,  by  placing  this  extensive 
aathority  in  hands  that  are  either  incapable,  or  else  improper,  to  man^e  it,  it 
is  provided  by  the  custom  and  law  of  parliament,  (n)  that  no  one  shall  sit  or 
vote  in  either  house,  unleBS  he  be  twenty-one  veara  of  age.  This  is  also  expressly 
declared  by  statut*  7  and  8  W.  Ill,  a  25,  witn  regard  to  the  house  of  commons ; 
doubts  having  arisen  from  some  contradictory  adjudications,  whether  or  no  a 
minor  was  incapacitated  from  sitting  in  that  house,  (o)  It  is  also  enacted  by 
statute  7  Jac  I,  c.  6,  that  no  member  be  permitted  tcrenter  into  the  house  of 
commons,  till  he  hath  taken  the  oath  of  allegiance  before  the  lord  steward  or 
his  deputy;  and,  by  30  Car.  II,  St  2,  and  1  Geo.  I,  c  13,  that  no  member  shall 
vote  or  sit  in  either  house,  till  he  hath  in  the  presence  of  the  house  taken  the 
oath  of  allegiance,  supremacy,  and  abjuration,  and  subscribed  and  repeated  the 
declaration  against  transubstoutiation,  (17)and  invocation  of  saints,  and  the  sacri- 
Hce  of  the  mass.  Aliens,  unless  naturalized,  were  likewise  by  the  law  of 
parliament  incapable  to  serve  therein :  ( p)  and  now  it  is  enacted,  by  statute  12 
and  13  W.  Ill,  c.  2,  that  no  alien,  'even  though  be  be  naturalized,  shall  r  »,_„  ., 
be  capableofbeingamember  of  either  house  of  parliament    And  there   *•  ^ 

are  not  only  these  standing  incapacities ;  but  if  any  person  is  made  a  peer  by 

If)  O^rUaraenta,  «.  (i)  8p.  L.  U.  6.  (I)  On  Got.  p.  «.  ff  ttt,  VT.  (n)  Bee  page  lU. 

(■I  WblMlocka.  e.  DO.    4  but.  tf.  {«)  Cool.  Joum.  le  Dec.  laW. 

(j»  t  Com.  Jaoni.  16  Mar.  1«» :  18  Feb.  1S». 

(16)  [Locke  bimgelf  qualifies  hia  positioTi  much  in  the  tame  waf  aa  it  is  gnalified  in  the  Unt, 
He  «ajs, "  the  commmutj  may  be  aoid  in  this  respect  to  be  alwajB  the  sapreme  powai,  but  aa 
conaderad  nader  any  form  of  govenmient ;  becaase  tbie  power  of  the  people  oan  never  take 
place  till  the  government  in  dissolved.]  , 

No  each  absolute  and  oncontiolled  anthority  exidts  in  the  American  legialattve  bodies.  See 
notes,  pp.  125  and  146.    Also  Cooler,  Const.  Lim.  7. 

(17)  The  acts  relating  to  decloratiffli  against  transabstantiatioii  were  repealed  by  Stat.  10  Qeo. 
rv,  c.  7j  which  prescribes  a  form  of  oath  to  be  taken  by  Roman  CaUiolica  instead  of  tiie  oaths 
of  allegiance,  aapremacy  and  abjnrationi  Until  recently  JewB  conld  not  sit  in  parliament 
□nlosB  they  oonld  take  the  oath  of  abjuration,  contajmng  the  words  "  npon  the  iaith  of  ft 
Chtialinn,'' bnt  this  requirement  was  diapenaed  with  in  18&.  The  form  of  oath  now  required 
K-  ■"""'"'-8  of  parliament  in  prescribed  by  8tAt>  31  and  33  Tic.  c.  78,  }  B. 
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the  king  or  elected  to  eeire  in  the  hoase  of  commons  by  the  people,  yet  mar 
the  reflpeotiTe  honsea  upon  compUint  of  any  crime  in  such  person,  and  pvooi 
thereof,  adjndge  him  disabled  and  inc»i>able  to  sit  aa  a  member :  (q)  and  this  by 
the  i&w  and  cnatom  of  parliament  (18) 

For,  aa  every  court  of  justice  hath  laws  and  customs  for  its  direction,  Bom« 
the  civil  and  canon,  some  the  common  law,  others  their  own  peculiar  laws  and 
customs,  so  the  high  court  of  parliament  hath  also  its  own  peculiar  law,  called 
the  tea:  rf  cottauetuSo  parliamcnti  ;  a  law  which.  Sir  Edward  Coke  (r)  observes, 
is  "ab  omnibus  quarmda,  a  muUis  iffnoraia  (19^  a  paucu  cognita.'  It  will 
not  therefore  be  expected  that  we  ehonid  enter  into  the  examination  of  this 
law,  with  any  degree  of  minuteness :  since,  as  the  same  learned  author  asBurea  us, 
{t)  it  is  much  better  to  be  learned  out  of  the  rolls  of  parliament,  and  other  records, 
and  by  precedents,  and  continual  experience,  than  can  be  expressed  by  any  one 
man.  It  will  be  sofBcient  to  observe,  that  the  whole  of  the  law  and  custom  of 
parliament  has  its  original  from  this  one  maxim, "  that  whatever  matter  arises 
conoeming  either  house  of  parliament,  ought  to  be  examined,  discussed,  and 
adjudged  m  that  house  to  which  it  relates,  and  not  elsewhere."  (u)  Hence,  for 
instance,  the  lords  will  not  suffer  the  commons  to  iutorfere  in  settling  the  elec- 
tion of  a  peer  of  Scotland :  the  commons  will  not  allow  the  lords  to  judge  of 
the  election  of  a  burgess;  nor  will  either  house  permit  the  subordinate  courts 
of  law  to  examine  the  merits  of  either  case.  (SO)    But  the  maxims  upon  which 

(DWUIdiMke.arPKri.B.lM.    BaeLord'aJoan.  IBIkT,  inOj  U  Hay,  UUtKHnr,  ITV.   CMLJom. 
U  Vth.  \em ;  U  Job.  im :  >  Not.  11 JM.  UM  :  fl  Mar.  On ;  6  lUr.  ITU ;  IT  kb.  IHB. 
(nimatU.  10  i  mat  BO.  (■lllnatU. 
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(IB)  [Thifl  sentsnoe  «u  not  in  the  tint  editlona,  bnt  waa  added,  no  doubt,  "bj  tha  lunud 
.idge,  with  an  aUndon  to  the  IDddlMez  election.  The  eironnistanoea  of  tlut  mm  were  biiafif 
these :  On  tbe  IMh  Jan.  1761,  Mr.  Wllkee  waa  expelled  the  house  of  oommons,  for  being  the 
ftnthoT  of  «  piver  oalled  the  North  BritoD,  No.  46.  At  the  next  deotton,  in  1768,  he  waa 
eleotad  f<ir  the  oonntv  of  IDddUeei ;  and  ua  3d  Feb.  1769,  it  waa  neohed  fliat  John  Wilk«e, 
Bag.,  having  pnbliahed  wve»l  Ubela  apeoified  in  the  jonniKl^  btjma^Ud  (M*  kout;  and  a  new 
writ  having  been  ordeied  fbr  the  oonn^  of  MidduMz,  Mr.  IVuKe*  waa  re-eleoted  without 
oppoaitinn;  and  on  the  17tb  Feb.  1766,  it  was  raaolved  that "  John  'Wllkefi,  Esq.,  having  been 
in  Udg  aeadon  of  nariiament  expelled  tldt  hovae,  was  and  in  inc^«ble  of  btJng  eleot«d  a  dmid- 
bec  to  serve  in  this  preaent  pknlanitnt;"  and  the  eleetion  waa  dwdtred  vi^d  and  »  new  writ 
ordered.  He  was  a  aeoond  time  r»-eleated  williioat  cwpoaftjim,  and  on  17th  Haroh,  ITflP,  the 
hoQse  again  declared  the  election  void,  and  ordraed  a  new  writ  At  the  next  elaoUon, 
Mr.  Lnt&el,  who  bad  vacated  bis  seat  by  sooepting  the  OhOtem  HondMda,  ollbred  himsdT  as 
a  caudate  againat  Hr.  Wilkes.  St.  WOkee  had  1143  votes,  and  Hr.  Lntbrel  296.  Mr.  Wilkee 
waa  aoain  returned  by  the  eberiS  On  the  15di  A^  176B,  the  house  resolved,  that  Ifr. 
Lnttiel  ought  to  have  been  retomed,  and  oidn^  the  rettun  to  be  Bmeoded.  On  the  S9th  April, 
a  petition  waa  presented  bv  certain  freeholders  of  If  iddlesex,  againBt  the  return  of  Mr.  Lnt- 
ti«l ;  and  on  the  8th  May,  tee  honse  resolved  that  Hr.  Lnttrel  was  only  elected.  On  the  3d  Hw, 
17S3,  It  was  resolved,  that  the  reHolntions  of  tilie  17th  Feb.,  1769,  diotdd  be  expunged  from  the 
ioomals  of  the  hoose,  aa  being  BobTenive  of  the  rights  of  the  wh<^  body  ih  electon  of  this 
kingdom.  And  at  the  uune  time  it  was  ordered,  thftt  all  Qie  daolantiona,  ordera  and  resolatuma 
leepeoting  the  election  of  John  WDIces,  Esq.,  ehonid  be  enionged.] 

Ill  the  United  States  each  house  of  Congress  jndges  oi  the  election,  retams  and  qnaliSoa- 
tioDS  of  ita  own  members :  Const,  art.  1,  i  n;  and  its  decinions  are  conQlnsive.  State  v.  Janrett, 
17  Md.  309;  People  e.  iiehaaej,  13  Uioh.  461 ;  Lamb  e.  Ljnd,  44  Penn.  St  336.  Bach  boosa 
mav  olxo  detomuQe  the  rales  of  its  proceedings,  pnnish  ita  members  lor  disorderiv  behavior, 
ana  with  the  oonouirence  of  two-thirds,  en>el  a  member.  Const  art;.  1,  }  5.  All  legislative 
bodies  have  also  a  oommon  parliamentaij  law  power  to  ponish  contempts  either  in  members 
or  third  persona,  which  tend  to  obstmot  legislation.  Bee  Anderson  n  Dtiun,  6  Wbeat  904; 
Hiss  V.  Bartlett,  3  Qrav,  468;  BumhAm  v.  Moirisaev,  14  Orav,  396  f  State  a.  Mathews,  37 
S.  H.  450. 

(19)  [Lor 
Mt  a  miUHi 
Bav.  1114.] 

(SO)  [The  hotise  of  commons  merely  AVails  iteelf,  when  HiiK  rittingJttdldaUy,  <rf  the  maxim, 
that  iril  ooDTts  are  final  Jndges  of  conten^ts  agtinat  thsmseJVes.  See  the  case  of  Brass  4>ob- 
br,  3  Wils.  188;  Bl.  Rep.  7&4,  and  7  StAte  Tnal^437;  19  State  Trials,  1117;  2  Hawking  ch. 
14,  ii  73,73,  74.  And  m  oonformitv  with  this  pTmciple,.lt  waa  determined  in  the  cases  of  the 
King  V.  Flower,  8  T.  B.  314,  and  Bnrdott  v.  Abbott,  14  East,  1 ;  Bardett  «.  Colmau,  id.  163;  4 
Taimt.  401,  8.  C,  that  the  privileges  of  parliamont,  whether  in  punishing  a  person,  not  one  of 
104 
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tbsy  proceed,  tt^ther  vitli  the  method  of  prooeeding,  rest  entirel;  in  the  breast 
of  the  parliament  itaelf;  mi  are  not  defined  and  aaoertained  by  any  particular 
stated  UwB.  (31) 

•The privileges  of  parliMnent  are  likewiae  very  large  and  indeflnit«.  r , ,- .  ■■ 
And  therefore  when  in  31  Hen.  VI,  the  house  of  lords  j)ropoi]nded  a  *■  ^ 
qneetion  to  the  judges  concerning  them,  the  chief  jnstioe.  Sir  John  Fortescne, 
in  the  name  of  his  brethren,  declared,  "  that  they  ought  not  to  make  answer  to 
that  qnestion :  for  it  hath  not  been  used  aforetime  that  the  justices  should  in 
any  wise  determine  the  privileges  of  the  high  court  of  porbament.  For  it  is 
so  nigh  and  mighty  in  its  nature,  that  it  may  make  law :  and  that  which  is  law, 
it  may  make  no  law;  and  the  determination  and  knowledge  of  that  pririlege 
belongs  to  the  lords  of  parliament,  and  not  to  the  juBtices."  (x)  Privilege  of 
parliament  was  principally  established,  in  order  to  protect  its  members,  not  only 
mm  being  molested  by  their  fellow-subjects,  but  also  more  especially  from  being 
oppressed  Dy  the  power  of  the  crown.  If  therefore  all  the  privileges  of  parlia- 
ment were  once  to  be  set  down  and  ascertained,  and  no  privilege  to  be  allowed 
but  what  was  so  defined  and  determined,  it  were  easy  for  the  executive  power  to 
devise  some  new  case,  not  within  the  line  of  privilege,  and  under  pretence 
thereof,  to  harass  any  refractory  member  and  violate  the  freedom  of  .parliament. 
The  dignity  and  independence  of  the  two  houses  are  therefore  in  great  measure 
preserved  by  keying  their  privileges  indefinite.  (33)  '  Some  however  of  the 
more  notorious  privileges  of  the  members  of  either  house  are,  privilege  of 
speech,  of  person,  of  their  domestics,  and  of  their  lands  and  goods.  (23)  As  to 
the  first,  privilege  of  speech,  it  is  declared  by  the  statnt«  1  W.  and  M.  SL  2,  c  8, 
as  one  of  the  liberties  of  the  people,  "  that  the  freedom  of  speech,  and  debates, 
and  proceedings  in  parliament  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  parliament  And  this  freedom  of  speech  is  particohirly 
demanded  of  the  king  in  person,  by  the  speaker  of  the  honse  of  commons,  u 


tbcir  memban,  or  In  nmlBhinx  ms  of  thdr  own  body,  are  not  HDOiiable  in  k  oonit  of  ctmunoll 
law;  ttaM tfaoiridjadlinticnioriuij offence Uasaffloieat  Judgment,  tha  wurant  of  tbe  Bpeikai  a 
mfficient  oonunlbnflnt,  and  Uwt  onter  doors  nM7  be  ototta  open  to  hsva  esecntion  of  their 

Tbie  oonrts  of  WeKtmiSBter,  hovever,  may  jadee  of  the  privilege  of  pulUment,  when  it  ia  inot 
dent  toft  Boit  of  wbicbtbeounrtiBpoD^flftsed.BDdmnv  proceed  to  exeontJon  between  the  seafdona, 
DotwlthatBadiiig  ^ipeals  lodged,  ^to.    !  St.  Tr.  66,  S09.  J 

SeeabotbereeentoaaeofStockd^ec.  Hansard,  TC.  and  P.  737;  9  Ad.  and  BI.,  1 ;  and  U  Ad. 
and  B1.  863,  and  the  aooount  of  the  result  thereof  in  Ma/a  Oonst.  Hist  o.  9.  Also  note  to  aome 
oaaa,  BiDom'a  Oonat.  L.  906. 

(31)  [This  aantence  seems  to  imply  a  discretionair  power  in  the  two  haosea  of  padiament, 
whleh  enrelf  is  repasnant  to  the  spirit  of  onr  constatution.  The  law  of  parliament  is  part  of 
the  genaal  law  of  the  land,  and  most  be  diaonvered  and  oonsbned  like  bH  oOier  laws.  The 
"  mntiera  of  f  -       .■  ....         ..... 


a  ^  the  respeotive  booaea  of  parliament  are  in  moat  inatanoea  the  judges  of  that  law  j 
■nd,  like  the  Jndgea  of  the  neim,  when  lh»j  are  deciding  npon  past  laws,  thej  ore  nnder  the 
moat  sacred  obU^oo  to  inqnlTe  and  deoide  what  the  law  actuallj  is,  and  not  what,  in  thelt 
win  and  pleasore,  oi  aven  in  their  raaaon  and  wisdom,  it  ought  Ui  be.  When  they  are  declving 
what  ia  the  law  of  pariiament,  thdr  diaracter  la  totkUj  different  tarn  that  with  which,  aa  le^ft- 
tots,  the^  are  invested  wlien  the^  are  fran^ng  new  laws ;  and  thej  ought  never  to  forget  the 
admonition  of  that  great  and  patnotic  ohief  jnstice,  Lord  Holt,  via.:  "that  the  aathority  of  the 
pwliament  is  from  the  lair,  and  as  it  is  circumBoribed  bf  law,  m>  it  maj  be  emaeded ;  and  if  they 
do  exceed  those  legal  boandaand  anthoritv,  their  acta  are  wnmgflil,  irad  oanuot  be  Justified  aof 
more  than  the  acta  of  private  men."     1  Salk.  605.] 


(SS>  [It  is  a  moiit  pernicious  doctrine  to  maintain  that  the  privileges  of  either  aeparata 

branch   of  the  legialature  are  arbitrary,   beoanse  nr— *■ —   '-'^--^   •-- ..__,__  _.._.. a 

' —      '•recedants  aud  law  bind  each  nonso  of  pari  ... 

Loid  Cliief  JoRtJoe  Holt  laid  down  the  law  very  differently  from  Lord  Coke. 


arbitrary,   beoanse  nowhere  defined  by  any  particniaT  stated 
laws.     Precedents  aud  law  bind  each  uonsa  of  parliament  no  less  than  eaoh  oonit  at  Weot- 


aathority  of  pariiament,"  said  Lord  Holt,  "  is  from  the  law,  and  aa  it  is  drcnmaoribed  by  the  law, 
ao  it  may  be  exceeded,  and  if  they  do  exceed  those  legal  bonnda,  and  anthority,  their  acta  are 
wrongAd  and  eannot  be  justified  any  more  than  the  acta  of  pnvate  men."    1  Salk.  505;  3  Ld. 
EOT.lm.l 
(33)  [The  privflegea  of  domestics,  lands  and  good^  an  taken  awi^  by  10  Geo.  Ill,  c  60.] 


164  Of  the  Pabmambnt.  [Book  I 

the  opening  of  ereiy  new  parliamenL  (24)  So  likewise  are  the  other  privilftfee, 
of  pereons,  serrantB,  lands,  and  goods:  which  are  immuDities  as  ancient  as  £d- 
,„„-,  ward  the  Confessor;  in  whose  laws  (2)  *we  find  this  precept,  "acfiynMfos 
1-  ^   venientibua,  sive  stintnumiii  sint,  aive  per  ae  ^utd  agerulum  haimerint, 

sit  gumma  pax : "  and  so  too  in  the  old  Gothic  constitutions  "  eztenditur  Ittec 
pax  et  aecuritaa  ad  qaatuordscim  dies  convocaio  regni  senatu."  (a)  This  included 
forroerlj  not  only  privilege  from  illegal  violence,  but  also  from  legal  arrests, 
and  seizures  bj^  process  &om  the  courts  of  law.  And  still,  to  asaaalt  by  violence 
a  member  of  eitner  house,  or  his  menial  servant,  is  a  high  contempt  of  parlia- 
ment, and  there  punished  with  the  utmost  severity.  It  has  likewise  peculiar 
penalties  annexed  to  it  in  the  courts  of  law,  by  the  statutes  5  Hen.  IV,  c.  6,  and 
11  Hen.  VII,  c.  11.  Neither  can  any  member  of  either  house  be  arrested  and 
t^en  into  custody,  nnless  for  some  indictable  offence,  without  a  breach  of  the 
privilege  of  parliament.  (25) 

But  alt  other  privileges  which  derogate  from  the  common  law  in  matters  of 
civil  right  are  now  at  an  end,  save  only  as  to  the  freedom  of  the  member's  per- 
son: which  in  a  peer  (by  the  privily  of  peera^ra)  is  forever  sacred  and  inviolable; 
and  in  a  commoner  (6y  the  privilege  of  pi^iament)  for  forty  days  after  every 
prorogation,  and  forty  days  before  the  next  appointed  meeting ;  (6)  which  is  now 
in  effect  as  long  as  tine  parliament  subsists,  it  seldom  being  prorogued  for  more 
than  fourscore  days  at  a  time.  As  to  all  other  privileges,  which  ohstruct  the 
ordinary  course  of  justice,  they  were  restrained  by  the  statutes  12  W.  Ill,  c,  3,  2 
and  3  Ann,  o.  18,  and  11  Qeo.  II,  c.  24,  and  are  now  totally  abolished  by  statute 
10  Geo.  Ill,  c  60,  whioh  enacts,  that  any  suit  may  at  any  time  be  brought  against 
any  peer  or  member  of  parliament,  their  servants,  or  any  other  person  entitled 
to  pnvilege  of  parliament ;  which  shall  not  be  impeached  or  delayed  by  pretence 
of  any  such  pnvilege ;  except  that  the  person  of  a  member  of  the  house  of  com- 
mons shall  not  thereby  be  subjected  to  any  arrest  of  imprisonment.  Likewise,  for 
the  benefit  of  commerce,  it  is  provided  by  statute  i  Geo.  Ill,  c.  34,  that  any 
(M)Oapt-  faJ  Stenb.  A.fM'V  sua.  1. 1,  e.  1  (i)%ijn.n. 

(34)  Bnt  the  right  to  freedom  of  speech  Aoet  not  protect  a  membor  in  pabliBhing  oftanraidc 
»  Bpewi  which  nflecU  Iqjnrioust;  npop  individOBb :  Roi  v.  Iiord  AbinRdua,  1  Eep.  298;  Bex 
V.  Cnwvey,  1  H.  and  S.  V6 ;  except  poesibl;  when  It  is  pahliehed  hotta  fide  for  tho  jidbrmation 
of  bin  oonglltiieDte.  Davidsoo  v.  DimcaD,  7  EL  and  Bl.  £u3.  Upon  the  oomplele  ezemplion  of 
legialshm  from  liability  for  what  thcv  laaj  do  while  in  Lho  discharge  of  their  duty,  see  Ooffin  p. 
Ccffln, 4  Uaaa.  1 ;  Jotluraon's  Mauaal,  $3;  Ciuhing  Legis,  ABsemb.  j  603;  Husmer  e.  Lovelond, 
19  Barb.  Ill ;  State  v.  Bnrnhsm,  9  N.  H.  34. 

(2&)  [Bf  the  common  law,  peers  of  the  Tedm  of  England :  COo.  49,  ■>,  68,  a;  Hob.61;Str. 
Rep.  SXt;  2  Salt.  512;  %  H.  Blac.  ZTX;  3  East,  1S7;  and  peeiesees,  whether  by  biitb  ot  mam- 
age:  e  Co.  Si;  Sty.  Bep.  252;  I  Tent.  296;  2  Chan.  Gas.  8X4;  are  oonetantty  privileged  from 
arrestB  in  oivil  Baits,  on  acoount  of  their  dignity,  and  bocaaBo  they  are  gnpposM  to  hare  snffl- 
oient  property,  by  which  they  may  be  oompelled  to  appear ;  ^riiiob  privilege  it  extended  by  the 
actortmiOD  with  SooUand:  5Aim.  0.  8,  artSS;  and  see  Fort  165;  2Bti.990;  to  Scotch  pMa 
and  peeraases;  and  by  the  act  of  miion  with  Ireland,  39  and  40  Oea  III,  c,  67,  art.  4;  aea  7 
Tannt  679;  1  Moore,  410,  8.  C;  to  Irish  peers  and  peeresseg.  And  they  are  not  liiUile  to  be 
attached  for  the  non-payment  of  money,  pniBQant  to  an  order  of  iiiEi  prius,  which  has  been 
made  a  mle  of  oonrt  Ld.  Falklaud'a  case,  B.  SBOeo.  Ill,  K.  B;  7  Donii'.  and  East,  171;  and 
see  id.  448.  Bnt  thi«  nivilege  will  not  exempt  them  from  attachtnenta  for  not  obeying  the  pro- 
COBS  of  the  courts ;  1  Wils.  XS ;  Say.  Bep.  60  S.  C. ;  1  Bmr.  631 ;  nor  does  it  extend  to  peeremes 
by  marriage,  if  they  afterward  intermarry  with  oommonera.     Co.  Lit.  16;  3  Inst  50;  4  Co.  US; 


Uyer,  7! 
When 


liere  a  capias  tsaiiea  against  a  pear,  the  court  will  set  aside  the  proceedings  for  iiregolarity. 
4  Taunt.  666.  Bnt  it  seems  that  the  sheriff  is  not  a  tre^aaaei  for  exeontdng  it.  Dong.  871. 
However,  all  persons  oonoemed  in  the  arrest  are  liable  to  poniahment  by  the  respective  hooaee  of 
parliament.    Foit«scne,  165.]  * 

Upon  the  snl^etit  of  exemption  of  leglslaton  from  airett.  Bee  Ouahing.  Leg.  AaBBmb.  part  3,  ohap. 
9,  where  the  oonetitntional  and  statatory  provisinns  in  America  are  referrM  to. 

Hembecs  of  the  honae  of  oommona  are  privileged  from  arrest,  not  only  dnilng  the  aotnal  dtting 
of  parliament,  but  for  a  ounveiiient  time  to  enable  them  to  oome  from  and  retnro  to  any  part 
of  the  kingdom,  before  the  first  meetjng  and  after  the  final  diBaolution  of  it  And  this  oon- 
vmient  tims  appean  to  be  fixed  at  forty  d^s.  See  Gondy  «.  Duncombe,  1  IDxoh.  430.  As  to 
the  baokmptcy  of  a  member  irf  the  honae  of^  oommona,  see  the  New  Baokmntov  Aot,  32  and  33 
Vio.  c.  71,  }*  120-124. 
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trader,  haTing  privilege  of  parliament,  may  be  served  *witti  legal  process  r  •.Qgi 
Forany  jost&bttotheamoimtof  lOO/^andnnleaeheinakesBatiBfactiDiL   I-  ' 

withia  two  months,  it  shall  be  deemed  an  act  of  bankruptcy ;  and  that  commiB- 
sions  of  bankrupt  may  be  issned  against  Bnch  privileged  traders,  in  like  man- 
ner as  against  any  other. 

The  only  way  by  which  conrte  of  jnBtice  could  anciently  take  cognizance  of 
privilege  of  pariiament  was  by  writ  of  privilege,  in  the  nature  of  a  »uper3edeaa, 
to  deliver  the  party  out  of  custody  when  arrested  in  a  civil  suit  (c)  For  when 
a  letter  was  written  by  the  speaker  to  the  judges,  to  stay  proceedings  against  a 
privil^dd  person,  ther  rejected  it  as  contrary  to  their  oath  of  office.  (3)  But 
since  the  statute  12  W.  Ill,  c  3,  which  enacts  that  no  privileged  person  shall  be 
subject  to  arrest  or  imprisonment,  it  hath  been  held  that  such  arrest  is  irregular 
ab  initio,  and  that  the  party  may  be  discharged  upon  motion,  (e)  (26)  It  is  to 
be  observed,  that  there  is  no  precedent  of  any  such  writ  of  privile^  but  only  in 
civil  suite;  and  that  the  statute  of  1  Jae,  1,  c.  13,  and  that  of  King  William 
(which  remedy  some  inconveniences  arising  &om  privileges  of  parliament,) 
speak  only  of  civil  actions.  And  therefore  the  claim  of  privilege  hath  been 
nenally  guarded  with  an  exception  as  to  the  case  of  indictable  crimes;  (/)  or, 
as  it  1ms  been  frMuently  expressed,  of  treason,  felony,  and  breach  (or  surety)  of 
the  peace,  (g)  Whereby  it  seems  to  have  been  understood  that  no  privilege  was 
allowable  to  the  members,  their  fomilies,  or  servants,  in  any  crime  whatsoever, 
for  all  crimes  are  treated  by  the  law  as  being  contra  pacem  domini  regis.  And 
instances  have  not  been  wanting  wherein  privileged  persons  have  been  con- 
ricted  of  misdemeanors,  and  committed,  or  prosecuted  to  outlawry,  even  in  the 
middle  of  a  session ;  [h\  which  proceeding  has  afterwards  received  the  sanction 
and  approbation  of  parliament,  (t)  *To  wnich  may  be  added,  that  a  few  r  *^  <>n  -■ 
years  ago  the  case  of  writing  and  publishing  seditious  libels  was  resolved   I-  ^ 

by  both  houses  {h)  not  to  &  entitled  to  privilege ;  (37)  and  that  the  reasons  upon 
which  that  case  proceeded,  {I)  extended  equally  to  every  indictable  offence.  So 
that  the  chief,  if  not  the  only,  privilege  of  parliament,  in  such  cases,  seems  to 
be  the  right  of  receiving  immediate  information  of  the  imprisonment  or  deten- 
tion of  any  member,  with  the  reason  for  which  he  is  detained;  a  practice  that 
ie  daily  used  upon  the  slightest  military  accusations,  preparatory  to  a  trial  by  a 
conrt  martial ;  (m)  and  which  is  recognized  by  the  several  temporary  statutes 
for  suspending  the  haieai  corpus  act;  (n)  whereby  it  is  provided,  that  no  mem- 
ber of  either  house  shall  be  detained  till  the  matter  of  which  he  stands  suspected 
be  first  communicated  to  the  house  of  which  he  is  a  member,  and  the  consent 
of  the  said  house  obtained  for  his  commitment  or  detaining.  But  yet  the  usage 
has  uniformly  been,  ever  since  the  revolution,  that  the  communication  has  been 
subsequent  to  the  arrest. 

These  are  the  general  heads  of  the  laws  and  customs  relating  to  parliament 
considered  as  one  aggregate  body.    We  will  next  proceed  to 

IV.  The  laws  and  customs  relating  to  the  house  of  lords  in  particular.  These, 
if  we  exclude  their  judicial  capacity,  which  will  be  more  properly  treated  of  in  tho 
third  and  fourth  books  of  these  Commentaries,  will  take  up  tiilt  little  of  our  time. 

One  verj  ancient  privilege  is  that  declared  by  the  charter  of  the  forest  (o) 
confirmed  in  parliament,  9  Hen.  Ill,  viz :  that  every  lord  spiritual  or  temporal  sum- 

989.    (/Xknn.Joain.lTAiiK.lSlI.' 

'-  " ■■     'joni  Bufin.  liil. 

.  1T81 
PuticulsTl;  IT  Geo.  II,  c.  «.      (i»  C.  11. 

(26)  The  priTQege  in  theae  ooHes  in  the  piivilBge  not  nF  the  honse  merely,  bat  of  the  people, 
and  tn  emible  tbe  member  to  discharge  the  trust  confided  to  bim  bv  Uh  conRtitnentB.  Co^ 
«.  Coffin,  4  Hasa.  87.  Tbe  oonrt  from  irhtch  the  proceas  ismieii  Bhonld  tliarefore  diBcfaarffe  him 
on  motioD,  and  any  court  or  officer  having  aathontp  to  issae  wiita  of  habeas  eorjme  might  also 
iaqnire  into  the  caee,  and  releads  the  party  fkm  the  milawM  reBtraint.  Coolej  Const.  Lim. 
131 ;  Cashing  Legis.  Amemb.  $  346  to  397. 

(S7)  [The  contrary  bad  been  determined  a  shoit  tltne  before  in  Q)e  owe  of  Ur.  Wilkes  by  tbe 
nnanimouB  judgment  of  Lord  Camden  oud  the  coort  of  common  plesa.    2  Wila.  251.] 
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moned  to  parliunent,  and  pasaiiig  tbrough  the  king's  foreste,  ma;,  both  in  going 
r  *168 1  ^^^  letnming,  Mil  one  or  two  of  the  king's  deer  without  *wamuit ;  in 
*■  '   view  of  the  forester  if  he  he  present,  or  on  blowing  a  horn,  if  he  be 

absent ;  that  he  may  not  seem  to  take  the  king's  venison  by  stealth. 

In  the  next  place  thej[  have  a  right  to  be  attended,  and  constantly  are,  by  the 
judges  of  t^e  courts  of  king's  bench  and  common  pleas,  and  sach  of  the  barons 
of  the  exchequer  as  are  of  the  degree  of  the  coif,  or  have  been  made  seijeanta 
at  law ;  as  lisewise  by  the  king's  learned  coansel,  being  aerjeante,  and  by  the 
masters  of  the  court  of  chancery;  for  their  advice  in  point  of  law,  and  for  the 
greater  dignity  of  their  proceedings.  The  secretaries  of  state,  with  the  attorney 
and  Bolidtor  general,  were  also  used  to  attend  the  house  of  peers,  and  have  to 
this  day  (together  with  the  judges,  &c)  their  regular  writs  of  summons  issued 
out  at  the  beginning  of  every  p&rlitan.eiit,(p)  ad  traetatidum  et  consilium  impttt- 
dendum,  though  not  ad  amamtiendum ;  but,  whenever  of  late  years  they  have 
been  members  of  the  house  of  commons,  {q)  their  attendance  here  hath  &llen 
into  dianse.  (38) 

Another  privilege  is,  that  every  peer,  by  license  obtained  &om  the  king,  may 
make  another  lord  of  parliament  his  proxy,  to  vote  for  him  in  his  absence,  (r) 
A  privilege  which  a  member  of  the  other  house  can  by  no  means  have,  as  he  is 
himself  hut  a  proxy  for  a  multitude  of  other  people,  (s)  (29) 

Each  peer  has  also  a  right,  by  leave  of  the  house ,  when  a  vote  passes  contrary 
to  his  sentiments,  to  enter  his  dissent  on  the  journals  of  the  house,  with  the 
reasons  for  snch  dissent ;  which  is  nsually  styled  his  protest 

All  bills  likewise,  that  may  in  their  consequences  any  way  affect  the  right  of 
the  peerage,  are  by  the  custom  of  parliament  to  have  their  first  rise  and  b^pn- 
ning  in  the  bouse  of  peers,  and  to  suffer  no  changes  or  amendments  in  the  house 
of  commons. 

r*l(id1  *1^ci^  is  also  one  statute  peculiarly  relative  to  the  house  of  lords;  6 
^  '   Ann,  c  S3,  which  regulates  the  election  of  the  sixteen  represenative 

peers  of  North  Britain,  in  consequence  of  the  twenty-second  and  twenty-third 
articles  of  the  union :  and  for  that  purpose  prescribes  the  oaths,  &c,  to  be  taken 
by  the  electors ;  directs  the  mode  of  balloting ;  prohibits  the  peers  electing  from 
being  attended  in  an  unusnal  manner;  and  expressly  provides,  that  no  other 
matter  shall  be  treated  of  in  that  assembly,  save  only  tne  election,  on  pain  of 
incurring  a  prwmwiire. 

V.  The  peculiar  laws  and  customs  of  the  house  of  commons  relate  principally 
to  the  raising  of  taxes,  and  the  election  of  members  to  serve  in  parliament. 

First,  with  regard  to  taxes;  it  is  the  ancient  indisputable  privilege  and  ri^t 
of  the  house  of  commons,  that  all  grants  of  subsidies  or  parliamentary  aids  do 
be^n  in  their  house,  and  are  first  bestowed  by  them;  (<)  although  their  grants 

(piaut,  SI  Hen,  Tm,  Db.  U.    SmlUi't  CommoDw.  b.  3,  a.  1.    Hoar,  BSl.    t  iBst.t.    Hila.  ofFail.  UO. 
l9)S«iCom.  Jonrn.  11  Apr.  in4;  SFeb.  lOO  ;  IB  Feb.  1«;  1  last  48.  (r)  Bdd.  Bhouw*,  p.  l,a  L 

I')  *  lP»t  It.  (t|  *lMt.  ». 

(38)  [On  aoooaot  of  tblB  attendanoe  there  v«  Mvanl  MSolDtdoiiB  before  Oie  Testorstion, 
declaring  tlie  ftttom^-ceiMiral  incapable  of  Bitting  among  the  oonunona.  Sir  Heneage  Hnoh, 
member  tot  tlie  Umveraltr  of  Oxford,  afterwards  Lord  Sottjn^iam  and  Chancellor,  waa  tho 
Grat  attorney-general  who  eoioTed  mat  privIlMe.    Sim.  28.1 

(S9)  [The  proxiea  In  the  thigllah  bonMof  Imda  are  atiSoiterad  in  La&i  ax  iiemiMa  regit : 
this  created  a  doubt  is  Nov.  1768,  whether  the  proziea  in  that  parliament  were  legal  on 
acooont  of  the  king's  Uineeal  1  Ld.  Moontm.  3«L  Bnt  tlds  I  oonoeive  ia  now  ao  much  a 
mere  form,  that  the  Uoonse  may  be  preetmied.  Proxlea  eaimot  be  used  in  a  oommittee.  lb. 
106.  (3  lb.  191.) 

The  order  that  no  lord  Bhonld  have  mere  that  two  proxieB  was  made  3  Qtx.  I,  heoaose  the 
Doke  of  Bncbiugfaam  had  do  lees  than  fiimteeo.    1  Rnahw.  869. 

A  riinilar  order  was  made  in  Irelaad  daring  Lord  Btafibrd'a  Heotenanof  to  ooneot  a  like 

If  a  peer,  after  qipoiiiUiig  a  pro^,  appean  perranally  In  parliament,  Mb  ^roij  la  revoked 
and  annnlled.  4  Inst  13.  Bj  orders  (tf  the  honae.  no  proxy  shall  vote  upon  a  qtiBttion 
of  gnilty  or  not  guilty ;  and  a  spiritoal  lord  ahall  only  be  a  proxy  tai  a  Bplritnal  lord,  and  a 
temporal  lord  fbr  a  temporaL  Two  or  more  peers  may  be  proxy  to  one  absent  peer;  bnt 
Lork  Coke  la  of  opinion,  I  Inst  19,  that  they  cannot  vote  nnless  they  all  oononr.  1  Toodd.  41.] 
108 


Chap.  2.]  Cdbtoms  of  ths  Hodsb  of  Coumohs.  169 

ore  aot  e^ctnal  to  all  intente  and  purposes,  until  they  have  the  aeseat  of  the 
other  two  branches  of  the  legielature.  The  general  reason,  given  for  this  excln- 
eive  privilege  of  the  house  of  commonB,  ia,  ttat  the  gnppiies  are  raised  upon  the 
body  of  the  people,  and  therefore  it  is  proper  that  they  alone  ahoald  have  the 
right  of  taxing  themselves.  This  reason  would  be  unanswerable,  if  the  com- 
mons taxed  none  but  themselyes:  but  it  is  notorious  that  a  very  large  share  of 
property  is  in  the  possession  of  the  house  of  lords ;  that  this  property  is  equally 
taxable,  and  taxed,  as  the  property  of  the  commons ;  and  therefore  the  commons, 
not  being  the  sole  persons  taxed,  this  cannot  be  the  reason  of  their  having  the 
sole  right  of  raising  and  modelling  tho  supply.  The  true  reason,  arising  from 
the  spirit  of  our  constitution,  seems  to  be  this.  The  lords,  being  a  permanent 
hereditmy  body,  created  at  pleasure  by  the  king,  are  supposed  more  Bable  to  be 
influeaced  by  the  crown,  and  when  once  influenoed  to  continue  so,  than  the 
commons,  who  are  a  temporary,  elective  body,  freely  *noniinated  by  the  p  *\-vq  i 
people.  It  would  therefore  be  extremely  dangerous,  to  give  the  lords  any  ^  J 
power  of  framing  new  taxes  for  the  subject ;  it  is  sufficient  that  they  have  a 
power  of  rejecting,  if  they  think  the  commons  too  lavish  or  improvident  in  their 
grants.  But  bo  reasonably  jealous  are  the  commons  of  this  ralnable  privilege, 
that  herein  they  will  not  suffer  the  other  house  to  exert  any  power  but  that  of 
r^ecdng;  they  will  not  permit  the  least  alteration  or  amendment  to  be  made  by 
the  lor£  to  the  mode  of  taxing  the  people  by  a  money  bill ;  under  which  appel- 
lation are  included  all  bills,  by  which  money  is  directed  to  be  raised  upon  the 
subject,  for  any  purpose  or  in  any  shape  whatsoever ;  either  for  tho  exigencies 
of  govemmrait,  and  collected  from  the  kingdom  in  general,  as  the  land  tax ;  or 
for  private  benefit,  and  collected  in  any  parlioular  district,  as  by  turnpikes,  par- 
ish rates,  and  the  like.  (30)  Yet  Sir  Mathew  Hale  (u)  mentions  one  case, 
founded  on  the  practice  of  i»r]iament  in  the  reign  of  Henry  VI,  (w)  wherein 
he  thinks  the  lords  may  alter  a  money  bill :  and  that  is,  if  the  commons  grant  a 
tax,  as  that  of  tonnage  and  poundage,  for  four  ymrs  ;  and  the  lords  alter  it  to 
a  less  time,  as  for  tvio  years ;  here,  he  says,  the  hill  need  not  be  sent  back  to  t^e 
conunons  for  their  concurrence,  but  may  receive  the  royal  assent  without  farther 
ceremony;  for  the  alteration  of  the  lords  is  consistent  with  the  grant  of  the 
commons.  But  such  an  experiment  will  hardly  be  repeated  by  the  lords,  under 
the  present  improved  idea  of  the  privilege  of  the  house  of  commons,  and,  in 
any  case  where  a  money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  sure  to  be  rejected. 

Next,  with  regard  to  the  elections  of  knights,  citizens  and  burgesses ;  we  may 
obeerve,  that  herein  consists  the  exercise  of  the  democratical  put  of  our  oonsti- 
tation:  for  in  a  democracy  there  can  be  no  exercise  of  sovereignty  but  by 
snffi-age,  which  is  the  declaration  of  the  people's  wilL    In  all  democracies  there- 

r»J  Oa  PuUanenU,  ».  M. 

rv;Tmiboak,VHen.VI,lT.   But  ue  tlw  uuwer  to  IhU  oaw  br  Sit  BtiiMBe  Tlaoh.  Cam.  Jooni.  H 


))  [Tbis 

/  Mlta  ... 

Id  whidi  pecnnisrv  pena]tieB  and  Bnee  &re  imptwed  for  offacoea.  3  Hats.  110.  Bat  it  slionM 
•eem  it  ii  oanied  twyood  its  original  Bpiilt  aad  liLt«u^  vheu  tha  money  raised  ia  not  giBiitcd 
to  the  erown. 

Upon  tbe  «s     _  .  .  .  .    ,  _ 

commons,  in  wliich  tha  latter  seem  alwaya  to  have  pravalled.    See  many  oooferenoea  collooted  bj 
Vr.  Hatml,  In  his  appendli  to  tbe  3d  vdlnme. 
In  Appendix  D.,  the  oonferenoe  of  20th  and  SSd  April,  1671,  the  g«ner»l  qnestion  is  debated 


(30)  |;TtiisnilelBni 


-with  iidmte  abill^  on  both  gldea,  bat  paiticnlarl}'  on  the  port  of  (he  Dommom  in  an  ar^ment 
drawn  up  bf  Sir  Heneafs  Ftnidk,  then  Btloraev- general.] 

l%e  iaet  of  Uiese  oontests  oconired  in  1860,  and  reBulted  in  reeolntiona  6th  and  6th  Jnlv  of 
tiiat  year,  in  whioh  the  oomnionB  deny  to  the  hooae  of  loidti  the  light  even  to  rqeot  the  bilU 
ad^cting  the  rerenne  which  the  oommone  mavpass.     See  IL&j  ConaL  HIeL  o.  T. 

In  the  enngiesa  of  the  United  Statee,  all  biOa  fw  the  raiaing  of  revenue  mnst  originate  with 


the  honse  of  retTeHentadvea,  though  the  aeoate  m^  propose  and  oononi  with  amendmenta, 


ConsL  art.  1, 
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fore  it  is  of  the  ntniosi  importance  to  regulate  by  whom,  and  in  what  manner, 
r  *\1\  1  ^^  anffrages  are  to  *be  given.  And  the  Athenians  were  bo  jnstly  jealons 
^  -'of  this  prerogative,  that  a  stranger,  who  interfered  in  the  asBemolies  of 
the  people,  wag  punished  by  their  laws  with  death :  because  snch  a  man  was 
esteemed  guilty  of  high  treason,  by  usurping  those  rights  of  sovereignty,  to 
which  he  had  no  title.  In  Englwiil,  where  the  people  do  not  debate  in  a  collec- 
tive body  but  by  representation,  the  exercise  of  this  sovereignty  consists  in  the 
choice  of  representatives.  The  laws  have  therefore  very  strictly  guarded 
against  usurpation  or  abuse  of  this  power,  by  many  salutary  proviraons;  which 
mayberedu(^tothe8ethreepointB,l.  The  qoalificatioiis  of  the  electors.  2.  The 
qualificataons  of  the  elected.    3.  The  proceedings  at  elections. 

1.  As  to  the  ^nalifications  of  the  electors.  The  true  reason  of  requiring  any 
qualification,  wif^h  regard  to  property,  in  voters,  is  to  exclude  such  persons  aft 
are  in  so  mean  a  situation  that  they  are  esteemed  to  have  no  will  of  their  own. 
If  these  persons  had  votes,  they  would  be  tempted  to  dispose  of  them  undei 
some  undue  influence  or  other.  This  would  give  a  great,  an  artful,  or  a  wealthy 
man,  a  larger  share  in  elections  thim  is  consistent  with  general  liberty.  If  it 
were  probable  that  every  man  would  give  bis  vote  &eely  and  without  influence 
of  any  kind,  then,  upon  the  tme  theory  and  genuine  principles  of  liberty, 
every  member  of  the  community,  however  poor,  Mould  have  a  vote  in  electing 
those  delegates,  to  whose  charge  is  committed  the  disposal  of  his  property,  his 
liberty,  and  his  life.  But,  since  that  can  hardly  be  expected  in  persons  oi 
indigent  fortunes,  or  snch  as  are  under  the  immediate  dominion  of  others,  all 
popular  states  have  been  obliged  to  establish  certain  qualifications;  whereby 
some,  who  are  suspected  to  have  no  will  of  their  own,  are  excluded  from  voting, 
in  order  to  set  other  individuals,  whose  wills  may  be  supposed  indepoident,  more 
thoroughljT  upon  a  level  with  each  other.  (31) 

And  this  constitution  of  auffi-ages  is  named  upon  a  wiser  principle,  with  us, 
than  either  of  the  methods  of  voting,  by  centuries  or  by  teibes,  amon^  the 
r  *1?2 1  ^"^^'^^  ^  ^^  method  *by  centuries,  instituted  by  Servius  TnUius,  it 
L  J   was  principally  properi;y,  and  not  numbers,  that  turned  the  scale:  in 

the  method  by  tribes,  gradually  introduced  by  the  tribunes  of  the  people,  num- 
bers only  were  regiu^ed,  and  property  entirely  overlooked.  Hence  the  laws 
passed  b^  the  foimer  method  had  usually  too  great  a  tendency  to  aggrandize 
the  patricians  or  rich  nobles;  and  those  by  the  latter  had  too  much  of  a  level- 
ling principle.  Our  constitution  steers  between  the  two  extremes.  Only  such 
are  entirely  excluded,  as  can  have  no  will  of  their  own :  there  is  hardly  a  free 
agent  to  t>e  found,  who  is  not  entitled  to  a  vote  in  some  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely  disregarded  in 
elections ;  for  though  the  richest  man  has  only  one  vote  at  one  place,  yet,  if  his 
property  be  at  all  diffhsed,  he  has  probably  a  right  to  vote  at  more  places  than 
one,  and  therefore  has  many  representatives.  This  is  the  spirit  of  our  constitu- 
tion :  not  that  I  assert  it  is  in  fact  quite  so  perfect  (»_)  as  I  have  here  endeav- 
oured to  describe  it;  for,  if  any  alteration  might  be  wished  or  suggested  in  the 

(«)  The  MiidM  and  IntaUlgint  reader  will  applr  lbi«  obaoTMloii  ta  muiT  otber  parts  of  the  woit  baton 
blm,  wherein  tbe  cooatitaUon  of  onr  imre  and  fovamment  are  represeDtad  aa  neartf  approaching  to  par- 
fc«tlop ;  without  deaceadlns  to  the  loTidion*  taak  of  poiatlDf  ont  «neh  derlMlont  and  eamipUana,  aalenirth 
of  time  and  a  looae  itate  w  nattooal  morala  bave  loo  sreat  atendenay  to  prodnoa.  Tha  tBoarrationi  of 
practlee  Bra  then  the  moat  notorloua  when  ooiapared  with  the  raotltDiM  of  the  Tale:  and  (ocdnctdate  tbe 
eleameia  of  the  ipriDg,  oonTeja  tbe  Mrongeat  aatlra  on  thoae  who  bate  pollnMd  or  dletnrbed  it. 

in  electors  are  not  now  reqnired  in  the  Uniled  Stotee,  except  in 
;   and   the  nwaonbtg  npoit  which  they  have  been  demaoded  in 
more  or  lean  oonclnaive  at  an  earl^  day  in  America,  has  Beneiallf 
._    .^  Dot  now  beliered  that  the  poaeeSBioii  of  wealth  neoesHaiil];  places 

e  above  oormptlon,  nor  tliat  the  poor  man  would,  as  a  matter  of  coarae,  baiter  anv  poUt- 

J  power  or  inBnence  he  may  poMe«s  for  the  means  of  BupporL     Whether  Uie  cme  olasa  or 

t^e  other  ia  more  open  to  temptation,  may  be  regarded,  pomapa,  ae  a  disputed  qneatioD,  bnt 
the  clas^fioatioii  that  admits  au  the  one  claes  and  eiolndee  all  the  other,  on  env  anch  ^wnad 
as  bore  atated  by  the  learned  oommentator,  ia  almost  nniveraiiUy  regarded  m  America  u 


,)glC 
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present  frame  of  parliaments,  it  should  be  la  favour  of  a  more  complete  repre- 
sentation of  the  people.  (83). 

Bat  to  roturn  to  our  qualifications ;  and  first  those  of  electors  for  knighte  of 
the  Bhire.  1.  By  statute  8  Hen.  VI,  c  7,  and  10  Hen.  VI,  c  %,  (amended  by  (33) 
14  Gteo.  Ill,  o.  68,)  the  knights  of  the  shire  shall  be  chosen  oi  people  whereof 
every  man  Bball  have  freehold  to  the  value  of  forty  shiUinga  by  the  year  within 
the  county ;  which  (by  subsequent  etatutee)  is  to  be  clear  of  all  charges  and 
deductions,  except  parliamentary  and  parochial  taxes.  The  kniehts  of  shires 
are  the  representatives  of  the  lajidholders,  or  landed  interest  of  me  kin^om : 
their  electors  must  therefore  have  estates  in  lands  or  tenements,  within  the 
county  represented :  these  estates  must  be  freehold,  that  is,  for  term  of  life  at 
least ;  because  beneficial  leases  for  long  terms  of  years  were  not  in  use  at  the 
making  of  these  statutes,  and  copvholders  were  then  little  better  than  villeins, 
absolutely  dependent  upon  their  lords ;  this  freehold  must  be  of  forty  shillings 
annual  value ;  because  that  sum  would  then,  with  proper  indnstry,  furnish  all  the 
*neces8aries  of  life,  and  render  the  freeholder,  if  he  pleased,  au  independ-  j- ». -„  -i 
ent  man.  For  Bishop  Fleetwood,  in  his  ekroniam  preciosum,  written  *-  J 
at  the  beginning  of  tae  present  century,  has  fully  proved  forty  shillinga  in  the 


(32)  Tha  Knowing  is  tlie  exisling  state  of  th«  fhuuddm  ae  stated  by  MeBsn.  Broom  and 
Hadley: 

Totera  at  eleotions,  or  perHnu  eiijojipg  tho  franchise,  majr  with  fer  eicaptiona  be  divided 
into  two  olasses,  vii. :  voters  in  oonntiaB  and  voters  ik  boroiiKh^  whose  qaalifioationa  we 
different,  and  principallj  depend  npon  Oie  reform  acta  of  1832  and  1867. 

Totera  for  counties  comprise,  Sr«L  the  fbrty  ahilling  freeholden,  that  is,  thoae  who  have  a 
freehold  property  in  fee  simple  or  fee  tail  in  that  value  per  annam.  Saoondly,  any  person 
pcasesuog  a  freehold  estate  for  life  or  liTes  of  the  annnal  valae  of  fori,?  HbillWa,  bnt  under 
5i.  If  peisons  of  this  class  do  not  actoalty  occupy  the  premises  wbich  qooli^  them,  they 
mnst  either  have  poitse^sed  the  estate  before  June  7,  1B32,  or  they  mast  have  a<Mmirod  it  by 
mamage,  marriage  settlement,  devise,  or  by  virtne  of  aome  benefice  or  office.  Thirdly,  any 
person  who  possesses  an  estate  fur  life  or  lives  of  any  tennre,  of  the  annnat  value  of  M. 
fVniTthly,  les-ieee  and  tbeir  assiipeiM  for  a  t«Tm  originally  created  for  not  less  than  sixty  yeajB 
of  the  annnal  valae  of  51,  or  lor  a  t«rm  not  less  than  twenty  j^eais  of  the  onnn^  value  of 
501.  Sab-lassecB  of  these  persons  are  also  entitled  to  the  franchise  if  they  actually  oeonpy 
the  promises  in  qnestion.     Fiithly,  the  occnpiars  of  lands  rated  at  IBI  per  annum. 

TotaiB  in  boronghs  comprise  the  following  claeees  of  persons.  First,  the  rated  ooonpierB  of 
dwelling  hoosas  within  the  borough  of  any  value,  "wWa  have  duly  paid  their  poor  rates. 
Tlua  qnahfication,  grouted  by  the  reform  act  of  1867,  does  not  entitle  a  person  to  a  vote  by 
reason  of  his  being  a  Joint  occupier  of  any  dwelling  house,  but  as  it  is  eipreeslj  euacted  that 
the  franchises  comerred  bf  that  act  ore  in  addition  ta  ajid  not  in  snbshtation  of  any  fran- 
chises already  existing,  this  proviuun  does  not  talce  awtiy  the  right  of  voting  conferred  by 
Stat.  3.  Will.  IT,  c.  45,  }  29,  on  all  joint  occupiers  in  a  borough  when  the  annaal  value  of  the 
honae  divided  by  the  number  of  occnpiers  is  not  less  than  101. 

Secondly,  the  iat«d  occupiers  of  premises  other  than  a  dwelling  honse  of  the  annnal  valne 
of  IM ;  and  in  this  ease  joint  occnpiers  may  vote  if  the  premises  divided  by  the  nmnber  of  occn- 
piers be  not  less  thou  101.  If  ft  be  less,  none  of  the  ooenplers  have  any  vote.  Thirdly,  the 
occnpiers  of  lodgim^,  such  lodgings  being  port  of  the  one  and  the  same  dwelling  houaa,  uid  of 
the  annnal  value  of  101  if  let  umnmished. 

The  above  mentioned  comprise  the  principal  persons  who  ue  now  entitled  to  the  franchise ; 
the  privilege  is  also  poeseBse^  by  some  persons  as  members  of  eertain  onivetMties,  who  have 
a  right  of  voting  for  cuididates  to  be  rotomed  to  parUament  by  soch  nnlver^tjes.  And  there 
are  a  few  other  persons,  snob  as  freeholders  and  bnigage  tenants  in  some  cities  and  towns 
havmg  certain  estates,  also  freemen  and  liverymen  in  London,  and  fi«emen  and  burgesses  by 
Mrritude  in  a  few  other  places. 

To  the  foregoing  it  ma;  be  added  that  aliens,  persons  under  twenty-one  years  of  age,  or  of 
nnsonnd  mind,  or  convicted  of  felony  and  nndcigoing  a  term  of  imprisonment,  are  incapable 

The  qualifications 'of  voters  in  Scotland  and  Ireland  are  somewhat  different  fcata  those  in 
Bn^And.    They  are  reeuloted  mainly  bj  the  acts  relative  thereto  paased  In  1868. 

(33]  [The  14  Geo.  lU,  o.  56,  made  the  residence  of  the  electors  and  the  elected  in  their 
reflective  connlios,  cities  and  boronghs,  no  longer  neceasarv.  It  had  been  required  fivm  both 
b;  a  statute  paased  in  the  I  Hen.  T,  8  Hen.  TI,  c.  7,  and  23  Hen.  TI,  c.  14.  Yet  in  thr  year  1830 
it  was  determined  by  the  house  of  commons  that  these  statutes  are  only  directory,  and  not 
conolnsory,  and  the  high  sheriff  of  Leicestershire  was  cenanred  for  not  retoming  one  who  had 
a  m^ority  of  votes,  because  he  was  not  resid^t  within  the  county.  The  house  deolanid  him 
to  be  dulj-  elected,  and  ordered  the  return  to  be  amended. 

in 
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reign  of  Henry  VI,  to  have  been  equal  to  twelve  poanda  per  annum  in  the 
reign  of  Queen  Anne ;  and,  w  the  valne  of  money  ie  very  considerably  lowered 
aince  the  biahop  wrote,  I  think  we  may  foirly  conclude,  from  this  and  other  cir- 
cntnstaQces,  that  what  was  equivalent  to  twelve  pounds  in  his  days  is  equiv^ent 
to  twentjj  at  preaent  The  other  less  important  qualifications  of  the  electors  for 
counties  in  England  and  Wales  may  be  collected  from  the  statutes  cited  in  the 
margin,  (y)  which  direct,  2.  That  no  person  under  twenty-one  years  of  age 
shall  he  capable  of  voting  for  any  member.  This  extends  to  all  sorts  of 
members,  as  well  for  boroughs  as  counties ;  as  does  also  the  nest,  viz. :    3.  That 


aa  contain  an  agreement  to  reconvey,  or  to  defeat  the  estate  granted }  which  agree- 
ments are  mat&  void,  and  the  estate  is  absolutely  vested  in  the  p^win  to  imom 
it  is  80  granted.  And,  to  gnard  the  better  against  such  frands,  it  is  fiurther  pro- 
vided, 5.  That  everv  voter  shall  have  been  in  the  actual  poesession,  or  receipt  of 
the  profits,  of  his  mehold  to  his  own  use  for  twelve  calendar  months  bdbre ; 
except  it  came  to  him  by  descent,  marriage,  msrriage-settlement,  will,  .or  promo* 
tion  to  a  benefice  or  office.  6.  That  no  person  shall  vote  in  re^iect  of  an 
annuity  or  rent-charge,  unless  registered  with  the  clerk  of  the  peace  twelve  cal- 
endiu  months  before.  7.  That  m  mortg^ed  or  trust  estates,  the  person  in 
possession,  under  the  above-mentioned  restrictions,  shall  have  the  vote.  8.  That 
only  one  person  shall  be  admitted  to  vote  for  any  one  house  or  tenement,  to 
prevent  the  splitting  of  freeholds.  9.  That  no  estate  shall  qualify  a  voter, 
nuleas  the  estate  has  be^  assessed  to  some  land  tax  aid,  at  least  twelve  montlis 
r  *174 1  ^^°^  ^^^  election.  10.  That  no  tenant  by  copy  of  court  roll  shall  *be 
L  '  -I  permitted  to  vote  as  a  freeholder.  Thus  much  for  the  electors  in 
conntiefl. 

As  for  the  electors  of  citizens  and  burgesses,  these  are  supposed  to  be  the 
mercantile  part  or  trading  interest  of  this  kingdom.  But,  as  trade  is  of  a  fluc- 
tuating nature,  and  seldom  long  fixed  in  a  place,  it  was  formerly  left  to  the 
crown  to  summon,  pro  re  naia,  uie  most  flourishing  towns  to  send  representa- 
tives  to  parliament.  So  that,  as  towns  increased  in  ti-ade,  and  grew  populous, 
they  were  admitted  to  a  share  in  the  legislature.  But  the  mi^ortune  is,  that 
the  deserted  boroughs  continued  to  be  summoned,  as  well  as  those  to  whom 
their  trade  and  inhabitants  were  transferred ;  except  a  few  which  petitioned  to 
be  eased  of  the  expense,  then  usuid,  of  maiutainine  their  members :  four  shillings 
a  day  being  allowed  for  a  knight  of  the  shire,  and  two  shillings  for  a  citizen  or 
imreess :  which  was  the  rate  of  wages  established  in  the  reign  of  £d ward  III.  (t) 
(81)    Henoe  the  members  for  boroughs  now  bear  above  a  quadruple  proportion 

(|r)Tiad8W.ni,o.K.    UAim.o.n.    SlQao.n,o.U.    S Geo. m, e. ».    1  G«D.II,ii.n.  lBaeo.lI,cl& 


(34)[LoTd  C<Ae,m  tiia  page  referred  to  by  tL .—r-,   -,-, 

bath  been  time  out  of  mind,  oad  that  it  is  eipieBgod  In  man;  reoorde ;  and,  for  example, 
to  tme  in  46  Ed.  IJI,  wbiere  tbig  aUovanoe  ia  made  to  one  of  the  kmehta  for  the  conntf  o 
Hiddleaei.  Bnt  l£r.  Fmme's  fborUi  BeglBter  of  Farliamentoij  Writs  is  confined  almnat 
entirely  to  tbe  iaveatigation  of  thin  Bnbject,  and  contains  a  vary  partjoular  ehronoloeioal  his- 
tory  of  the  writ  de  expenmt  mHiiuiK,  eivitim,  et  hurgatuuim,  which  was  framed  to  emotce  the 
payment  of  these  wogea.    Ur.  Prynnc  ia  of  opiuioii  that  theae  wages  bad  no  other  origin  than 

-' ' - "  -I,  (toi«( «-"- ' 

f  thtdkin 

)  elect  and  send  knights,  dtlnns,  and 

„ ented,  israed  and  reoorded  to^ethar  *- 

, memorials  nor  evidenceeof  ettheiof  those  wntsinoi 

faiatorians  or  records,"  p.  S.  The  &ret  writs  direct  the  ^eriff  to  levy  from  the  communis,  L 
e.  Uie  electoiB  of  the  county,  and  to  pay  the  ^ghU,  ratioittAiUg  expetuag  mat  fn  veniendo  tut 
dictum  parliammitum,  ifrufem  morando,  et  exinde  ad  propria  redeundo.  And  when  the  write  of 
mmmons  were  renewed,  in  the  33d  of  Edw.  I,  these  wntfl  issned  Bfain  In  the  same  form  at  the 
end  of  the  padiament,  and  were  oonUnaed  in  the  same  manner  till  the  16  Edw.  11,  when  Mr. 
Pryime  finds  tbe  "  m«MoriaU#  writ*,"  which  first  rednced  the  expense  of  the  repnaAntatives 
112 
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to  those  for  ooaaties,  and  tiie  number  of  parliament  men  is  inoresfled  Bince 
Forteecne'B  time  in  the  reign  of  Henrj  the  Sixth,  from  300  to  npWMds  of  500, 
exclnsive  of  thoae  for  ScotULnd.  The  nniveraitiea  were  in  general  not  empow- 
ered to  send  bnrgesaee  to  parliament;  though  once,  in  38  Edv.  I,  when  a 
parliament  was  summoned  to  consider  of  the  king's  right  to  Scotiand,  there 
were  issued  write,  which  required  the  univeraitT  of  Oiford  to  send  up  four  or 
five,  and  that  of  Cambridge  two  or  three,  of  tneir  most  discreet  and  learned 
lawyers  for  that  purpOBe.(n)  But  it  was  King  James  the  First  who  indulged 
them  with  the  permanent  privilege  to  send  constantly  two  of  their  own  body; 
to  serve  for  those  stndenta  who,  thouch  useful  members  of  the  community,  were 
neither  concerned  in  the  landed  nor  the  trading  interest ;  and  to  protect  in  the 
legislature  the  rights  of  the  republic  of  letters.  The  right  of  election  in  boroughs 
is  Tarious,  depending  entirely  on  the  several  chartera,  customs,  and  constitutions 
of  the  respective  places,  which  has  occasioned  infinite  disputes ;  though  uow  by 
statute  *3  &eo.  II,  c,  34,  the  right  of  voting  for  the  future  shall  t«  rvi^ei 
aUowed  according  to  the  last  determination  of  the  house  of  commons   I-  ' 

coDcemiug  it.  (35)  And  by  statute  3  Geo.  Ill,  o.  15,  no  freeman  of  any  city  or 
borough  (other  than  such  as  claim  by  birth,  mmriage,  or  servitude,)  shall  be 
entitl^  to  vote  therein,  unless  he  hath  been  admitted  to  bis  fVeedom  twelve 
calendar  months  hefore.(36) 

2.  Ifezt,  as  to  the  qualifications  of  persons  to  be  elected  members  of  the  house 
of  commons.(37)     Some  of  these  depend  upon  the  law  and  custom  of  parlia- 

(a)  FiTDiie,  FatL  WrlE^  I,  Hfi. 

b>  a  o«it«iii  Bnm  bj  the  daj,  vii :  4«.  a  daj  fur  every  knight,  and  2(.  for  every  oltiHii  and 
bru^ees ;  and  they  specified  also  the  namber  of  days  fur  whlcb  this  allowanoe  wm  to  be  mode, 
being  more  or  less  according  to  the  distance  between  the  plaoo  of  meeting  in  parliament  and  the 
meinbeT'B  reddwoe.  When  this  gam  waa  first  ascertained  in  the  writ,  the  paxliamwit  waa  held 
at  Tork,  and  therefore  the  members  fur  Yorkshire  were  only  aUowed  their  wages  for  the  number 
of  d^TB  the  parliament  actually  KOt,  being  supposed  tu  inour  no  expense  in  returning  to  their 
respective  homes ;  but,  at  the  itame  time,  Ihe  membere  for  the  distant  oounljcs  had  a  proportion- 
ate allowance  in  addition.  Though,  from  this  time,  the  namber  of  days  and  a  oartam  som  are 
nedfioally  eiprewed  in  the  wnt,  yet  Itr,  Frynne  fiods  a  few  instances  after  this  where  tJie 
■llowanoe  is  a  lees  sam ;  and,  in  one  wheru  one  of  tbu  county  members  hod  but  3«.  a  day, 
because  be  was  not  in  fact,  a  kDiglit.  Bat,  with  those  few  eiceptionR,  the  sum  and  form  condn- 
ned  with  little  or  no  voriatJon.  Mr.  Prynne  conjectares,  with  great  ^pearaace  nf  reason,  that 
the  members  at  that  time  enjoyed  the  privilege  of  pnrliaoient  onl}[  for  the  number  of  days  for 
which  they  were  aUowed  wages,  that  being  ounsidered  a  sufficient  time  for  their  letum  to  their 
respective  dwellings,    p.  Qi^.    But  this  allowance,  &um  its  nature  and  origin,  did  not  preclude 


SrotherspecifioengagemBnt  or  contract  lietween  the  member  and  bis  constituents;  and  the 
ten;  of  QlativiUe'B  Keports  has  given  in  the  prefooe.  p.  23,  the  copy  of  a,  onriooa  agreement 
betweui  J<dih  Strange,  the  member  for  Uonwich,  and  his  eleotois,  m  the  3  Bdw.  IV7 1463,  in 
which  the  member  covenants  "  whether  the  parliament  hold  long  time  or  short,  or  whether  it 
ftrtone  to  be  pnnog|ned,  Uiot  he  will  take  for  his  wages  only  acada  and  half  abanclof  hmrings, 
to  be  deUvered  by  Christmas." 

In  Soodand  the  representation  of  the  shires  waa  introdmied  or  otrnfirmed  b^  the  anthoriQr  of 
the  legislature,  in  the  seventh  pariiament  of  Jamas  I,  anno  1437,  and  there  it  is  at  the  same  time 
AmmiiBlT   nmviiJHfl     t^ot.  *^  tha   ivimmiiuuLrinR   raII  tiAVA  nmttfum  of  them  4iF  ilk  Rhire  that  awh 


expressly  provided,  that "  the  oommissaiies  sail  have  oostage  of  them  of  ilk  shiie  that  a 
omnpeiiBOce  in  parliament"  Marray's  Stat. 

It  IS  said,  that  Andi«w  Uarvell,  who  was  member  for  Hull  in  the  paiUameut  after  the  restora. 
tkio,  waa  the  last  person  in  Uiisconntiy  thatreoeived  wages  fiom  his  constituents.  Two  shillings 
a  d^,  the  aUowanoe  to  a  burgess,  was  so  ooutdderable  a  sum  in  ancient  times,  that  there  are 
! — '—   ,g  Tfjiere  borongna  petitloaed  to  be  ejcused  from  sending  members  to  parliament, 


lepresentiiig  that  they  were  engaged  in  building  bridges,  or  other  pablio  works,  and  therefore 
Biuriile  to  bear  snoh  an  extraMdmory  expense,    nyn.  on  4  InsL  33.  ] 

<3!>)  [This  act  being  merelv  retroepeotive,  it  was  provided  by  J  S7  of  Se  Geo.  Ill,  c.  63,  and  34 
Q«o.  Ill,  0.  83,  that  oU  dedsums  of  committees  of  the  house  of  oommons,  with  respect  to  tha 
i^t  of  election,  or  of  ohooslng  or  ^>pedntdng  the  returning  offioer,  diall  be  final  and  oondnalve 
upon  the  sabjeet  forever.] 

(36)  This  IS  called  the  Duriiam  act,  and  it  was  oooasi<Hied  by  the  oonxmUon  of  Dnriiam 
having,  upon  the  eve  of  an  election,  in  order  to  serve  one  of  the  candidate,  a^nitted  315  bonoiaiy 
freemen. 

(37.)  [Any  peiwm  may  be  elected  a  member  of  the  house  of  oommons  if  not  affected  by  one 
or  other  of  oeitaiu  disqaaUfioatlons  wbicb  depend  upon  the  law  and  onstom  of  pariiament,  or 
upon  the  statnta  law.    "Whence  It  appears  that  no  person  ineloded  in  the  subjoined  list  is 
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meat,  declared  by  the  house  of  commone :(})  others  apon  certain  statntes.  And 
from  these  it  sppeare,  1.  That  they  mnet  not  be  aliens  boTu,{c)  or  nunorB.((/)  3. 
That  they  must  not  be  any  of  tne  twelve  jndges,(e)  because  they  sit  in  the 
lords'  house ;  nor  of  the  clergy,(  /)  for  they  sit  in  the  convocation ;  nor  persons 
attainted  of  treason  or  felonj,(y)  for  they  are  unfit  to  sit  any  where.  3.  That 
aherifi^  of  counties,  and  mayors  and  baili&  of  boroughs,  are  not  eligible  in  their 
respective  jurisdictions,  as  being  returning  officers  ;p*)  but  that  sherifTs  of  one 
county  are  eligible  to  be  knighte  of  another.ft)  4.  That,  in  strictness,  all  mem- 
bers ou^ht  to  nave  been  inhabitants  of  the  places  for  which  they  are  chosen:/;!:) 
but  this,  having  been  long  disregarded,  was  at  length  entirely  repealed  by 
statute  14  Qeo.  Ill,  c.  68.  5.  That  no  persons  concerned  in  the  management  of 
any  duties  or  taxes  created  since  1693,  except  the  commissioners  of  the  treasury,(2) 
nor  any  of  the  officers  following,  (m)  viz.;  commissioners  of  prizes,  transports, 
sick  and  wounded,  wine  licences,  navy,  and  victualling;  secretaries  or  receivers 
of  prizes;  comptrollers  of  the  army  accounts;  agents  for  regiments;  governors 
of  plantations  and  their  deputies;  officers  of  Minorca  or  Gibraltar;  officers  of 
r*l761  ^^  excise  and  customs ;  ^clerks  or  deputies  in  the  several  offices  of  the 
I-  J  treasury,  exchequer,  navy,  victualling,  admiralty,  pay  of  the  army  or  navy, 
secretaries  of  state,  salt,  stamps,  appeals,  wine  licences,  hackney  coaches,  hawkers, 
wid  pedlars,  nor  any  persons  that  hold  any  new  offices  under  the  crown  created 
since  1705,(n)  ore  capaole  of  being  elected  or  sitting  as  members.  (38)     6.  That  no 

(M4Iiiat.«,U  ie)6eemgeiet 

(iQnild.  (OCom.  Jonrn.  9Nov.  leoe  (/)  Oom.  Jonni,  U  Dot.  lUS;  SFeb.  laU;  ITJu.  ISO. 

8)  Oom.  Jonr.  SI  Jon,  IseO.    i  InM.  47; 
1  Bro.Abr.  t.  FarUanent,  7.  Com.  Joan,  a  June,  l&H;  »  April,  !«<  ;  11  Mv.  109) ;  I,  t,  IB  Jdm,  IT 
Sot.  IMS ;  EhId  of  Pftri.  111.       (f)  4  Inst.  ta.    Whiteloeke  of  Pun  eh.  OS,  IDD,  101. 
M  Stmt.  1.  Henrv  V.  e.  1.    n  Han.  VI.  o.  IS.  It)  StU.  S  lUid  8  W.  nai  U.  a.  7. 

(Ml  StU.  11  udM  W.  m,  0.  a   la  Bod  IS  W.  m,  o.  10.   eADno.7.  ISGeo.n,  c.Zl.   (n}  Stat,  e  Ana.  c  T. 

eligible  to  mt  omongBt  the  oommona  :  an  alien  bom  or  naCnraliied,  an  idiot  or  Innatlcif  [ncnnble, 
a  peraoa  attainted  of  treason  or  convicted  of  felony,  a  peer  of  tJie  realm  or  of  Sootlood,  or  a 
repreMntative  peer  of  Ireland,  a  jadge  of  a  enpeiior  coort  of  England,  (except  ttie  niastor  of  the 
rollB,)  or  of  the  coort  of  adniiralty,  or  in  bankruptcy,  or  of  a  connty  coort.  Tbe  folloiving 
offioiala  lUcewise  ore  dlitqaaMed  ;  a  metropolitan  police  ma^stisle,  a  recorder  for  tbe  b«roiif;h 
for  which  he  ie  appointed,  a  revlging  barrister  for  any  place  within  hie  district,  ajndge  of  Scotland 
or  Ireland,  anyone  ordained  to  the  office  of  priest  or  deacon  of  the  ohnrchof  England,  aminiBter 
of  the  obuich  of  Bcotland,  or  any  one  in  holy  orders  in  the  church  of  Rome.  Sheriffi  of  coantiet 
ud  mayors  and  bailifis  of  boroughs  are  not  eligible  in  their  respective  Jnriedictione,  a«  being 
retaining  offlcere,  bat  the  Bberiff  of  one  oonuty  h  eligible  to  serve  as  tcnight  for  another,  or  fur 
any  connty  of  a  city  or  borough  within  his  oonnty,  provided  the  writ  for  the  election  ia  (Erected 
'  'o  himself,  but  bi  some  other  retnruing  officer. 


No  goverument  contractor  nor  person  having  a  pennon  ouder  the  crown  during  pleBBdre,  or  for 
any  term  of  years,  is  qualified  to  M  elected  or  to  sit  i  nor  is  anyperaon  holding  an  office  under 
the  crown,  created  aince  1705,  capable  of  being  elected  or  of  dttmg,  tbougfa  should  he  do  m,  nu 
act  of  indemnity  may  perhaps  be  passed  by  the  legialatnre. 

Innovations  on  tbe  above  rale  have,  however,  been  made  by  sncoesslTe  irtatntes  with  a  view  to 
the  requirements  of  the  government  and  tbe  conduct  of  the  pnbtic  service ;  ei.  gr.  as  regards  the 
vice-president  of  the  boud  of  trade,  the  preddent  of  the  poor  law  board,  the  fijst  oommissioner 
o(  works,  the  Tice-president  of  (he  oommittee  of  the  privy  ooonoil  on  education,  and  the  post- 
maflter- general. 

It  baa  been  Airthec  enacted  that  not  more  than  fani  of  the  prindpal,  and  four  of  the  under- 
secretaries  of  state  shall  sit  at  the  game  time  in  the  bouse  of  commons ;  that  the  seat  of  any 
member  accepting  the  office  <^  under-secreta^  to  a  principal  secretary  of  state,  Uiere  being  fonr 
under-seciietariee  then  in  the  house,  shall  be  therenpon  vacated ;  that  if  at  any  general  election 
there  are  returned  as  members  to  aerve  In  parliament  a  greater  number  of  persona  holding  mch 
office  of  principal  or  under- secretary  than  are  permitted  to  sit  and  voto  in  the  house,  no  one  of 
such  pendens  shall  be  capable  of  sitting  until  the  number  of  peiBous  returned  as  members  and 
holding  the  same  office  as  himaelf  has,  by  death,  resignation  or  otherwise  been  rednced  to  tbe 
number  permitted  by  law  to  tit  in  the  bouse :  and  that  the  lifce  mlea  shall  apply  in  all  cases  in 
which  a  limit  Is  imposed  upon  tbe  number  of  persons  holing  any  other  office  who  may  at  the 
.._.  .:_..  _:.  — J  _....  _^  members  of  the  house  of  cr 


Lastly,  if  any  member  accepts  an  oBae  under  the  crown,  except  an  officer  In  the  army  or  navy 
accepting  a  now  commission,  bis  seat  is  void;  but  such  member  is  capable  f^  being  le-eleotea, 
provided  the  office  be  one  created  priot  t«  the  year  1706.] 

(38)  By  Stat.  6  Ann,  c.  7,  i  36,  the  seat  of  a  member  Is  vacated  if  be  accepts  a  plaee  of  honor 
^nd  profit  uudei  the  crown,  in  existence  prior  to  1706. 

3y  tbe  custom  of  parliament  a  member  cannot  resign  Ms  seat,  If,  however,  he  desires  to 
lU 
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person  having  &  jiension  nnder  the  crown  daring  pieasnre,  or  for  any  term  of 
years,  is  capable  of  being  elected  or  Bitting,  (o)  7.  Thatif  any  member  acceptsan 
otQce  nnder  the  crown,  except  an  officer  in  the  army  or  navy  accepting  a  new 
commission,  his  seat  is  void;  bnt  auch  member  is  capable  of  being  re-elected,  (p) 
9.  That  all  knights  of  the  shire  shall  be  actual  knights,  or  snch  notable  esquires 
and  gentlemen  as  have  estates  sufficient  to  be  knignt«,  and  by  no  means  of  the 
degree  of  yeomen,  (a)  This  is  reduced  to  a  still  greatOT  certainty,  by  ordaining, 
8.  That  every  knight  of  a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold 
to  the  valne  of  six  hnndred  ponnds  per  annum,  and  every  citizen  and  bnrgess  to 
the  value  of  three  hnndred  pounds ;  except  the  eldest  sous  of  peers,  and  of  per- 
sons qualified  to  be  knights  of  shires,  and  except  the  members  for  the  two  uni- 
verdtiee:  (r)  which  somewhat  balances  the  ascendant  which  the  boroughs  have 
gained  over  the  conntie-s,  by  obliging  the  trading  interest  to  make  choice  of  landed 
men ;  and  of  this  qualification  the  member  must  make  oath,  and  give  in  the 
particulars  in  writing,  at  the  time  of  bis  taking  his  seat  (s)  Bat  subject  to  these 
standing  restrictions  and  disqualifications,  every  subject  of  the  realm  is  eligible 
of  common  right :  though  there  are  iustances  wherein  persons  iu  particular 
circnmstances  have  forfeited  that  common  right,  and  have  been  declared  ineligi- 
ble/tw  that  parliament  by  vote  of  the  house  of  commons,  {t)  or  for  ever  by  an 
act  of  the  legislature.  {«)  (39.)  But  it  was  an  nncoostitational  prohibition,  which 
was  grounded  on  an  ordinance  of  the  house  of  lords,  (w)  and  inserted  in  the 
kinffs  writs  for  the  parliament  holden  at  Coventry,  6  Hen.  lY,  that  no  appren- 
tice or  *other  man  of  the  law  should  be  elected  a  knight  of  the  shire  r  •)  77 1 
therein :  (x)  in  return  for  which,  our  law  books  and  historians  (y)  have  ^  ■' 
branded  tnis  parliament  with  the  name  of  parliatnenium  indocium,  or  the  lack- 
learning  parliament ;  and  Sir  Edward  Coke  observes,  with  some  spleen,  (z)  that 
there  never  was  a  g^jod  law  made  thereat.  "nL 

3.  The  third  point,  regai-ding  elections,  is  the  method  of  proceeding  therein.     '~' 
This  is  also  regulated  bv  the  law  of  parliament,  and  the  several  statutes  referred 
to  in  t^e  margin;  (a)all  of  whichlshall  blend  together,and  extract  out  of  them  a 
summary  account  of  the  method  of  proceeding  to  elections.  (40) 

roJ  Slat.  SAdd.  o.  T.    1  G«o.  d.  ES.  fp}  AOL  B  Ana.  6.7. 

fai  Stat  a  Han.  VI,  c  It.  rrJ  StM.  8  Ana.  o.  fi.  fOSMt.  S3  Qeo.  H,  a.  10. 

(li  Sea  pan  18S.  (v)  Slat.  7  tioo.  I,  o.  «. 
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vacate  it,  he  btm  a  oonveufent  mode  of  dnine  i   .    .    ,         ^ 

Hnndredfl  of  Stoke,  Desboroogb  and  Borlenoam,  whicn,  though  a , __  _ 

place  of  honor  and  profit  ander  the  crown,  and  ooiuseqnentlj  vaoatoe  the  seat.  This  nommal 
jdaoe  is  in  the  gift  ol  the  cbani>ellDr  of  the  exchequer.  As  soon  as  ttie  office  is  obtained,  it  is 
lesiKned,  ttiat  it  mav  serve  the  same  purpose  again. 

111.  Cliittj  mj»  ft  U  a  matter  of  cootbo  to  oonfer  tiiia  office  on  application,  aaA  such  is  the 
piaotioe ;  but  there  is  oue  notable  instance  of  refusal.  In  1842,  while  ohargeg  of  corrupt  prac- 
tioea  iu  electJona  were  pending  in  the  communa.  one  of  the  members  concerned  having  applied 
to  (he  chancellor  of  the  eicheqner  for  the  Btewaidnhip  of  t^e  Chilteru  Hundreds,  that  uffioer, 
-who  aniJcipaCed  simitar  applications  from  others  iu  the  same  situation,  decided  npon  refiiinng  the 
KppmiiitiaBai.  This  refuaal  created  some  excitement  at  tlie  tJme,  bat  though  nnprecedented,  wsa 
generallj  applauded  in  view  of  the  circnmstanoes. 

<39)  [Tms  olame  from  the  word  though  has  l>een  added  siuoe  1T6B,  tlie  time  when  tlie  Xid- 
dlesBX  deotlon  wu  diacnased  in  tha  house  of  commoos.  The  learned  judge,  npou  that  oocasloQ. 
maintained  the  inoiqiaeitf  of  Mr.  Wilkes  to  be  n-elected  to  that,  parliament,  m  oonseqaenoe  of 


, preceding  lentenoe  was  cited  uainst  Idm  in  tlia  house  of  commons.] 

(40)  Thetbllowliig  are  the  formalities  of^au  eleotioa : 

[In  the  esse  of  a  general  eleotion,  following  a  dissolntion  of  porhament,  the  procednie 
is,  after  a  royal  proolamation  to  tliat  effect,  that  write  are  sent  from  the  petty  baff  office  to  the 
sheriff  of  everj  oonnty,  and  the  returning  officer  of  every  citj  and  borough,  for  the  eleotion  of 
i_i_i..  ^.j ~d  Inirgewes,  to  servo  in  purliament.    If  a  vaoaocj  takr- 


its,  oitiieas  and  tnirgesses,  to  serve  in  puriiament.    If  a  vacancy  t^ea  place  during  the 

the 


iflHos  a  writ  fw  the  retoni  of  a  freah  member :  and  the  same  ooone  ia  puraned  doling  the 
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Ab  soon  as  the  parliiuneDt  ie  summoned,  the  lord  chancellor,  or  if  a  Tacancv 
happens  during  the  sitting  of  parUament,  the  speaker  by  order  of  the  honse,  aud 
vithont  such  order,  if  a  vacancy  happens  by  death,  or  tne  member's  becoming  a  ' 
peer,  (41)  in  the  time  of  a  receas  for  upwards  of  twenty  days,  sends  his  warrant 
to  the  clerk  of  the  crown  iu  chancery;  who  thereupon  issues  out  writs  to  the 
sherifis  of  every  county,  for  the  election  of  all  the  members  to  serve  for  that 
county,  and  every  city  and  borough  therein.  Within  three  days  after  the  receipt 
of  this  writ,  the  sheritf  is  to  send  his  precept,  under  hie  seal,  to  the  proper 
returning  officers  of  the  cities  and  boroughs,  commanding  them  to  elect  their 
members:  and  the  said  returning  officers  are  to  proceed  to  election  within  eight 
days  ^m  the  receipt  of  the  precept,  giving  four  day's  notice  of  the  same;  (J) 
and  to  return  the  persone  chosen,  together  with  the  precept,  to  the  sheriff. 

But  elections  of  knights  of  the  wiire  must  be  proceeded  to  by  the  sheriffs 
r*1781  t'**'''*^'™^  in  person,  at  the  nest  county  court  'that  shall  happen 
L  -I   after  the  delivery  of  the  writ.    The  county  court  is  a  court  held  every 

month  or  oftener  by  the  sheriff,  intended  to  try  little  causes  not  exceeding  the 
value  of  forty  shillings,  in  what  part  of  the  county  he  pleases  to  appoint  for 
that  purpose :  but  for  the  election  of  knights  of  the  shire  it  mast  be  held  at  the 
most  usOal  place.  (42)    If  the  county  court  &11b  upon  the  day  of  delivering  the 


raoem  of  pmliament,  as  booh  u  Oie  speaker  In  Infonoed  of  the  vwunc;  bv  the  ceitifioate  of  two 
memben.  On  tlie  receipt  of  raoh  writ,  tlie  shoiiff,  or  other  retommE  officer,  ia  to  give  pnblio 
notice  that  an  electian  will  be  held  within  a  certain  specified  time.  He  is  also  to  provide  for  the 
erection  of  poUiiiK  booths  and  give  pnblio  notice  of  the  tdtuatiaii  of  eai^  booth. 

On  the  Aw  of  decdon,  as  soon  as  the  writ  has  been  read,  the  sheriff  or  other  retnining  officer, 
mast  t^e  the  bribeir  oath,  afler  vbioh  it  ia  nsnal  for  the  respective  candidates  ta  be  pToposed 
and  seconded  bj  eloetors,  and  if  no  mote  are  proposed  than  can  be  retnmed  thej  are  then  and 
there  do^  elected.  If  there  be  more  than  the  proper  nnmber,  the  Sheriff,  or  returning  officer, 
calls  for  a  show  of  bauds,  and  prononnces  the  candidate  or  candidates  dttly  elected  fbr  iniuiii,  in 
his  ojrinioa,  the  largest  number  of  hands  is  displayed.  This  decimon  if  not  qnealioned  is  concln- 
live :  bat  a  poll  is  often  called  for,  and  if  demanded  by  any  candidate  or  elector  most  be  gnulod. 
The  poll  in  most  instances  mnst  comtneaoe  the  day  or  day  bnt  one  after  the  nomination,  and  in 
most  coseg  can  only  last  one  dav,  and  between  the  honra  of  eight  and  four. 

Till  IBM  eveiy  voter  was  obhged  to  take  the  bribery  oath,  if  so  required,  bnt  this  necessity  no 
JODger  exists ;  there  are  only  two  questions  which  can  now  be  pnt  to  an  elector  before  he  rotes. 
Tit. :  Ist.,  whether  he  be  the  same  person  whose  name  appears  on  the  register,  and  Sd,  whether 
he  have  olreadjF^  voted ;  and  if  reqiiired,  bo  must  answer  these  qaestions  on  oath. 

At  the  termination  of  the  poll  the  poll  books  ore  to  be  closed  and  scaled,  and  delivered  to  the 
ebeilff  or  retnrmng  officer,  who  In  connties  is  to  keep  them  until  the  day  but  one,  and  in  boronghs 
till  the  d^  following  the  poll,  when  he  is  openly  to  break  the  seals,  add  up  the  nnmber  of  votes, 
then  oneiuy  deoltM  the  state  of  the  poll,  add  make  proolamation  of  the  member  «'  members 
duly  eleoted.  In  cities  and  borot^ihs,  however,  the  retaining  officer  may,  if  he  pleosee,  deolara 
the  final  state  of  the  poll,  and  make  the  retnm  immediately  at  the  close  of  the  poll:  if  he  does 
not  do  so  then  he  mnst  wait  till  the  next  day. 

Foimerly,  if  a  oandidate  wm  considered  unduly  retamed  to  parliament,  the  remedy  was  by 
petition  to  the  honse  of  commons,  on  which  the  house  appointed  a  committee  of  its  o 


,  by  a  certiflDate  nnder  their  hands,  that  there  ia  a  vacancy  by  death,  or  that  a  writ 
of  summons  nat  issaed  nnder  the  great  seal  to  call  up  any  memlwf  to  the  boose  of  lords,  the 
^eakei  shall  forthwith  give  notjoe  of  it  to  be  ioserted  in  the  Qaiette.  and  at  the  end  of  four- 
teen days  after  sach  iusertion,  be  shall  issue  his  warrant  to  the  clerk  of  the  crown,  commanding 
him  to  make  ont  a  new  writ  for  the  Section  of  another  member.  And  t«  prevent  any  impedi- 
ment in  the  execution  of  this  aot  by  the  speaker's  absence  &om  the  kingdom,  or  by  the  vacancy 
of  his  seat,  at  the  beginning  of  everv  parliament  he  shall  appoint  any  number  of  members, 
from  three  to  seven  inclusive,  sod  shalt  publish  the  appointment  in  the  Oasette.  Thetie  mom- 
berB,  in  the  absence  of  the  speaker,  shall  have  Uie  same  authority  as  is  given  to  him  by  this 
statute.] 

(42)  The  shires,  and  some  i€  the  boroughs,  an  now  divided  into  districts  fbr  the  purposes  of 
these  elections. 

[By  the  statute  of  5^  geo.  n^  p,  144,  $  8,  the  speaker  of  the  house  of  oommona  m^f,  Am- 
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writ,  or  within  six  days  ^ter,  the  sheriff  may  adjourn  the  conri:  and  election  to 
Bome  other  convenient  time,  not  longer  &sa  sixteen  days,  nor  shorter  than  ten ; 
but  he  cannot  alter  the  place,  without  the  consent  of  all  the  Candidates :  and, 
in  all  such  cases,  ten  days'  public  notice  must  be  given  of  the  time  and  place  of 
the  election. 

And,  aa  it  is  essential  to  the  very  beine  of  parliament  that  elections  should 
be  absolntely  free,  therefore  all  undue  innuences  upon  the  electors  are  illegal 
and  strongly  prohibited.  (43)  For  Mr.  Locke  (c)  ranks  it  among  those  breaches 
of  trust  in  the  executive  magistrate,  which,  acoording  to  his  notions,  amount  to 
a  dissolution  of  the  government,  "iif  he  employs  the  force,  treaanre  and  offices 
of  the  society,  to  corrupt  the  representatives,  or  openly  to  pre-engage  the 
electors,  and  prescribe  what  manner  of  person  shall  be  diosen.  For,  thus  to 
regulate  candidates  and  electors,  and  new-model  the  ways  of  election,  what  is 
it,  says  he,  but  to  cut  up  the  government  by  the  roots,  and  poison  the  very 
fountain  of  public  security  ? "  As  soon  therefore  as  the  time  and  place  of  elec- 
tion, either  in  connties  or  boroughs,  are  fixed,  all  soldiers  quartered  in  the 
place  are  to  remove,  at  least  one  &,j  before  the  election,  to  the  distance  of  two 
miles  or  more ;  and  not  to  return  till  one  day  after  the  poll  is  ended.  Eiots 
likewise  have  been  frequently  determined  to  make  an  election  void.  By  vote 
also  of  the  house  of  commons,  to  whom  alone  belongs  the  power  of  detenuia- 
ing  contested  elections,  no  lord  of  parliament,  or  lord  uentenant  of  a  county  hath 
any  right  to  interfere  in  the  elections  of  commoners;  and,  by  statute,  the  lora  war- 
den of  the  cinque  ports  shall  not  recommend  any  members  there.  If  any 
officer  of  the  excise,  customs,  stamps,  *or  certain  other  branches  of  the  r  »j-g  -i 
revenue,  presume  to  intermeddle  in  elections,  by  persuading  any  voter  *■  J 
or  dissuading  him,  he  forfeits  100/.,  and  is  disabm  to  hold  any  office. 

Thns  are  the  electors  of  one  branch  of  the  legislature  secured  from  any 
undue  influence  from  either  of  the  other  two,  and  from  all  external  violence 
and  compulsion.  But  the  greatest  danger  is  that  in  which  themselves  co-operate, 
by  the  infomous  practice  of  bribeir  and  corruption.  To  prevent  which  it  is 
enacted,  that  no  candidate  shall,  auer  the  date  (usually  called  the  teste)  of  the 
writs,  or  after  the  vacancy,  give  any  money  or  entertainment  to  his  electors,  or 
promise  to  give  any,  either  to  particular  persons,  or  to  the  place  in  general,  in 
order  to  his  being  elected:  on  pain  of  being  incapable  to  serve  for  that  place  in 
parliament.  And  if  any  money,  gift,  ofdce,  employment,  or  reward  be  given  or 
promised  to  be  given  to  any  voter,  at  any  time,  in  order  to  influence  him  to 
give  or  withhold  his  vote,  ae  well  he  that  takes  as  he  that  oflfers  such  bribe,  for- 
feits SOOi,  and  is  for  ever  disabled  from  voting  and  holding  any  office  in  any 
corporation ;  unless,  before  conviction,  he  will  discover  some  other  offender  of 
the  same  kind,  and  then  he  is  indemnified  for  his  own  offence,  (d)  The  first 
instance  that  occnrs,  of  election  bribery,  was  so  early  as  13  Eliz.,  when  one, 
Thomas  Longe,  (being  a  simple  man  and  of  small  capacity  to  serve  in  parlia- 
ment,) acknowledged  mat  he  had  given  the  returning  officer  and  others  of  the 
borough  for  which  he  was  chosen,  lour  pounds  to  be  returned  member,  and  was 
for  that  premium  elected.  But  for  this  offence  the  borough  was  amerced,  the 
member  was  removed,  and  the  officer  fined  and  imprisoned,  {e)  But^  as  this 
On  6<iT.  p.  a  t  m. 

Jin  UkenvwDBrtbeJDlUn  Uw  lis  omMtti  inOioted  Sua*  and  lalkmy  np<ni  allvlia  were  skIIIt  of  cor- 
oa  at  eleotiona ;  but,  If  the  penon  gaUtj  aonTlcted  uather  offandcr,  hs  wu  leitored  to  bi*  credit 

(H  I  Inst.  t>.  Hale  of  Pari.  US.    Com.  Jcmni.  10  aod  U  UmJ,  U71. 

lug  Bov  TeoeH,  canse  a  new  writ  to  be  iuned  for  the  election  of  anoUter  member  in  Uie  room  of 
one  wso  lias  li«en  declared  a  banbnipt,  and  has  not  sapeiseded  the  fiat  of  baiikraptoy  within 
twelve  pionthB  after  it  iagQed.  1 

(i3)  [By  the  acoient  common  law  of  the  land,  and  by  tbe  declaraUoQ  of  ri^ta,  1  W.  and 
M.  St.  i  0.  S.  Tbe  3d  Edw.  I,  o.  6,  ie  dso  cited,  but  Mr.  ChrlBtiBn  obBerree  that  it  retated 
to  tiie  eieotioii  of  sheilffa,  coroners,  to.,  for  paiiiomentaiy  representation  was  tlien  unknown.    It 

of  their  leapeotive  candi- 
...  ^..,__j  ^  eler"  - 
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practice  hath  since  taken  mnch  deeper  and  more  tmiversal  root,  it  hath  occa- 
sioned the  making  of  these  wholesome  statutes;  to  complete  the  efficacy  of 
which,  there  is  nothing  wanting  but  resolution,  and  integrity  to  put  them  in 
strict  execntion.  (44j 

r*1801  •lTnduemflnencebeingthn8(Iwish  the  depraTity  of  mankind  would 
<-  -I  permit  me  to  aay,  effectually)  guarded  a^ins^  the  dection  is  to  be  pro- 
ceeded to  on  the  day  appointed ;  the  sheriff  or  other  retaming  officer  first  tak- 
ing an  oath  against  oribery,  and  for  the  due  execution  of  his  office.  The  candi- 
dates likewise,  if  required,  mnst^wear  to  their  qualification;  and  the  electors 
in  counties  to  theirs;  and  the  electors  both  in  counties  and  boronghs  are  also 
compellable  to  take  the  oath  of  abjnration  and  that  against  bribery  and  cormp- 
tlon.  And  it  might  not  be  amiss,  if  the  members  elected  were  bound  to  take 
the  latter  oath,  as  well  as  the  former ;  which  in  oil  probability  would  be  much 
more  effectnal,  than  administering  it  only  to  the  electors. 

The  election  being  closed,  the  returning  officer  in  boronghs  returns  his  pre- 
cept to  the  sheriff,  with  the  persons  elected  by  the  majority ;  and  the  sheriff 
returns  the  whole,  together  with  the  writ  for  the  county,  and  the  knights 
elected  thereupon,  to  the  clerk  of  the  crown  in  chancery,  before  the  day  of 
meeting,  if  it  be  a  new  parliament,  or  within  fourteen  days  after  the  election,  if 
it  be  an  occasional  vacancy,  and  this  under  penalty  of  600/.  If  the  sheriff  does 
not  return  such  knights  only  as  are  dulr  elected,  he  forfeits,  hy  the  old  statutes 
of  Hen.  VI,  100/.  and  the  returning  ofBcer  in  boroughs  for  a  like  false  return 
40/.;  and  they  are  besides  liable  to  an  action,  in  which  double  damages  shall  be 
recovered,  by  the  latt«r  statutes  of  King  William :  and  any  person  oribing  the 
returning  officer  shall  also  forfeit  300/.  But  the  members  returned  bv  him  are 
the  sitting  members,  until  the  house  of  commons,  upon  petition,  shall  adjudge 
the  return  t«  be  false  and  illegal.  The  form  and  manner  of  proceeding  upon 
such  petition  are  now  regulated  by  statute  10  Geo,  III,  c  16,  (amended  by  11 
Geo.  Ill,  c  42,  and  made  perpetual  by  14  Geo.  Ill,  c.  15,)  which  directs  the 
method  of  choosing  by  lot  a  select  committee  of  fifteen  members,  who  are 
sworn  well  and  truly  to  try  the  same,  and  a  true  judgment  to  give  according  to 
the  evidence.  (45)  And  this  abstract  of  the  proceedings  at  elections  of  knights, 
citizens  and  burgesses,  concludes  our  inquiries  into  the  laws  and  customs  more 
peculiarly  relative  to  the  house  of  commons. 

r  *181 1  *^^  ^  proceed  now,  sixthly,  to  the  me&od  of  making  laws,  which  la 
*■  J   much  the  same  in  both  houses ;  and  I  shall  touch  it  veiy  briefly,  b^in- 

ninj;  in  the  house  of  commons.  But  first  I  must  premise,  that  for  dispatch  of 
bnsmess  each  house  of  parliament  has  its  speaker.  The  speaker  of  the  house 
of  lords,  whose  office  it  is  to  preside  there,  and  manage  the  formality  of  busi- 
ness, is  the  lord  chancellor,  or  keeper  of  the  king's  great  seal,  or  any  other 
appointed  by  the  king's  oommission :  uid,  if  none  be  so  appoint^  the  house  of 
loras  (it  is  said)  may  elect  The  i^eaker  of  the  house  of  commons  is  chosen  by 
the  honse;  bat  must  be  approved  by  the  king.  (46)    And  herein  the  usago 

(44)  [Tba  kuiilatoie  tuu  «xert«d  its  nbnost  eUergieB,  eflpeoiallr  of  late  joan,  bnt  ineffto- 
tniil^,  to  ebeok  lt«M  daoMnma  and  demoratinns  couraas.  At  len^h,  In  the  yen  1864,  dl 
•rbdng  BtatntM  aa  the  «ii^|eot  were  rapMled,  and  atlier  provisions  substiCatad,  togetbar  wjtli 
HI  entiralf  new  mode  of  coiidnetiii|  sleotioiie,  bf  on  aot  entitled,  "  The  Comipt  Practices  and 
Preventlaii  Act"  TUa  stabite  d«fiiMa  oareralljr  and  oompr^eunvelT  what  oomprehends 
bribeiT,  tnadnc  sad  undne  Inflneuoe;  impoaea  Rerloni  penalties;  totollr  pn>hlbitK  acts  f(«- 
""-J"  fband  to  oe  —J—  -*  — — .j-j-.-  "        *  !.-■' — ■■  -.-i-*i— !?_?-_  i__;-j — ,_  — 


Hiiy  fbnnd  to  Iw  modes  of  nenrisiiiK  ootniiit  itdnenoe,  and  sbic^  limits  loeitimate  e^ 
mridrinK  thMn  to  be^paid  anlj;  Uutmgh  ao  offloer  oaOad  the  election  auditor,  whose  acconnts  ai« 


*"  *~  ^.»«*«M»v",    ^4U    uiHtuj    uf^vADK  B  VBU\uu«pw,  unjIBIHU    U/  OU  QICVUUU    OUUJ UHllve    guilty,  by 

UmNU  or  hu  agents,  of  bribeiy,  treatJng  or  undue  influence,  from  beins  elected  or  fitting  m 
the  house  of  oommona,  for  the  place  where  the  offence  was  oommittedTdniinE  the  padiament 
then  in  szlaCeuae.] 

(451  See  note  40  ante. 

(«)  [Sir  Edwaid  Cole,  npon  being  elected  ipeakM  In   1593,  in  bis  adtlres*  to  the  throne, 

declared,  "  this  is  only  as  yet  a  nomination,  and  no  election,  aatil  yonr  mtjesty  gireth  allow- 

aiioe  and  approbation."    2  Hats.   154.    Bnt  the  hnUse  of  oummonR  at  present  would   searce 

admit  their  ^eaker  to  hold  mch  laoiguage.    Till  Sir  Fletcher  Norton  was  elected   sooaker. 
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of  the  two  honaes  difTera,  tbat  the  speaker  of  the  house  of  commons  cannot  give 
his  opinion  or  argue  any  question  m  the  honse;  but  the  speaker  of  the  house 
of  lords,  if  a  lorf  of  parliament,  may.  (47)  In  each  house  the  act  of  t'lie  major- 
ity (48)  binds  the  whole;  and  this  majority  ie  declared  by  rotes  openly  and 
publicly  given :  not  as  at  Venice,  and  many  other  senatorial  assemblies,  privately 
or  by  ballot.  This  latter  method  may  be  serviceable,  to  prevent  intrignes  and 
nnconstitntional  combinations :  but  it  is  impossible  to  be  practised  with  ub  ;  at 
least  in  the  house  of  commons,  where  every  member's  conduct  is  subject  to  the 
future  censare  of  his  constituents,  and  therefore  should  be  openly  submitted  to 
their  inspection. 

To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  a  private  nature, 
it  is  first  necessarv  to  prefer  a  petition ;  which  must  lie  presentea  by  a  member, 
and  nsnally  sets  nirth  the  grievance  desired  to  be  remedied.  (49)  This  petition 
(when  founded  on  facts  that  may  be  in  their  nature  disputAd)  is  referred  to  a 
committee  of  members,  who  examine  the  matter  alleged,  and  accordingly  report 
it  to  the  house ;  and  then  (or  otherwise,  upon  the  mere  petition)  leave  is  given 
to  bring  in  the  bilL  In  public  matters  the  bill  is  brought  in  upon  motion  made 
to  the  house,  without  any  petition  at  all.  Formerly,  aU  bills  were  drawn  in  the 
form  of  petitions,  (50)  which  were  entered  upon  the  parliament  rolls  with  the 


S9th  Nov.  1774,  eve^  sentlema 

great  modesty,  and,  if  elected,  «»>,  uiumu  lu.iiiHi  uiu>  i^n  uuiui,  <>uu  m,  u.^  n^uc  umn 

t«d  MniiiBBion  to  plead,  in  another  place,   his  eionmB  uid  inability  to  dleohatge  tuu 

whi(»i  he  HMd  to  do  npon  being  prewnied  to  tbe  Idiig.    Bat  Sir  MetcW  Norton  was  the 

e  refbaed 

mple  of  Sir  Fletcher  Norton,  ana  Intimatet 
1  Woodd.  59.  Sir  John  Cost  was  the  last  speaker  who  addreesed  the  throne  in  tJie  laaroage 
of  diffidence,  of  whioh  the  foUoving  sentenoa  may  serve  m  a  speoimea :  "  I  can  now  be  an 
humble  anilor  to  your  m^eaty,  that  yoa  would  give  your  Ikithftil  commons  ao  opportunity  of 
recti^^f;  this  the  only  inadvertent  step  which  they  can  ever  tabs,  and  be  eracion^y  pleased  to 
direct  them  to  present  some  other  to  your  ina{esty,  whom  they  ma;  not  herealter  be  Borry  to 
have  ohoven,  nor  yonr  miyeety  to  have  approved,"  6  Nov.  1761.  The  obuiosUor  osed  to  leptj 
[n  a  handsome  speech  of  compliment  and  enooora^ment,  but  now  he  shortJy  informs  the  oom- 
mouK  that  bis  mweaty  approves  of  their  speakeii  who  olamiB  the  ancient  privilegea  of  the  oom- 
mom,  and  tJieo  uey  retom  to  their  ovm  Iiodse.] 

{47)  [Bnt  when  the  house  reeolves  itself  into  a  oommittoe,  the  chrirman  reralariy  qipdntad 
erve^  new  parliament  presides  at  the  table,  and  Uie  speaks  may  then  speak  and  vote  as  any  one 
of  the  other  members  for  the  Ijme.  1 


(48)  [In  the  house  of  commons  uie  speaker  neVer  vot«8  bnt  when  there  Is  an  equality  with- 
ODt  hie  casting  vote,  which  in  that  case  CTeat«s  a  m^oritf ;  bat  the  speaker  of  the  house  of  lords 
has  no  cwting  vote,  but  his  vot«  is  ooaut«d  with  uw  re«t  of  the  house  |  and  in  the  case  of  an 
equally,  the  non-ooutents  or  negative  voloes  have  tbe  same  e&ot  and  operation  as  if  thoy  were 
fai  fiwt  a  m^ori^.    Lords'  Joum.  Sfi  June,  1661.] 

(49)  This,  altoongh  nstud  in  American  legislative  proceedings,  is  not  a  necessity.  Any  mem- 
ber may  tntrodnce  B  bill,  tta  either  a  public  or  piivat«  purpose,  on  leave  obtained  as  a  matter  of 
course,  or  after  mtioe  given,  in  the  manner  jKrinted  out  by  the  rules  of  the  house. 

(50)  [The  oommons  for  near  two  centnriee  continned  the  style  of  very  homble  petitionera. 
nieir  petilionB  frequently  began  with  "jonr  poor  commons  beg  and  pray,"  and  oonolnded 
with  "Tor  God's  sdce,  and  as  an  act  of  thsntj -."^Voa powres  oommii<n«s prient  at  gup^iemt pur 
DitH  «t  en  auvre  de  charilt.  Hot.  ParL  passmi.  It  appears  that,  prior  to  the  reign  ot  Hen.  T, 
it  bad  been  the  practice  of  the  kings  to  add  and  enaot  more  than  the  oommons  petitioned  for. 
In  oouaeqoence  of  this  there  is  a  ven  memorable  petition  firom  the  oommons  in  2  Hen.  V, 
which  states  that  it  is  t^e  liberty  and  treedom  of  the  commons  that  there  should  be  no  statute 
without  their  assent,  considcrinK  tjiat  they  have  ever  been  as  well  a»»ettters  as  pelilionerg,  and 
therefbre  they  pray  that,  for  the  future,  there  may  be  no   additions  or  diminntions  to  their 

CtitiouB.  And  in  answer  to  ttiis,  the  king  granted  that  &om  henceforth  they  should  be 
and  in  no  instance  witboat  their  assent,  saving  his  royal  prerogative  to  grant  and  deny 
what  he  pleased  of  their  petitions.  Ruff.  PreC  iv.  Hot.  Pari.  8  Hen.  T,  No.  ^  It  was  long 
after  its  creation,  or  rather  separation  &om  the  barons,  before  the  honse  of  oommons  was 
coDsraous  of  its  own  strength  and  dignity ;  and  such  was  theii  modesty  and  diffidenoe,  that 
they  used  to  reqtiest  the  lords  to  send  tJiem  some  of  their  members  to  mstmct  Ihem  in  their 
duty,  "  on  acoonnt  of  the  atdnonsness  of  their  charge,  and  the  feebleness  of  their  own  powers 
and  underetandings ;  "—mtr  Tardttite  de  few  dtarge,  et  l«  foebltsec  de  four  poiarg  «t  tent.  Bot. 
Pari.  IB.  II,  No.  4.] 
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king's  aoBwer  thereunto  aabjoined;  not  in  an;  settled  formB  of  worde,  but 
■  r  ,j^gn  1  *afl  the  circnmatoncee  of  the  case  required :  (/)  and,  at  the  end  of  each 
^  -'  parliament,  the  judges  drew  them  into  the  fonn  of  a  statnte,  which  vaa 
entered  on  the  statute  rolls.  In  the  reign  of  Henir  V,  to  prerent  mistakes  and 
abuses,  the  statutes  were  drawn  np  by  the  judges  Defore  the  end  of  the  parlia- 
ment; and,  in  the  reign  of  Henry  vt,  bills  in  the  form  of  acts,  according  to  the 
modem  customs,  were  first  introduced. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a  competent  time  to 
the  honee,  drawn  out  on  paper,  with  a  mulbtode  of  blanks,  or  void  spaces, 
where  anything  occurs  that  is  dubious,  or  necessary  to  be  settled  by  the  parlia- 
ment itself;  (such,  especially,  as  the  precise  date  of  times,  the  nature  and 
aoantitT  of  penalties,  or  of  any  sums  of  money  to  be  raised j,  being  indeed  only 
le  skeleton  of  the  bilL  In  tne  house  of  lords,  if  the  bill  begins  there,  it  is 
(when  of  a  priratc  nature)  referred  to  two  of  the  judges,  to  examine  and  report 
the  state  of  the  facts  alleged,  to  see  that  all  necesBary  parties  consent,  ana  to 
settle  all  points  of  techni(»l  propriety.  (SI)  This  is  read  a  first  time,  and  at  a  con- 
Tenient  distance  a  second  time ;  and,  after  each  reading,  the  speaker  opens  to 
the  house  t^e  substance  of  the  bill,  uid  puts  the  question  whether  it  shall  pro- 
ceed any  farther.  The  introduction  of  the  bill  may  be  original! j  opposed,  as 
the  bill  itself  may  at  either  of  the  readings;  and,  if  the  opposition  succeeds, 
the  bill  must  be  dropped  for  that  session ;  as  it  must  also  if  opposed  with  sue* 
cess  in  any  of  the  subset^nent  stages. 

After  the  second  reading  it  is  committed,  that  is,  reierred  to  a  committee; 
which  is  either  selected  by  the  house  in  matters  of  small  importance,  or  else 
upon  a  bill  of  consequence,  the  house  resolTes  itself  into  a  oommittee  of  the 
wnole  house.  A  committee  of  the  whole  house  is  composed  of  every  member : 
and,  to  form  it,  the  speaker  quits  the  chair,  (another  member  being  appointed 
chairman),  and  may  sit  and  debate  as  a  private  member.  In  these  committees 
the  bill  is  debated  clause  by  clause,  amendments  made,  the  bbnks  filled  up,  and 
r  *183 1  ^^^^^"^  ^^°  ^^^'  entirely  new  modelled.  After  it  *has  gone  through 
t  1   the  committee,  the  chairman  reports  it  to  the  house,  wiUi  such  amend- 

ments as  the  committee  have  made ;  and  then  the  house  reconsiderB  the  whole 
bill  again,  and  the  question  is  repeatedly  put  upon  eveir  clause  and  amendment. 
When  the  house  hath  agreed  or  disagreed  to  the  amendments  of  the  committee, 
and  sometimes  added  new  amendments  of  its  own,  the  bill  is  then  ordered  to  be 
engrossed,  or  written  in  a  strong  gross  hand,  on  one  or  more  long  rolls  (or 
presses)  of  parchment  sewed  together.  When  this  is  fiDished,  it  is  read  a  third 
time,  and  amendments  are  sometimes  then  made  to  it ;  and  if  a  new  clause  be 
add^,  it  is  done  by  tacking  a  separate  piece  of  parchment  on  the  bill,  which  is 
called  a  rider,  [g)  The  speaker  then  anun  opens  the  contents;  and,  holding  it 
up  in  his  hands,  puts  the  question  whetiier  the  bill  shall  pass.  If  this  ie  agreed 
to,  the  title  to  it  is  then  settled,  which  used  to  be  a  general  one  for  all  the  acts 
parsed  in  the  session,  till  in  the  first  year  of  Henry  YIU,  distinct  titles  were 
mtroduced  for  each  chapter.  After  this,  one  of  the  members  is  directed  to 
carry  it  to  the  lords  and  desire  their  concurrence;  who,  attended  by  seyeral 
more,  carries  it  to  the  bar  of  the  house  of  peers,  and  there  delivers  it  to  th^ 
speaker,  who  comes  down  &om  his  woolsack  to  receive  it. 

It  there  passes  through  the  same  forms  as  in  the  other  house,  (except  engross- 
ing,  which  is  already  done),  and,  if  rejected,  no  more  notice  is  taken,  but  it 
passes  »vi  silentio,  va  prevent  unbecoming  altercations.  But,  if  it  is  agreed  to, 
the  lords  send  a  message,  by  two  masters  in  chancery,  (or,  upon  matters  of  high 
(f)  Sae,  unong  aiiintM»Ia«  aOufi  luttnoei,  Uw  arMiiBH  liiri,  B  Bdw.  □.  (g)  Nor-  H. 

IB  of  Btate  poUor,  the  boDM,  in  sgTMJiur  to  it* 
na ;  bnt  the  eipedieno)'  of  &  private  bill  being 
have  not  jtA  been  tiroved,  the  hoiu 

_„  „ ^, , ,,8  of  tlie  Ull  condJtionallj,  and  But 

proof  of  Hnoh  alleg^oDS  before  the  committee:    Kfty,  Pari.  Prtct  5th  ed.  701.]  ~_^ 
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diffoit;  OT  importance,  by  two  of  the  ind^^,  tiiat  they  have  i^^ved  to  the 
same;  and  the  hill  remuns  with  the  loras,  if  ttiey  have  made  so  amendment  to 
it  Bnt.  if  any  amendments  are  made,  snch  amendments  are  gent  down  with 
the  bill  to  receire  the  concurrence  of  the  commona  If  the  commons  disagree 
to  the  amendments,  a  conference  nsnally  follove  between  members  depnted 
from  each  honse,  who,  for  the  most  part,  settle  and  adjust  the  difference ;  bnt 
if  both  honsee  remain  inflexible,  the  oill  is  dropped.  If  the  commons  agree  to 
the  amendments,  the  bill  is  sent  back  to  the  lords  by  one  of  the  members, 
*with  a  message  to  acqnaint  them  therewith.  The  same  forms  are  r^icx-i 
obflerred,  mtUatia  mKtandia,  when  the  bill  begins  in  the  house  of  lords.  '-  ^ 
Bnt,  when  an  act  of  grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty, 
and  then  read  once  only  in  each  of  the  houses,  without  any  new  engrossing  or 
amendment  (A)  And  when  both  houses  have  done  with  any  bill,  ^waye  it  is 
deposited  in  the  honse  of  peers,  to  wait  the  royal  assent ;  except  in  the  case  of 
a  bill  of  supply,  which,  after  receiving  the  concurrence  of  the  lords,  is  sent  back 
to  the  honse  of  commons,  (t) 

The  royal  assent  may  oe  given  two  ways:  1.  In  person;  when  the  king 
c»me8  to  the  house  of  peers,  in  his  crown  and  royal  robes,  and,  sending  for 
the  commons  to  the  bar,  the  titles  of  all  the  bills  that  have  passed  both  houses 
are  read;  and  the  king's  answer  is  declared  by  the  clerk  of  the  parliament  in 
Korman-French :  (53)  a  badge,  it  must  be  owned,  (now  the  only  one  remaining), 
of  conquest;  and  which  one  conld  wish  to  see  fall  into  total  obhvion,  nnless  it 
be  reserved  as  a  solemn  memento  to  remind  uB  that  our  liberties  are  mortal, 
having  once  been  destroyed  by  a  foreign  force.  If  the  ting  consents  to  a  public 
bill,  the  clerk  UBnally  declares,  "  le  roy  le  veut,  the  king  wills  it  so  to  be  r  if  to 
a  private  bill,  "  soil  fait  comme  il  est  desire,  be  it  as  it  is  desired."  If  the  king 
refnses  his  assent,  it  is  in  the  gentle  langnage  of  "  U  roy  ^avisera,  (53)  the  king 
will  advise  upon  it"  When  a  bill  of  supply  is  passed,  it  is  carried  up  and  pre- 
sented to  the  King  by  the  speaker  of  the  house  of  commons;  (i)  and  the  royal 
assent  is  thus  expressed,  "  le  rov  remsrde  set  loyal  suijects,  accept  leur  benevo- 
lenee,  et  ausi  le  vmt,  the  king  thanks  his  loyal  subjects,  accepts  their  benevolence, 
and  wills  it  so  to  be."  In  case  of  an  act  of  grace,  which  originally  proceeds 
from  the  crown,  and  has  the  royal  assent  in  the  first  stage  of  it,  the  clerk  of  the 
parliament  thus  pronounces  the  gratitude  of  the  subject :  "  Us  prelats,  seigneurs, 
«t  commons,  ence  present  parliament  assemblees,  au  nom  de  tovte  vans  autres  sub- 
jects, *remercient  ires  huinblement  voire  majeste,  et  prient  a  Dieu  vous  r«-igKi 
donner  en  sante  bone  vie  et  longwe;  the  prelates,  lords,  and  commons,  in  ^  ^ 
this  present  parliament  assembled,  in  the  name  of  all  yonr  other  subjects,  most 
humbly  thanK  yonr  majesty,  and  pray  to  God  to  grant  yon  in  health  and  we^th 
long  to  live."  (?)    2.  By  the  statute  33  Hen.  YIU,  c.  31,  thaking  may  give  his 


. --a- ,  — -  *f«  either  in  Fienob  or  Latin,  bnt 

„ V  In  Fnnctt.] 

(63}  [The  words  m  roi  iavieera  Donespnnd  to  tbe  phrate  formeiij  used  bj  oonrta  of  Inittoe, 
when  they  TeqniTed  time  to  oonnder  of  their  Jndement,  vii. :  mtna  advisare  mdt.  And  there 
can  be  Httle  doubt  bnt  urieinBUj  these  wards  implied  t  serioas  intent  to  take  the  gabjeot  under 
oonrideration,  and  they  oiUy  became  in  effect  a  negative  when  the  bill  or  petition  was  anntilled ' 
bf  a  dissolotion,  before  the  king  oommnnioat«d  the  revolt  of  bis  deuberation ;  for,  in  the 
Tolla  of  pariiamen^  the  kJDg  sometimes  soswen.  that  the  petititHi »  anreasansble,  and  oumot 
begnnt«d:  SDmetimashe  answers,  that  he  and  his  council  will  oonaider  of  It;  aa  in  37  Bdw. 
Ill,  No.  33    Qiumt  am  eefU  article,  Uilemandt  grand  aviMmvnt,«tfartant,  roi  ge  ent  tmitera  par 

This  prerogative  of  rejectdne  bills  was  last  eierdsed  by  Qneen  Anne,  A.  D.,  1707,  who  nRiBed 
her  aamnt  to  a  bill  for  settluig  the  inililia  in  Scotland.  Hay,  Pari.  Pno.  5th  ad.  4M— 6, 
diting  18  Lord's  J.  506.  William  111  had  raAued  his  afaent,  A.  D.  1603,  to  the  bOl  for  trien- 
nial paritementa.  And  on  one  occasion  the  preTDgative  of  i^Jnctiiix  Mils  was  eiercixed  by 
Qoeen  Blifabeth  at  the  close  of  a  sesdon,  to  toe  exUmt  of  rejecting  forty-eight  bills,  while  she 
gave  assent  to  twenty-fanr  public  and  nineteen  private  bills,  which  had  pasMd  both  honMn  of 
poriiametit.    D'Ewes,  596. 
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assent  by  letiere  patent  ander  hie  zreat  seal,  signed  with  his  hand,  and  notified 
in  his  flbsencej  to  Dotii  houses  asBembled  together  in  the  high  house.  And,  when 
the  bill  has  received  the  royal  aaaent  in  either  of  these  ways,  it  is  then,  and  not 
before,  a  statute  or  act  of  parliament.  (54) 

This  statute  or  act  is  placed  among  the  records  of  the  kingdom ;  there  need- 
ing no  formal  promnlgation  to  give  it  the  force  of  a  law,  as  was  necessary  by  the 
civil  law  with  regard  to  the  emperor's  edicts;  because  every  man  in  England  is, 
in  judgment  of  law,  party  to  the  making  of  an  act  of  parliament,  being  present 
thereat  by  his  representatives.  However,  a  copy  thereof  is  usually  printed  at 
the  king's  press,  for  the  information  of  tie  whole  land.  And  formerly,  before 
the  invention  of  printing,  it  was  used  to  be  pnblished  by  the  sheriff  of  every 
connty ;  the  kin^s  wnt  being  sent  to  bim  at  the  end  of  every  session,  together 
with  a  transcript  of  all  the  acts  made  at  that  session,  commanding  him  "  ut  stat- 
uta  Ula,  6t  omnea  articulos,  in  eiadem  contentoa,  in  siwffulig  ubt  locia  expedire 
viderit, puAlice proclamari,  et  firmiter  teneri  et obaervanfaciat''  And  the  usage 
was  to  proclaim  them  at  his  county  court,  and  there  to  keep  them,  that  whoever 
would  might  read  or  take  copies  thereof;  which  custom  continued  till  the  reign 
of  Henry  the  Seventh,  (to)  (65) 

An  act  of  parliament,  thus  made,  ia  the  ezeroiee  of  the  highest  authority  that 
tliis  kingdom  aclmowledgeB  upon  earth.  It  hath  power  to  bind  every  subject  in 
the  land,  and  the  dominions  thereunto  belonging;  nay,  even  the  king  himself 
r*1 8Bl  '^  particularly  named  therein.  And  it  cannot  he-altered,  'amended,  dis- 
L  ^""J  pensed  with,  suspended,  or  repealed,  but  in  the  same  forms,  and  by  the 
same  authority  of  parliament :  for  it  is  a  maxim  in  law,  that  it  reqaires  the  same 
strength  to  dissolve,  as  to  create,  an  obligation.  It  is  true  it  was  formerly  held, 
that  Sie  king  might,  in  many  cases,  dispense  with  penal  statutes :  (»)  but  now, 
by  statute  1  W.  and  M.  st.  3,  c  %,  it  is  declared  that  the  suspending  or  dispens- 
ing with  laws  by  regal  authority,  without  consent  of  parliament,  is  illegal 

VII.  There  remains  only,  in  the  seventh  and  last  place,  to  add  a  word  or  two 
concerning  the  manner  in  which  parliaments  may  be  adjourned,  prorogued,  or 
dissolved. 

An  adjournment  is  no  more  than  a  continuance  of  the  session  from  one  day 
to  another,  as  the  word  itself  signifies :  and  this  is  done  by  the  authority  of 
each  house  separately  every  day ;  and  sometimes  for  a  fortnight  or  a  month 
together,  as  at  Christmas  or  Easter,  or  upon  other  particular  occasions.  But 
the  adjournment  of  one  house  is  no  adjournment  of  the  other,  (o)  (56)    It  hath 

(rB)8Iiist.U.    ilD>t.«.  (a)  Fiaoh.  L.  81,  «».    Btcon,  Slsm.  c.  U.  (OtlnBtHL 


acta  exjiire,  Oie  bill,  when  ^awed  into  a  lav,  shall  have  efibot  from  the  date 
the  act  intended  to  be  conbnned.] 

(55)  In  1809  proTimon  was  made  bf  law  fof  the  general  distribiitJon  of  tike  pDblialiad  Btatntes 
of  Great  Britain. 

Ttie  coD«titatioii  of  Uie  United  States,  art.  1,  $  7,  piovidee  a«  foUowB:  "Bveir  bill  wUob 
^hall  have  passed  the  house  ti  T^reeentativee  md  toe  senate,  shall,  before  it  becomes  a  law, 
be  presented  to  Oie  preddent  of  the  United  States.  If  h«  approve,  he  shall  siea  it ;  bnt  if 
not  he  Bhall  retnm  it  with  hla  oljeotioiu  to  that  house  In  whioh  It  shall  have  oiwnated,  who 
ebiul  enter  the  ol^ectiona  at  large  on  their  jonmal,  and  proceed  to  reconsider  it.  If  after  such 
reconsideTstaon  two-thiids  of  that  boose  shall  agree  to  pass  the  bilt^  it  shall  be  sent,  togetlier 
with  the  objeollons,  to  the  other  honse,  br  which  it  shall  likewise  be  reoonaidered,  aoi  if 
approvedbytwo-Odids  of  that  hoDB^  it  snail  become  a  law.  Bat  in  all  saoh  cases  the  votes 
<J  both  houses  shall  be  determined  bj  yeas  and  n^B,  and  t^e  names  of  the  persouH  voting  for 
and  against  the  bill  shall  be  entered  on  tlie  jonmal  of  each  honse  respectivelf.  If  anj  bill 
shall  not  be  retonsed  by  the  presidoDt  within  ten  dajs  (Snndajs  excepted)  after  it  shall  have 
been  presented  to  Urn,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  mened  it;  unless  oon- 
oress  bf  their  adjonnunent  prevent  its  retmn,  in  which  case  it  sbali  not  be  a  law." 
lie  Mvemors  of  nearly  ul  the  states  have  a  similar  negative  upon  state  legislation. 


(G6)  Uy  the  oonstitntion  of  the  tJnlted  States,  neither  honse  of  congress  can,  without  the 
inseot  of  the  other,  a4{oimi  for  more  than  three  davs,  noi  te  anv  other  place  than  that  si 
hidi  the  two  honses  may  be  sitting.    Art  1,  {  3.    The  president  Das  power,  in  case  of  diss- 
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also  been  nsnal,  when  his  majesty  hath  dgnifled  hie  ^leasiii-e  that  both  or  either 
of  the  honses  Bhonld  adjonm  tnemseWes  to  a  certain  day,  to  obey  the  king's 
pleasure  so  signified,  and  to  adjonrn  accordingly,  (p)  CHherwise,  besides  the 
indecomm  of  a  refaaal,  a  prorogation  vonld  assuredly  follow  ;  which  would 
often  be  very  inconTenient  to  both  public  and  privatfi  bnainess :  for  prorogation 
pats  an  end  to  the  session ;  and  then  snch  bills  as  are  only  began  and  not  per- 
fected, must  be  restinied  de  novo  (if  at  all)  in  a  sabseqnent  session  :  whereas,  after 
an  adjonmment,  all  things  continue  in  the  same  state  as  at  the  time  of  the  adjourn- 
meat  made,  and  may  be  proceeded  on  without  any  fresh  commencement  (67) 
A  prorogation  is  the  continuance  of  the  parliament  from  one  session  to 
another,  as  an  adjonmtaent  is  a  ^continuation  of  the  session  from  day  r «.  g~  -i 
to  day.    This  is  done  by  the  royal  authority,  expressed  either  by  the   *■  J 

lord  chancellor  in  hia  majesty's  presence,  or  by  commission  fi^m  the  crown,  or 
ftw}uently  by  proclamation.  (58)  Both  bouses  are  necessarily  prorogued  at  the 
same  time  j  it  not  being  a  prorogation  of  the  house  of  lords  or  commons,  bnt 
of  the  parliament  The  session  is  never  understood  to  be  at  an  end  nntil  a  pro- 
rogation ;  though,  unless  some  act  be  passed  or  some  judgment  given  in  parlia- 
ment, it  is  in  truth  no  session  at  all.  (o)  And  formerly,  the  nss^  was  for  the 
king  to  give  the  royal  assent  to  all  sncn  bills  as  he  approved,  at  the  end  of  every 
eesBion,  and  then  bo  proro?ne  the  parliament ;  though  sometimes  only  for  a  day 
or  two ;  (rf  after  which  all  business  then  depending  in  the  houses  was  to  he 
b^nn  agam ;  which  cnetom  obtained  so  strongly,  that  it  once  became  a  ques- 
tion, (s)  whether  giving  the  royal  assent  to  a  single  bill  did  not  of  course  put 
an  end  to  the  session.  And,  Uiongh  it  was  then  resolved  in  the  negative,  yet 
the  notion  was  so  deeply  rooted,  that  the  statute  1  Car.  I,  c.  7,  was  passed  to 
declare,  that  the  king's  assent  to  that  and  some  other  acts  should  not  put  an 
end  to  the  session  ;  and,  even  so  late  as  the  reign  of  Charles  II,  we  And  a  pro- 
viso fl^nently  tacked  to  a  bill,  (t)  that  his  majesty's  assent  thereto  should  not 
determine  the  session  of  parh'ament  But  it  now  seems  to  be  allowed,  that  a 
prorogation  must  be  expressly  made,  in  order  to  determine  the  session.  And,  if 
at  the  time  of  an  actual  rebellion,  or  imminent  danger  of  invasion,  the  parlia- 
ment shall  he  separated  by  adjournment  or  prorogation,  the  king  is  empowered 
(w)  to  call  them  together  by  proclamation,  with  fburteen  day's  notice  of  the  time 
appointed  for  their  re-assembling.  (59) 

(B)  Cora.  Jcmni.  iKuiia;  e.  r.  11  Jona,  1071:  S  Apr.  leM;  I  Jnue,  U  Nor.  IS  Dec.  16n:  11  Jnl.  ISM;  11  Sept 
1S«;K  jDl.lflB7il  Ang.  IRS^M  rob.  Will  Jane,  17U;  IS  Apr.inT;  >  Feb.  ITU;  10  Dee.  ITW;  H  H>7i 
ITSa.    |g)4lDM.ra.    Dalearpvl.gB.    HM.  01.       (r)  Con.  Jour.  U  Oct  1001.       (>|  Ibid. »  Mot.  UM. 

(n8ttl.llCar.  n,o.  I.    n  ud  iSCar.  11,  c.  1.       («)  Stat  MGeo.  II,  O.  «. 

greement  between  Oie  two  hongog  witb  respect  to  the  tine  of  adjooniment,  to  adjonin  tbem 
to  nich  time  as  he  etuU  think  proper.  Art  2,  f  3.  For  a  decudon  under  a  elmilH  provisioii, 
■ee  People  v.  Hatch,  33  lU.  9. 

(S7)  [Ordero  of  pvlianent  also  dotennine  by  prorof^atioc,  consoqneDtlf  all  peraouR  Utkea 
into  cnibodj  under  oncli  orders  may,  after  prorooatitm  uf  panioment,  as  well  aa  after  dissoln- 
tioB,  b«  dlBolurKed  on  a  habea*  eorput ;  geaerallr,  however,  tbat  form  Js  not  observed,  as  the 
power  of  eiOier  hDOM  to  hold  In  impriBonment  eipiree,  and  the  party  may  at  once  walk  forth 
on  the  prorogatioQ  or  disoolntiaii  of  the  parljament  Com.  Dig.  TarliameDt,  0.  1.  The  state 
of  an  impeachnient  m  not  affected  hj  the  seesion  terminating  either  one  w»  or  the  otiiei : 
Rapn.  rJO  ;  1  Lev.  364  ;  and  appeals  and  writs  of  error  romain,  and  are  to  be  proceeded  in, 
as  the7  «UxA  at  the  laat  session.    ^  Lev.  M ;  Com.  Dig.  ParHament,  0.  1.1 

(5S>  [At  the  beginning  of  a  new  parliament,  when  it  ifl  not  intended  that  the  paitiunent 
Bhonld  meet  at  the  retom  of  the  writ  of  snmmonB  for  the  dispatch  of  bnsiQeas,  the  practice  is  '■ 
to  ptoro^e  it  bj  a  writ  of  prorogation,  ae  the  parliament  in  1790  was  prorogned  twice  bj 
writ:  Cum.  Jonm,  S8th  Nov.  1790;  and  the  firrf  parliament  in  this  reign  was  prorogued  by 
fonr  writH.  Id.  3  Nov.  1761.  On  the  daj  upon  WtSeh  tile  writ  of  aummons  is  retnmable,  the 
memberB  nf  the  hlinse  of  commons  who  attend  do  not  enter  their  own  house,  or  wait  for  a 
meesaf^  from  tiie  lords,  bnt  go  immedlatelj  up  to  the  tumee  of  lords,  where  the  ohauoellor 
reads  the  writ  of  prorogation.  lb.  And  when  it  is  intended  that  thej  tbonld  meet  npoa  tile 
day  to  which  the  parliament  19  prorogued  Ua  dispatch  of  bntineea,  notice  is  given  by  a  pro- 
olamntjon.] 

.   .__  , , this  without  renird  to  the  period  to  which  parli 

pronif^ed  or  Ddjoomed.] 
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A  diseolation  ie  the  civil  death  of  the  parliament ;  and  this  mar  be  Gffect«d 
three  ways :  1.  By  the  king's  will,  expreased  either  in  person  or  oy  represen- 
tation ;  for,  as  the  king  has  the  sole  right  of  convening  the  parliament,  so 
r*isai  "^^^  *it  is  ft  branch  of  the  royal  prerogative,  that  Tie  may  whenever  he 
^  -I  pleases  prorogue  the  parliament  for  a  time,  or  pot  a  final  period  to  its 
existence.  If  nothing  had  a  right  to  prorogue  or  dissolve  a  parliament  bat 
itself,  it  might  happen  to  become  perpetual.  And  this  would  be  extremely 
dangerous,  if  at  any  time  it  ehoald  att«mpt  to  encroach  upon  the  executive 
power:  as  was  &tally  experienced  by  the  unfortunate  King  Charles  the  First; 
who  havine  nnadviaedly  passed  an  act  to  continue  the  parliament  then  in  being 
till  such  time  as  it  should  please  to  dissolve  itself,  at  lost  iell  a  sacrifice  to  th^ 
Inordinate  power,  which  he  himself  had  consented  to  give  them.  It  is  therefore 
extremely  necessary  that  the  crown  should  be  empowered  to  regulate  the  dura- 
tion of  tnese  assemblies,  under  the  limitations  which  the  English  constitution 
has  prescribed:  so  that,  on  the  one  hand,  they  may  frequently  and  regularly 
come  together,  for  the  dispatch  of  business,  ana  redress  of  grievances ;  and  may 
not,  on  the  other,  even  with  the  consent  of  the  crown,  oe  continued  to  an 
inconvenient  or  unconstitutional  len^h. 

3.  A  parliament  may  be  dissolved  oy  the  demise  of  the  crown.  This  dissolu- 
tioQ  formerly  happened  immediately  upon  the  death  of  the  reigning  sovereign : 
for  he  being  considered  in  law  as  the  head  of  the  parliament,  caput  principium, 
ei  finis,  that  failing,  the  whole  body  was  held  to  be  extinct  But,  the  calling  a 
new  parliament,  immediately  on  the  inauguration  of  the  successor,  being  found 
inoonvenient,  and  dangers  being  apprehended  from  havine  no  parliament  in 
being  in  case  of  a  disputai  succession,  it  was  enacted  by  the  statutes  7  and  8 
Wm.  Ill,  c.  15,  and  6  Ann.  c  7,  that  the  parliament  in  being  shall  continue  for 
six  months  after  the  death  of  any  king  or  queen,  unless  sooner  prorogued  or 
dissolved  by  the  successor ;  that,  if  the  parliament  b^  at  the  time  of  the  king's 
death  separated  by  adjournment  or  prorogation,  it  shall,  notwithstanding, 
assemble  immediately ;  and  that,  if  no  parliament  is  then  in  being,  the  memb^ 
of  the  last  parliament  shall  assemble,  and  be  again  a  parliament. 
r  *189 1  *^'  ^■'^^J'  ^  parliament  may  be  dissolved  or  expire  by  length  of  time. 
•■  '   For,  if  either  the  legislative  Irody  were  perpetual,  or  mightlast  for  the 

life  of  the  prinoe  who  convened  them,  as  formerly ;  and  were  so  to  be  sup- 
plied, by  occasionally  filling  the  vacancies  with  new  representatives;  in  these 
cases,  if  it  were  once  corrupted,  the  evil  would  be  past  all  remedy ;  but  when 
difierent  bodies  succeed  eacn  other,  if  the  people  see  cause  to  disapprove  of  the 
present,  they  may  recti:^  its  faults  in  the  next.  A  legislative  assembly  also,  which. 
la  sure  to  be  separated  ^oin,  (whereby  its  members  will  themselves  become  private 
men,  and  subject  to  i£e  full  extent  of  the  laws  which  they  have  enacted  for 
others,)  will  think  themselves  bound,  in  interest  as  well  as  duty,  to  make  only 
such  laws  as  ore  good.  The  utmost  extent  of  time  that  the  some  parliament 
was  allowed  to  sit,  by  the  statute  6  W.  and  M.  c  2,  was  three  years ;  after  the 
expiration  of  which,  reckoning  from  the  return  of  the  first  summons,  the  parlia- 
ment was  to  have  no  longer  continnance.  But,  by  the  statute  1  Geo.  I,  st  2,  c 
38,  (in  order,  profeasedly,  H)  prevent  the  great  and  continued  expenses  of  frequent 
elections,  and  the  violent  heats  and  animosities  consequent  thereupon,  and  for 
the  peace  and  security  of  the  government,  then  just  recovering  from  the  late 
rebellion,)  this  term  was  prolonged  to  seven  years :  and,  what  alone  is  an  instaooe 
of  the  vast  authority  of  parliament,  the  very  same  house  that  was  chosen  for 
three  years,  enacted  ite  own  continuance  for  seven.  So  that,  as  our  constitution 
uow  stands,  the  parliament  must  expire,  or  die  a  natural  death,  at  the  end  of 
every  seventh  year,  if  not  sooner  dissolved  by  the  royal  prerogative.  (60) 

(60)  In  ih»  Unitsd  Statee  each  oongrege  conttnam  for  the  period  for  which  the  memben  of 
the  popiilir  branch  are  chosen ;  that  1b  to  say,  ibr  two  jeare.  Within  that  period  two  maiona 
are  D«ld  regnlarl;,  sod  more  m^  be,  when  extra  BCedons  ace  oalled  oj  the  piwddent  o 
ordered  by  oi ■" 
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OHAPTER  m 
OF  THE  KING  AND  HIS  TITLE. 


Thb  Bnpreme  exeontive  power  of  these  kingdoms  ie  vested  by  otir  lawe  in  a ' 
aiDgte  person,  the  king  or  queen :  for  it  mattere  not  to  which  sex  the  crown 
descends ;  but  the  person  entitled  to  it,  whether  male  or  female,  is  immediately 
invested  with  all  the  ensigns,  rights,  and  prerogfttivea  of  eoveovign  power;  as  is 
declared  by  statute  1  Mar.  st.  3,  c  1. 

In  diBCOumug  of  the  royal  rights  and  authority,  I  shall  consider  the  king 
under  six  distinct  views ;  1.  With  regard  tfl  his  title.  2.  His  royal  family. 
3.  His  cotmcils.  4.  His  duties.  6.  His  prerogative.  6.  His  levenncb  And, 
first,  with  remrd  to  his  titla 

The  execu^ve  power  of  the  English  nation  being  vested  in  a  single  perecm, 
by  the  general  consent  of  the  people,  the  evidence  of  which  general  consent  is 
long  and  immemorial  usage,  it  became  necessary  to  the  fi-eedom  and  peace  of 
the  8tat«,  that  a  rale  should  be  laid  down,  nniform,  universal,  and  permiment ; 
in  order  to  mark  out  with  precision,  who  ie  that  single  person,  to  whom  are  com> 
mitted  (in  subservience  to  the  law  of  the  land)  the  care  and  protection  of  the 
community ;  and  to  whom,  in  retam,  the  duty  and  allegiance  of  every  individual 
are  due.  It  is  of  the  highest  importance  to  the  publio  tranqnihty,  and  to  the 
consciences  *of  private  men,  that  this  mle  should  be  clear  and  indis-  j-  *iqi  -i 
putable :  and  our  constitution  has  not  left  ns  in  the  dark  upon  this   '-  ^ 

material  occasion.  It  will  therefore  be  the  endeavour  of  this  cl^pter  to  trace  oat 
the  constitutional  doctrine  of  the  royal  succession,  with  that  freedom  and  rwjnl 
to  truth,  yet  mixed  with  that  reverence  and  respect,  which  the  principles  of  lib- 
erty and  the  dignity  of  the  subject  require. 

Jrhe  grand  ^ndamental  maxim  upon  which  the  »'«a  corona,  or  right  of  suc- 
cession to  the  throne  of  these  kingdoms,  depends,  I  take  to  be  this :  "  that  the 
crown  is,  by  common  law  and  constitntional  custom,  hereditary ;  and  this  in  a 
manner  peculiar  to  itself:  but  that  the  right  of  inheritance  may  from  time  to 
time  be  changed  or  limited  by  act  of  parliament ;  under  which  limitations  the 
crown  still  continues  hereditary."  And  this  proposition  it  will  be  the  business 
of  this  chapter  to  prove,  in  all  its  branches ;  first,  that  the  crown  is  hereditary ; 
secondly,  that  it  is  hereditary  in  a  manner  peculiar  to  itself;  thirdly,  that  this 
inheritance  is  subject  to  limitation  by  parliament ;  lastly,  that  when  it  is  so  limi- 
ted, it  is  hereditary  in  the  new  propnetor. 

1.  First,  it  is  iu  general  hereditary,  or  descendible  to  the  next  heir,  on  the 
death  or  demise  of  me  last  proprietor.  All  regal  governments  must  be  either 
hereditary  or  elective:  and,  as  I  believe  there  is  no  instance  wherein  the  crown 
of  England  has  ever  been  asserted  to  be  elective,  except  by  the  regicides  at  the 
infiuuoQB  and  unparalleled  trial  of  King  Charles  I,  it  must  of  oonseqnenoe  be 
hereditary.  Yet,  while  I  assert  an  hereditary,  I  by  no  means  intend  a  jure  divino, 
title  to  the  throne.  Such  a  title  may  be  allow^  to  have  subsisted  ander  the 
theocratic  establishments  of  the  children  of  Israel  in  Palestine :  but  it  never  yet 
subsisted  in  any  other  country ;  save  only  so  br  as  kingdoms,  like  other  hnmHii 
&bricB,  are  subject  to  the  general  and  ordinary  dispensations  of  Providence. 
'Soi  indeed  have  a  jure  dimno  and  an  hereditary  right  any  necessary  connexion 
witii  each  other;  as  some  have  very  weakly  imaging.  The  titles  of  David  and 
Jehuwere*equallyyMredtvino,BathoseofeitberoolomonorAhab;  and  r*i92-] 
yet  David  slew  the  sons  of  his  predecessor,  and  Jehu  his  predecessor  •-  ■• 

hlmael£  And  when  our  kings  have  the  smne  warrant  as  they  bad,  whether  it  be 
to  sit  upon  the  throne  of  their  fathers,  or  to  destroy  the  house  of  the  precediag 
sovereign,  they  will  then,  and  not  before,  possess  the  crown  of  England  by  a 
right  lute  theirs,  immediaitAy  derived  from  heaven.    The  hereditary  nght  which 
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the  lawg  of  England  acknowledge,  owes  its  origin  to  the  foonders  of  oar  con- 
etitution,  and  to  them  only.  It  has  no  relation  to,  nor  depends  npon,  die  civil 
laws  of  the  Jews,  the  Oreeks,  the  Romans,  or  any  other  nation  npon  earth :  the 
manicipal  laws  of  one  society  haviiig  no  connexion  with,  or  influence  npon,  the 
fundamental  polity  of  another.  The  fonnders  of  our  English  monarchv  might 
perhaps,  if  they  had  thonght  proper,  have  made  it  an  e^tive  monarcriy :  bnt 
they  rather  chos^  and  upon  good  reason,  to  establish  originally  a  succession  by 
inheritance.  This  has  been  acquiesced  in  by  general  consent ;  and  ripened  faj 
degrees  into  common  law :  the  very  same  title  that  every  private  man  has  to  his 
own  estate.  Lands  are  not  naturally  descendible  any  more  than  throned :  bnt 
the  law  has  thought  proper,  for  the  lieneSt  and  peace  of  the  public,  to  establish 
hereditary  succession  in  the  one  as  well  as  the  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the  most  obvioos,  and 
best  suited  of  any  to  the  rational  principles  of  government,  and  the  freedom  of 
human  aatnre :  and  accordingly  we  find  from  history  that,  in  the  in&ncy  and 
first  rudiments  of  almost  erery  state,  the  leader,  onief  nu^strate,  or  prince, 
hath  nsually  been  eleotiTe.  And,  if  the  individnals  who  compose  that  state 
could  always  oontinne  true  to  first  principals,  uninfluenced  by  passion  or  preju- 
dice, unaasailed  by  corruption,  and  nnawed  by  violence,  elective  succession  were 
as  much  to  be  desired  in  a  kingdom,  as  in  other  inferior  communities.  The 
best,  the  wisest,  and  the  bravest  man,  would  then  be  sure  of  receiving  that  crown, 
which  his  endowments  have  merited ;  and  the  sense  of  an  unbiassed  majority 
f*1981  *'*™'^  ^  dutifully  acquiesced  in  by  the  few  who  were  'of  different 
'-  ■'  (pinions.  But  history  and  observation  will  inform  us,  that  elections  of 
every  kind  (in  the  present  state  of  human  nature)  are  too  frequently  brought 
about  by  influence,  partiality,  and  artifice :  and,  even  where  the  case  is  other- 
wise, these  practices  will  be  often  suspected,  and  as  constantly  charged  upon  the 
snooessful,  by  a  splenetic  disappointed  minority.  This  is  an  evil  to  which  all 
societies  are  liable ;  as  well  those  of  a  private  and  domestic  kind,  as  the  great 
oommunity  of  the  public,  which  regulates  and  includes  the  rest  But  in  the 
former  there  is  this  advantage ;  that  such  sumicions,  if  false,  proceed  no  forther 
than  jealousies  and  murmurs,  which  time  will  effectually  suppress ;  and,  if  true, 
the  injustice  may  be  remedied  by  legal  means,  by  an  appeal  to  the  tribunals  to 
which  everT  member  of  society  has  (by  becoming  such)  virtually  engaged  to 
submit  Whereas  in  the  great  and  independent  society,  which  every  nation  com- 
poses, there  is  no  superior  to  resort  to  but  the  law  of  nature :  no  method  to  re- 
dress the  infringements  of  that  law,  but  the  actual  esertion  of  private  force.  As 
therefore  between  two  nations,  oompl^ning  of  mutual  injuries,  the  quarrel  can 
only  be  decided  by  the  law  of  arms ;  so  in  one  and  the  same  nation,  when  the 
ftindamental  principles  of  their  common  union  are  supposed  to  be  invaded,  and 
more  especially  when  the  appointment  of  their  chief  magistrate  is  alleged  to  be 
unduly  made,  the  only  tribunal  to  which  ihe  complainants  can  appeal  is  that  of 
the  God  of  batties,  the  only  process  by  which  the  appeal  can  be  carried  on  is  that 
of  a  civil  and  intestine  war.  An  hereditary  succession  to  the  crown  is  therefore 
now  established,  in  this  and  most  other  countries,  in  order  to  prevent  that  peri- 
odical bloodshed  and  misery,  which  the  hietory  of  ancient  imperii^  Borne,  and 
the  more  modem  experience  of  Poland  and  Germany,  may  shew  us  are  the  con- 
sequences of  elective  kingdoms. 

2.  But,  secondly,  as  to  the  particular  mode  of  inheritance,  it  in  general  cor- 
responds with  the  feudal  path  of  descents,  chalked  out  by  the  common  law  in 
the  succession  to  landed  estates ;  yet  with  one  or  two  material  exceptions.  Like 
estates,  the  crown  will  descend  hneally  to  the  issue  of  the  reignmg  monarch ; 
r  *194 1  *"  ^^  ^^  from  King  John  to  Bichard  II,  through  *a  regular  pedigree  of 
^  ■■   six  lineal  generations.    As  in  common  descents,  the  preference  of  males 

to  females,  and  the  rieht  of  primogeniture  among  the  males,  are  strictly  adhered 
to.  Thus  Edward  V  succeeded  to  the  crown,  in  preference  to  Bichard,  his 
younger  brother,  and  Elizabeth,  his  elder  siJster.  Like  lands  or  tenements,  the 
crown,  on  Allure  of  the  male  line,  descends  to  the  issue  female ;  according  to 
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the  ancient  British  castom  remarked  by  Tacitus ;  (a)  "  solent  faminarum  duota 
beiiare,  et  semtm  in  imperiia  non  discernere."  Thas  Mur  I  ancceeded  to  Edward 
Vl ;  and  the  line  of  Mar^;aret  Queen  of  Scots,  the  danghter  of  Henry  VII,  auo-  ■ 
seeded  on  failure  of  the  line  of  Henry  YIII,  his  son.  But  among  the  iemalea, 
the  crown  descends  by  right  of  primoeenitnje  to  the  eldest  danniter  only  and 
her  issue;  and  not  aa  in  common  inneritanoes,  to  all  the  dau^tera  at  once; 
the  evident  necessity  of  a  sole  succession  to  the  throne  having  occasioned  the 
royal  law  of  descente  to  depart  from  the  common  law  in  this  respect :  and  there- 
fore Qneen  Mary  on  the  death  of  her  brother  succeeded  to  the  crown  alone,  and 
not  in  partnenEip  with  her  sister  Elizabeth.  Again :  the  doctrine  of  represent- 
atioD  prevails  in  the  descent  of  the  crown,  as  it  does  in  other  inhentances ; 
whereby  the  lineal  descendants  of  any  person  deceased,  stand  in  the  same  place 
as  their  ancestor,  if  living,  would  have  done.  Thus  Richard  II  succeeded  his 
grandfather  Edward  III,  in  right  of  his  fether  the  Black  Prince,  to  the  eicln- 
sion  of  all  his  nncles,  his  grandfather's  younger  children.  lAstly,  on  failure 
of  lineal  descendants,  the  crown  ^oes  to  the  next  collateral  relatione  of  the  late 

1,  that  is,  from 
^enry  I  succeeded 
;  being  all  derived 

from  the  Conqnerer,  who  was  then  the  only  regal  stock.  But  herein  there  is 
no  objection  (as  in  the  case  of  common  descents!  to  the  suocession  of  a  brother, 
Ml  uncle,  or  other  collateral  relation,  of  the  half  blood ;  that  is,  where  the 
relationship  proceeds  not  from  the  same  couple  of  ancestors  (which  constitutes 
a  kinsman  of  the  vikole  blood)  but  from  a  single  ancestor  only ;  as  when  two 
persona  are  derived  from  the  same  father,  and  not  from  the  same  "mother,  r^inK-i 
or  vice  versa;  provided  only  that  the  one  anoeetor,  from  whom  both  L  J 
are  descended,  be  that  from  whose  veins  the  blood  roval  is  oonmiunicated  to 
each.  Thus  Uary  I  inherited  to  Edward  VI,  and  Ellzaoeth  inherited  to  Mary ; 
all  children  of  the  same  father,  Eing  Henry  VIII,  bat  all  by  different 
mothers.  (1)  The  reason  of  which  diversity,  between  royal  and  common  descents, 
will  be  better  understood  hereafter,  when  we  examine  uie  nature  of  inheritances 
in  E^neraL 

The  doctrine  of  hereditary  right  does  by  no  means  imply  an  indefea»ibl« 
right  to  the  throne.  No  man  will,  I  think,  assert  this,  that  has  considered  our 
laws,  constitntiou,  and  history,  without  prejudice,  and  with  any  degree  of 
attention.  It  is  unquestionably  in  the  breast  of  the  supreme  legislative 
authority  of  this  kingdom,  the  king  and  both  houses  of  parliament,  to  defeat 
this  hereditary  right ;  and,  by  particular  entails,  limitations,  and  provisions,  to 
exclude  the  immediate  heir,  and  vest  the  inheritance  in  any  one  else.  This  is 
strictly  consonant  to  our  laws  and  constitution ;  as  may  be  gathered  from  the 
expression  so  frequently  nsed  in  our  statute  book,  of  the  king's  majesty,  his 
heirs,  and  successors."  In  which  we  ma^  observe,  that  as  the  word,  "heirs," 
necessarily  implies  an  inheritance  or  heredituy  right,  generally  subsisting  in  the 
royal  person ;  so  the  word,  "  successors,"  distinctly  taken,  must  imply  that  this 
(o)  Jk  Ht.  Jgtleoia. 

(X)  It  U  not  veiy  eaiiy  to  aa.j  whether  Vkj  and  EliiBbeth  took  tiia  crown  b;  inheritance,  or 
speciBl  parUameittU7  UmitatioD.  When  the  35  Heury  Till,  e.  1,  psaiied,  they  hod  both,  bv  & 
preceding  statntfl,  the  98  Hen.  VIII,  c.  T,  b«sn  declared  ll]e^tiinato,tuid  cot  capable  of  inheriting 
the  oToim ;  that  ststnte,  Trithont  repealing  the  former,  limited  the  Boooessioii  to  tiiem  and  the 
heirs  of  their  bodiee  reapeotiyely  imdei  certain  drcnmstonoea  and  upon  certain  conditions.  On 
the  aecewrion  of  Mary  the  claiiWH  in  38  Hen.  VIII,  o.  7,  by  which  her  illegilimacv  had  bean 
declared,  were  repealed :  1  M.  at  2,  c.  1 ;  and  in  1  M.  st  3,  e.  1,  she  i»  called  "  the  Inheritrix  t( 


the  imperial  crown,"  bnt  the  35  Hen.  Till,  o.  1,  wbb  not  fbrmaJlv  repealed.  Blinbetb  did  not 
formally  repo^  the  oknses  of  the  S8  Hen,  VIII,  o.  7,  which  afiected  hei  legitimacy,  bnt  by  1 
Bii  0.  3,  ahe  was  reeogniied  as  being  lineally  and  lawftlly  descended  of  the  blood  myal  of  the 


;  at  the  same  time,  however,  the  limitation  of  the  crown  by  the  iSi  Hen.  VIII,  c.  1,  woa 
expresMly  confirmed.  The  inference  ftom  the  whole  aeems  to  be,  that  timngh  neither  of  them 
chose  to  rel^  on  the  pariiamentaiy  limitalion  alone,  neltber  Qkooght  it  right  entity  to  forgo  the 
Beooritf  which  it  afibrdad.] 
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inheritance  ma;  sometimes  be  broken  through ;  or,  that  there  mar  be  a  sacoes- 
8or,vithoiit  beine  the  heir,  of  the  king.  And  thiB  ie  bo  extremely  reasonable, 
'  that  vithout  such  a  power,  lodged  somewhere,  oar  polity  would  be  very  defect- 
ive. For,  let  us  barely  suppose  ao  melancholy  a  case,  as  that  the  heir  apparent 
should  be  a  lunatic  an  idiot,  or  otherwise  incapable  of  reigning :  how  miserable 
would  the  condition  of  the  nation  be,  if  he  were  also  incapable  of  being  set  aside  I 
It  is  therefore  necessary  that  this  power  should  be  lodged  somewhere ;  and  yet 
the  inheritance,  and  regal  dignity,  would  be  very  precarious  indeed,  if  tiiis  power 
were  expressly  and  avowedly  lodged  in  the  hands  of  the  subject  only,  to  be 
exerted  whenever  prejudice,  caprice,  or  discontent,  should  happen  to  take  the 
lead.  Consequently  it  can  nowhere  be  so  properly  lodged  as  in  the  two  houses 
r*196 1  °^  parliament^  by  and  with  the  'consent  of  the  reigning  king ;  who,  it 
'-  ■'is  not  to  be  supposed,  will  agree  to  any  thing  impioperlv  prejudicial  to 
the  rights  of  his  own  descendants.  And  ther^ore  in  the  king,  fonls,  and  com- 
mons, in  parliament  assembled,  our  laws  have  expressly  lodged  it 

4.  But,  fourthly ;  however  the  crown  may  be  limited  or  transferred,  it  stiU 
retains  its  descendible  quality,  and  becomes  hereditary  in  the  wearer  of  it  And 
hence  in  our  law  the  king  is  said  never  to  die,  in  his  political  capacity ;  though, 
in  common  with  other  men,  lie  is  subject  to  mortality  ia  his  natural:  because 
immediatelv  upon  the  natural  death  of  Henry,  'William,  or  Edward,  the  king 
survives  in  his  successor.  For  the  right  of  the  crown  vests,  eo  insianti,  upon 
his  heir ;  either  the  hares  natus,  if  the  course  of  descent  remains  unimpeached, 
or  the  hares  foetus,  if  the  inheritance  be  under  any  particular  settlement  So 
tliat  there  can  be  no  interregnum ;  %  but,  as  Sir  Matthew  Hale  {b)  observes,  the 
right  of  sovereignty  is  fully  invested  in  the  successor  by  the  veiy  descent  of  the 
crown.  And  therefore,  however  acquired,  it  becomes  in  him  absolutely  heredi- 
tary, unless  by  the  rules  of  the  limitation  it  is  otherwise  ordered  and  determined. 
In  tjie  some  manner  aa  landed  estates,  to  continue  our  former  compuison,  are 
by  the  law  hereditary,  or  descendible  to  the  heirs  of  the  owner ;  but  still  there 
exists  a  power,  by  which  the  property  of  those  lands  may  be  transferred  to 
another  persoi^  If  this  transfer  be  made  simply  and  absolutely,  the  lands  will 
be  hereditary  in  the  new  owner,  and  descend  to  his  heir  at  law ;  bat  if  the 
transfer  be  clogged  with  any  limitations,  conditions,  or  entails,  the  lands  mast 
descend  in  that  channel,  so  limited  and  prescribed,  and  no  other. 

In  these  four  points  consists,  as  I  take  it,  the  constitutional  notion  of  heredi- 
itary  right  to  the  throne :  which  will  be  stiJl  &rther  elucidated,  and  made  clear 
beyond  all  diniute,  from  a  short  historical  view  of  the  successions  to  the  crown 
of  England,  the  doctrines  of  our  ancient  lawyers,  and  the  several  acts  of  parlia- 
ment uiat  have  firom  time  to  time  been  made,  to  create,  to  declare,  to  confirm, 
*ri97 1  ^  limit,  or  to  t^,  the  hereditary  *title  to  the  throne.    And  in  the 

*-  -l  pursuit  of  this  inquiry  we  shall  fiodt  that,  from  the  davs  of  Egbert,  the 
first  sole  monareh  of  this  kingdom,  even  to  the  present,  tne  four  cardinal 
maxims  above  mentioned  have  ever  been  held  the  ponstitutional  canons  of  sac- 
oeagion.  It  is  true,  the  succession,  through  fraud,  or  force,  or  sometimes  through 
necessity,  when  in  hostile  times  the  crown  descejided  on  a  minor  or  the  like, 
has  been  very  frequently  suspended ;  but  has  generally  at  last  returned  back 
into  the  old  nereditary  channel,  though  sometimes  a  very  considerable  period 
has  intervened.  And,  even  in  those  instances  where  the  succession  has  been 
violated,  the  crown  has  ever  been  looked  upon  as  hereditary  in  the  wearer  of  it 
Of  which  the  usurpers  themselves  were  so  sensible,  that  they  for  the  most  part 
endeavored  to  vamp  up  some  feeble  shew  of  a  title  by  descent,  in  order  to 
amuse  the  people,  while  they  gained  the  possession  of  the  kingdom.  And, 
when  possession  was  once  gained,  they  considered  it  as  the  purehase  or  acquisi- 
{&)  1  mit.  F.  c.  a. 

(3)  It  1b  upon  this  principle  tliat  the  whole  period  of  the  oommouwealth  U  ieokon«d  h  a  part 
of  the  reign  of  Charlen  II,  who  was  oooBldeTecL  as  Buooeeding  to  the  crown  immediatel7  on  the 

exoQutlou  of  hia  father,  though  not  hi  poeseasiaii  tmtil  the  realoiatioii  in  1660. 
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tion  of  a  aew  estate  of  ioheritance,  uid  transmitted  or  endeaToia^  to  transmit 
it  to  their  own  posterity,  by  a  kind  of  lieredituy  right  of  usnrpatioD. 

Kinz  :^bert,  about  the  jear  800,  found  himself^in  poBseasion  of  the  ^rone 
of  the  West  S^ons,  bj  a  long  and  nndistnrbed  deeoent  from  his  ancestors  of 
above  three  hundred  years.  How  his  ancestors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contract,  or  by  election,  it  matters  not  mnch  to  inquire ;  and 
is  indeed  a  point  of  such  high  antiquity,  as  must  render  all  inqniries  at  best  but 
nlandUe  gaesaea.  His  r^ht  must  be  soppoaed  indisputably  good,  because  we 
know  DO  better.  The  other  kingdoms  or  wie  heptarchy  fie  acquired,  some  by 
eoQsent,  but  most  by  a  rolmitary  sabmissiQiL  And  it  is  an  establiglied  masim 
in  civil  polity,  and  the  law  of  nations,  that  when  one  country  is  united  to 
■Dother  m  snch  a  m^ineT,  as  that  one  keeps  its  goremmMit  and  states,  and  the 
other  loeefl  themi,  the  latter  entkely  assimilates  with  or  is  melted  down  in  the 
foimer,  and  must  adopt  ita  laws  and  customs.  Ic)  And  in  pursuanOe  of  tbis 
mwrim  there  hath  ever  been,  since  the  naion  of  the  heptarchy  in  King  Sgtvert, 
a  *g«aeral  aoqniespence  under  the  hereditary  moaardiy  of  uie  tFeflt  ■  Mga  ■> 
Savons,  Uirough  dl  the  united  kingdoma  E     ■*"  J 

From  Egbert  to  the  death  of^Edmund  tronnde,  a  period  of  above  two 
bnndred  years,  the  crown  descended  regularly,  through  a  sncces^oh  of  fifteen 
prinoefl,  without  any  deviation  or  interruption :  sate  only  that  the  bobs  of  Sing 
Ethelwoif  succeeded  to  eacfi  other  in  the  kingdom^  without  regard  *o  the 
cbildren  of  the  elder  branches,  according  to  the  rule  of  gncoession  prescribed  by 
their  &ther,  and  confirmed  by  the  wittena-gemote,  in  the  heat  of  the  Ifaniu 
invasions;  and  also  t!hat  King  Sdred,  the  uncle  of  Edwy,  mounted  the  throne 
lor  aboQt  nine  years,  in  the  ri^t  of  bis  o^hew,  a  minor,  the  times  being  ver^ 
bosbles(Hrie  aaa  dugefous.  But  this  was  with  a  view  to  preserve^  aayd  not  » 
destroy,  the  saccesnoa ;  and  accordingly  £dwy  sseceeded  him.  (3) 

KingEdmniid  Ironside  was  oblige^  by  the  hostile  irruption  of  the  Daiie^  at 
&t8t  to  divide  bis  kingdom  with  C^nte,  King  of  Denmsirk:  and  Canute,  aner 
his  death,  seized  the  whole  of  it,  Edmnlid^  sons  being  driven  into  foreign 
ooantriea  Here  the  soccessioii  was  suspended  by  actual  foioe,  and  a  new 
&mily  introduoed  upon  the  throne :  in  wliom  however  this  new  act^ired  throne 
continaed  hereditary  for  three  rragns ;  when,  upon  the  death  of  Hawiiknnte,  the 
ancient  Saxon  line  was  reetored  in  the  person  of  Edward  the  CoiifbasorV 

He  was  not  indeed  the  tme  heir  te  the  criown,  being  the  younger  brother  of 
King  £dmund  Ironside,  who  had  a  son  lidward,  dmamed  (from  his  exile)  the 
outlaw,  still  livm^  But  this  son  was  then  in  Hungary;  and,  the  English  hav- 
ing just  ^^^  off  the  Dasish  yoke,  it  was  necessai^'  that  somebody  on  the  root 
shoald  mount  the  throne ;  and  the  ConfesBor  Was  the  next  of  the  royal  line  then 
in  Bngland.  On  his  decease  without  issne,  Harold  11  usurped  the  throne;  and 
Inmost  at  the  same  instant  came  on  the  Korman  invasion :  the  ri^t  to  the 
crown  being  all  the  time  in  Edgar,  simamed  Atheling,  fwbicti  sicnifles  in  the 
SazoD  language  iUugtrious,  or  of  royal  blood,)  who  was  tne  aoii  of  Edward  the 
Outlaw,  and  grandson  of  Edmund  *IronBide ;  or,  as  Matthew  Pmis  (d)  t  *i  on  i 
welt  ezpreiHea  tiie  sense  of  our  old  constitution,  "Edmundvs  dutem_  ^  ■' 

laius/arreumi  rax  tutturuHa  de  stirpe  regum,  genuif  EdtnardurA;  et  Sdicardus 
genuii £!^arum,cui  de  jure  deimi^w  regnum  Anglorvm." 

William  the  Norman  claimed  the  crown  by  virtue  of  a  pretended  grant  frott) 
King  £dward  Qm  Goafessor ;  agraot  wbicK  if  real,  was  in  itself  utterly 
iBTBJid :  because  it  was  made,  as  Harttld  well  observed  in  his  ftfly  to  WiTliam's 
demand,  (0)  "  dbsqut  generali  senatvs,  et  populi  convenfu  ei  edicio  ;  *  which  also 
tfflrf  pMaij  impHeB,  ^tiat  it  then  wm  generally  nflftertKOod  thrt:  tin  kiM^  with 
•CAuent  of  &ie  gBnaast  aMOeil,  mi^  di^eae  of  Ae  cmwn  and  ohai^^  the  line 


(3)  ■nuaWWonMmiffoaMi'tttfBBaMLS:  .^thehtabffitf  aattwiS^ 

MUB,  mfl  bom  to«fl;  tke  uhitltf  #lak  ffiey  W  tegftpate-faftfteft  ft 
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of  BnccesBion.  (4)  William's  title  however  was  altogether  as  good  aa  Harold's, 
he  being  a  mere  private  subject,  and  an  utter  stranger  to  the  royal  blood.  Edgar 
Atheling's  undoubted  right  was  overwhelmed  by  the  violence  of  the  times; 
though  frequently  asserted  by  tbe  English  nobility  after  the  conquest,  till  siich 
time  as  he  died  without  issue :  but  all  their  attempts  proved  nnsucceseful,  and 
only  sen-cd  the  more  firmly  to  establish  the  crown  in  the  laniily  which  had 
newly  acquired  it 

This  conquest  then  by  William  of  Normandy  was,  like  that  of  Canute  before, 
a  forcible  transfer  of  the  crown  of  England  into  a  new  femily:  but,  the  crown 
being  bo  transferred,  all  the  inherent  properties  of  the  crown  were  with  it  trans- 
ferr^  also.  For,  the  victory  obtained  at  Hastings  not  being  (/)  a  victory  over 
the  nation  collectively,  but  only  over  the  person  of  Harold,  the  only  right  that 
the  conqueror  could  pretend  to  acquire  thereby,  was  the  right  to  possess  the 
crown  of  England,  not  to  alter  the  nature  of  the  government  And  therefor^ 
as  the  Englisn  laws  still  remained  in  force,  he  must  necessarily  take  the  crown 
subject  to  those  laws,  and  with  all  its  inherent  properties :  the  first  and  princi- 
pal of  which  was  its  descendibility.  Here  then  we  must  drop  our  race  of  Saxon 
kings,  at  least  for  a  while,  and  derive  our  descents  from  William  the  Conqueror 
as  m>m  anew  stock,  who  acquired  by  right  of  war  (such  as  it  is,  yet  still  the 
r  ^200 1  *^^^^^  resort  o£  kinffs)  a  strong  and  undisputed  title  to  the  inheri- 
1-  1   able  crown  of  England. 

Accordingly  it  descend^  fn^m  him  to  his  sons  William  II  and  Henry  I. 
Robert,  it  must  be  owned,  his  eldest  son,  was  kept  out  of  possession  hjr  the  arts 
and  violence  of  his  brethren ;  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  some  time  in  the  law  of  descend,  {tnougb  never  adopted  as  the 
rule  of  public  successions,)  {g)  that  when  the  eldest  son  was  already  provided 
fhr,  (as  Robert  was  constituted  Duke  of  Normandy  by  his  other's  will,)  in  such 
a  case  the  nest  brother  was  entitled  to  enjoy  the  rest  of  their  fother's  inherits 
ance.  But,  as  he  died  without  issue,  Henry  at  last  had  a  good  title  to  the  throne, 
whatever  he  ii^ight  have  at  first 

Stephen  of  Elois,  who  succeeded  him,  was  indeed  the  grandson  of  the  con- 
queror, by  Adelicia  his  daughter,  and  claimed  the  throne  oy  a  feeble  kind  of 
hereditary  right:  not  as  being  the  nearest  of  the  male  line,  but  as  the  nearest 
male  of  the  blood  royal,  excepting  his  elder  brother  Theobald ;  who  was  Earl  of 
Blois,  and  therefore  seems  to  have  waived,  aa  he  certainly  never  insisted  on,  so 
troublesome  and  precarions  a  claim.  The  real  right  was  in  the  Empress  Matilda 
or  Maud,  the  daughter  of  Henry  I ;  the  rule  of  succession  being,  (where  women 
are  admitted  at  all,)  that  the  daughter  of  a  son  shall  be  preferr^  \o  the  son  of  a 
daughter.  So  that  Stephen  was  little  better  than  a  mere  usurper;  and  there- 
fore he  rather  chose  to  rely  on  a  title  by  election,  (A)  while  the  Empress  Maud 
did  no  fail  to  assert  her  hereditary  nght  by  the  sword:  which  dimute  was 
attended  with  various  success,  and  ended  at  last  in  the  compromise  madeatWal- 
lingford,  that  Stephen  should  keep  the  crown,  but  that  Henry,  the  son  of  Maud, 
should  succeed  him,  as  he  afterwards  accordingly  did. 

Henry,  the  second  of  that  name,  was  (next  after  his  mother  Matilda)  the 
undoubted  heir  of  William  the  Conqueror;  but  he  had  also  another  connexion 
r  *S!01 1  ''^  blood,  which  endeared  *him  still  farther  to  the  English.  He  was  line- 
*-  -I   ally  descended  &om  Edmund  Ironside,  the  last  of  the  Saxon  race  of 

hereditary  kings.  For  Edward  the  Outlaw,  the  son  of  Edmund  Ironside,  had 
(besides  Edgar  Atheling,  who  died  without  issue)  a  daughter,  Margaret,  who 

(/)  Halev  HIK.  C.  L.  0.  S.    Seld.BsTlew  of  TUhab  a  S.  (ffl  Sea  Lord  Lftastoa'i  LUb  of  Hear?  n, 

yi)  '••  koo  'styliam*  JMantlla  aiMntueleHitpimiUlnrtatmAn^enm ^telM,  te."  (Ofrt.  A.  D.  UM. 
Blu.dellBguaUld.S14.    HeunaodSiia.  JrwAr.ni.) 

(4)  [Perhaps  it  alfio  aa  plalolv  implies,  what  the  coronation  urrice  and  other  docaments, 
together  with  the  leaaon  of  tlie  uung,  nuae  a  strong  presampljou  of,  that  at  this  time  the  otdwd 
was  partlj  elective ;  elective  with  a  leslriotton  bo  one  fomilf ,  and  a  prefoienoe  of  primogeniture 
•  and  Intimacy.] 
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was  married  to  Holcolm  king  of  Scotland ;  and  in  her  the  Saxon  hereditary 
right  resided.  By  Malcolm  she  had  several  children,  and  among  the  rest  Matilda 
the  wife  of  Henry  I,  who  by  him  had  theBmpress  Maud,  the  mother  of  Heniy 
II.  Upon  which  account  the  Stwon  line  is  in  our  histories  frequently  said  to 
have  been  restored  in  his  person,  though  in  reality  that  right  suoeisted  in  the 
sons  of  Malcolm  by  Queen  Margaret;  King  Henry's  best  title  being  as  heir  to 
the  conqueror,  (5) 

From  Henry  U  the  crown  descended  to  his  eldest  son  Bichard  I,  who  dying 
childless,  the  right  vested  in  his  nephew  ArUinr,  the  son  of  Geoffi«y  hia  next 
brother:  hut  John,  the  youngest  son  of  King  Henry,  seized  the  throne;  claim- 
ing, as  appears  from  his  charters,  the  crown  oy  hereditary  right :  (1)  that  is  to 
say,  he  was  next  of  kin  to  the  deceased  king,  being  nis  surviving  brother; 
whereas  Arthur  was  removed  one  dwree  forther,  being  nis  brother's  son,  thongh 
by  right  of  representation  he  stood  in  the  place  of  his  father  Geoffrey,  And 
however  flimsy  this  title,  and  thoee  of  William  Bnfns  and  Stephen  of  Bloia, 
may  appear  at  this  distance  to  na,  after  the  law  of  descents  hath  now  been  set- 
tled for  BO  many  centuries,  they  were  sufficient  to  puzzle  the  understandings  of 
our  brave,  bnt  unlettered  ancestors.  Nor,  indeed,  can  we  wonder  at  the  number 
of  partisans  who  espoused  the  pretensions  of  Eing  John  in  particular,  since 
even  in  the  reign  of  his  father  King  Henry  II,  it  waS  a  point  undetermined,  {k) 
whether,  ever  in  common  inheritances,  the  child  of  an  elder  brother  should  suc- 
ceed to  land  in  right  of  representation,  or  the  younger  suviving  brother  in 
right  of  proximity  of  blood.  Nor  is  it  to  this  day  i^ided,  in  uie  collateral 
sncceeaion  to  the  fiefs  of  the  empire,  whether  the  order  of  the  stocks,  or  the 
proximity  of  degree,  shall  take  plac«.  {I)  However,  on  the  death  of  Arthur 
*and  his  sister  Eleanor  without  issue,  a  clear  and  indisputable  title  rutoAn-i 
vested  in  Henry  III,  the  son  of  John;  and  from  him  to  Bichard  the  I-  J 
Second,  a  succession  of  sis  generations,  the  crown  descended  in  the  tme  heredi- 
tary line.  Under  one  of  which  race  of  princes  (m)  we  find  it  declared  in  par- 
liament, "  t^at  the  law  of  the  crown  of  England  is,  and  always  hath  been,  that 
the  children  of  the  king  of  England,  whether  bom  in  England  or  elsewhere, 
ought  to  bear  the  inheritance  after  the  death  of  their  anceetors.  Which  law  our 
sovereign  lord  the  king,  the  prelates,  earls,  and  barons,  and  other  great  men, 
together  with  all  the  commons  in  parliament  assembled,  do  approve  and  affirm 
for  ever." 

Upon  Richard  the  Second's  resignation  of  the  crown,  he  having  no  children, 
the  right  resulted  to  the  issue  of  his  grandfather  Edward  IIL  That  king  had 
many  children  besides  bis  eldest,  Edward  the  black  prince  of  Wales,  the  rather 
of  Bichard  II ;  but,  to  avoid  confusion,  I  shall  only  mention  three :  William  hia 
second  son,  who  died  without  issue;  Lionel,  duke  of  Clarence,  his  third  son ; 
and  John  of  Gant,  duke  of  Lancaster,  his  fourth.  By  the  rules  of  succession, 
therefore,  the  posterity  of  Lionel,  duke  of  Clarence,  were  entitled  to  the  throne 
upon  the  resignation  of  King  Bichard ;  and  had  accordingly  been  declared  by 
the  king,  many  years  before,  the  presumptive  heirs  of  the  crown ;  which  declara- 
tion was  also  confirmed  in  parliament  (»}  But  Henry,  duke  of  Lancaster,  the 
BOD  of  John  of  Gant,  having  then  a  large  army  in  the  kingdom,  the  pretence 
of  raising  which  was  to  recover  his  patnmony  &om  the  king,  and  to  redress  the 
grievances  of  the  snbject,  it  was  impossible  for  any  other  title  to  be  asserted 
with  any  safety ;  and  ne  heoame  king  under  the  title  of  Henry  lY.  But,  as  Sir 
Hathew  Hale  remarks,  (0)  though  the  people  unjustly  assisted  Henry  lY  in  his 
OBiirpation  of  the  crown,  yet  he  was  not  admitted  thereto  until  he  had  declared 
that  be  claimed,  not  as  a  conqueror,  (which  he  very  much  inclined  to  do)  (p)  bnt  as 

in  ObuU.  T,  cTV  inHod.  Un.  UleL  nz.  11«.  imi  eUX.  as  Edw.  ni,  ■(.  T. 

(■)Stuflind>«a«d««LBM.lH.  (o) Hlrt.  C. I~  o. B.  lii)8flld  TIC  aon.  1, 1. 

(S)  [Qeuy  the  Second  arcnrned  Us  eldest  son  Heniv  (who  died  t>efbie  him)  fn  his  life-time : 
imotW  Btnng  dnmnutNioe  to  show  in  how  nnsettled  and  we«iHiiMU  •  stMe  was  tbe  riglit  of 
bendita>T  nHWMrfoii  in  l(iB  age.    Buf  Loid  Lyt,  book  3t] 
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deecended  by  right  line  of  the  blood  royat;  ae  appears  from  tberolte 
of  parliament  in  those  nmee.  And,  in  oi'der  to  do  this,  he  aet  m>  a  riiow  of  two 
r  *203  1  ^^^^^^ '  *^^^  "^"^  npoa  the  pretesee  of  being  the  first  of  the  blood  reyal 
^  J   in  the  entire  male  line,  wheretu  the  duke  of  01aieiic«  left  only  one 

daughter,  Philippa;  from  which  female  branch,  by  a  marriage  with  Edmcnid 
Mortimer,  earl  of  March,  the  hoHBc  of  York  desceDd«d :  the  other  by  reTiTing 
an  exploded  rumour  first  prupogatcd  by  John  of  Gant,  tbat  Edmond,  Darl  of 
Lancaster,  (to  whom  Heniy's  mother  was  heiress)  waa  in  reality  the  eldec  brother 
of  Edward  I;  thongh  hia  parents,  on  acoouut  of  hit  personal  deformity, 
had  imposed  him  on  the  world  for  the  yonnger ;  and  therefore  Henry  woold  be 
entitled  to  the  crown,  either  as  snccesBor  to  Kichard  II,  in  case  the  entire  male 
line  was  allowed  a  preference  to  the  female ;  or  even  prior  to  that  onfortunate 
prince,  if  the  crown  conid  descend  through  a  female,  while  an  entire  male  tine 
was  existing. 

However,  ae  in  Edward  the  Third's  time  we  find  tho  parliament  ajMnrving 
and  affirming  the  law  of  the  crown,  as  before  stated,  lo  is  ihe  reign  ot  Henry 
IV,  they  actually  exerted  their  right  of  new-settling  ^e  suoceseioii  to  tlie  orown. 
And  this  was  done  by  the  statute  7  Hen.  lY,  a  3,  whereby  it  is  enacted^  "  that 
the  inheritance  of  the  crown  and  realms  of  Bngl«iid  and  Fra&ce,  aad  all  other 
the  king's  dominions,  abaFl  be  sei  and  remain  {q)  in  the  person  of  onr  sovereign 
lord  the  king,  and  in  the  heirs  of  hia  body  issuing  f  aad  Prince  Henry  is 
declared  heir  apparent  to  the  crown,  to  hold  to  him  and  the  heirs,  of  his  body 
issuing,  with  remainder  to  the  Lord  Thomas,  Lord  John,  and  Lord  Hum,phry, 
tlie  king's  sons,  and  the  heirs  of  their  bo^es  respectiTely ;  which  is  indeed 
nothing  more  than  the  law  would  have  done  before,  provided  Henir  the  Fourth 
kad  been  a  rightful  king.  It  however  serves  to  shew  tbat  it  waa  tlien  genially 
understood,  that  the  king  and  parliament  bad  a  right  to  new-model  and  regulate 
the  succession  to  the  crown ;  and  we  may  also  observe  with  what  caution  and 
dfeEcacy  theparliament  then  avoided  declaring  any  sentiment  of  Henry's  origi- 
nal title.  However  Sir  Edward  Coke  more  than  once  expiBSsIy  declares,  (r) 
r  '204 1  *^**  **  ****  ^™^  °^  *paafling  this  act  the  right  of  the  crown  w»h  in  ttie 
<-  -I   descent  from  Philippa,  daughter  and  heir  oi  Lionel  duke  «f  Clarence. 

Nevertheless  the  crown  descended  regularly  front  Henry  lY  to  hie  aon  and 
grandsons  Henry  V  and  YI ;  in  the  latter  of  whose  reigns  the  house  of  York 
asserted  their  dormant  title;  and,  after  imbruing  the  kingdom  in  blood  and 
confusion  for  seven  years  together,  at  last  estabtished  it  in  the  person  of  Edward 
lY,  At  his  accession  to  the  throne,  after  a  breach  of  the  suooession  that  eon* 
tinned  for  three  descents,  and  above  threescore  years,  the  distinctron  of  a  king 
de  jure  and  a  king  de  facto  began  to  be  first  taken  ;  in  ocder  to  indemnify  sncb 
as  had  submitted  to  the  late  establishment,  and  to  provide  for  the  peaee  of  the 
kingdom,  by  confirming  all  honours  conferred  amd  all  acts  done  by  those  who 
were  now  called  the  usurpers,  not  tending  to  the  disherison  of  the  rightful  heir. 
In  statute  1  Edw.  lY,  c  1,  the  three  Heni-ys  are  styled,'^  late  kings  of  Eiwlaxd 
successively  in  dede,  «aA  not  of  ryght"  And  in  all  the  d>arter»- which  Ihave 
met  with  of  King  Edward,  whereverne  baa  occasion  to  q>eak  of  any  of  tie  line 
of  Lancaster,  he  calls  them  "  ni«;wr  de  facto,  et  turn  dejurey  ngea  AafUfB" 

Edward  IV  left  two  sons  and  a  daughter;  the  eUest  of  ndiich  sodb,  King  Ed- 
ward V,  enjoyed  the  r^al  dignity  for  a  very  short  time,  and  was  then  deposed 
by  Richard,  his  unnatural  uncle,  who  immediately  usorped  the  royal  dignity, 
having  previously  inBinnat«d  to  the  po])ulace  a  suspicion  ai  hastanly  in  the 
children  of  Edward  IV,  to  make  a  shew  of  Borae  hereditary  title ;  after  which 
he  is  generally  believed  to  have  murdered  his  two-  nephewt,  upon  whoae  death 
the  right  of  the  crown  devolved  to  their  sister  Elizabeui. 
/-•  The  tyrannical  reign  of  King  Richard  III,  gave  occasion  to  Hairy,  earl  of 
Bichmond,  to  assert  bis  title  to  the  crown.  A  title  the  most  remote  and  unac- 
countable that  was  ever  set  up,  and  which  nothing  could  have  given  success  to 
but  the  aniverBal  detestation-  of  the  then  usurper  Bichard.    For,  besides  that  he 

(g)  SMmgatt  dmtatrgt.  mtlntL  W.MB. 
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claimed  under  a  dfscent  from  Jobn  of  Oniit,  whose  title  was  dov  exploded,  the 
claim,  (snch  as  it  was)  was  through  John  Earl  of  Somerset,  a  bastard  son,  begot- 
ten by  John  of  'Gant  npon  Catjiarine  Swinford.  It  is  true  that,  by  an  act  r«20M 
of  parliament,  30  Eic,  II,  this  son  was,  with  others,  legitimated  and  made  L  -I 
inheritable  to  all  lands,  offices,  and  dignities,  as  if  he  had  been  bom  in  wedlock; 
bat  still  with  an  express  reservation  of  the  crown,  "excepta  digniiate  regali."  (a) 

Notwithstanding  all  this,  immediately  after  the  battle  of  Boaworth  Field,  he 
assomed  the  regal  dignity ;  the  right  of  the  crown  then  being,  as  Sir  Edward 
Coke  expressly  declares,  (0  in  Elizabeth,  eldest  daughter  of  Edward  IV ;  and  his 
[Mssession  was  establiehed  by  parliament,  holden  the  firat  year  of  his  reign.  In 
the  act  for  which  piiTpose  the  parliament  seems  to  have  copied  the  caution  of 
Uielr  predeceesors  ih  tne  feign  of  Henry  IV;  and  therefor^  (as  Lord  Bacon  the 
histonan  of  this  reign  observee,)  carefully  avoided  any  recognition  of  Henry 
VII's  right,  whi(^  indeed  was  none  at  all;  and  the  king  would  not  have  it  by 
iray  of  new  law  or  ordinance,  whereby  a  right  might  seem  to  be  created  and 
conferred  nj>on  him;  and  therefore  a  middle  way  waa  rather  chosen,  by  way  (as 
the  noble  historian  expresses  it,)  of  estadtishment,  and  that  under  covert  and  indif- 
ereat  words,  "  that  the  inheritance  of  the  crown  should  rest,  remain,  and  abide,  in 
King  Henry  VII  and  the  heirs  of  his  body;"  thereby  providing  for  the  ftature, 
and  at  the  same  time  acknowledging  his  present  pdksession ;  but  not  determin- 
ing either  way,  whether  thai  possession  was  de  jure  01  ife/octo  merely.  However, 
he  soon  after  married  Elizabeth  of  York,  the  undoubted  heiress  of  tne  conqueror, 
and  thereby  gained  (as  Sir  Edward  Coke  (u)  declares)  by  much  his  best  title  to 
the  crown.  (6)  Whereupon  the  act  made  in  his  &vour  was  so  much  disregarded, 
that  it  never  was  printed  in  our  statute  books. 

Henry  the  Eighth,  the  issue  of  this  marriage,  succeeded  to  the  crown  by  clear, 
indisputable,  hereditary  right,  and  transmitted  it  to  his  three  children  in  suc- 
cessive order.  But  in  nis  reign  we  at  several  times  find  the  parliament  busy  in 
regulating  the  succession  to  the  kingdom.  And,  first  by  "staiute  25  r.gnfll 
Hen.  Vlft,  C,  12,  which  recites  the  misbiefs  which  have  and  may  ensue  ^  ^ 
by  disputed  titles,  because  no  perfect  and  substantial  ])rovigion  hath  been  made 
by  law  concerning  the  succession ;  and  then  enacts,  that  the  crown  shall  be 
entailed  to  his  majesty,  and  the  sons  or  heirs  male  of  his  bodv;  and  in  default 
of  such  SOBS  to  the  Lady  Elizabeth  (who  is  declared  to  be  the  king's  eldest  issue 
female,  in  exclusion  of  the  Lady  Mary,  on  account  of  her  supposed  illegitimacy 
by  the  divorce  of  her  mother  Queen  Catharine)  and  to  the  Lady  Elizabeth  s 
beire  of  her  body;  and  so  on  from  issue  female  to  issue  female,  and  the  heirs  of 
their  bodies,  by  course  of  inheritance  according  to  their  ages,  as  the  crown  of 
England  hath  been  accustomed,  and  ought  to  go,  in  case  where  there  be  heirs 
femAle  of  the  same :  and  in  default  of  issue  female,  then  to  the  king's  right  heirs 
for  ever.  This  single  statute  is  an  ample  proof  of  all  the  four  positions  we  at 
first  set  out  with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this  statute  was,  with  regard  to 
the  settlement  of  the  crown,  repealed  by  statute  28  Hen.  VUI,  c.  7,  wherein  the 
Lady  Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bastardized,  and  the  crown 
settled  on  the  King's  children  by  Queen  Jane  ^ymour,  and  his  future  wives; 
and,  in  defect  of  such  children,  then  with  this  remarkable  remainder,  to  such 
persons  as  the  king  by  letters  patent,  or  last  will  and  testament,  should  limit  iind 
appoint  the  same:  a  vast  power,  but  notwithstanding,  as  it  was  regularlv  vested 
in  nim  by  the  supreme  legislative  authority,  it  was  therefore  indisputably  valid. 
But  this  power  was  never  carried  into  execution;  for  by  statue  35  Hen.  VIII, 
c.  1,  the  king's  two  daughters  are  legitimated  i^ain,  and  the  crown  is  limited  to 
Prince  Edward  by  name,  after  that  te  the  lady  Mary,  and  then  to  the  lady 
Elizabeth,  and  the  heirs  of  their  respective  bodies ;  which  succession  took  effect 
(()  t  nut  w.  (0  luai  n.  m  im  si. 
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accordingly,  being  indeed  no  other  than  the  usual  cooree  of  the  law,  with  r^ard 
to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  donbt  in  the  minds  of  the  people  throngh 
this  jnmble  of  acts  for  limiting  the  succeesion,  by  statute  1  Mar.  st  2,  c.  1, 
r  *a07 1  Q^^i*  Mary's  'hereditary  nirht  to  the  throne  is  acknowledged  and 
I-  J  recognizedin tbesewords:  "Thecrownof  theaerealmsismoBtfiwfnlly, 

justly  and  righUy  descBTided  and  come  to  the  queen's  highness  that  now  is,  being 
the  very  true  and  nndoubted  heir  and  inheritrix  thereot."  And  again,  upon  the 
queen's  marriage  with  Philip  of  Smin,  in  the  statute  which  settles  the  prelimi- 
naries of  fjiat  match,  (x)  the  hereoitaiy  right  to  the  crown  is  thus  asserted  and 
declared :  "  As  touching  the  right  of  the  queen's  inheritance  in  the  realm  and 
dominions  of  England,  the  children,  whether  male  or  female,  shall  succeed  in 
them,  according  to  the  known  laws,  statutes,  and  customs  of  the  same."  Which 
determination  of  the  parhament,  that  the  succession  skaU  continue  in  the  usual 
course  seems  tacitly  to  imply  a  power  of  new-modelling  and  altering  it,  in  case 
the  legislature  had  thought  proper. 

On  Queen  Elizabeth's  accession,  her  right  is  recognized  in  still  strong^  terms 
than  her  sister's;  the  parliament  acknowledging,  (y)  "that  the  queen's nighness 
is,  and  in  very  deed  and  of  most  mere  right  ought  te  be,  br  the  laws  of  God, 
and  the  laws  and  statutes  of  this  realm,  our  most  lawful  and  riirhtfiil  sovereign 
liege  lady  and  queen ;  and  that  her  highness  is  rightly,  lineuly,  and  lawfttUy 
descended  and  come  of  the  blood  royal  of  this  realm  of  Engknd;  in  and  to 
whose  princely  person,  and  to  the  heirs  of  her  body  lawfully  to  be  b^otten, 
after  her,  the  imperial  crown  and  dignity  of  this  reaun  doth  tielong."  And  in 
the  same  reign,  by  statute  13  Eliz.  a.  1,  we  find  the  ri^ht  of  parliament  to  direct 
the  sucoession  of  the  crown  asserted  in  the  most  exphcit  woras :  "  If  anjy  person 
shall  hold,  affirm,  or  maintain  that  the  common  laws  of  this  realm,  not  altered 

"  "  " "     '     '     or  that 

omake 
own  of 
this  realm,  and  the  descent,  limitation,  inheritance,  and  government  thereof: 
such  person,  so  holding,  affirming,  or  maintaining,  shall  *during  the  lifo 
of  the  queen,  be  guilty  of  hi^h  treason ;  and  after  her  decease  shall  be 
if  a  misdemeanor,  and  forfeit  his  goods  and  chattels." 

On  the  death  of  Queen  Elizabeth,  without  issue,  the  line  of  Henry  VIU 
become  extinct  It  therefore  became  necessary  to  recur  to  the  other  issues  of 
Henry  YU,  by  Elizabeth  of  York  bis  queen ;  whose  eldest  daughter  Mamret 
having  married  James  lY,  King  of  Scotland,  King  James  the  Sixth  of  Scotuutd, 
and  01  England  the  First,  was  the  lineal  descend^t  &om  that  alliance.  So  that 
in  his  person,  as  clearly  as  in  Heury  YIII,  centered  all  the  claims  of  different 
competitors,  from  the  conquest  downwards,  he  being  indisputably  the  lineal 
heir  of  the  conqueror.  And,  what  is  still  more  remarkable,  in  his  person  also 
centered  the  rieiit  of  the  Saxon  monarchs,  which  had  been  suspended  from 
the  conquest  till  his  accession.  For,  as  was  formerly  observed,  Margaret,  the 
sister  oi  Eds^  Atheling,  the  daughter  of  Edward  the  Outlaw,  and  grand- 
daughter of  King  Edmund  Ironside,  was  the  person  in  whom  the  hereditary 
right  of  the  Saxon  kin^,  supposing  it  not  abolished  by  the  conquest,  rraideo. 
She  married  Malcolm  King  of  Scotland ;  and  Henry  II,  by  a  descent  ftom 
Matilda  their  daughter,  is  generally  called  the  restorer  of  the  Saxon  line.  But 
it  must  be  remembered,  that  Malcolm  by  his  Saxon  queen  had  sons  as  well  as 
daughters ;  and  that  the  royal  family  of  Scotland,  from  that  time  downwards, 
were  the  offspring  of  Malcolm  and  Margaret  Of  this  royal  &mily,  King  James 
the  First  was  the  direct  lineal  heir,  andtherefore  united  in  his  jKrson  every  possi- 
ble claim  by  hereditary  right  to  the  English  as  well  ae  Scottish  throne,  oeing 
the  heir  both  of  Egbert  and  William  the  conqueror. 

And  it  is  no  wonder  that  a  prince  of  more  leiHming  than  wisdom,  who  oonld 
deduce  mi  hereditary  title  for  more  than  eight  hundred  years,  should  easily  be 

<s)  1  Uar.  It.  t,  a.  t.  la)  StM.  I  Elli.  e.  S. 
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by  parliament,  ought  not  to  direct  the  right  of  the  crown  of  England ;  or  that 
the  queen's  m^esty,  with  and  by  the  authority  of  parliament,  is  not  able  to  make 
laws  and  statutes  of  sufficient  iorce  and  valimt^  to  limit  and  bind  tbe  crown  of 
this  realm,  and  the  descent,  limitation,  inhentance,  and  government  thereof: 
r  *208 1  "°^^  person,  so  holding,  affirming,  or  maintaining,  shall  *during  the  lifo 
L         1   of  the  queen,  be  guilty  of  hi^h  treason ;  and  after  hei   '  .    ..  .  . 
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taught  by  the  flatterers  of  the  times  to  believe  there  was  something  divine  in 
this  righ^  and  that  the  finger  of  Providence  was  visible  in  its  'preserva-  p  *2Q9 1 
tion.  Whereas,  thungh  a  wise  institution,  it  was  clearly  a  human  insti-  <-  ' 
tutioa ;  and  the  right  inherent  in  him  no  natural,  but  a  positive  right  (7)  And 
in  this,  and  no  other,  light  was  it  taken  by  the  English  parliament,  who  by 
statute  1  Joe  I,  c.  1.  did  "  reco^ize  and  acknowledge,  that  immediately  npon 
the  dissolution  and  decease  of  Elizabeth,  late  queen  of  England,  the  imperial 
crown  thereof  did  by  inherent  birthright,  and  hiwful  and  undoubted  succession, 
descend  and  come  to  his  most  excellent  majes^,  as  being  lineally,  justly,  and 
lawfully,  next  and  sole  heir  of  the  blood  royal  ot  this  realm."  Not  a  word  here 
of  any  right  immediately  derived  from  heaven  ;  which,  if  it  existed  any  where, 
must  be  nought  for  among  the  aborigines  of  the  island,  the  ancient  Britons, 
among  whose  princes,  indeed,  some  have  gone  to  search  it  for  him.  (z) 

Bu^  wild  and  absurd  as  the  doctrine  of  divine  right  most  undoubtedly  is,  it  ia 
still  more  astouishing,  that  when  so  many  human  hereditary  rights  had  centered 
in  this  king,  his  son  and  heir  King  Charles  the  First  should  be  told  by  those 
infamous  judges,  who  pronounced  his  unparalleled  sentence,  that  he  was  au 
elective  pnnce ;  elected  oy  his  people,  and  therefore  accountable  to  them  in  his 
own  proper  person,  for  his  conduct  The  confuaiop,  instability,  and  madness, 
which  followed  the  &tal  catastrophe  of  that  pious  and  unfortunate  prince,  will 
be  a  standing  argument  in  lavor  of  heredita^  monarchy  to  all  future  ages ;  as 
they  proved  at  last  to  the  then  deluded  people :  who,  in  order  to  recover  that 
peace  and  happiness  which  for  twenty  years  together  they  had  lost,  in  a  solemn 
parliamentary  convention  of  tiie  estates,  restored  the  right  heir  of  the  crown. 
And  in  the  proclamation  for  that  purpose,  which  was  i&awn  up  and  attended 
by  both  houses,  {")  they  declared,  "  that  according  to  their  duty  and  allegiance 
they  did  heartily,  joyfully,  and  unanimously  acknowledge  and  proclaim,  that 
immediately  upon  the  *deeeaBe  of  our  late  sovereign  lord  King  Charles,  >-  »g,Q  -i 
the  imperial  crown  of  these  realms  did  by  inherent  birthright  and  law-  '-  -^ 
fill  and  undoubted  succession  descend  and  come  to  his  most  excellent  majesty 
Charles  the  Second,  as  being  lineally,  justly,  and  lawfully,  next  heir  of  the  blood 
royal  of  this  realm :  and  thereunto  they  most  humbly  and  faithfully  did  submit 
and  oblige  themselves,  their  heirs,  and  posterity  for  ever," 

Thus  I  think  it  clearly  appears,  from  the  highest  authority  this  narion  is 
acquainted  with,  that  the  crown  of  England  hath  ever  been  an  hereditary  crown, 
though  subject  to  limitations  by  parliament  (8)  The  remainder  of  this  chapter 
will  consist  principally  of  those  instances  wherein  the  parliament  has  asserted 
or  exercised  this  right  of  altering  and  limiting  the  succession ;  a  ris^t  which, 
we  have  seen,  was  liefore  exercised  and  asserted  in  the  reigns  of  Henry  IV, 
Henry  VII,  Henry  VIII,  Queen  Mary,  and  Queen  Elizabeth. 

The  first  instance,  in  point  of  time,  is  the  famous  bill  of  exclusion,  which 
raised  such  a  ferment  in  tne  latter  end  of  the  reign  of  King  Charles  the  Second. 
It  is  well  known  that  the  purport  of  this  bill  was  to  have  set  aside  the  king's 
brother  and  presumptive  heir,  the  Duke  of  York,  from  the  snccessinn,  on  the 
score  of  his  neing  a  papist ;  that  it  passed  the  house  of  commons,  but  was 
rejected  by  the  lords ;  the  king  having  also  declared  beforehand,  that  he  never 

(*1  Ellubeth  of  York,  tha  molher  of  Qii«n  Mnrgant  cif  SsotUnd,  wu  hclma  of  [he  tionM  of  Mortimer. 
Aitd  Mr.  Carts  obMrree,  that  Che  bouse  of  H(>rtlm«r,  la  virtue  of  Ita  descent  from  GUilve.  only  sister  to 
Uewellin  su  JanParlli  Ue  gnat,  had  the  Imo  rlgbt  to  the  prlnclpalllf  of  Wb1«.    lUst.  Eiig.  iU,  7W, 

(a)  Com.  JoQni.  a  M»y,  1*0.  r         i—  ■/  e       . 


(7)  [It  in  difflonlt  to  s&y  in  what  liebt  it  was  oousdered  in  tliat  parliatneut  whiuh,  in  tie 
preaiDDle  to  tbe  statute,  deolaies  with  nauaeooa  pedantiy,  that,  "  upon  the  kaees  of  thmr 
hearta,  they  agniio  their  coutAQt  fmth,  obedieoca  and  lojdtj  to  his  nicest;  and  hig  rojal 


(t)  [The  foregoing  and  gnbgeqaentlf  related  facto  «n  evidence  of  the  power  of  a  legisla- 
tnie,  and  it  ia  not  ean;  to  extract  irom  them  that  anj  settled  cauiao  of  deacont  fandamcDtally 
regulated  or  controUod  that  power;  and  it  is  finally  seen  that  a  leginlatnre,  viz. :  a  convention, 
not  a  parliament,  recalled  ^ng  Cnarlee  11 ;  it  wul  as  Boon  oJso  be  aeen  that  another  con- 
vention thongbt  it  expedient  to  elect,  in  the  drj  meaning  of  the  word  elect,  another  king  rad 
qnaon  Ui  replace  tbe  pertjnaciutu,  but  conAcientiona,  brother  of  Eing  Chailea  II.] 
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toqU  be  broD^t  tp  cQwenjt  to  it  And  fiom  One  tawiawdioB  ve  ma^  collect 
tro  thin^ :  1.  Tfast  the  crown  t^  uniTsranllf  aclcnovled^ed  to  be  liereditwy  i 
Mid  th«  lobj^taece  ipdefeaublip  ^BlesB  by  p^bafoent :  else  it  bxd  beeo  aeedlesa 
to  prefar  socb  R  biU^  3r  That  tl^  fifliapi«Qt  )i»d  »  pover  to  faaye  defeated  the 
iDhftiituijOis :  dae  iwh  «  bJU  had  been  iiieSectfial,  T&e  conuno&B  a«lci)owlied£ed 
&•  keriEidit^  rigiit  t^e^  Babnat^gi  &qd  t^e  lo^  ^^  »ot  diapnte  the  power, 
bat  mwely  tb«  Mvprjiet^,  of  mt  explBsioB.  HoweTer,  as  the  bill  too^  no  eSbct^ 
King  JtUBes  the  3oWpd  iQcpeeded  fo  the  thioDe  of  Ma  aocestOTB ;  and  might  b^Te 
enjoyed  it  dq.|iBg  the  ramundef  fit  hjs  li&  bat  for  his  own  in^toAted  conduct 
which,  with  oth^r  oosminiif  cir^qqiAuuie^  iHunght  op  tlie  reToJotion  in  1688. 
r  «jjj  ■,  *ThB  tm^  groijjS  and  principle  npoft  wfeich  iimt  memoisble  pre^t 
*■  ■  *  pfoeeeded  iras  m  entqrely  new  ewe  to  po^tic8,  > hieh  had  n^rer  before 
happened  in  our  hiat^, — t^  abdioi^tion  o£  the  reigning  monarch,  and  th« 
Tacanoy  of  the  tbr»iM  weienpcHt.  It  was  not  a  de&asaqoe  of  the  rigH  of  pic- 
OBBsion,  and  a  new  luoitatiop  of  the  crown,  by  th«  Idpg  qod  both  hooBea  of 
parliamenj :  it  wa»  the  act  of  the  jiatien^  alone,  fipop  a  ooonctjop  that  there  wa« 
no  king  iq  b^g.  Por,  in  a  ft)U  asMisbly  of  the  lords  and  fiommons,  met  in  » 
eonventitm  upon  the  ani^nti^  of  thi#  Taeaucy,  both^  hoaaeB  (b)  came  to  this 
^leeolntioii :  "That  Ki»g  ^amei  the  Seoondi  having  endeaTored  to  BubTert  the 
eoastitstioa  of  tb«  kjngdami  by  brealriBg  tbe  origjaal  contract  between  king 
and  people ;  and,  by  t^  a^vjoe  ot  jeaoiti  ^od  eti»^  'picked  peraons,  having  vior 
}ated  the  fandaiDABtal  tawfl  1 4i»d  bavi^  wil^dnwn  bimjelf  ont  of  thia  King- 
dom; haa  ftbdioated  the  g^r^niweBf,  and  tbat  the  thiope  la  thereby  Tacantr 
Tfaos  ended  at  onee,  ^  tb»  svldep  mi  noe^peeted  T«£wcy  of  t^  throne,  tbe 
oid  line  of  nuweaaioB ;  vbich  ft««i  the  ep^qi)^^  bad  U»ied  above  eix  bqndred 
ymn,  and  fimm  the  vniDq  of  tillw  b^tapi^y  is  Ji-mt  I^bert,  abpoat  nipe  bon-- 
dred.  Tbe  tacts  tberanl?ee  tb^S  ^pwed  w,  ib»  kin^a  endeaTOor  to  rabrert  the 
fsonstitntion  by  breaking  the  original  coatiaiat,  bis  Tudatiop  of  the  fnndlaniental 
laws,  aod  hie  withdrnwiPg  hiwael^  pot  of  iim  Iriagdom,  vere  evident  apd  Boto- 
rieva ;  and  the  oonsaquences  drawn  frosa  these  i^ta,  (namejy,  that  they  amonnted 
to  an  abdicati<«  of  toe  gtnemmf^i' ;  which  abdication  did  i)ot  affect  only  the 
persoB  of  the  king  bimielf,  b^t  ftUo  ^ll  hit  W^  U)d  rendered  the  throne  abao- 
intely  and  completely  viMtMit|)  it  b^oitS^  tP  our  ancestors  to  det^mine-  For, 
whenever  a  qnettiim  aviaea  be^een  ^e  aoiMety  ai  huge  and  any  maciatiTite  TWted 
witb  powers  origiBftl^  dehwatod  hj  t^at  soele^,  it  mnst  be  decided  by  tbe  voice 
at  tbe  soeiety  itadf :  tbne  Is  not  upon  e^h  a>y  other  tfibimal  to  resort  to. 
And  that  these  coneeqnenceB  Tore  fiurly  dodneed  roi9  thcoe  fiacts,  onr  anceators 
have  Bolemnlr  detamined,  in  a  fiiU  p^U^n^Mfsy  ^Byention  raprwanting  the 
r  *2I2 1  vbole  BDCJely.  llut  *m«K«e  Bpon  vbioh  they  deaida4  may  be  found  M 
L  -I  largein  the'9^ianeBt«ryiVe<^edinmof  theti)Dea;at4>ia?beniattar 
of  faifltvBotive  aannaement  for  is  i»  eoat^i^aw,  aa  *  specnlatiTB  point  of  hiitery. 
Bat  swB  mnat  ie  taken  not  to  owiy  this  iBii|ais]i  &piber  than  merely  for  instrao 
Haa  or  amnoMBeoi  The  idsa,  that  tbe  caaaeioioes  of  posterity  were  ooncemed 
in  tbe  rectiAvde  of  tbeir  anceston'  detnejonh  gave  l»rtb  to  thoae  diuigeroas 
p^tical  braeoies,  wbicb  ao  long  djs^aptod  ibis  atati^  bqt  at  l^Bgth  aire  hi^pUy 
•ittngoidwd.  I  tbrnafoae  nther  ebooee  to  etwaider  tbia  gre^  political  measure 
npoB  the  acdid  Ibotiag  of  antbimty.  tb«Q  t«  reason  in  ita  &to?  fi-oni  its  jnatice, 
modem^B,  and  eipedieBC]'!  beeanse  that  migbt  imply  a  rigfat  of  dissenting  ar 
rerottiDg  from  it,  in  case  *e  sbould  think  it  fo  have  Men  nmtut,  oppreasiTe,  or 
inexp^ient  Whereas,  our  anoestora  having  moat  indisputablv  a  competent 
JQrisdiotion  to  decide  tbis  great  and  imponant  qnestion,  and  navisg  in  bet 
decided  jt,it  ianow  become  onr  dn^  at  thisdistsnceof  tiiae  toacqnieecein  their 
determination ;  being  bom  under  that  establishment  which' was  built  upon  this 
fonndatton,  uid  obliged  by  every  tie,  relig)o«B  as  wall  as  civil,  to  nupntam  it.  (9) 

(B)  Con.  JtTVn-  7  fab.  MM. 

<a)  [Thu  ig  net  tha  otfj'  iBstsncB  in  wliieli  tbe  leanutfl  comnuntatWi  abatiMit  tore  o>' 
libertj,  ooaple^  witli  his  ntennoe  fo!  the  oatvitiialioD,  u  it  is  ^BtaUiHlied,  hap  invotrcd  ^hu 
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Bjit,  Tbil«  Fe  raai  tiiif  fnodwufl^itri  trvmaotion,  in  iwiitt  of  KaUuri^,  upon 
groBnids  the  les^t  liable  bo  cavQ,  -we  are  boiiM  boUt  in  jiutice  »ii4  mtitude  to 
%iA,  Quit  it  vae  conducted  viik  a  temi>er  aad  modention  whicb  natunmy 
aroae  &om  iU  equity ;  that,  howev^  it  mi^t  in  soiuie  respecta  go  berond  tha 
Lrtter  of  our  ancient  laws,  (the  reason  of  which  viU  more  folly  appear  here- 
after,)  («)  it  woe  agreeable  Ui  tbe  spirit  of  our  constitutiofi,  and  the  ri^ts  of 
banua  natoie;  asd  that  tJiough  in  other  points,  owing  to  tlie  peculiar  circnm- 
stAqctiB  of  things  and  persoQB,  it  vaa  not  altogether  bo  perfect  gs  might  have 
been  wished,  yet  from  thence  a  new  nra  commenced,  in  which  the  boundB  of 
prerogative  and  liberty  have  been  better  i^pfi^wi,  the  prlnci|deB  of  gOTsmment  . 
more  tJu)roii|^ily  examwfld  and  understood,  and  tiiB  ngbta  of  the  subject  more 
explicitly  gnvned  bf  l^oil  pcortsioos,  than  in  any  other  period  pf  the  English 
hi^ry,  &  purticmar  uis  *worthyobserT«tiontnatiheconveatioa,  in  t  •013-1 
this  tofiir  joa^ment,  avoided  with  great  wisdom  the  wild  extremes  into   L  ' 

vbie^  the  viaonary  tlieories  of  some  leidons  republicans  wonld  have  led  thwn. 
They  held  that  this  misconduct  of  King  Janea  amonnted  to  an  endeavffur  to 
Vobvert  the  constitntion ;  and  not  to  an  aotnal  SQbveraion,  or  total  dissolutioiu 
iUT  tlU  gOTeniiDent,  according  to  tl^  principles  of  Hr.  JMcid;  Id)  which  wonld 
have  rMQced  the  sopit^ty  almost  to  a  state  of  nature ;  would  hare  levelled  all 
distinctions  of  hoDouTp  nak,  ofBces,  and  property:  wonld  bavs  annihilated  the 
sovereign  poweri  and  m  couse<|uence  have  repealed  ^  positive  laws ;  and  wonld 
bars  mt  the  people  at  liberty  to  have  erected  a  new  systonr  of  atato  upon  a  new 
fonodatioB  01  polity.  They  there&tre  very  prudently  voted  it  to  aipount  to  no 
more  than  an  abdication  of  tlie  government,  and  a  consequent  vacancy  of  the 
throne;  whereby  the  government  was  allowed  to  subsist,  thou^  tbe  executive 
nwgisti^  waa  gon^  and  the  Ifingly  o^w  to  remwu,  Aongh  King  James  was 
no  lougw  king,  (0)  Aod  tbue  we  constitation  was  bept  entire ;  which  npon 
every  aoxatd,  mijiciple  of  govemment  must  otberwin  have  fallen  to  pieces,  bad 
ao  prineipal  and  poBstitDent  a  part  as  the  royal  autliority  been  abolished,  or  even 
nupwdea.  (10) 

This  sin^  poatalatma,  the  vacancv  of  the  throne^  being  once  established, 
the  rest  that  was  then  done  followed  almost  of  course.  For,  if  the  throne  be  at 
auj  time  vacant,  (which  may  happen  by  other  means  besides  that  of  abdicatioa  | 
as  if  all  the  blood  royal  should  fail,  without  any  succenor  lopolnted  by  pariia- 
ment ;)  if;  I  say,  a  vacvioy  by  any  means  whatsoever  shonla  happen,  we  right 
of  disposing  of  this  vacancy  seems  naturally  to  result  to  the  li»d8  and  com- 
moDi^  tha  irattees  and  r^resentatives  of  the  nation.  For  there  are  no  other 
haads  in  which  it  can  so  properiy  be  intrusted ;  and  there  is  a  necessity  of  its 
being  intrusted  «oin«i«b^  else  the  whole  fVame  at  govemment  must  be  dis~ 
9olv^  and  pemK  The  lords  and  commooA  having  therefore  detennioed  thifl 
piain  fumiaroental  article,  that  thara  was  a  vacAOCV  of  the  tjirone,  they  proceeded 
to  SU  up  that  vaoancy  in  such  manner  as  they*iud^d  the  most  proper,  r  tni  1 1 
AndthwwasdoBebythMrdajlarotionof  12Fehniaiy,1688,(/)iB  the  t   '***■' 

atet  Cbn.  T.  d)  On  Gov.  p.  a,  e.  It. 

L«r«f«'Mt,lMU4-  t/}Can.Jaaa.ll  Ah-uas. 

mapt^HosIIUIacf.  Br  wlmtpincMaofretwoBliurnaan  be  demonstiBted  that  itb  ow-^trbi 
aoamasM  is  Os  deMMumtkifle  Af  oov  aoMBtan^  Simi|^  A«g>  mn  boond  bv  no  mch  obNgt^on 
wUa  ncsi'  t«  Umia,  ii  got  easily  to  b*  oaMrtvad.  Tat  toeh  li  bj  plalB  and  aatanl  inferenoe  a 
rpyaWuaotcorwiUtPR  Ib»  wfau^la  tbst  a  fac^  bare  Uu  rigbt  to  okooaa  antl  to  ngnlata 
Uttr  ewq  foRD  ta  gpTeiqineiit,  u  tne  in  1688,  does  not  become  fklns,  by  the  lapiw  lif  tune ;  aod 
leawming  a  prioH,  tt  mn^  be  store  «aftly  eiardBBd  now  than  at  an;  antecedent  period,  becanas 
thaaideuoeif^avenniBvitabeCteFiuidantood.  Tbe  voapeet  and  attaohment  dne  to  the  instita- 
tieaf  gf  a  &aa  aUta.  itka  ORia,  ar  fcr  feom  bring  acBpnmdaed,  an  incladed  and  arowed  In  this 
aentlmenL  Ai)d  tbe  leaned  CMMoineDUtOT  ml^t  bare  batter  lugad  the  improbabilitjitfttwBa- 
tiuo  agsn  baving  occaidoii  to  exeraiae  tblg  power  over  tbe  eoiuBtatjon,  than  have  finftirced  tbe 
oNlEiwini  to  m^italii  Uie  constdtntjon  becaoae  we  are  bora  under  It] 

(lO)  [Tbe  antuaal  owablnaUuii  of  bvorri>le  rirraiHnfannrti  whicb  Mended  tUa  KvtHMim,  md 
UtatainpeiandineiteralioaarilBMHidaetocg,  an  wdl  wnmented  apoa  ly  Mr.  Hrilau.    QgpA. 
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following  msamer:  "  that  William  and  Mary,  prince  and  princess  of  Orange,  be, 
and  be  declared  king  and  queen,  to  hold  the  crown  and  royal  dignity  daring  their 
lives,  and  the  life  of  the  surriyor  of  them ;  and  that  the  Bole  and  full  exercise 
of  the  recal  power  be  only  in,  and  execnted  by,  the  said  prince  of  Orange,  in  the 
names  of  the  said  prince  and  princess,  dnring  their  joint  lives :  and  after  their 
deceases  the  said  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of  the 
said  princess ;  and  for  default  of  such  issne  to  the  Princess  Anne  of  Denmark; 
and  the  heirs  of  her  body ;  and  for  deftitilt  of  such  issiie  to  the  heirs  of  the  body 
of  the  said  prince  of  Orange." 

Perhaps,  upon  the  principles  before  established,  the  convention  might  (if  they 
pleased)  have  vested  the  regaldignity  in  a  femily  entirely  new,  and  strangers  to 
the  royal  blood:  but  they  were  too  well  acquainted  with  the  benefits  of  heredi- 
tary succession,  and  the  infiuence  which  it  has  by  custom  over  the  minds  of  the 
people,  to  deptwt  any  farther  from  the  ancient  line  than  temporary  necesfiityand 
self-jreservation  required.  They  therefore  settled  the  crown,  first  on  King 
William  and  Queen  Mary,  King  James's  eldest  daughter,  for  their  ioint  lives: 
then  on  the  survivor  of  them ;  and  then  on  the  issue  of  Queen  Mary :  upon 
failure  of  such  iesne,  it  was  limited  to  the  Princess  Anne,  King  James's  second 
daughter,  and  her  issue ;  and  lastly,  on  feilnre  of  that,  to  the  issue  of  King 
William,  who  was  the  grandson  of  Charles  the  First,  and  nephew  as  well  as  son- 
in-law  of  King  James  ine  Second,  being  the  son  of  Mary,  his  eldest  sister.  This 
settlement  incinded  all  the  protestant  posterity  of  King  Charles  I,  except  such 
other  issue  as  King  James  might  at  any  time  have,  which  was  totally  omitted 
through  tear  of  a  popish  Buocession.  And  this  order  of  snccession  took  efibct 
accordingly. 

These  three  princes,  therefore,  King  William,  Qneen  Mary,  and  Queen  Anne, 
did  not  take  the  crown  by  hereditary  right  or  descent,  hut  by  way  of  donation 
r  *2'i&  1  <"  J""""'^**  **  t^^  •lawyers  call  it ;  by  which  theymean  any  method 
*•  ^   of  acquiring  an  estate  otherwise  than  by  descent.    The  new  settlement 

did  not  merely  consist  in  exclnding  King  James,  and  the  person  pretended  to 
be  the  prince  of  Wales,  and  then  suffering  the  Crown  to  descend  in  the  old  hered- 
itary channel :  for  the  usual  course  of  descent  was  in  some  instances  broken 
through ;  and  yet  the  convention  still  kept  it  in  their  eye,  and  paid  a  great,  ' 
though  not  total,  regard  to  it.  Let  ns  see  how  the  snccession  would  have  rtood, 
if  no  abdication  had  happened,  and  King  James  had  left  no  other  issue  than  his 
two  daughters,  Queen  Mary  and  Queen  Anne.  It  would  have  stood  thus: 
Queen  Mary  and  Iter  issue ;  Queen  Anne  uid  her  issue ;  King  William  and  his 
issue.  But  we  may  remember,  that  Queen  Mary  was  only  nominally  qneen, 
jointlywith  her  husband  King  William,  who  alone  had  the  regal  power ;  and 
King  William  was  personally  preferred  to  Queen  Anne,  thou^  his  issue  was 
postponed  to  hera.  Clearly,  therefore,  tJiese  princes  were  successively  in  posses- 
sion of  the  crown  by  s  title  different  from  the  usual  course  of  descenu. 

It  was  towards  the  end  of  King  William's  reign,  when  all  hopes  of  any  sur- 
viving issue  from  any  of  these  pnnces  died  with  the  Duke  of  Gloucester,  that 
the  king  and  parliament  thought  it  neceasarv  again  to  exert  their  pow^  of 
limiting  and  appointing  the  succession,  in  oraer  to  prevent  another  vacancy  of 
the  throne ;  which  most  have  ensued  upon  their  deaths,  as  no  &rther  provision 
was  made  at  the  revolution  than  for  the  issue  of  Queen  Maiy,  Que«n  Anne,  and 
King  William.  The  parliament  had  previously,  by  the  statute  of  1  W.  and  M. 
at  2,  c  3,  enacted,  that  every  person  who  should  be  reconciled  to,  or  hold  com- 
munion with,  the  see  of  ifome,  should  profess  the  popish  religion,  or  should 
marry  a  papist,  should  be  excluded,  and  be  forever  incapable  to  mherit,  possess, 
or  enjoy  the  crown ;  and  that  in  such  case  the  people  should  be  absolved  from 
their  allegiance,  and  the  crown  should  descend  to  such  persons,  being  proteat- 
anta,  as  would  have  inherited  the  same,  in  case  the  person  so  reconciled,  holding 
communion,  professing,  or  marrying,  were  naturally  dead.  To  act  therefore 
r  *3lJt  1  oonsutestly  with  themselves,  uid  at  the  same  *time  pay  as  much  regard 
I-  '^"^  -I  to  the  old  Hereditary  line  as  their  former  resolutions  would  admit,  thev 
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tamed  ^leir  eyes  on  the  Priuceea  S<^ia,  eleotreae  and  dndieBs  dowager  of 
HanoTeT,  the  most  acoompliBhedprince«8of  bo*  age.  (g)  For,  upon  the  impend- 
ing extinction  of  the  protestant  posterity  of  Charles  the  Firsts  the  old  lav  of 
I^^  descent  directed  them  to  recnr  to  the  descendante  of  James  the  First;  and 
the  Princess  Sophia,  being  the  yonngest  daughter  of  IBliEaheth  queen  of 
Bohemia,  who  was  the  daughter  of  James  the  First,  iraa  the  nearest  of  the 
ancient  blood  royal,  who  was  not  incapacitated  by  professng  the  popish  religion. 
On  her,  therefore,  and  the  heirs  of  ber  body,  beinf  protestonts,  the  remainder  of 
t^  crown,  expectant  on  the  death  of  King  Willuam  and  Queen  Anne  without, 
issne,  was  settled  by  statute  12  uid  13  W.  Ill,  c  Z.  And  at  the  same  time  it 
was  enacted,  that  vbosoerer  should  hereafter  come  to  tbe  possession  of  the 
crown  sbonld  join  in  the  communion  of  the  ohnrah  of  England  as  by  law 
established. 

This  is  the  last  limitation  of  the  crown  that  has  been  made  by  parliament : 
and  these  several  actual  limitations,  from  the  time  of  Henry  IV,  to  the  present, 
do  clearly  prove  the  power  of  the  king  and  parliament  to  new-model  or  alter 
the  snocessian.  And  indeed  it  is  now  again  made  highly  penal  to  dispute  it: 
for  by  the  statate  6  Ann,  c.  7,  it  is  enacted,  that  if  any  person  maliciously, 
adrisedly,  and  directly,  shall  maintain,  by  writing  or  printing,  that  the  kings  of 
tiiis  realm  with  the  authority  of  parliament  are  not  able  to  make  laws  to  bind 
the  crown  and  the  descent  thereof,  he  shall  be  guilty  of  high  treason;  or  if  be 
maintains  the  same  by  only  preaching,  teaching,  or  advised  speaking,  he'shall 
incur  the ^>6na) ties  of  Aprwmumre. 

The  PrmcesB  Sophia  dying  before  Queen  Anne,  the  inheritance  thns  limited 
descended  on  her  son  and  heir  King  George  the  First;  and,  having  on  the  dJeath 
of  the  queen  taken  effect  in  his  person,  trom  him  it  descended  to  his  lat« 
majesty  King  George  the  Second;  and  from  him  to  his  grandson  and  heir,  onr 
present  gracious  sovereign,  King  George  the  Third. 

*Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  at  present  r  «a,»  i 
hereditary,  thongn  not  quite  so  absolutely  hereditary  as  formerly:  and  ^  ' 
the  common  stock  or  ancestor,  from  whom  the  descent  must  be  derived,  is  also 
different.  Formerly  the  common  stock  was  King  Fgbert ;  then  William  the 
Conqueror ;  afterwards  in  James  the  First's  time  the  two  common  stocks  united, 
and  BO  continued  till  the  vacancy  of  the  throne  in  1688 :  now  it  is  the  Princess 
Sophia,  iu  whom  the  inheritance  was  vested  by  the  new  king  and  parliament. 
Formerly  the  descent  was  absolute,  and  the  crown  went  to  the  next  heir  with- 
out any  restriction :  but  now,  npon  the  new  settlement,  the  inheritance  is  con- 
dition^ ;  being  limited  to  such  neire  only,  of  the  body  of  the  Princess  Sophia, 
as  are  protestant  members  of  the  chnrch  of  England,  and  are  nuuried  to  none 
but  protestauts. 

And  in  this  due  medium  consists,  I  apprehend,  the  true  constitutional  notion 
of  the  right  of  succession  to  the  imperial  crown  of  these  kingdoms.  The 
extremes,  between  which  it  steers,  are  each  of  them  equally  destructive  of  those 
ends  for  which  societies  were  formed  and  kept  on  foot.  Where  the  magistrate, 
npon  every  succession,  is  elected  by  the  people,  and  may  by  the  express 
provision  of  the  laws  be  deposed  (if  not  pnnished)  by  his  subjects,  this  may 
sound  like  the  perfection  of  liberty,  uid  look  well  enough  when  delineated  on 
paper;  but  in  practice  will  be  ever  productive  of  tumnlt,  contention  and 
Kiarchy.  And,  on  the  other  hand,  divine,  indefeasible,  hereditary  right,  when 
coaplea  with  the  doctrine  of  unlimited  passive  obedience,  is  surely  of  ^  con- 
stitations  the  most  tborongbly  slavish  and  dreadful.  But  when  such  an  heredi- 
tary right,  as  our  laws  have  created  and  veeted  in  the  royal  stock,  is  closely 
int«rwoven  with  those  liberties,  which,  we  have  seen  in  a  former  chapter,  are 
equally  the  inheritance  of  the  snbject;  this  union  will  form  a  constitution,  in 
theory  the  most  beautiful  of  any,  in  praotioe  the  most  approved,  and,  I  trust,  in 

(aJ  Sandli>r<1.  In  hlg  genealocloal  hlBtnrr,  pii6ll>hed  A.  D.  im,  apMklnK  of  the  prlnoeMM  ZUubatb, 
Lonttfl.  lind  Sophia,  lUiiiKhteri  nfiheigocen  of  Sofaemlit,  gays,  the  Dnt  wh  nppled  the  miMtlMUiMd,  Dm 
weonillhe»mHteflBn>et.  nnd  thelaM  on>  oTttM  mistaccioaplUliedlwUMliiSaniiie. 
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deration  4}m  moik  permaneiit  It  wu  tka  duty  <^  an  expotmder  of  oar  lavs  to 
laj  thie  coattiixtion  before  tlie  Btadent  is  ite  true  and  geouiDe  li^ht:  it  ie  the 
duty  of  eT«i7  good  EngUflhmsn  to  aadeiatMid,  to  levwre,  to  defend  it  (11) 


CHAPTKB  IV. 
OF  THE  KING'S  BOTAL  FAMILY. 

The  first  and  most  considerable  branch  of  the  king's  royal  &tnily,  ntgarded 
by  the  laws  of  England,  is  the  qneen. 

Theque^i  of  England  ia  either  qneen  regent,  (yaef:Ti  eonaort.otf^Tnea  iowa^tr 
The  qneen  regent,  regnant,  or  sovereign,  is  she  who  holds  the  crown  in  her  owa 
right;  as  the  6rst  (and  perhaps  the  second)  Queen  HaTy,  Qneen  Elis^Mth,  and 
Qneen  Anne ;  and  such  a  one  has  the  same  powers,  prerogatives,  rights,  digni- 
tiea,  aod  dnties,  as  if  she  had  been  a  king.  This  was  observed  in  ih%  entranoe 
of  the  last  chapter,  and  is  expressly  declared  by  statnte  1  Mar.  I,  si  3,  o.  1.  Bnt 
the  queen  consort  is  the  wife  of  the  reigning  king;  and  she,  by  virtue  of  her 
marriage,  is  participant  of  divers  prerogstiTes  above  other  women,  (a) 

And  firsU  she  is  a  public  pem)a,  exempt  and  distinct  from  the  king :  fud 
not,  like  other  oiarried  women,  so  closely  connected  as  to  have  lost  til  l^al  or 
separata  existence  so  long  as  the  marriage  continnes.     For  the  queen  is  of 

ra>  Ffneb,  I.  §t. 

(11)  By  tke  QoUHtitation  of  tba  United  StileE  tiie  presldeat,  who  ia  the  fedent  executive,  {■ 
•boaan  bj  clectora,  who  ue  ttemaelves  choRen  bj  the  people  of  t^  bbv era!  Btatos  to  perfi^ 
th»t  duty.  Baob  eUM  sppohita  in  ench  mumer  W  the  lenglMon  IberMf  nwr  direot,  a  nnia- 
ber  of  ctectore  eqiisl  to  tfee  whole  mnabar  of  wmaMn  snd  nmtMaWivts  to  whi<&  the  state 
m».y  In  entiUed  m  cunpen:  CoBBt.  art  S,  M  >  •sd  thoie  Sleeton  meet  in  the  Teapective 
Btaten  and  vote  by  ballot  foi  pTaaidont  and  VMC-preddent,  one  of  the  pereona  voted  tat,  (tt 
least,  not  being  an  inbalntant  oi  the  aame  atate  ^th  tbonnelvea ;  tke  reaalt  of  irtitoh  voting 
la  tranamltted  to  the  aeat  of  govemment,  and  oanvaaaed  In  jaiot  ocalvention  of  the  tvo  hodaoa 
of  eongFeaa.  If  Bo  one  puMD  have  a  m^oil^  of  all  tba  votaa  east  for  preeldenC,  the  huote 
eT  refcBoantatlvaa  pfoOMda  namsdlaMly  to  ohobee  a  pragident  bv  ballot,  trum  the  persons,  not 
BawMUng  three,  bimnf  tbe  highest  number  of  voto« ;  bnt  in  thfa  election  tbov-  rule  bj  atAtea, 
the  repreeentatjon  of  each  atate  being  entitled  te  one  vote,  and  a  m^nritf  of  all  the  atatee  betng 
noc^aBary  to  a  choice.  If  no  peraon  baa  a  mafority  of  all  the  votea  oast  for  vioe-pTetddeot,  the 
senate,  ^m  tte  two  hlabeat  nnaiben  on  the  Int,  uiooaaa  a  vioe-preaident ;  a  m^oritr  vote  of  a 
qnornm  of  two-tbirde  of  all  the  ranaton  being  reqniaite  to  an  election.  Conat.  12tb  aninndment 
So  p^noa  h  eligiUe  to  eitbei  of  theae  offices  eicoept  a  uatnral  bom  citiien,  or  one  icha  waa  a 
ciliaen  at  the  time  of  the  adoption  of  the  oonatitntian,  and  who  has  attained  the  age  of  tbMf-fiTe 
yoare.    Const,  tat  %  (  1. 

Id  caaa  of  the  nmoral  of  the  pTMldmt  ftom  offlM  or  (^  Us  death,  reslguation  or  inabilitf  to 
ffiaobarge  the  powera  anil  dutiai  of  Ma  offloa,  the  aame  devolve  on  tlie  vice- president.  Const. 
Mt.  3,  f  1.  And  in  oaae  of  vacancy  in  the  office  of  vice-president,  then  anch  powen  and 
dutiea  devolve  upon  the  prealdentjiro  tern,  of  the  aenate,  or,  if  there  be  no  aooh  ofio«r,tlMn 
apon  the  apeaker  of  the  honae  of  repnamtativea  for  lb*  lime  beigf .  1  8tst.  at  Iiam,  339. 
And  If  tile  hoaa*  of  repreaantativea  abaU  not  chooae  a  pre^oU  wli«i  the  rl(^  devolves 
npon  Ihem.  by  the  fennb  day  of  Manb  nest  following,  the  vice-president  becomes  acting 
uroiident,  aa  in  the  oaae  of  the  death  or  other  eouatitntionat  diaabOity  of  the  preaident  Const. 
12th  amendnieut  The  president  and  vlM-preafdeDt,  Hke  all  other  civil  oSeera.  are  subiaot  to  be 
removed  from  office,  w  Impeaohment  for  and  OodvioUdd  of  treaacak,  htibaiy,  or  other  high  orimea 


— Const,  ait.  3,  t  4. 

_j  Uie  eopatitiitlon,  ac  od^al^  idepted,  the  electora  choaon  in  the  states  cast  their  votea 
for  two  pqrwna,  withtmt  designating  which  wae  their  choice  for  imaldent  and  whieh  for  vioe- 
preaident,  and  the  paraong  bavtng  tbe  hlgbest  nnmber,  if  a  minority  of  all,  became  preiident, 
and  the  one  havini  the  next  higbeat  nnmbar,  if  a  n^joritr,  beesnie  vice-preaident ;  but,  when 
pai^  Bnes  came  to  be  diatinctly  drawn,  ao  that  the  candidates  of  one  pany,  in  the  abaence  of 
mtngne  or  bad  fwtb,  were  likelv  olwayR  to  receive  the  aame  nnmber  m  votes,  the  pnrpoae  of 
tUa  aefaeine  of  eleolion  waa  wnolly  defeated,  and  tiie  constitution,  after  the  ezoiting  election 
e#  Mr.  JaAnon  by  the  honae  of  representatives  over  Mr.  Bur,  who  had  been  oandidaU  before 
the  people  for  the  aeotmd  powtloo  ooty,  was  efaanged  as  abore  ihown.  - 
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ability  to  pHFebase  lands,  and  to  many  Hntm,  to  >Mke  leaaal,  to  grant  copr- 
holds,  ana  do  otlier  nets  of  omunvfaip,  witiioat  the  coiwurrence  of  her  lord ; 
which  no  othei  mapried  woman  can  do:  (d)  a  privilege  as  old  aa  the  SiaoiL 
era.  (e)  She  is  also  capable  of  taking  a  grant  from  the  king,  which  no  othmr 
wife  is  from  her  husband ;  and  in  this  p^ticalar  she  agrees  with  the  Avffuata, 
or  piissima  ngina  conjux  divi  imperatoris  of  the  Roman  laws ;  who,  according 
to  Justinian,  {d)  was  equally  'capable of  making  a  grant  to,  uid  receiv-  r  tn-ta  i 
ing one  £rom, the enpepor.  The  qneenofl^gland  oath  separateoonrts  *■  ' 
and  offices  distinct  from  the  king's,  not  only  in  matters  of  ceremony,  but  eren 
of  law;  and  her  attorney  and  SfdiciteT  gjBnenl  are  entitled  to  a  place  within  the 
bar  of  his  majesty's  courts,  together  wi^  the  king's  counsel.  {«)  She  may  like- 
wise sneand  be  saed  alone,  wifchovt  jonring  beF  hnsband.  She  may  ^bo  have  a 
separate  Mopwty  in  goods,  as  well  tM  land%  and  has  a  ri^t  to  dispose  of  tbem 
by  will.  In  Aort,  she  ia  in  ^  legal  prooeediDge  looked  upon  as  a  fbme  sole, 
ODd  net  as  »  feme  oovert;  a»  a  Boma,  not  aa  a  nuuried  wosowi.  (/)  For  which 
the  naaon  grven  by  Sir  Bdward  Q>fc«  is  tiiis :  because  the  wisdom  of  the  oom^ 
mon.  \tm  would  not  hwre  %e  king,  (whose  eoBtinoal  care  add  stndy  is  for  the 
pnbBo  and  eirett  ardua  rtffni,)  to  be  troubled  and  disqnieted  on  account  of  his 
wife's  domeetie  a^i« ;  and  mwafeTO  it  Tssta  in  the  aneea  a  power  el  tnuuaOt- 
ing  her  own  concerns,  without  the  interrention  of  iaie  king,  as  if  she  was  aa 
nnmarrted  woman. 

The  qneen  batft  i^gry  wmiy  exemptions  aad  minnta  pren^fatiTes.  For  bistsnoo : 
■he  peva  no  toll;  (f)  nor  is  she  liable  to  amercement  in  any  eonrt.  (A)  Bnt  in 
^aenl,  nnleas  where  the  law  has  expressly  declared  her  exempted,  slie  is  opon 
the  same  footing  with  other  enbjects;  being  to  all  intents  aoid  porposea^  the 
king's  snbjeot,  and  not  hie  equal :  in  like  tmnner  as,  in  the  impend  law,  *  Att- 
ffUBtti  iegiSua  att^ta  *on  eat."  {i) 

The  qoeen  hath  ideo  some  pecnniary  aidvaiitagee,  which  form  her  a  distiaet 
perenne:  ae  in  fte  first  place,  she  is  entitled  to  an  ancient  perquisite  called 
qoeen-gold,  attntm  r«ffiitts,  which  is  a  roy^  rerenne,  belonging  to  every  qneen 
consort  dnring  her  marrii^  with  the  krag,  and  due  from  every  person  who 
hath  mode  a  rohintary  olferin^  or  flne  to  the  king,  amounting  to  tea  mai^  or 
apwards,  for  acd  in  eonsideratiou  of  any  privileges,  grants,  licences,  pardons,  or 
*othcr  matter  of  royal  favoar  conferred  npon  ioMi  by  the  king:  and  it  .-  *a2n  1 
is  dne  in  the  propertion  of  one  tenth  pu^  more,  over  and  above  the  entire  '^  ' 

offering  or  fine  made  to  the  king ;  and  becomes  an  aotnal  debt  of  record  to  Hhe 
queen's  majesty  by  the  mere  recording  of  the  fine,  (k)  (1)  As,  if  an  hundred 
marks  of  silver  be  given  to  the  king  for  liberty  to  take  in  mortnuun,  or  to  have 
a  fair,  market,  park,  chase,  of  free-warren:  there  the  qneen  is  entitled  to  ten 
niarks  in  eilver,  or  (what  was  fbmnrly  an  eqaivalest  denomination)  to  one  mark 
in  gold,  by  the  name  <^  qaeen-gold,  sr  aurvm  regina.  {f)  Bnt  no  snr^  payMent 
is  dne  for  any  aids  or  subsidies  granted  to  the  king  in  parUament  or  oonvoca- 
tion  ;  DOT  for  fines  imposed  by  oovrts  tm  oSbnders,  against  their  will ;  n<»>  for 
voluntary  presents  to  tne  king,  without  any  consideration  moving  from  him  to 
the  subject;  nor  for  any  sale  or  contiaot  whereby  the  present  revenOes  or  posses- 
noos  of  the  crown  are  graoted  awa^  or  diminished,  (m) 

The  original  revenue  of  onr  ancient  qoeens,  before  and  soon  after  the  cow- 
quest,  seems  to  have  consisted  in  certain  reservations  or  rents  out  of  the  demesnti 
umda  of  the  orown,  which  were  expresaly  appropriated  to  her  majesty,  distinct 
from  the  king.    It  is  &equent^  in  domesday  bocjc,  after  specifying  the  rent 

{e\  Said.  Jim.  ^vL  1.  U.  Itia  laMuoa  meant;  kie.  olMt.  U  whara  JHIntowlth,  wUb  ta  BarRtired,  law 
sf  [he  >.eifiliin9.8nuMdkp>tanEtoentk««l«.  (4)  Ood.  B,  IS,  M  I<)  S^.  lit.  hou.  I.  fl.  T. 

ifi  nwilt.  i^tt    Qa.  UM.  in.  If)  Co.  UH.  Itt.  Ik)  nnek.  L.  IW.  tti  FT.l.t,  tl. 

ti)  Prrn.  .^iir.  nv.  S.  IDllRsp.  fl.    i  InM.  SU.  (M)  lUd.    Pi7n.  Sl    Madoi,  HIh  Snh.  HI: 

_  <1)  [Lord  Littleton  mUsn  at  aome  Un^  into  tMB  mbjeot  of  fiues  to  tbe  king  aa  ona  et>a- 
mderftble  wniroe  of  the  rojol  reTenue  in  the  earlj  periods  of  out  Anglu-Korniaii  hietoij,  and 
citeR  tntat  ItaAnx  a  rut  nnmber  of  ijutanoee,  some  Indeed  hidioroa^  but  ^  Maud^oiU  and 
tjnmmioal,  in  which  fines  were  paid.    Heoij  Q,  boi^  2.] 
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due  to  the  crown,  to  add  likewise  the  quantity  of  ^Id  or  other  renden  reeerred 
to  the  queen,  (m)  These  were  frequently  appropriated  to  partioulw  poipoBes ; 
to  buy  wool  for  her  majesty's  use,  (o)  to  purchase  oil  for  her  lamps,  (p)  or  to  fiir- 


r  *'iZl  1  ^'"S^^  robe,  in  the  fifth  year  of  Henr^  II,  *Btood  the  city  of  IJondon  in 
>-  -I  upwards  of  foarsoor?  pounds,  (r)  A  practice  somewhat  similar  to  that 
of  the  eastern  countriea,  where  whole  cities  and  proTinces  were  specifically 
assiened  to  pnrchaae  particular  parts  of  the  queen  s  apparel  (a)  And,  for  a 
further  addition  to  her  income,  this  duty  of  qneen-cold  is  supposed  to  have 
been  ori^nally  granted ;  those  matters  of  grace  and  iaTour,  out  of  which  it 
arose,  bemg  frequently  obtained  from  the  crown  by  the  powerful  intercession  of 
the  queen.  There  are  traces  of  its  payment,  though  obscure  ones,  in  the  book  of 
domesday,  and  in  the  great  pipe-roll  of  Henry  the  First  (i)  In  the  reign  oi 
Henry  the  Second  the  manner  of  collecting  it  appears  to  have  been  well  under- 
stood, and  forms  a  distinct  head  in  the  ancient  dialogue  of  the  exchequer,  (u) 
written  in  the  time  of  that  prince,  and  usually  attributed  to  Gerrase  of  Tilbury, 
From  that  tiroe  downwards  it  was  regularly  claimed  and  enjoyed  by  alltiie  queen 
consorts  of  England  till  the  death  of  Henry  Till ;  though,  after  the  accession 
of  the  Tudor  &inily,  the  collecting  of  it  seems  to  have  oeen  much  neglected; 
and  there  being  no  queen  consort  afterwards  till  the  accession  of  James  I,  a 
period  of  near  sizty  years,  its  very  nature  and  quantity  became  then  a  matter  of 
doubt;  and,  being  referred  by  the  king  to  the  chief  justices  and  chief  baron,  their 
re[H)rt  of  it  was  so  Tery  unfaTorable,  (v)  that  his  consort  Queen  Anne  (though  she 
claimed  it)  yet  never  thought  proper  to  exact  it  In  1635, 11  Car.  I,  a  time 
fertile  of  expedients  for  raising  money  upon  dormant  precedents  in  our  old 
records  (of  which  ship-money  was  a  &tal  instance,)  the  king,  at  the  petition  of 
his  qneen,  Henrietta  Maria,  issued  out  his  writ  (w)  for  levying  it ;  out  aftei^ 
wards  purchased  it  of  his  consort  at  the  price  of  ten  thousand  pounds;  finding 
it,  perhaps,  too  trifling  and  troublesome  to  levy.  And  when  atterwards,  at  tiie 
r  •822 1  restoratiou,  by  'the  abolition  of  the  military  tenures,  and  the  fines  that 
'^  J  were  consequent  upon  them,  the  little  that  legally  remained  of  this 
levenne  was  reduced  to  almost  nothing  at  all,  in  vain  did  Ur.  Prynne,  by  a 
treatise  which  does  honour  to  his  abilities  as  a  painful  and  judicious  antiquary, 
endeavour  to  excite  Queen  Catharine  to  revive  tnis  antiquated  claim. 

Another  ancient  perquisite  belonging  to  the  queen  consort,  mentioned  bv  all 
our  old  writers,  (a;)  and,  therefore  only,  worthy  notice,  is  this :  that,  on  the  taking 
of  a  whale  on  tiie  coast,  which  is  a  royal  fish,  it  shall  be  divided  between  the  king 
and  queen;  the  head  only  bdng  the  king's  property,  and  the  tail  of  it  the 
qaeeirs.  "  De  stwrgoine  obtervetur,  qwod  rex  iUum  haoebit  integrum :  de  balena 
vtro  av^oit,  si  rex  Aaieai  caput,  ei  regina  cmtdam."  The  reason  of  this  whim- 
aicaJ  mvision,  assigned  by  our  ancient  records,  (y)  was,  to  fbmisb  the  queen's 
wardrobe  with  whalebone.  (2) 

But  &rther,  though  the  qneen  is  in  all  respects  a  subject,  yet,  in  point  of  the 
security  of  her  life  and  person,  she  iiput  on  the  same  footing  with  the  king.  It 
is  equally  treason  (by  the  statute  25  £dw.  Ill,)  to  compass  or  imagine  the  death 

fnj  Btd^fardietn  Montr.    Latmxredd.  pcrnwirumxaeUHb.ic.iadopiaTtgttiaUvelai 
tain.    AiZAM,  4e.,  eontuttud.  1U  pmyottWu  imnwrH  iiemlmti  domtna  lUafT^tM)  ttt  ■»■»-.  ji  ■» 
xvUioraM  dnur.  uloHlfajaliiiCa  Anfew.    Prjn.  Append.  toAur,  Rif,  1,  S. 

(V)  Catua  eoadniHiiKN  fanon  rtgina.    DnmeeVI.  OM. 

(pj  CMtM  iMudoK.    Pmatmodlamaad.T^ina.    (Mu.nt.fff.timp.  Hem.II.IUdJ 

(qj  fiaacomtt  Btrteteirt.  xrl  t.pro eapa  rtafma.    (Hag.  rot. pip.  in— »  Ami.  U,  Md.)    CMtc 
«>?nbIiMr«)  twfu  zx  :    (Mam.  m.  1  An.  11.    Hailox.  W*t  Kich.  41B.; 

(r)  Pro  rota  ad  dDM  npfno,  ««nMr  »>  I.  M  ■<  *  NH  d.    (MOg.  nrf.  S  Ben.U,  Md.Va  ) 

(I)  BtdtrtiOHmtlaHiorot  Ttoa  Ptntamm  ac  Smnrum    tmrOut  tMtaUt  atlritutn.  ktv  modo  i  > 
to  nwUtH  ndtmlaihtmprattat.  lure  «■  BBOmm.  »fe  In  crlnw,  <fe.    fCte.tn  VerTtm.ia.».e^.a.) 

(t)  Sot  Uaioyi,DUBiBtat.EBitti>lar.H.    frjn.  Aur.  Rtf. Lpatni.  b.    <u)  Ub.XcX. 

fvj  Mr.  Prrnng,  wJ(h  lome  apMQ&nnce  of  ratson,  InalaiuitM  lliM  Ihelr  rcManslie*  wen  vmj 
(dur.  Am.  lit.  J 

CvJ  IS  Bym.  nvd.  Til.  C.' BncloD,  1.  S,  0.  S.    BritMo,  a  17.    FKL  1. 1,  c.  «  at  W. 

fw)  Pryn.  dut.  me.  w. 

la  1b  more  wMauloal  tluui  Ois  diviaiou,  fbr  tlie  irtukleboue  Um  cmtlMlj  In  the 
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of  oar  lady  the  king's  companion,  sa  of  the  king  himself ;  and  to  violate,  ox 
deflle  the  <jueen  consort,  umonnts  to  the  same  high  crime ;  as  well  in  the  per- 
son committing  the  &c^  ae  in  the  queen  hereel^  if  consenting.  A  law  of  Henry 
the  Eighth  (z)  made  it  treason  also  for  any  woman,  who  was  not  a  virgin,  to 
manr  the  lung  without  informing  him  thereof:  hut  this  law  was  soon  aftei 
repeued,  (3)  it  trespuseing  too  sb^ngly  as  well  on  natural  justice  as  female 
modesty.    If,  however,  the  queen  be  accused  of  any  species  of  treason,  she  shall, 

i whether  consort  or  dowairer)  be  tried  by  the  peers  of  porliaioent,  as  Queea  Ann 
toleyn  was  in  S8  Hen.  Vfil. 
The  husband  of  a  queen  regnant,  as  Prince  Oeoi^  of  Denmark  was  to  Queen 
Anne,  is  her  subject:  and  may  be  guilty  of  high  treason  against  her:  bnt^  in 
the  instance  of  conjugal  infidelity,  he  is  not  subjected  to  the  same  penal 
•restrictions,  for  which  the  reason  seems  to  be  that,  if  a  queen  consort  r  ^goo  i 
is  nn&ithful  to  the  royal  bed,  this  may  debase  or  bastardize  the  heirs  to  '-  ' 
the  crown ;  but  no  such  duiger  can  be  consequent  on  the  infidelity  of  tJie  hoa- 
band  to  a  qneeu  regnant 

A  queen  dowager  le  the  widow  of  the  king,  and,  as  suoh,  enjoys  most  of  the 
privileges  belonging  to  her  as  queen  consort.  But  it  is  not  high  treason  to  con- 
spire her  death,  or  to  violato  ner  chastity,  for  the  same  reason  as  was  before 
alleged,  because  the  succession  to  the  crown  is  not  thereby  endangered.  Yet 
still,  jm)  dignitate  regali,  no  man  can  marry  a  queeo  dowager  without  ^>ecial 
licence  &om  the  king,  on  pain  of  forfeiting  his  lands  and  goods.  This,  Sir  Ed- 
ward Coke  (aj  tolls  us,  was  enacted  in  parliament  in  6  Sen.  VI,  though  the 
statute  be  not  in  print  But  she,  though  an  alien  bom,  shall  still  be  entitled  to 
dower  after  the  king's  demise,  which  no  other  alien  is.  (b)  A  queen  dowager, 
when  married  a^in  to  a  subject,  dotli  not  lose  her  regal  dignity,  as  peeresses 
dowi^er  do  their  peerags  when  they  nLarry  commoners.  For  Catherine,  queen 
dowager  of  Henry  V,  though  she  married  a  private  gentlemui,  Owen  ap  Mere- 
dith ap  Theodore,  commonly  called  Owen  Tudor,  yet,  by  the  name  of  Catherine, 
queen  of  England,  maintained  an  action  a^nst  the  bishop  of  Carlisle. J[ 4)  And 
BO,  the  queen  dowager  of  Savarre,  marrying  with  Edmond  earl  of  Laiicaster, 
brother  to  King  Edward  the  First,  maintamed  an  action  of  dower  (after  the 
death  of  her  second  husband)  by  the  name  of  aueen  of  Navarre,  (c) 

The  prince  of  Wales,  or  heir-apparent  to  tlie  crown,  and  also  his  royal  con- 
sort, ana  the  princess  royal,  or  eldest  danghtor  of  the  king,  are  likewise  peculiarly 
regarded  by  the  laws.  For,  by  statute  25  Edw.  lU,  to  compass  or  coospire  the 
death  of  the  former,  or  to  violate  the  chastity  of  either  of  the  latter,  are  as  much 
high  treason  as  to  conspire  the  death  of  the  king,  or  violate  the  chastity  of  the 
queen.  And  this  upon  the  same  reason  as  was  before  given :  because  the  prince 
of  Wales  is  next  in  succession  to  the  crown,  and  to  violate  hie  wife  might  taint 
the  blood  royal  with  bastardy:  and  the  eldest  daughter  of  the  king  is  ^so  alone 
inheritable  to  the  'crown,  on  bilnre  of  issne  male,  and  therefore  more  r*024i 
respected  by  the  laws  than  any  of  her  younser  sisters,  insomuch  that   ^  ^ 

upon  this,  united  with  other  (feudal)  pnucipTes,  while  our  military  tenures  were 
in  force,  the  king  might  levy  an  aid  for  marrving  his  eldest  dauriiter,  and  her 
gnly.     The  heir-apparent  to  the  crown  is  usually  made  prince  of  Wales,  (5)  and 

M  StM.  n  Hen.  vni,  c  SL     (a)IlDM.ieL    S«a  KDefs  Plxi.  Piri.  871.    (ft)  Co.  LItt  31.  b.     «)  t  Inst.  GO. 

(3)  [This  was  a  daose  in  Uifl  act,  wliioh  aOaiuted  Onean  CMhatiiM  Howard,  and  her  Koam- 
pUcM,  for  hei  incon^enca ;  but  it  was  not  repealed  tiU  tlie  1  5dw.  TI,  o.  lit,  wbiob.  abrogated 

.11 . ^  loeated  ainoe  the  memor^tle  statate  in  the  25  Bdw.  HL] 

.. ! "ion  is  not  raally  illoWrated  by  Uie  ease  __  . 

eareftillf  oonoealed,  and  not  diiooverad  till  after  her  bnrial,  ^-hen 
as  she  left  fom  children.     It  is  neodlesa  to  leuif  nd 


her  maniaxe  with  Tndor  was  oarenillf  oonoeal 

it  pn>dnc«d  great  pabUo  excitement  and  nproar, 
ttie  raider  tiutt  Tudor  proved  tie  ancoBtor  of  a ; 


(4)  [The  fcveiFoiiig  proposition  ia  not  leall j  illiutrated  by  Oie  case  of  Catheiine,  inasmuch  as 
'- —i -wiUi  Tndor  was  eareftillf  oonoealed,  r-^  — '  " ■*  ""  -ii— >.— v — i-i  _v._ 

inhho  fiicitemant and nnroar.  assl 

„ djnafltj  of  British  sovereigns.] 

(5)  [This  creation  W  not  been  confined  to  the  heir- apparent,  for  both  Qoeen  Mai^  and 
Qneen  Eliiabcth  were  created  by  their  father,  Heniy  Till,  princesses  of  W^ales,  each  of  them 
at  the  time  (Uie  latter  after  the  illegitiniation  of  ICary]  being  heir  presoinptive  Ui  the  crown.  4 
Home,  113. 

Edward  II  waa  the  first  prince  of  Wales.    When  hie  fhther  had  mbdued  the  tdngdom  of 
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ewl  ot  Chtat»T,  hj  spi^di  ertatioh,  and  invflstitiire :  bat,  being  iha  l^iofi^B  eldest 
80%  he  is  by  ialKritanoe  daks  of  Contwi^,  without  ftny  nev  crefttion.  ^) 

Tlw  rttst  of  the  rojal  &11UI7  tati,^  he  Considered  in  two  diffeient  l%h^  accord* 
ing  to  the  didforent  eeneea  in  whieh  the  tena  roi/al  family  is  used.  The  lai^v 
seosa  laekdee  all  thorn  who  are  by  aay  posfiibility  inheritable  to  the  crown. 
•Suoh,  befor*  the  revols4aon«  were  «11  the  tfeaoendtuita  of  William  the  Conqneror, 
wba  had  hnmehed  into  x&  atnamii)^  extent*  bv  inttrnnatriages  with  the  andent 
Diobililrr.  Since  the  rarotution  and  act  of  settlement,  it  means  the  pFoteetant 
issue  of  the  I^inceaa  Sophia ;  now  oomparatively  few  in  ndmber,  bat  which,  in  pro- 
cess of  timey  Biay  poBsifely  be  as  largely  aiAised.  The  more  confined  sense  inctadea 
only  those,  who  ave  witbiv  soertdia  degree  of  propinquity  to  the  reigning  prince, 
and  to  whnnitllleirfDn^  the  law  imys  an  eKtraordinafy  F^ard  and  reelect;  hat, 
after  that  degree  ia  pwt,  th^  fallisto  the  rank  of  ormnary  subjects^  fmd  n«  sel- 
dom considaBdaBy  fivfihsr,  joAota  ealkid  to  the  8neee8«<»i  npim  failure  of  the 
Heaser  fines.  For,  tboHgfa  cotlaten^  otmSKt^inity  k  re^farded  indeflnitdy,  witti 
respect  to  inheritance  or  succession,  yet  it  is  and  can  only  be  ns^arded  within 
Hamo  eertnn  Mia^  in  any  ether  respect,  by  til?  uatBTvi  constitutMHi'  <rf  things 
and  the  Aietatse  of  poaitiie  bv.  {e) 

The  yoai^r  soim  and  danshtm  of  the  kin;,  *nd  othw  bnnohefi  of  tbe 
royal  feudif,  irtio  ue  not  m  ibe  innaediate  tine  of  Bsooession,  were  therefore 
lime  brtbcV  regarded  by  the  ntcien^  law,  Uibb  to  give  &ent,  to  a  oeitaia  degtea, 
precadetuK*  befoM  ali  peiac  md  paUia  offittort^  as  wdl  eecledaatioril  a»  tempml- 
r  *235  T  '^**  ^  ^'^  ^?  ^'^  Bt^«te  31  Hen.  VIII,  0. 10,  *wbioh  enaeb  that  no 
'-  -■  penoo^  eMept  the  kiQg'»  lAilirea,  shall  praniiae  to  sit  or  have  ^aee  at 
the  side  of  the  eloth  of  eatate  in  the  partiamant  cbambctr ;  and  tbst  oerlain  great 
ofihjOTB  thMeki  united,  shall  kave  preoedenee  ^tore  aiX  dnke^  except  onlv  sviA 
«9  ^lall  ha¥)pen  to  be  the  king'a  sob,  hretiier,  Unole,  na^iew,  (which  Sir  l!dwai<d 
Coke  (/)  esphiiiu  ta  si^ity  gmndsoa  or  nspra),  or  brotbar'B  or  sister'a  sofi. 
Therefore,  stfter  these  dq^reea  ate  past^  peera  or  others  of  the  Mood  royal  are 
entitled  to  no  ptace  or  pveetdencb  except  what  belongs  to  tfaem  by  their  personal 
itmk  or  dignity  •.  whioh  made  SirSdwaro  Walk«r  complain,  {g)  diai  hv  the  hasty 
CMatkm  of  Pnnce  Bvpeit  to  be  d«ke  of  C!amberlan^  and  of  the  earl  of  Le&ox 
to  be  dnke  of  that:  name,  prerious  to  1^  creation  of  King  Charles'  second  son, 
Jamesf  to  be  dnke  of  Yon,  it  might  happen  that  l^ieir  grandsons  would  have 
pTMedence  at  the  grandsons  of  the  dnke  &t  York. 

Indeed  ander  rae  description  of  the  iQUg's  c/Uldrgn  his  grandnons  ai4  held  to 
be  mclnd^  witboat  barmg  i^eourae  to  Sit  Edward  Coke's  interpretation  of 
mp/Mtc  ;  and  thevefoM  when  his  late  m^sCy  King  a«(^e  II  erested  his  grand- 
son Sdward,  the  second  son  of  Frederick,  prince  of  Walea^  deceased,  d&e  of 
York,  and  refeired  it  to  tiie  honse  of  lords  to  settle  his  place  and  precedenoe, 

(dtSBep.l.    Selct.  TU.ofI{aD.t,G. 


Tftlw,  he  promiMd  tlie  peuple  of  Uiot  oonntrf,  npon  condition  of  theirrabmlsdoii,  la  givelheffi  a 
prince  wlio  bad  been  bom  amon^  tbetn,  and  who  oonld  speak  no  other  lannutM. 

Upon  UloIt  act^nleeceura  Tith  tluH  deceitfilit  Offer,  he  isatdamA  th«  pHDci|airt7  of  Wales  «poti 


_i8  aeooud  son,  Edward,  thon  an  bfant.  Edward,  bj  the  death  of  big  eldest  brother,  Alfonso, 
became  heir  to  the  crown,  and  &01U  fbat  fitne,  tbj£  bonur  has  been'  appropiiaCed  aa\y  to  (he  eldest 
3UD.1  or  etde^  daughters  of  the  kings  of  Bngland.    2  Hume,  313.1 

fS)  [The  king's  oldest  llTinjr  «on  «"'  '  *^ '  '  *  ' 

dnkodoni:  of  Cornwall,  anA  reWir  ~  " 
dcke  to  the  crown,  the  duc^  7 
there  be  no  eldest  eon  and  hei^u 

tiTE  in  no  case  being  antitled  to  a .  , , 

bo  shortly  stated :  unl^I  a  priUee  be  boni,  Uie  ktngis  soEied;    mit  wKoD  bora,  t^OriBOebi 

veised  in  fae  of  Hie  posaomloits';  and,  except  n  to  prMentatlons  to  b«neScea,  Mwee  Mnenity 
made  by  the  king  are  voidable  by  mire  faetat,  saed  M  Out  ineitanoa  at  Ae  ptteoa.    8m  Oom.  Dig. 


Df  the  kings  of  Bngland.    2  Hume,  313.1 

llrin;  «oa  nVd  h«tt  apparent  takes,  nader  tbe  gnmt  ttm.  II  B,  HI,  the 

A  reWiD»it  daring  flie  uu,  hla  ihtber's  life:  m  the  Moenian  of  boA 

hy  TeatR-  in  tbe  kiBg>  eWest  ma  HviBg,  mA  beir-wwaNnt.    Bat,  if 

lei^apparent,  tbe  dnkedom  remabu  wiOi  (hokiBg,  flie Idr-peMimp- 

d  to  the  dukedom.    See  I  Tea.  3M ;  OoffiB's  Bar.  148.    Tin  mle  m^ 

„rineBbeb(ini,  theMngisBtJiBd;  but  wlleo  bora,  tlisr^-'"  "■ 

veised  in  fae  of  Hie  poRaomloits';   and,  except  n  to  presentations  to  beneSces,  li 

made  by  the  king  are  voidable  by  (Of rii/tT«f«r,  saedMOMineitanoattfAeprtMe.    „. 

tic  K07,  0«o.  V.  Id.  380,381;   Ca.  Oh.  21S.     Bat.  aa  to  What  lease*  or  gMMB  made  by  tlie  kiBf( 
flball  be  good,  see  staL  ^  Eten.  IT,  e.  10.    If  tbe  eldest  aon  die,  atS  leave  a  Km,  mob  aon  ^roaU 
not  take ;  bnt  the  dQcbr  reverts  to  tbe  orown.    Aad  there  is  no  minoiitf  witii     '     '"    ~~  ~ 
poBsesiisiiB  of  ■  d^e  of  GorDWaO. 
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they  certified  (A)  that  he  ought  to  hare  place  next  to  the  late  duke  of  Gnmber- 
land,  the  then  king's  voungest  son ;  ana  that  he  might  have  a  seat  on  the  left 
hand  of  the  cloth  of  estate.  But  Then,  on  the  acceseion  of  bis  present 
n^jestj,  those  royal  personages  ceased  to  take  place  as  the  children,  and  ranked 
only  as  the  broifufr  and  ancle,  of  the  king ;  they  also  left  their  seats  on  the  side 
of  the  cloth  of  esiat*  ;  so  that  when  Uie  duke  of  Gloucester,  his  majesty's 
second  brother,  took  hia  seat  in  the  house  of  peers,  {i)  he  was  placed  on  tlie 
upper  end  of  the  earl's  bench  (on  which  the  dokcs  usually  eit)  next  to  his 
royal  highness  the  duke  of  York.  And  in  1718,  upon  a  question  referred  to  all 
the  judges  bv  King  George  I,  it  was  resolved,  by  the  opinion  of  ten  against  the 
other  two,  that  the  education  and  care  of  all  the  king's  grandchildren  vhile 
minors  did  belong  of  right  to  his  majesty,  ae  king  of  this  realm,  even  during 
their  father's  life,  (k)  But  they  all  agreed,  that  tke  care  and  approbation  of 
their  marriages,  when  grown  up,  belonged  to  the  king  their  grandfather.  (7) 
And  the  ju^;eB  have  more  recently  concurred  in  opinion,  (l)  that  this  care  and 
approbation  extend  also  to  the  jiresumptive  heir  of  the  crown  ;  though  to  what 
other  branches  of  the  royal  family  the  same  did  extend,  they  did  not  find  pre- 
cisely determined.  The  most  frequent  instances  of  the  crown's  interposition 
go  no  ^farther  than  nephews  and  nieces ;  (m)  but  examples  are  not  r  mob  i 
wanting  of  it«  reaching  to  more  distant  collaterals,  (n)  And  the  stat-  ^  ^ 
nte  6  Hen.  VI,  before  mentioned,  which  prohibit^  the  marriage  of  a  queen 
dowager  without  the  consent  of  the  king,  assigns  this  reason  for  it :  (8) 
"  because  the  disparagement  of  the  queen  shall  give  greater  comfort  and  example 
to  other  ladies  of  estate,  who  are  of  the  blood-royal,  more  lightly  to  diapan^ 
themselvea"  (o)  Therefore  by  the  statute  38  Hen.  VIII,  c.  18,  (repealed,  among 
other  statutes  of  treaaons,  by  1  Edw.  VI,  c.  12,)  it  was  made  niga  treason,  for 
any  man  to  contract  marriage  with  the  king's  children,  or  reputed  children,  hia 
sisters  or  aunts  ex  parte  paierna,  or  the  children  of  his  brethren  or  sisters; 
being  exactly  the  same  degrees  to  which  precedence  is  allowed  by  the  statute  31 
Hen.  VIII,  before  mentioned.  And  now,  by  statute  13  Geo.  Ill,  c.  11,  no 
descendant  of  the  body  of  King  George  II,  (other  than  the  issue  of  princesses 
married  into  foreign  fiimiliea)  is  capable  of  contracting  matrimony,  without  the 
previous  consent  of  the  king  signified  under  the  great  seal ;  and  any  marriage 
contracted  without  such  consent  is  void.  Provided,  that  such  of  the  said 
descendants  as  are  above  the  age  of  twenty-five  may,  after  a  twelvemonth's 
notice  given  to  the  king's  privy  council,  contract  and  solemnize  marriage  with- 
out the  consent  of  the  crown ;  unless  both  houses  of  parliament  shall,  before 
the  expiration  of  the  said  vear,  expressly  declare  their  disapprobation  of  such 
intended  marrif^e.  And  all  persons  solemnizing,  assisting,  or  being  present  at, 
any  snob  prohibited  marriage,  shall  incur  the  penalties  of  the  statute  of 
prmmunire."  (9)  • 

(«  Lordi'  JoDTD.  U  Apr.  17*0.  (A  Lorda'  Joom.  10  Jui.  ITBS. 

It)  roitSM.  Al.  Wl-m.  in  Wds-  Jonrn.  18  I^.  1771. 

(«)  See  ibeslifaa  the  in«i«rn-j.  olteri  In  rorleBcne  Al&nd)  br  bnlkert  anil  iMen  i  nader  Uns  Edward  m, 
i  ftnn.  W,  «0«.  ill,  aw.  608.  B13. 5W.  Wa— mwlw  tlenry  V.  S  Brni.  710.  711.  Til— under  EdmnTlT.  11  Bnn. 
OH^,  ew,  801— under  Henrr  via.    U  Rfm.  3U,  tS— nnrter^nrd  VT.    7St.Tr.)^S.    For  n^itoM  and 


, .jn.OGl    undsrlldirard  1.    SBjm. 480— nnderBdwardin.    a  Rym, Ml— nndor 

BlobinllL    7  Rrm.  Wl-nnder  Blotuud  UL    ISBym-lSl,  W-^indflr  Honrr  VIIl.    ISBym.ae.  ^. 

(■ITograatirfiawtniiderEdTmdll.  B  ^m.  Bit.  «1.  Ta;ln(  oiwltuf  un>lei  Erlirsrd  11.  D  Hyrn.  177. 
T»  komS  and  OirdaiuiiHf  under  Edward  tlL  fi  Bjoi.  TV— nniler  Rlcbard  11.  7  itjTn.32S— tinder  Hanrr 
Tl.  10  ^ni.  an— ander  HenrVvH.  13  Brm.  nt-oixler  qnean  EUiabeth.  Camd,  Ann.  A.  D.  IM3.  To 
^irtkeoMMixaiiecBwtTj'va.    lS^n.Sll.    Tolb*  KMa^rsynilngenerali  audorBichord  n.   7  R;in. 

(7>  Aftillreport  of  theuganMnteof  Uke  jndgefl  ma;  be  seen  in  State  Triola,  vol.  xi.S96. 

<8)  [The  oooaaioii  of  tbia  statute  waa  tae  manias  of  Catharine,  niothor  to  Hentj  TI,  with 
Owen  IttAoijtt  nnvate  gantlemaji.    See  p.  SS3.1 

(9)  In  1793  tee  Duke  of  Soasei  was  manied  while  in  Rome  to  the  Lady  Angosta  Uiutot, 
without  the  consent  of  Qie  oiowu ;  and  on  Me  retam  to  England  oau«ed  the  moniaiiB  to  be 
celebrated  anew.  Some  question  waa  made  whether  Oib  marriue  act  oonld  have  ativ  force 
beyond  the  Britiah  dominionB,  and  the  king  diieoted  a  Boit  for  t£e  nullity  of  the  mamage  bo 
be  institated.  This  was  done  aoooidnigly,  and  tbe  oonit  of  amhsH  deolai»d  the  marriage 
abaolntely  noli  and  void.     Heseltine  v.  laAj  UuCTBy,  S  Add.  400.    Tbie,  however,  did  not  put 

Vol.  I.— 19  145 
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OHAPTEE  V. 

OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

Thb  third  poiot  of  view,  in  which  we  are  to  consider  the  l^ingi  ie  with  regard 
to  his  councilB.  For,  in  oiiier  to  assist  him  in  the  discharge  of  hia  duties,  the 
mainteoanco  of  his  dignity,  and  the  exertion  of  his  prerogatire,  the  law  hath 
assigned  him  a  diTeretty  of  councils  to  advise  with. 

1.  The  first  of  these  is  the  high  court  of  parliament,  whereof  we  have  already 
treated  at  large. 

S.  Secondly,  the  peers  of  the  realm  are  by  their  birth  hereditary  connsellora 
of  the  crown,  and  may  be  called  together  by  the  king  to  impart  their  adyice  in 
all  matters  of  importance  to  the  realm,  either  in  time  of  parliament,  or,  which 
hath  been  their  principal  nse,  when  there  is  no  parliament  in  being,  (a)  Ac- 
cordingly Bracton,  (b)  speaking  of  the  nobility  of  his  time,  says  they  might 
probably  be  called  "  consuhs,  a  consulendo ;  regis  enim  tales  sin  asuodant  ad 
consultndum."  And  in  our  law  books  (c)  it  is  laid  down  that  peers  are  cregt«d 
for  two  reasons :  1,  ad  conaulendum  ;  2,  ad  defendendum  regem :  on  which  account 
the  law  gives  them  certain  great  and  hign  privileges ;  such  as  fl'eedom  from 
arreeta,  &&,  even  when  no  parliament  is  sitting ;  because  it  intends,  that  they 
are  always  assisting  the  king  with  their  counsel  for  the  commonwealth,  or  keeping 
the  realm  in  safety  by  their  prowess  and  valour, 

r  *328 1  'Instances  of  conventions  of  the  peers,  to  advise  the  king,  have  been 
L  J   in  former  times  very  frequent,  though  now  fallen  into  disuse  by  reason 

of  the  more  regular  meetings  of  parliament  Sir  Edward  Coke  (d)  gives  ng  an 
extract  of  a  record,  5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  value  of  each  was  agreed  to 
be  settled  by  advice  of  parliament,  (if  any  should  be  called  before  the  feast  of 
Saint  Lucia),  or  otherwise  by  advice  of  the  grand  council  of  peers,  which  the 
king  promisee  to  assemble  before  the  said  fesfit,  in  case  no  parliament  shall  be 
called.  Many  other  instances  of  this  kind  of  meeting  are  to  oe  found  under  our 
ancient  kings ;  though  the  formal  method  of  convoking  them  had  been  so  long 
left  off,  that  when  King  Charles  I,  in  1640,  issued  out  writs  under  the  great  eeal 
to  call  a  great  council  of  all  the  peers  of  England  to  meet  and  attend  his  majesty 
at  York,  previous  to  the  meeting  of  the  long  parliament,  the  aarl  of  Clarendon  {«) 
mentions  it  as  a  new  invention,  not  before  heard  of;  that  is,  as  he  expl^ns 
himself,  so  old  that  it  had  not  been  practiced  in  some  hundreds  of  years.  But, 
though  there  had  not  bo  long  before  been  an  instance,  nor  has  there  been  any 
since,  of  assembling  them  in  so  solemn  a  manner,  y^  in  cases  of  emergency  our 
princes  have  at  several  times  thought  proper  to  call  for  and  consult  as  many  of 

la)  Co.  Utt  no.  (»)  I..  1,  0.  8.  (e)  T  B«p.  Sf,  S  B«p.  tt,  U  B«p.  SS.  (d)  1  nut  110. 


would  unquestioLably  have  been  sood  bat^  the  prohibibon  of  the  royal  maniaKe  Eict.  The 
jndgeB  were  ncammoaslj-  of  opliuoD  that  the  prabibltion  wag  perMOial,  and  followed  the 
members  of  the  rojal  fomUv  wherevet  they  might  vo;  and  the  hooae  of  lords  oonoamng  in 
this  opinion,  it  waa  decided  that  Sir  Anguatoa  hai  not  made  out  hie  okum.  11  CL  aud 
Pin.  8S. 

A  later  Htatnte  than  the  one  referred  to  In  the  text,  3  and  4  'Vio.  o.  53,  t  *,  fortuds  a  mai- 
liage  b;  iJie  kinff  or  queen  when  under  a  regenoy,  aud  bef<»«  aniving  at  the  age  of  ei^laen 
years,  irithoat  ^a  consent  in  writing  of  the  regent  and  the  tvo  houses  of  paniament ;  and 
makee  eveiy  enoh  marriage  without  the  reqoijrad  consent  vtud,  and  the  persona  oonccmed 
therein  gnilty  of  Iiigh  beason, 
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the  Dobility  ae  could  easily  be  got  together;  as  waa  paitionlarly  the  case  irith 
King  James  the  Second,  after  the  landing  of  the  pnnce  of  Orange,  and  with 
the  prince  of  Oranee  himeelf,  before  he  called  that  conTention  parliament, 
vhicn  afterwards  called  him  to  the  throne. 

BeBidea  this  general  meeting,  it  is  OBnallj  looked  upon  to  be  the  right  of  each 
particular  peer  of  the  realm  to  demand  an  aadience  of  the  king,  and  to  lay 
before  him,  with  decency  and  reapect,  such  matters  as  he  shall  indge  of  import- 
ance to  the  public  weal.  And  therefore,  in  the  reign  of  Edwara  II,  it  was 
made  an  article  of  impeachment  in  parliament  against  *the  two  Hugh  r  ^gog  1 
Spencers,  &ther  and  eon,  for  which  they  were  bimished  the  kingdom,   I-  ^ 

"  that  they  by  their  evil  covin  would  not  suffer  the  great  men  of  the  realm  the 
king's  good  counsellors,  to  speak  with  the  king,  or  to  come  near  him,  but  only 
in  £e  presence  and  heulug  of  the  said  Hugh  the  father  and  Hugh  the  eon,  or 
one  of^  them,  and  at  their  will,  and  according    to  such    things   ae  pleased 

3.  A  third  council  belonging  to  the  king  are,  according  to  Sir  Edward  Coke, 
( ^ )  his  judges  of  the  courts  of  law,  for  law  matters.  And  this  appears  frequently 
in  our  etatutes,  particularly  14  Edw.  Ill,  c  6,  and  in  other  books  of  law.  So 
that  when  the  king's  council  is  mentoned  generally,  it  iqust  be  defined,  particu- 
larized, and  underatood,  secundum  mbjeciam  maieriam;  and,  if  the  subject  be 
of  a  legal  nature,  then  by  the  king's  council  is  understood  his  council  for  mat- 
ters of  mw,  namely  his  judges.  Therefore  when  by  stat.  16  Bic.  II,  c  5,  it  was 
made  a  high  offence  to  import  into  this  kingdom  any  papal  bulls,  or  other  pro- 
cesses from  Rome ;  and  it  was  enacted,  that  the  offenders  should  be  attached  bv 
their  bodies,  and  brought  before  the  king  and  hie  couneil  to  answer  for  sucli 
offence ;  here,  by  the  expression  of  the  king's  council  were  understood  the  king's 
judges  of  hia  courts  of  justice,  the  subject  matter  being  legal ;  this  being  ^e 
general  way  of  interpreting  the  word  council  (A)  (1) 

4  But  tAe  principal  council  belonging  to  the  king  is  bis  privy  council,  which 
is  generally  called,  dj  way  of  eminence,  the  council.  And  this,  according  to 
Sir  Edward  Gokc^s  deacription  of  it,  (t^  is  a  noble,  honourable,  and  reverend 
assembly,  of  the  king  and  such  as  he  wills  to  be  of  his  privy  council,  in  the 
king's  courii  or  palace.  The  king's  will  is  the  sole  constituent  of  a  privy  conn- 
cellor ;  and  this  also  regulates  their  nnmber,  which  of  ancient  time  was  twelve 
or  thereabouts.  Afterwards  it  increased  to  so  lai^  a  number,  that  it  was  found 
inconvenient  for  secrecj]  and  dispatch ;  and  'therefore  King  Charles  the  r  ^qag  -\ 
Second  in  1679  liiqited  it  to  thirty;  whereoffifteenweretobethe  prinoi-   *■  J 

pal  officers  of  state,  and  those  to  be  counaellora,  virtute  officii  ;  and  the  other  fifteen 
were  Gompoaed  of  ten  lords  and  five  commoners  of  the  king's  choosing,  (k)  But 
since  that  time  the  number  has  been  much  augmented,  and  now  continues  in- 
definite. (3)    At  the  same  time,  also,  the  ancient  office  of  lord  president  of  the 

l/)lIiut.U.         tflinutllO.         (Jt)  I  Inat  in.       (1)  1  iDst.  OS.       (»  Tsmple's  Hem.  Pmrt.  1 

(1)  Mr.  JOKtioe  Oolendee  doabta  this  inteipretHtion,  and  Is  inolined  to  the  opinion  that  Uie 
taunuul  referred  to  is  that  oat  of  which  rabeeqaentlf  grew  the  ooarta  of  choiioeiy  and  etar 
ohomber.    And  see  HBlIam,  Ooiwt.  Hiat.  o.  1. 


(S)  In  modem  ntage  the  fbtloviiiR  offioeiB  of  state  hare  seats  in  the  Qaeen's  chief  ooonoil  c 
"  OabineV  ae  It  Is  nenally  called :  l^e  firet  lord  of  the  treaanrv,  the  chanoellor  of  the  exobeqaei, 
tiie  five  ^ndpal  BeoiBtaries  of  State,  the  first  lord  of  the  Admiral^,  and  the  ItaA  Uf h  Cnan- 


mHot.  Bnt  it  n  alio  oTutomaij  to  inclaila  among  the  number  the  lord  Freaidetit  of  the  Cotmail, 
and  the  lord  Filvy  Seal.  Several  other  mimsteriu  fiinctionane»  QsaoUf  have  seats  in  the  cabinet ; 
Be?er  less  than  t£iee  and  raielv  bo  man;  as  aeven  or  eight,  in  addition  to  those  above  mention- 
ed. Tlie  selection  is  made  eitner  trota  amun^t  gaoh  or  the  principal  officare  of  state  aai  heada 
of  departments  having  aeate  in  parliament,  whose  rank,  talenta,  political  repotaUon  and  weight 
wonld  be  likely  to  render  Oteia  the  most  naefnl  anxiliariea,  or  fiiini  those  whose  services  to  their 
poitv  while  in  oppodtioD  mav  have  given  them  the  atrongeet  claims  totbis  distinotion.  Todd. 
Fail  Gov.  ToL  %  p.  153. 

Pencam  may  be  called  to  the  "  cabinet,"  however,  without  being  incombents  of  anj  office,  as 
"WH  tlie  case  of  tlie  earl  of  Carlisle  in  the  mbuBtrj  of  Earl  C^y.    411  the  members  are  nof 
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council  was  revived  in  the  person  of  Anthony,  earl  of  Shaftsbnry ;  an  officer 
thiit  by  the  statute  of  31  Hen.  VIII,  c  10,  has  precedence  itest  after  the  lord 
chancellor  and  lord  treasurer. 

Privy  counsellors  are  made  by  the  kin^s  nomination,  without  either  patent 
or  grant;  and,  on  taking  the  necessarr  oaths,  they  become  immediately  privy 
counsellors  during  the  life  of  the  king  that  chooses  them,  but  subject  to  removal 
at  his  discretion. 

As  to  the  quaiifkationa  of  members  to  sitat  this  board:  any  natural  born  sub- 
ject of  England  is  capable  of  being  a  member  of  the  privy  council,  taking  the 
proper  oaths  for  aecnrity  of  the  government,  and  the  test  for  security  of  the 
church.  (3)  But,  in  order  to  prevent  any  persona  under  foreign  attachments 
&om  insinuating  themselves  into  this  important  trust,  as  happened  in  the  reign 
of  King  Williun  in  mtmy  instances,  it  is  enacted  by  the  act  of  settlement,  \l) 
that  no  peraon  born  out  of  the  dominions  of  the  crown  of  England,  nnlesa  bom 
of  English  parents,  even  though  naturalized  by  parliament,  shall  be  capable  of 


being  of  the  privy  council. 

The  duty  of  a  privy  con 
consists  of  seven  articles :  1.  To  advise  the  king  according  to  the  best  of  his 


The  duty  of  a  privy  counsellor  appears  from  the  oath  of  office,  («i)  which 


conning  and  discretion.  3.  To  advise  for  the  king's  honour  and  good  of  the 
public,  without  partiality  through  affection,  love,  meed,  doubt,  or  dread. 
3.  To  keep  the  king's  conncil  secret  4.  To  avoid  corruption.  6.  To  help  and 
f-  Mo^  1  strengthen  the  execution  of  what  'shall  be  there  resolved.  6.  To  with- 
*■  -I   stand  all  pei^ons  who  would  attempt  the  contrary.    And  lastly,  in 

general,  7.  To  obaerve,  keep,  and  do,  all  that  a  good  and  true  counsellor  ought 
10  do  to  his  sovereign  lord. 

The^wKwr  of  the  privy  council  is  to  inquire  into  all  offences  against  the  gov- 
ernment^ and  to  commit  the  offenders  to  safe  custody,  in  order  to  take  tneir 
trial  in  some  of  Wie  courte  of  law.  But  their  jurisdiction  herein  is  only  to 
inquire,  and  not  to  punish ;  and  the  persons  committed  by  them  are  entitled 
to  their  habeas  corpun  by  statute  16  Oar.  1,  c.  10,  as  much  as  if  committed  by  an 
ordinaiT  justice  of  the  peace.  And  by  the  same  statute,  the  court  of  star  cham- 
ber, and.  the  court  of  requests,  both  of  which  consisted  of  privy  connaellore, 
were  dissolved ;  audit  was  declared  illegal  for  them  to  take  cognizance  of  any 
matter  of  property  belonging  to  the  subjects  of  this  kingdom.  But  in  planta- 
tion or  admiralty  causes,  which  arise  out  of  the  jurisdiddon  of  this  kingdom ; 
Mid  in  matters  of  lunacy  or  idiocy,  (»)  being  a  special  flower  of  the  prerogative ; 
with  regard  to  these,  although  they  may  eventually  involve  questions  of  exten- 
sive property,  the  privy  council  continues  to  have  cognizance,  being  the  court 
of  appeal  in  such  cases,  or  rather  the  appeal  lies  to  the  king's  majesty  himself  ' 
in  council.  (4)  Wheneveralso  aqueetdon  arises  between  two  provincesin  America 

If)  8t«t  u  «b4  11 WUL  m,  0. 1.         m  1  Idbl  m.  i«)  b  p.  Vb*.  us. 


neoesrarily  eailtA  to  eveiy  meeting,  bat  only  thoae  are  nunmoned  whose  adviM  sad  ladgtanoe 
are  required  on  Qie  particular  occasion. 

In  practioe  an  administratian  ia  formed  bj  some  one  wlooted  by  the  qaeen  for  the  pnipcwe, 
who  la  called  the  prime  minister  or  premier,  and  who  will  fill  Uie  impoitaiit  offices  of  a^te  witli 
those  who  are  Mendlj  to  bia  pohcf .  Toe  pramier  himself  UBnalij  beoomes  finrt,  loid  of  the 
tieaanij,  bat  sometimeB  eelecte  some  other  potnlioiL  The  cabinet  maet  oontain  members  of  botb 
hansee  of  parliament  Sometimes  a  Jndve  dbb  been  called  to  a  aeat  in  the  cabinet,  as  in  the 
oaeea  of  liorA  Mansfield  and  Iiord  EUenboroafh ;  bnt  this  was  always  oonudered  objeotknalile 
on  oonstitation^  groouda ;  tbe  thaor;  of  the  constitution  being  that  tba  Judge  dioula  be  inde- 
pendent of  the  crown,  „_„ 

(3)  The  oath  now  preMiibad  is  tha  very  simple  ftsm  given  In  the  Promusoiy  Oaths  sot  1868, 
31  and  33  Tic.  c.  72. 

(4)  This  JndioiRl  tribcmal  was  anttralv  reorganimd  under  stat.  3  and  3  Will.  IT,  c  9! ;  3  and  4 
TfiU.  IV,  c.  41 ;  and  6  and  7  Tic.  o.  38,  It  oonsiBtfl  now  rf  the  presidBnt  of  the  comioil,  the 
lord  chancellor,  the  tndibiibapa  fit  Caaimbiof  and  T<h^  ti>e  lords  Jtutteea  <:^  the  oonit  of 
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or  elaewhere,  as  concerning  the  extent  of  their  charters  and  the  like,  the  kin? 
ia  his  council  exercises  original  jnrisdiction  therein,  upon  the  principles  of 
feudal  fiovereignty.  And  so  likewise  when  any  person  claims  an  island  or  a 
province,  in  the  aatnre  of  a  fendal  principality,  by  grant  from  the  king  or  his 
uiceetors,  the  determination  of  that  right  belongs  to  his  majesty  in  council :  as 
was  the  case  of  the  earl  of  Derby  vith  regard  u>  the  Isle  of  Man  in  the  reign 
of  Queen  Elizabeth ;  and  the  earl  of  Cardigan  and  othere,  ae  representatives  of 
the  duke  of  Montage,  vith  relation  to  the  island  of  St.  Vincent  in  1764.  But 
from  all  the  dominions  of  the  crown,  excepting  Great  Britain  and  Ireland,  on 
appellate  jurisdiction  *(in  the  last  reaort)  is  vested  in  the  same  tribunal ;  y  ^non  -■ 
which  usually  exercises  its  judicial  authority  in  a  committee  of  the   *-  ^ 

whole  privy  council,  who  hear  the  allegations  and  proofs,  and  make  their  report 
to  his  majeaty  in  council,  by  whom  the  judgment  is  finally  given. 

The  privileges  of  privy  counsellors,  as  such,  (abstracted  from  their  honorary 
precedence,)  (o)  consist  principally  in  the  securi^  which  the  law  has  given  them 
against  attempts  and  conspiracies  to  destroy  their  lives.  For,  by  statute  3  Hen. 
VII,  c  14,  if  any  of  the  king's  servants  of  ois  household  conspire  or  imagine  to 
take  away  the  life  of  a  privy  counsellor,  it  ia  felony,  though  nothing  be  done 
upon  it.  The  reason  of  making  this  statute,  Sir  Edward  Coke  {p)  tells  us,  was 
because  such  a  conspiracy  waa,  just  before  this  parliament^  made  by  some  of 
King  HeniT  the  Seventh  s  hoasehold  servants,  and  great  mischief  was  like  to 
have  ensued  thereupon.  This  extends  only  to  the  king's  menial  servants.  But 
the  statute  9  Ann.  c  16,  goes  farther  and  enacts  that  any  ^^son  that  shall  unlaw- 
fuUy  attempt  to  kill,  or  shall  unlawfully  assault,  and  strike,  or  wonnd,  any  privv 
counsellor  m  the  execution  of  his  office,  shall  be  a  felon  without  benefit  of 
clergy.  This  statute  was  made  upon  the  daring  attempt  of  the  Sieur  Guiacard, 
who  stabbed  Mr.  Harley,  afterwards  earl  of  Oxford,  with  a  penknife,  when  under 
examination  for  high  crimes  in  a  committee  of  the  privy  council.  (5) 

The  dissolution  of  the  privy  council  depends  upon  the  king's  pleasure;  and 
he  may,  whenever  be  thinks  proper,  discharge  any  particular  member,  or  tiie 
whole  of  it,  and  appoint  auotner.  By  the  common  law,  also,  it  was  dissolTcd 
ipso  facto  by  the  king's  demise,  as  deriving  all  its  authority  from  him.  But  now, 
to  prevent  the  inconveniences  of  having  no  council  in  being  at  the  accession  of 
a  new  prince,  it  is  enacted  by  statute  6  Ann.  c.  7,  that  the  privy  council  shall 
continue  for  six  months  after  the  demise  of  the  crown,  unless  sooner  determined 
hj  the  successor.  (6) 

roj  See  pas* MB.  rpjSbM-n. 

I^wola  In  obmenrj,  the  muter  of  Oie  rollB,  tlie  vice  ohanoelloni,  Uie  oUef  JnatloM  of  the 
qneen's  bench  and  onminon  pletw,  nud  chief  Won  of  the  exoheqaer,  the  jadgeB  of  the  cmirts 
of  prob»te  and  admiraltj,  two  memhare  who  have  bean  Jndgea  in  India  or  tile  oolonios,  all  privy 
cotmdlloTB  who  have  held  any  of  the  other  offloes  above  mentioned,  and  two  penions  appointed 
noder  saga  mannal.  It  is  called  the  jndicial  committee  of  the  privy  oonncil.  and  it  heara  appeals 
from  the  colonial  courts  and  India,  and  also  in  eooledasticBl  owes.  By  stat.  6  and  7  Tic.  c.  38, 
appeals  and  other  matters  may  be  heard  before  three  memben.  This  tribnnal  also  bears  appli- 
oationti  for  the  extennon  of  letters  patent,  or  other  matton  misting  thereto,  and  for  Ucensea  to 
republish  books  aff«r  Che  death  of  their  anthors. 

(5)  Both  these  statutes  are  repealed.     8eo  9  Oao.  IT,  o.  31. 

(6)  Under  the  government  of  the  United  States  the  heads  of  the  departments  oonsiet  of  the 
■ecretaries  of  state,  of  the  treasury,  of  war,  of  the  navv,  of  the  interior,  the  attorney-general 
and  the  postmaslBr-general.  The  ooostitution,  art.  S,  }  3,  empoweis  the  president  to  require 
the  opinion  in  writing,  of  the  principal  offloer  in  each  of  the  executive  departments,  npon  any 
snt^eot  relating  to  the  duties  of  their  respeetive  offices.  Washington  originated  the  practice 
of  consulting  all  the  heads  of  departments  on  important  measures,  and  by  later  preddenta 
they  have  generally  been  convened  for  joint  consmiaaon.  until  "  oabinet  meetings,"  to  deter- 
mina  the  oourse  of  the  administration  on  aU  questions  of  importonoe  are  expected  as  a  matter 
of  coniBe,  The  cabinet,  however,  as  a  body  of  conncHlors,  baa  no  necessary  place  in  oitr  con- 
stitutional system,  and  each  president  will  accord  to  it  such  weight  and  influence  in  his 
■dmlDistratinn  as  he  shall  see  fit.  The  president — not  the  cabinet — ia  responsible  for  all  Qie 
s  of  the  administration,  and  whatsver  la  done  by  one  of  the  heads  of  departmen"  '" 
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CHAPTEB  VT. 
OF  THE  KING'S  DUTIES. 

I  PBOCBKD  next  to  the  duties,  iDCnmbent  on  the  kin^  by  out  constitntioii ;  in 
consideration  of  which  duties  hia  dimity  and  prerogative  are  established  bv  the 
lawB  of  the  land:  (1)  it  being  a  maxim  in  the  law,  that  protection  and  snojec- 
tion  are  reciprocal,  {a)  And  these  reciprocal  duties  are  what,  I  apprehend,  were 
meant  by  the  convention  in  1688,  when  they  declared  that  King  James  had 
broken  the  original  contract  between  king  and  people.  But,  however,  as  the 
terms  of  that  ori^nal  contract  were  in  some  measure  dispnted,  being  alleged  to 
exist  prjnciptdly  in  theory,  and  to  be  only  dedncible  by  reason  and  the  nflee  of 
natural  law ;  in  which  deduction  different  nnderstandinge  might  very  consider- 
ably differ:  it  was,  after  the  revolution,  judged  proper  to  declare  these  duties 
expressly,  and  to  i-educe  that  contract  to  a  plain  certainty.  So  that,  whatever 
doubts  might  be  formerly  raised  by  weak  and  scrupnlous  minds  about  the  exist- 
ence of  such  an  original  contract,  they  must  now  entirely  cease ;  especially  with 
resard  to  every  prince  who  hath  reigned  since  the  year  1688. 

The  princi^  duty  of  the  king  is,  to  govern  his  people  according  to  law. 
yec  regibus  tnfinita  aut  libera  potestas,  was  the  constitntion  of  our  German 
ancestorB  on  the  continent,  (b)    And  this  ie  not  only  conaonajit  to  the  princi- 


ble  therefor,  while  the  acts  of  the  adviMie  of  Uie  American  execnUve  kk  considered  bb  directed 
nnd  ooDtrolled  by  him.  Another  Important  difibrenoe  in  the  oahinetB  is,  that  in  the  United 
Btotes  there  is  no  "  premier ; "  no  leodW  membei  of  the  administration  who  eeleots  Ihe  othen ; 
and  though  the  podtion  of  secretaiy  of  Btate  ia  generallj  ooneidered  the  leadinf  one,  yet  thin 
is  not  alwavB  true  in  iaot,  and  the  incumbent  has  not,  in  the  cabinet,  a  reoornfied  superioii^ 
over  the  otiere.  A  third  difference  is,  that  the  members  of  tbe  American  cabinet  cannot  have 
Beats  in  the  legislature.  Const  of  U.  S.  art  1,  t  6'  A  foorth  md  more  important  differenoe  is, 
that  there  is  no  constjtndanal  principle  In  the  American  system  which  leqoires  the  cabinet  to 
be  in  accord  with  Uie  cungresa  or  with  dther  house  thereof.  The  president  selects  for  heads 
of  the  departments  persons  who  conoor  in  his  own  views,  and  he  ie  not  expected  to  change  his 
advisers  beoause  the  opposition  is  is  tbe  ascendanoy  in  congress.  It  has  neqaentlf  happened 
In  onr  history  that  the  preddeut's  ftlends,  fn  one  OT  both  houHet  of  ooogreas,  have  been  in  a 
mlnoiily  for  a  considerable  praiod. 

(1)  Borne  of  the  oonstitutional  provifdons  respecting  tiie  president  of  the  United  States  have 
been  referred  to  in  preceding  notes,  but  it  may  not  be  imimportant  to  give  a  summary  of  them 
boie. 

He  is  to  hold  his  office  for  foirr  yeais,  and  at  stated  times  reodve  for  his  serrioes  a  compensa- 
Uou,  which  shall  neither  be  iuoreued  nor  diminished  during  the  period  for  which  he  shall  have 
been  elected,  and  he  shall  not  reodve  daring  that  period  any  other  emolument  ttom  the  United 
States  or  any  of  them.    Art  3,  $  1- 

He  is  to  be  coirmiBnder-in  chief  of  the  Himyand  navy,  and  of  the  militia  of  the  serenl 
states  when  called  int^i  the  actual  servioe  of  the  United  States :  he  may  require  the  opinion  In 
writing  of  the  prindjpal  officer  in  each  of  the  exeontiTe  departmente  npon  any  subject  relat- 
ing to  the  dnbes  or  their  respective  offices,  and  he  diall  have  power  to  grant  reprieves 
and  pardoTu  for  offences  against  the  United  States,  except  in  cases  of  impeachment    Art 

He  has  power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make  treaties,  and  he 
qipoints,  with  the  like  advice  and  eonsrat,  the  prindpal  JadiciaJ  and  other  officers.  Be  fills 
vacancies  dnring  the  recess  of  the  senate  by  oommissions  which  expire  at  the  end  of  their  next 
aesdon.    lb. 

He  is  from  time  to  time  to  give  congress  information  of  the  state  of  tha  Union,  and  recom- 
mend to  their  consideration  such  meBSQres  as  be  shall  jnd^  neoessair  and  expedient  He 
m^  on  extraordinary  occasions  convene  the  two  honses  or  either  of  them,  and  in  case  of  dla- 
Bgreement  between  them  in  reject  to  the  lime  of  adjonmment,  be  may  adjonm  them  to  snoh 
^e  as  he  shall  think  proper.  He  is  to  receive  ambassadors  and  other  public  ministers ;  to  take 
care  that  the  laws  be  taithfliUy  eiecnted,  and  to  commiBdon  all  the  officers  of  the  United 
Slates.  Art  3,  t  3. 
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pies  of  natnre,  of  •liberty,  of  reason,  and  of  society,  but  has  always  been  r  ^ggj  -i 
esteemed  an  express  part  of  the  common  law  of  England,  even  when   '-  ^ 

OTerogative  was  at  the  highest,  "  The  king,"  saith  Bracton,  (c)  who  wrote  under 
Henry  III,  "  ought  not  to  be  subject  to  man,  but  to  God,  and  to  the  law ;  for  the 
law  maketh  the  king.  Let  the  king  therefore  render  to  the  law,  what  the  law 
has  invested  in  him  with  regard  to  othere;  dominion  and  power  for  he  iB  not 
truly  king,  where  will  and  pleasure  rules,  and  not  the  law."  And  again,  {d)  the 
fcin^  also  hath  a  superior,  namely  God,  and  also  the  law,  by  which  he  was  made 
a  king."  Thus  Bracton :  and  Fortescue  also,  (e)  having  first  well  distinguished 
between  a  monarchy  absolutely  and  despotically  regal,  which  is  introduced  by 
oonqnest  and  violence,  and  a  political  or  civu  monarchy  which  arises  from- 
mntnal  consent,  {of  which  last  species  he  asserts  the  government  of  England 
to  be;)  immediately  lays  it  down  as  a  principle,  that  "the  king  of  England 
must  rule  his  people  according  to  the  decrees  of  the  laws  thereof:  insomuch 
that  he  ia  bound  by  an  oath  at  his  coronation  to  the  observance  and  keeping  of 
hia  own  laws."  But,  to  obviate  all  doubts  and  difficulties  concerning  this  mat- 
ter, it  is  expressly  declared  by  statute  12  and  13  W.  Ill,  c.  2,  "that  the  laws  of 
England  are  the  birthright  of  the  people  thereof;  and  all  the  kings  and  queens 
who  shall  ascend  the  throne  of  this  realm  ought  to  administer  the  government 
of  the  same  according  to  the  said  laws ;  and  all  their  officers  and  ministers 
ought  to  serve  them  respectively  according  to  the  same :  and  therefore  all  the 
laws  and  statutes  of  this  realm,  for  securing  the  established  religion,  and  the 
rights  and  liberties  of  the  people  thereof,  and  all  other  laws  and  statutes  of  the 
same  now  in  force,  are  ratified  and  confirmed  accordingly." 

And,  as  to  the  terms  of  the  original  contract  between  ^in^  and  people,  these 
I  apprehend  to  be  now  couched  in  the  *coronation  oath,  which  by  the  p  *2S&  1 
statute  1  W.  and  M.  st.  1,  c.  6,  is  to  be  administered  to  every  king  and   l-  ^ 

queen,  who  shall  succeed  to  the  imperial  crown  of  these  realms,  by  one  of  the 
archbishops  or  bishops  of  the  realm,  in  the  presence  of  all  the  people;  who  on 
their  parts  do  reciprocally  take  the  oath  of  allegiance  to  the  crown.  This  coro- 
nation oath  is  conceived  m  the  following  terms : 

The  archbishop  or  bishop  shaU  say, — "  Will  you  solemnly  promise  and  swear 
to  gorem  the  people  of  tnis  kingdom  of  England,  and  the  dominions  thereto 
belonging,  according  to  the  statutes  in  pai'liament  agreed  on,  and  the  laws  and 
customs  of  the  same  ?"  —  The  king  or  queen  shall  say,  "  I  solemnly  promise  so 
to  do," — Archbishop  or  bishop,  "  WhI  you  to  your  power  cause  law  and  justice,  in 
mercy,  to  be  executed  in  all  your  judgments  ?"  —  King  or  queen,  "  I  wilL" — 
Arcfunshop  or  bishop,  "  Will  you  to  flie  utmost  of  your  power  maintain  the 
laws  of  God,  the  true  profession  of  the  ^spel,  and  the  protestant  reformed 
religion  established  by  the  law  ?  (2)  And  will  you  preserve  nnto  the  bishops  and 
clergy  of  this  realm,  and  to  the  churches  committed  to  their  charge,  all  such 
rights  and  privileges  as  by  law  do  or  shall  appertain  unto  them  or  any  of 
them?"  —  King  or  51/een,  " All  this  I  promise  to  do." — After  this  the  leinpor 
queen,  laying  his  or  her  hand  upon  the  holy  gospels,  shaU  say,  "  The  things 
which  I  nave  herebefore  promised  I  will  perform  and  keep :  so  help  me  God :" 
and  then  shall  kiss  the  book.  (3) 

(c)  L.l,e.  S.  (dj  L.%,d.l9,iS.  (t)  C.»,f3k 

(2)  DorinK  tlie  reigns  of  Gieo.  in,  and  Qeo.  IT,  oppooeuta  of  ootholki  emancipation  made 
nM  of  tide  eianae  of  t:he  ooronation  oatli  bh  a  reason  for  r^eoliiig  tbal  meaenie,  wbJoli  the; 
declared  to  be  violatlre  of  the  spirit  of  tlie  oUh  •,  and  thin  was  a  view  which  both  these 
monarchs  were  inclined  to  take.    Bee  Ho/a  Conat  Hiat  c,  1. 

The  oath  of  offloe  of  the  president  of  the  Umt«d  States  ia,  "  I  do  soiemnl}'  awear  (or 
aOnn)  that  I  will  foithiUlj  eieout«  the  office  of  prendent  uf  the  Umted  States,  and  wiU  to 
the  beat  of  my  ability  prenerve,  prol«ot  and  defend  the  oonatitiitioQ  of  the  United  .States." 
Const  art.  S,  4  1- 

(3)  [Aaditisreq 

1st  and  13  W.  ITI,  o.  «,  ui»l  uvorj'   kui|(  iuiu  i{uwu  vi  uiD  ttuo  ui  bwuive  yours,   mujcr  bl   buou- 

coronation,  or  on  the  fintdaj' of  thefiiatpartiainentaponlhsthrone  inthehonae  of  peem  (which 
shall  first  happen),  stiall  repeat  and  anbaorlbe  the  dedantion  against  popery  aooording  tu  the  30 
Cm.  II,  St.  3,  e.  1.] 
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This  is  the  form  of  the  coronation  oath,  &8  is  now  prescribed  by  onr  laws ; 
the  principal  articles  of  which  appear  to  be  at,  least  aa  ancient  ae  the  mirror  of 
jmticee,  (/)  and  even  as  the  time  of  Bracton:  (g)  but  the  wording  of  it  was 
changed  at  the  revolution,  because  (as  the  stetnte  alleges)  the  oath  itself 
r  *23(!  1  *^^  been  framed  in  doubtful  words  and  expressions,  with  relation  to 
1-  -I   ancient  laws  and  conetitntions  at  this  time  unknown.  (A)    However, 

in  what  form  soever  it  be  conceived,  thia  is  most  undisputably  a  fundamental 
and  original  express  contract,  though  doTtbtlesB  the  duty  of  prot£ction  is 
impliedly  as  much  incambent  on  the  sovereign  before  coronation  as  after :  in 
the  same  manner  ae  allegiance  to  the  king  becomes  the  duty  of  the  snbject 
immediately  on  the  descent  of  the  crown,  before  he  has  taken  the  oath  of 
allegiance,  or  whether  he  ever  takes  it  at  all.  This  reciprocal  dnij  of  the  sub- 
ject will  be  considered  in  its  proper  place.  At  present  we  are  only  to  observe, 
that  in  the  king's  part  of  this  onginal  contract  are  expressed  all  the  duties  that 
a  monarch  can  owe  to  bis  people,  viz :  to  govern  according  to  law ;  to  execute 
judgment  in  mercy;  and  to  maintun  the  established  religion.  4Jid,  with 
respect  to  the  latt«r  of  these  three  branches,  we  may  further  remark,  that  by  the 
act  of  union,  5  Ann.  c  8,  two  preceding  statutes  are  recited  and  confirmed ;  lie 
one  of  the  parliament  of  Scotland,  the  other  of  the  parliament  of  England : 
which  enact:  -the  former,  that  every  king  at  his  accession  shall  take  ai^  sub- 
scribe an  oath,  to  preserve  the  protestant  religion  and  presbyterian  chnrch  gov- 
ernment in  Scotland ;  the  latt«r,  that  at  bis  coronation  he  shall  take  and  sub- 
scribe a  similar  oath  to  preserve  the  settlement  of  the  church  of  England  within 
England,  Ireland,  Wales  and  Berwick,  and  the  territories  tiierennto  belonging. 


OHAPTEE  Vn. 

OF  THE  KING'S  PRESOGATIVE. 

It  was  observed  in  a  former  chapter,  (a)  that  one  of  the  principal  bulwarks  of 
tnvil  liberty,  or,  in  other  words,  of  the  British  constitution,  was  the  limitation 
of  the  king's  prerogative  by  bounds  so  certain  and  notorious,  that  it  is  impossi- 
ble he  should  ever  exceed  them,  without  the  consent  of  the  people,  on  the 
one  hand ;  or  without,  on  the  other,  a  violation  of  that  original  contract,  yrhich 
in  all  states  impliedly,  and  in  ours  most  expressly,  subsiste  between  the  prince 
and  the  subject.  It  will  now  be  our  business  to  consider  this  prerogative 
minutely ;  to  demonstrate  its  necessity  in  general ;  and  to  mark  out  in  the  most 
important  instances  its  partionlar  extent  and  restrictions:  &om  which  con- 
siderations this  conclusion  will  evidently  follow,  that  the  powers  which  are 
vested  in  the  crown  by  the  laws  of  England  are  necesaary  for  the  support  of 
society ;  and  do  not  intrench  any  farther  on  our  natural  liberties,  than  is  expe- 
dient for'the  maintenance  of  our  civil.{l) 

if)  C/v-  1,(3.  (a)  L.  i  (r.  1,  e.  >. 

(fc)  la  tha  old  ftMc  riaidgniant of  ttw  iMtntea  prtnled  by  IWob  tod  MwHIIbIb  In  the  nlga  oTBdnrtlV, 
Ipmt  me, )  then  lapreaened  ■  cop;  of  the  oM  ooronatkn)  oath  i  whktb.  u  Uie  book  ia  eztremelf  «oarae,  1  will 
Sere trnnKTlba ;  CeotitlettrtmtalttKkivgJurreaiovneorinumaUi  gmttaarderailmtMaitralairoilta 
_..__  . ., —  I Ungrtttmtm  ammdmimiMda  drvUnregiCkrlrlieMtt'BMttltn.flvM  narttora 


fHnbu  de  la  amme  a  nttnpola^ 
Mtbrieordi,  tt 


tl  (tffMOiilt  de  bon  aetxnle,  tt 


dealierUiataiiuUmaMrdammiiiimeiU.HIe»dr«Ue»dleperaadavlibaimpird 

reamellertnUmiuieaalate,  a  vta  garden  tepmdt  eefnf  aeUtHaletarglt, 

mOlfticeJbirtaibMtetitJuemeataiMa  et  droit  Juetleeoue  Oltertelon  el  mitt ,_.....„ _  _ 

ieumre  let  lefm  et  Mtttimti  rfw  rateitt,  (taaomDoMr  Ittfinngardar  el  i^rmtr  jue  leiaenlexdupeopltaBiHit 
tl  eiuet,  el  U*  wuiBeft  lift  el  cuitvmee  ae  lotU  mimnt,  et  farm*  teat  a  eetoNle  al  p™plt  da  Kwn 
leitcmaanleetmnlenaiompolalri  eomeDUuhifiaUe.  {TV.  taenmeHmmrtgit.  fot.m.  I.J)  Prynne 

.  ^ — '^--■I«__,.K ..1 ■■!»  of  BIchmd  II,    (SigiiiULoyiUt/,  il.iii5;)Ed»riirfVI,  |fMd. 

(a)  Clup.  1,  pMn  Iti. 
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There  caimot  be  a  Btronger  proof  of  tiiat  genuine  freedom,  wlucb  is  the  boaet 
of  thifl  age  and  coontry,  than  the  power  of  discossing  and  exatnining,  with 
decency  and  respect,  the  limits  of  the  king's  prerogative.  A  topic,  that  in  some 
former  ages  was  thought  too  delicate  and  sacred  to  be  profaned  by  the  pen  of  a 
anbjecL  It  ww  raufcad  among  the  arcana  imperii :  and,  like  the  mysteries  of 
the  bona  dea,  was  *not  suffered  to  be  pried  into  by  any  but  such  as  were  rvooai 
initiated  in  its  service:  because  perhaps  the  exertion  of  the  one,  lilce  the  ■■  ■' 

solemnities  of  the  other,  would  not  bear  the  inspection  of  a  rational  and  sober 
iaqniry.  The  glorious  Queen  Elizabeth  herself  mode  no  scruple  to  direct  her 
parliameute  to  abstain  from  discoursing  of  matters  of  state ;  ( o )  and  it  was  the 
constant  language  of  this  &vounte  princess  and  her  ministers,  that  even  that 
angnat  asaembly  "  ought  not  to  deal,  to  judge,  or  to  meddle  with  her  m^esty's 
prerogative  royaL"  (c)  And  her  successor.  King  James  the  Firsl^  who  bad 
imbibed  high  notions  of  the  divinity  of  regal  sway,  more  than  once  laad  it  down 
in  his  speeches,  that,  "  as  it  is  atheism  and  blasphemy  in  a  creature  to  dispute 
what  the  Deity  may  do,  so  it  is  presumption  and  sedition  in  a  subject  to  dispute 
what  a  king  may  do  in  the  height  of  his  power ;  good  Christians,"  he  adds,  "  will 
be  content  with  God's  will  revealed  in  his  word ;  and  good  subjects  will  rest  in 
the  king's  will,  revealed  in  hi»  law."  (d) 

But,  whatever  might  be  the  sentiments  of  some  of  our  princes,  this  was  never 
the  language  of  our  aocient  constitution  and  laws.  The  limitation  of  the  regal 
anthority  was  a  first  and  essential  principle  in  all  the  Gothic  systems  of  govern- 
ment es^blished  in  Europe ;  though  gradually  driven  out  and  overborne,  by 
violence  and  chicane,  in  most  of  the  kingdoms  on  the  continent  We  have 
seen,  in  the  preceding  chapter,  the  sentiments  of  Bracton  and  Fortescue,  at  the 
distance  of  two  centuries  mtm  each  other.  And  Sir  Henry  Finch,  under  Charles 
the  First,  after  the  lapse  of  two  centuries  more,  though  he  lays  down  the  law  of 
prerogative  in  very  etrong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
restriction,  in  regard  to  the  liberties  of  the  people.  "  The  king  hath  a  preroga- 
tive in  all  things,  that  are  not  injurious  to  the  subject;  for  in  them  all  it  must 
be  remembered,  that  the  king's  prerogative  stretcheth  not  to  the  doing  of  any 
wrong."  (e)  Nihil  enim  dliudpotest  rea,  ni»i  id  solum  quod  *de  jure  potest,  r  ,ggg  ■■ 
(/)  And  here  it  may  be  some  satisfaction  to  remark,  how  widely  the  civil    ^  * 

law  differs  from  our  own,  with  regard  to  the  auttority  of  the  laws  over  the  prince,  or, 
as  a  civilian  would  rather  have  expressed  it,  the  authority  of  the  prince  over  the  laws. 
It  is  a  maxim  of  the  English  law,  as  we  have  seen  from  Brackin,  that "  rex  debet 
esse  sub  lege,  quia  lexfacit  regetn  ;"  the  imperial  law  will  tell  us,  that,  "  in  omni- 
but,  imperatoris  excipitur  fortuna ;  eui  ipgas  leges  Deus  subjedt."  {g)  We  shall 
not  long  hesitate  to  which  of  them  to  give  the  preference,  as  most  conducive  to 
those  ends  for  which  societies  were  framed,  and  are  kept  together ;  especially  as 
the  Boman  lawyers  themselves  seem  to  be  sensible  of  the  unreasoBableneas  of 
their  own  constitution.  "  Decel  taiaen  principem"  says  Paulus, "  servare  leges,  qui- 
bus  ipse  solutus  est."  (A)  This  is  at  once  laying  down  the  principle  of  despotic 
power,  and  at  the  same  time  acknowledging  its  absurdity. 

By  the  word  prerogative  we  usually  understand  that  special  pre-eminence, 
which  the  king  hath  over  and  above  all  other  persons,  and  out  of  the  ordinary 
course  of  the  common  law,  in  right  of  his  regal  dignity.  It  signifies,  in  its  ety- 
mology [from  priB  and  rogo^  something  that  is  required  or  demanded  before,  or 
in  preference  to,  all  others.  And  hence  it  follows,  that  it  must  be  in  its  nature' 
singular  and  eccentrical ;  that  it  can  only  be  applied  to  those  rights  and  capaci- 
ties which  the  king  enjoys  alone,  in  contradistmction  to  others,  and  not  to  uiose 
which  he  enjoys  in  common  with  any  of  his  subjects :  for  if  once  any  one  prerog- 

W  Dewm,  4T>.  fO  BM.  SU.  (•<)  King  Jamu'  Wotks.  HT,  Ul.  \t\  rinch,  L.  S(L  SS. 

(/)BnHlMl.l.t,  It.  1,  e.B.  (9)  Not.  103.  t  S.'  (k|  Jy.  81, 1,». 

goRrded  OD  aocoont  of  the  pnbDc ;  th«v  are  uot  to  be  eiteoded  lUrther  Uiui  tlte  Uwg  and  oou' 
Htitation  of  the  oonntty  have  allowed  thsm;  but  within  these  bonoda  tbey  vee  entilJed  to  evei7 
uruteotion.  Lord  Seuvou,  4  T.  R.  410:  and  see  also  Lotd  Hvdwioie'e  observationg  in  3 
Atk.  171.] 
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atire  of  the  orown  conld  be  held  in  oommoB  with  tiie  subject,  it  woald  cease  to 
be  prerogative  taij  longer.  And  therefore  Finch  (i)  lays  it  down  as  a  maxim, 
that  the  prerogative  is  that  law  in  case  of  the  king,  which  is  law  in  no  case  of 
the  subject. 

Prerogatives  are  either  dir«ct  or  incidental.  The  diroct  are  Bach  podtive 
r  *240 1  Bnbstantial  parts  of  the  royal  character  and  ^authority,  as  are  rooted  in 
'-  ■'   and  spring  from  the  king's  political  person,  considered  merely  by  itself 

without  reference  to  any  other  extrinsic  circumstance ;  as,  the  right  of  sending 
embassadors,  of  creating  peers,  and  of  making  war  or  peace.  But  such  prerog- 
atives as  are  incidental  r^ar  always  a  relation  to  sometfaing  eke,  distinct  from 
the  king's  person ;  and  are  indeed  only  exceptions,  in  favour  of  the  crown,  to 
those  general  rales  that  are  established  for  the  rest  of  the  community ;  snch  as, 
that  no  coste  shall  be  recovered  against  the  king ;  that  the  king  can  never  be  a 
joint  tenant;  and  that  his  debt  shall  be  preferred  before  a  debt  to  any  of  his 
subjects.  These,  and  an  infinite  number  of  other  instances,  will  bettor  be  under- 
stood, when  we  come  regularly  to  consider  the  rules  themselves,  to  which  these 
incidental  prerogativee  are  exceptions.  And  therefore  we  will  at  present  only 
dwell  npon  the  king's  substantive  or  direct  prerogatives. 

These  substantive  or  direct  prerogatives  may  a^am  be  divided  into  three  kinds : 
being  gnch  as  regard,  first,  the  king's  rayti  character ;  secondly,  his  royal 
auihoritv  ;  and,  lastly,  his  royal  income.  Tliese  are  neceesary  to  secure  rever- 
ence to  his  person,  ol>edienoe  to  his  commands,  and  an  affiueut  snpply  for  the 
ordinary  expenses  of  government ;  without  all  of  which  it  is  impossible  to  main- 
tain the  executive  power  in  due  independence  and  vigor.  Yet,  in  every  branch 
of  this  large  and  extensive  dominion,  our  free  constitution  has  interposed  snch 
reasonable  checks  and  restrictions,  as  may  curb  it  team  trampling  on  those 
liberties  which  it  was  meant  to  secure  and  establish.  The  enormons  weight  of 
prerogative,  if  left  to  itself,  (as  in  arbitrary  governments  it  is,)  spreads  havoc 
and  destruction  among  all  the  inferior  movements:  but,  when  balanced  and 
regulated  (as  with  us)  by  its  proper  counterpoise,  timely  and  judicially  applied, 
its  operations  are  then  equable  and  certain,  it  invigorates  the  whole  roacbine, 
and  enables  every  part  to  answer  the  end  of  its  construction. 

In  the  present  chapter  we  shall  only  consider  the  two  first  of  these  divisions, 
r  *%H  1  '''^''^^  relate  to  the  king's  political  character  and  authority  ;  or,  in  other 
*■  J   words,  his  dignity  and  regal  power ;  to  which  last  the  name  of  pre- 

rogative is  frequently  narrowed  and  confined.  The  other  division,  which  forme 
the  royal  revenue,  will  rec[uiro  a  distinct  examination ;  according  to  the  known 
distribution  of  feudal  wnters,  who  distinguish  the  royal  prerogatives  into  the 
majora  and  minora  regalia,  in  the  latter  of  which  classes  the  nghts  of  the  rev- 
enue are  ranked.  For  to  use  their  own  words,  "majora  regatta  imperii  pra- 
eminentiam  spectant ;  minora  vera  ab  commodum  pecuniarium  immediate  aiti- 
nent ;  et  htec  propriejiscalia  sunt,  et  ad  Jus  Jieci  pertinent."  (i) 

First,  then,  of  the  royal  dignity.  Tinder  every  monarchical  establishment,  it 
is  necessary  to  distinguish  the  prince  ft^m  his  subjects,  not  only  by  the  outward 
pomp  and  decorations  of  majerty,  but  also  by  ascribing  to  him  certain  qualities, 
as  inherent  in  hia  royal  capacity,  distinct  Erom  and  superior  to  those  of  any 
other  individual  in  the  nation,  For  though  a  philosophical  mind  will  consider 
the  royal  person  merely  as  one  man  appointed  by  mutual  consent  to  preside 
over  many  others,  and  will  pay  him  that  reverence  and  duty  which  the  princi- 
ples of  society  demand ;  yet  the  mass  of  mankind  wilt  be  apt  to  grow  insolent 
and  refractory,  if  taught  to  consider  their  prince  as  a  man  of  no  greater  perfec- 
tion than  themselves.  The  law  therefore  ascribes  to  the  king,  in  Sis  high  polit- 
ical character,  not  only  largo  powere  and  emoluments,  which  form  his  preroga- 
tive and  revenue,  but  likewise  certain  attributes  of  a  great  and  transcendent 
nature ;  by  which  the  people  are  led  to  consider  him  in  the  light  of  a  superior 
being,  and  to  pay  him  that  awful  respect,  which  may  enable  nim  with  greater 

m  Finch,  t..  St.  ftjPtngrtu,  'otiunjltc.  1. 1,  a.  1.  mm*.  9. 
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ease  to  cutt  on  the  buBmeas  of  government.  This  is  what  I  ttnderstand  by  the 
Toral  dieni^,  the  seTeral  bnuicbes  of  vhich  we  will  now  proceed  to  examine. 

L  Ana,  first,  the  Uw  Hsoribes  to  the  king  the  attribute  of  sovtreigniy,  or  pre- 
eminenca  "Bex  eat  vicariva,"  saya  Biacton,  (ij  "at  minuter  Dei  in  terra: 
omnia  guidem  rub  eo  eat,  et  ipse  *avi>  nvilo,  ntei  tantwn  aitb  Deo."  r  «qia -■ 
He  is  eud  to  hare  imperial  dignity ;  and  in  charters  before  the  con-  *-  ^ 
quest  is  f^neotly  styled  baailaus  and  impvrator,  the  titles  respectiTely 
asBomed  by  the  emperors  of  the  east  and  wesC  (m)  His  realm  is  declared  to 
be  an  empire,  and  his  crown  imperial,  by  mau;  acts  of  parliament,  particularly 
the  sUtntes  U  Hen.  VIII,  c.  13,  and  35  Hen.  VIII,  c.  28 ;  (n)  which  at  the  same 
time  declare  the  king  to  be  the  supreme  head  of  the  realm  in  matters  both 
ciril  and  eoolesia8ti(»l,  and  of  consequence  inferior  to  no  man  upou  earth, 
dependent  on  no  man,  aoconntable  to  no  man.  Formerly  there  prevailed  a 
ridicaloos  notion,  propagated  by  the  German  and  Italian  civiliana,  that  an 
emperor  could  do  many  things  which  a  king  oonld  not,  (as  the  creation  of 
notaries  and  the  like,)  and  that  all  kin^  were  in  some  degree  subordinate  and 
subject  to  the  emperor  of  Germany  or  tfome.  The  meaning,  therefore,  of  the 
l^islatnre,  when  it  uses  these  terms  of  empire  and  imperiM,  and  applies  them 
to  the  realm  and  crown  of  England,  is  only  to  assert  that  onr  king  is  equally 
Borereign  and  independent  within  these  his  dominions,  as  any  emperor  is  in  his 
empire ;  {(>)  and  owes  no  kind  of  snbjectaon  to  any  other  potentate  upon  earth. 
Hence  it  la,  that  no  suit  or  action  can  be  brought  against  the  lung  even  in  civil 
matters,  because  no  court  can  have  jurisdiction  over  him.  For  all  iurisdiction 
implies  superiority  of  power:  authority  to  try  would  be  vain  and  idle,  without 
an  authority  to  redress ;  and  the  sentence  of  a  court  would  be  contemptible, 
unless  that  court  had  power  to  command  the  execution  of  it ;  but  who,  says 
Finch,  ip )  shall  command  the  king  F  Hence  it  is  likewise,  that  by  law  thep^- 
son  of  Uie  king  is  sacred,  even  though  the  measures  pursued  in  his  reign  be  com- 
pletolj  tyrannical  and  arbitrarr :  for  no  jurisdiction  upon  earth  has  power  to  try 
him  in  a  criminal  way ;  much  less  to  condemn  him  to  punishments  If  any 
foreign  jurisdiction  had  this  power,  as  was  formerly  claimed  by  the  pope,  the 
independence  of  the  kingdom  would  be  no  more ;  and,  if  such  a  power  were 
Tested  in  any  domestic  'tribunal,  there  would  soon  be  an  end  of  the  con-  r  *a^  -i 
Btitution,  by  destroying  the  &oe  agency  of  oue  of  the  constituent  parts   ^  -* 

of  tie  sovereign  le^lative  power. 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally  destitute  of  remedy, 
in  case  the  crown  should  invade  their  rights,  eiuer  by  private  injuries,  or  pnbhc 
oppression  ?  To  this  we  may  answer,  that  the  law  has  provided  a  remedy  in  both 
cases. 

And,  first,  as  to  private  injuries :  if  any  person  has,  in  point  of  property,  a 
just  demand  upon  the  king,  be  roust  petition  him  in  his  court  of  oluuicery, 
where  his  chancellor  will  administer  right  as  a  matter  of  grace  though  not  upon 
compulsion,  {a)  (2)  And  this  is  entirely  consonant  to  what  is  laid  down  by  the 
writers  on  natural  law.    "  A  subject,"  says  Puffeudorf,  (r)  "  so  long  as  he  oon- 

fmj  Sold.  TlttrfHtm^I.  «.__ I'L^  ^  ^  *^*2l5i?:  "li  ^S^Si^  <■  W- 

. , ...J.  fpj 

(r)  L«w  ofN.  (nil  S.  b,  8,  o.  1( 

(2)  A  government  in  not  liable  to  be  med  In  Its  own  o<rart*  eioept  by  ita  own  consent  TJ.  8, 
V.  Petera,  5  Cnnoh.  139;  Osbom  v.  Bk.  of  U.  B.  9  Wha«t.  738;  9  How.  386.  Bnt  In  Um  American 
Btatw,  generally,  provision  is  made  by  Uw  for  snoh  iulte,  eioept  where  some  stMe  board  of  aadl. 
tor»  or  other  Use  tiibimal  U  oreat«rt  for  the  heMing  and  adjaatment  of  claims  againet  the  pnblio. 
And  the  federal  Kovemment  ba*  created  atrciort  nl' claims  for  the  express  purpose  of  trying  rights 
wserted  by  IndmdnaU  against  the  nation. 

An  Kent  of  the  govemmant,  known  b>  be  aoting  in  that  oapaoity,  and  not  expieady  making 
hlmMU  liable  by  parauiial  contract,  is  not  umranble  for  artioles  fUrmshed  on  bis  order,  but  the 
nller  mnst  look  to  tte  govemmont.  Macheath  v.  Haldimand,  1  T.  K.,  172 ;  Jones  v.  Le  Torabe, 
3  DaU.  384  ;  Qill  c.  Brown,  13  Johns.  385 ;  Randall  c.  Van  Techtan,  19  Johns.  Bi ;  Brown  ft. 
Anstin,  1  Haas.  006 ;  Adams  v.  Whittlesey,  3  Conn.  S6D ;  Ghent  t>.  Adams,  2  Kelly,  214 ;  Parka 
o.  Robs,  11  How.  362. 
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tinnes  a  antnect,  hatfa  no  way  to  oblige  bis  pmioe  to  give  him  hia  dne,  when  he 
refoeee  it ;  woagh  no  wise  prince  will  ever  refuse  to  stand  to  a  lawfal  contract 
And,  if  the  prinoe  ^vea  the  subject  leave  to  enter  an  action  i^nst  him,  npon 
such  contract,  in  his  own  conrte,  the  action  itself  proceeds  raider  upon  natural 
equity,  than  upon  the  municipal  laws."  For  the  end  of  encfa  action  is  not  to 
compel  the  prince  to  obserre  uie  contract,  Ymt  to  perguade  him  And,  as  to  per- 
sonal wrongs ;  it  is  well  observed  by  Mr.  Locke,  \g)  "the  harm  which  the  aover- 
eign  can  do  in  his  own  person  not  being  likely  to  happen  often,  nor  to  extend 
itself  tar;  nor  being  able  by  his  single  strength  to  subvert  the  lawe,  nor 
oppress  the  body  of  the  people,  (should  any  prince  have  bo  much  weakness  and 
ill-nature  as  to  endeavour  to  do  it) — the  inconveniena^  therefore  of  some  partic- 
ular mischiefs,  that  may  happen  sometimea,  when  a  heady  prince  oomes  to  the 
throne,  are  well  recompenaed  by  the  peace  of  the  public  and  security  of  the  ffov- 
emment,  in  the  person  of  the  cnief  magistrate,  being  thus  set  out  of  the  reach  of 
danger." 

r  •2441  *Next,  as  to  cases  of  ordinary  public  oppression,  where  the  vitals  of 
'-  -I   the  constitution  are  not  attacked,  the  law  nath  also  assigned  a  remedy. 

For  as  a  king  cannot  misuse  his  power,  without  the  advioe  of  evil  counsellors, 
and  the  assistance  of  wicked  ministers,  these  men  may  be  examined  and  pun- 
ished. The  constitution  has  therefore  provided,  by  means  of  indictments,  and 
pai'liamentary  impeachments,  that  no  man  shall  dare  to  assist  the  crown  in  con- 
tradiction to  the  laws  of  the  land.  But  it  ia  at  the  eame  time  a  maxim  in  those 
laws,  that  the  king  himself  can  do  no  wrong :  since  it  would  be  a  great  weakness 
and  absurdity  in  any  system  of  positive  law,  to  define  any  poasible  wrong,  with- 
out  any  possible  redress. 

For,  as  to  such  public  oppressions  as  tend  to  dissolve  the  constitution,  uid 
subvert  the  fundamentals  of  government,  they  are  cases,  which  the  law  will 
not,  out  of  decency,  suppose :  being  incapable  of  distrusting  those  whom  it  has 
invested  with  any  part  of  the  aupreme  power ;  since  such  distruBt  would  render 
the  exercise  of  that  power  precarious  and  impiactioable.  {i)  For,  wherever  the 
law  expresses  its  disixust  of  abnse  of  power,  it  always  vests  a  superior  coercive 
authority  in  some  other  hand  to  correct  it ;  the  very  notion  of  which  destroys 
the  idea  of  sovereignty.  If  therefore,  for  example,  the  two  houses  of  parliament, 
or  either  of  them,  had  avowedly  a  right  to  animadvert  on  the  king,  or  each 
other,  or  if  the  king  bad  a  right  to  animadvert  on  either  of  the  houses,  that 
branch  of  the  legislature,  so  subject  to  animadrersion,  wonld  instantly  cease 
to  be  a  part  of  the  supreme  power ;  the  balance  of  the  constitution  would  be 
overturned ;  and  that  branch  or  branches,  in  which  this  jurisdiction  resided, 
wonld  be  completely  sovereign.  The  supposition  of  law  therefore  is,  that 
neither  the  king  nor  eitiier  house  of  parliament,  collectively  taken,  ia  capable  of 
doing  any  wrong ;  since  in  such  cases  the  law  feels  itself  incapable  of  furnishing 
r  •24')  1  "^y  adequate  •remedy.  For  which  reason  all  oppressions  which  may 
L  -I   happen  to  spring  &om  any  branch  of  the  sovereign  power,  must  neces- 

sarily be  out  of  the  reach  of  any  slated  ruls  or  ea^ess  l^al  provision ;  but,  if 
ever  they  unfortunately  happen,  the  prudence  of  the  times  must  provide  new 
remedies  upon  new  emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  unconstitutional  oppres- 
sions, even  of  the  sovereign  power,  advance  with  gigantic  strides,  and  threaten 
desolation  to  a  state,  mankind  will  not  be  reasoned  out  of  the  feelings  of 
humanity ;  nor  will  sacrifice  their  liberty  by  a  scrupulous  adherence  to  those 
political  maxims,  which  were  originally  established  to  preserve  it.  And  there- 
fore, though  the  positive  laws  are  silent,  experience  will  furnish  ns  with  a  very 
remarkable  case,  wherein  nature  and  reason  prevailed.  When  King  James  the 
Second  invaded  the  fundamental  constitution  of  the  realm,  the  conveniJon 
decWed  an  abdication,  whereby  the  throne  was  rendered  vacant,  which  induced 
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a  new  settleineiit  of  the  crown.  And  bo  &t  aa  this  preoedent  Ie»ds,  and  no 
further,  we  may  now  be  allowed  to  laj  down  the  law  of  redress  against  public 
oppreaaon.  It,  tfa^vfore,  any  future  prinoe  should  endeavour  to  subTC^  tiie 
constitatioQ  bj  breaking  the  original  contract  between  kin^  and  people,  ahould 
violate  the  fiindamentiu  laws,  and  ehoald  withdraw  hims^f  out  of  the  king- 
dom j  we  are  now  authorised  to  declare  that  this  conjunction  of  circumstanoes 
would  amount  to  an  abdication,  and  the  throne  would  be  thereby  vacant.  But 
it  is  not  for  us  to  say  that  any  one,  or  two,  of  these  ingredients  would  amount 
to  such  a  situation ;  for  there  our  precedent  would  foilus.  In  these,  tiierefore, 
or  other  oiroum stances,  which  a  fertile  imagination  may  furnish,  since  both  law 
and  history  tu%  silent,  it  becomes  us  to  be  silent  too ;  leaving  to  future  genera- 
tions,  whenever  necessity  and  the  safety  of  the  whole  shall  require  it,  the  exer- 
tion of  those  inherent,  thoagh  latent,  powers  of  socieW,  which  no  climate,  no 
time,  no  conatitation,  no  contract,  can  ever  destroy  or  mminish. 

*II.  Be«des  the  attribute  of  sovereignty,  the  law  also  ascribes  to  the  r  tstiR  1 
king,  in  his  political  capacity,  absolute  perfection.    The  king  can  do  no   I-  ' 

wrong ;  which  ancient  uid  fundamen&l  maxim  is  not  to  be  understood,  as  if 
every  thing  transacted  by  the  government  was  of  course  just  and  lawfnl,  bat 
means  onlj  two  things.  First,  that  whatever  is  exceptionable  in  the  ooudact  of 
public  afiairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  answerable  for  it  per- 
sonally to  his  people:  for  this  doctrine  would  totally  destroy  that  constitutional 
independence  of  the  crown,  which  is  necessary  for  the  balance  of  power  in  our 
&ee  and  active,  and  therefore  compounded,  constitution.  And  secondly,  it 
means  that  the  prerogative  of  the  crown  extends  not  to  do  any  injnry:  it  is 
created  for  the  benefit  of  the  people,  and  therefore  cannot  be  exerted  to  titeir 
prejudice,  (m)  (3) 

The  king,  moreover,  is  not  only  incapable  of  doing  wrong,  bnt  even  of  thinfoir^ 
wrong:  he  can  never  mean  to  do  an  improper  thing:  in  him  is  no  folly  or 
we^mesfl.  And,  therefore,  if  the  crown  should  be  indnced  to  grant  any  fran- 
chise  or  privQege  to  a  subject  contrary  to  reason,  or  in  any  wise  prqudicial  to 
the  commonwealth  or  a  private  person,  the  law  will  not  suppose  the  king  to 
have  meant  either  an  unwise  or  an  injurious  action,  but  declares  that  the  king 
was  deceived  in  his  grant;  and  thereupon  such  grant  is  rendered  void,  merely 
npon  the  foundation  of  fi:^ud  and  deception,  either  by  or  upon  those  agents 
wnom  the  crown  has  thought  proper  to  employ.  For  the  law  will  not  cast  an 
imputation  on  that  magistrate  whom  it  intrustB  with  the  executive  power,  as  if 
he  was  capable  of  intentionally  disregarding  his  trust ;  but  attributes  to  mere 
imposition  (to  which  the  most  perfect  of  sublunary  beings  must  still  continue 
liable)  those  little  inadvertencies,  which,  if  charged  on  the  will  of  the  prince, 
m^ht  lessen  him  in  the  eves  of  his  subjects.  (4) 

♦Yet  still,  notwithstanding  this  personal  perfection,  which  the  law  r ,«, „  ■■ 
attributes  to  the  sovereign,  tne  constitution  has  allowed  a  latitude  of    '-  -' 

(»)  Howd.  497. 


be  made  personnlly  uiieiuU>le  fbr  any  wron^  irtiioh  he  may  aotMlly  commit.^  Tte  law  will 
tiierefore  preBumo  no  wrong  whare  it  fiaa  provided  no  remed}'."  Bnt  the  coDStitntion  Aim  pro- 
vided A  remedy  by  impeachment  of  the  fang's  adviBera ;  and  it  therefore  aammeg  that  the  execn- 
tive  authority  can  be  suilty  of  wrong,  thoDsfa  it  bolda  not  the  nonunal  head  of  the  govenmient, 
but  the  peiHonB  who  &c  Uie  time  being  wield  the  politfoal  power,  raqiondUe  t2ierefoT.    See  Todd, 


Pari.  (tov.  Vol.  1,  p.  40.    Jeremy  Bentham  (wvb that  onraothor  in  this  ohapte*  "In  weaklngof 
"■-  royal  anthority,  haa  given  himself  np  to  all  the  paorility  of  fiction,"  Principle*  of  1 — =~'-'' — 
D  tne  United  States  the  pre«ident  himself  mav  be  impeached.     Const,  art.  2,  {  4. 


„... It  ia  extended  to  the  action  of  the  legislature,  and  the  conrts  will  not  permit  Oie  validity 

of  legislation  to  be  questioned,  on  the  groond  that  it  was  obtained  by  corraptlou  in  the  1^4- 
lative  body.    Baltimore  e.  State,  IB  HA.  376 :  People  c.  Diaper,  15  N.  T.  546 :  Johnson  p.  Hig- 
giuB,  3  UeL  Ey.  666;  Snubory  and  Biie  R.  B.  Co.  d.  Cooper,  33  Penn.  BL  378;  Bz  parte  Kew- 
mau,  9  Cal.  509. 
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supposing  the  contnury,  ta  respect  to  both  houses  of  parliament,  eaoh  of  which 
in  its  turn,  hath  exerted  the  right  of  remonstrating  and  oomplaiiiiDg  to  the 
king  even  of  those  acts  of  rojalty,  which  are  most  properly  and  personallj  his 
own ;  such  as  meesagos  signed  aj  himself,  and  epeeohes  delivered  from  the 
throne.  And  yet,  su^  is  w.c  reverenoe  which  is  paid  to  the  royal  person,  that 
though  the  two  honges  have  an  andoubted  right  to  consider  these  acts  of  state 
in  any  light  whatever,  uid  accordingly  treat  them  in  their  addresses  as  persoo- 
ally  proceeding  from  the  prince,  yet  among  themselves,  (to  preserve  the  more 
perfect  decency,  and  for  the  greater  freedom  of  debate)  they  nsnally  suppose 
them  to  flow  from  the  advice  of  the  administration.  But  the  privilege  of  can- 
vassing thus  freely  the  pergonal  acts  of  the  sovereign  (either  directly,  or  even 
through  the  medium  of  bis  reputed  advisers)  belongs  to  no  individual,  but  is 
confined  to  those  augnst  assemblies;  and  there  too  t£e  objections  must  be  pro- 
posed with  the  utmost  respect  and  deference.  -One  member  was  sent  to  the 
Tower  (ti)  for  saggesting  that  his  majesty's  answer  to  the  address  of  the  com- 
mons contained  "nigh  words  to  fright  the  members  out  of  their  daty;"  and 
another,  (w)  for  saying  that  a  port  of  the  king's  speech  "  seemed  rather  to  be 
calculated  for  the  meridian  of  Germany  than  Great  Britain,  and  that  the  king 
was  a  stranger  to  oar  longuf^e  and  constitntion."  (5) 

In  fartber  pursuance  of  this  principle,  the  law  idso  determines  that  in  the 
king  can  be  no  negligence  or  lacheg,  and  therefore  no  delay  will  bu  his  right, 
^uuunt  tempru  oammt  regi  has  been  the  standing  maxim  upon  all  occasions ; 
(6)  for  the  utw  intends  that  the  king  is  always  busied  for  the  public  good,  and 
therefore  baa  not  leisure  to  assert  nis  right  witJiin  the  times  limit^  to  sub- 
r  *248 1  i^*^^  (y)  ^  ^^  ^°S  >^B0  can  be  nc  stain  or  corruption  of  *hlood ;  for, 
*-  J  if  the  heir  to  the  crown  were  attainted  of  treason  or  felony,  and  after- 
wards the  crown  ehonld  descend  to  him,  this  would  purge  the  attainder  ipsa  facto. 
(z)  And  therefore  when  Henry  YII,  who,  as  earl  of  Richmond,  stood  attmnt^d, 
came  to  the  crown,  it  was  not  thought  necessary  to  pass  an  act  of  parliament  to 
reverse  this  attainder;  because,  as  Lord  Bacon,  in  his  history  of  that  prince, 
Informs  us,  it  was  agreed  that  the  assumption  of  the  crown  had  at  once  purged 
all  attainders.  Neither  can  the  kin^  in  judgment  of  law,  as  Mng,  ever  m  a 
minor  or  under  age;  and  therefore  his  roj^  giante  and  assents  to  acts  of  par- 
.  liament  are  good,  though  he  has  not  in  his  natural  capacity  attained  tbe  legal  age 
of  twenty-one.  (a)  By  a  statute,  indeed,  28  Hen.  VIII,  c  17,  power  was  given  to 
future  kings  to  rescind  and  revoke  all  acta  of  parliament  tjiat  should  ha  made 
while  they  were  under  tbe  age  of  twenty-four;  but  this  was  repealed  by  the 
statute  1  £dw.  VI,  c  11,  so  Gar  as  rehited  to  that  prince ;  and  both  statutes  are 
declared  to  be  determined  by  24  Geo.  II,  c.  24  It  hath  aJso  been  usually 
thought  prudent,  when  the  heir  apparent  has  been  very  young,  to  appoint  a  pro- 

(*}  Com.  Joim.  la  Not.  IMS.  (iB)  TUd.  i  I>ro.  ITIT.  (ti  Flnob,  L.  81 ;  Oo.  Utt.  80. 


(5)  Of  late,  however,  freedom  to  disoasa  tbe  speeob  from  tbe  tbnme  is  praotloallr  oonoeded, 
and  it  is  difflcnlt  to  perceive  wby  it  should  not  be,  when,  in  a  oonalitiitional  view,  it  is  to  be 
roKorded  aa  the  Epeecti  of  the  miiustiy. 

1^6)  There  are  maii^  eioeptioua  to  Uiia  maiiiQ.  The  right  to  institate  orimiu^  pKNteediiiea 
va  in  many  eaMH  limited  to  a  definite  period  bf  Btatate,  and  in  tiie  owe  of  a  claim  to  real 
property,  the  right  of  tbe  otowd  is  aUo  limitea  by  Btatate  to  the  Mme  period  u  that  of  a 


rmbjeot. 
■Oiemaiimhas 


been  reoogniied  in  the  Unitsd  States,  and  it  is  held  that  statntea  of  limit^ons 


Kemp  V.  Commonwealth,  1  Hen.  and  M.  88 ;  People  v.  GHlbert,  18  Johns.  228 ;  Hardin  e.  Tay- 
lor, 4'Monr.  516;  Lindsay  v.  Miller's  lossee,  6  Pet  666;  U.  3.  «.  White,  3  Hill,  69 ;  Juhnaton  v. 
Inrin,  3  3.  and  B.  391 ;  Madiaom  Co.  v.  BarUett,  1  Soam.  TO ;  State  Bank  v.  Brown,  ibid.  106 ; 
People  v.  Arnold,  4  N.  Y.  509.  Where,  however,  the  state  is  assignee  of  an  individnaJ,  it  can 
claim  no  such  exemption :  U.  S.  c.  Bnford,  3  Pet  30 ;  and  inferior  municipal  bodiee  oannot  elaim 
it.  Armstrong  v.  Dalton,  4  Dev.  566 ;  Contra,  Hadison  Go.  o.  Bartlet^  1  Soam.  70.  Except 
where  they  are  simply  tnuteea  for  the  whole  pnblk,  as  in  tbe  case  of  lands  dedicated  to  pnbfio 
uses.  Alton  V.  lUinois  Transp.  Co.,  13  III.  3a 
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tectoT,  epordian,  or  regent,  for  a  limited  time :  bat  tiie  verr  neceesi^  of  Bach 
estraoroinar;  provision  is  Bofficieot  to  demonstmta  the  tratn  of  tiiat  maxim  of 
the  common  law,  that  in  the  king  is  no  minority ;  and  therefore  he  hath  no 
l^;al  goardian.  (b)  (7) 

*III.  A  third  attrihate  of  the  king's  m^esty  in  his  perp&tuity.  The  r ».  q  •, 
law  ascribes  to  him,  in  his  political  capacity,  an  absolate  immortality.  '■  ^ 
The  king  never  dies.  Heniy,  Edwfu-d,  or  G^rge,  may  die;  bat  the  king 
sorvivee  them  alL  For  immediately  upon  the  decease  of  uie  reigning  prinoe  in 
his  nataral  capacity,  his  kingship  or  imperial  dignity,  by  act  of  law,  without 
any  inta^e^nnm.  or  interval,  is  vested  at  onoe  in  his  heir,  who  is,  eo  instanti, 
king  to  all  intente  and  pnrposeB.  And  so  tender  is  the  law  of  aupposing  even 
a  possibility  of  his  death,  that  his  nataral  dissolution  is  generally  called  his 
drniise;  tumistto  regis,  vel  corona:  an  expression  which  signifleB  merely  a 
traaeer  of  property;  for,  as  is  observed  in  Flowdeu,  (c)  when  we  say  the  demise 
of  the  crown,  we  mean  only  that,  in  conseqaence  of  tne  disunion  of  the  king's 
nataral  body  firom  his  body  imlltic,  the  kingdom  is  transferred  or  demised  toEis 
successor ;  and  so  the  royal  dignity  remains  perpetuaL  ThoB  too,  when  Edward 
the  FourUi,  in  the  tenth  year  of  his  rei^  was  driven  from  his  throne  for  a  few 
months,  by  the  hoaee  ot  Lancaster,  this  temporary  transfer  of  his  dignity  was 
denominated  his  demise ;  and  all  process  was  neld  to  be  discontinued,  as  upon 
a  natoTsl  death  of  the  king,  (d) 

*We  are  next  to  consider  those  branches  of  the  royal  prerogative,  r«nKoi 
which  invest  thus  our  sovereign  lord,  thus  all-perfect  and  immortal  in.  <•  -' 
his  kingly  capacity,  with  a  number  of  authorities  and  powers ;  in  the  exertion 
whereof  consists  the  executive  part  of  government.  This  is  wisely  placed  in  a 
single  band  by  the  British  constitntion,  for  the  soke  of  unanimity,  strength  and 
di^tcb.  Were  it  placed  in  many  hands,  it  would  be  sabject  to  many  wills : 
mftDT  wills,  if  disunite  anddrawingdifferent  ways,  create  weakness  in  a  govern- 
ment ;  and  to  unite  those  several  wills,  and  reduce  them  to  one,  is  a  work  of 
more  time  and  delay  than  the  exigencies  of  state  will  afford.  The  kins  of  Eng- 
land  is  therefore  not  only  the  cbie^  but  properly  the  sole,  magistrate  of  i£e  nation, 
all  others  acting  by  oommission  from,  and  in  due  subordination  to  him :  in  like 
manner  as,  upon  the  great  revolution  in  the  Boman  state,  all  the  powers  of  the 
ancient  magistracy  of  the  commonwealth  were  concentrated  in  the  new  emperor : 
BO  that,  as  Oravina  (e)  expresses  it,  "in  ejus  unius  persona  veteris  reipublica 
vis  atqiu  majettas  per  cumuUUas  magistratuum  potestates  exprimsbaittr." 

After  what  has  been  premised  in  uiis  chapter,  I  shall  not  (I  trust)  be  consid- 
ered as  an  advocate  for  arbitrary  power,  when  I  lay  it  down  as  a  pnnciple,  that 
in  the  exertion  of  lawful  prerogative  the  king  is  and  ought  to  be  absolute ;  that 

(ft)  Tbe  metliodi  of«ppolullDKUil<>iukiilluiDTnKentta»etHi«i  BOnrfoat,  uidiha  dnimtiiiD  of  his  povir 
M  ooocTtaln,  Out  from  bcnog  olane  ft  dibt  be  collected  tbat  bis  oflloo  U  anknom  to  the  common  Irw;  and 
(bneAin  W  Sir  Bdwud  Coke  wys,  IIiibI.  H,  I  the  virMt  wa;  It  to  hSTe  him  miMle  by  ftn  ttaorltj' of  the  BTHt 
cowmU  in  p«ilUiBWit.    Thewrl  of  Pembroke,  bj  hia  ovn  KBtborll;,  jusamed.  in  veiT  tronldeHime  ttine*, 

■  u. ru HT  ..k .K inlj  nino  jean  old,  bat  WM  deolMwi  of  full  ige  bv  the  pope  « 

ilshlMn,  and  look  npon  him  thaadmlBlibMlon  of  thegovarnment 


at  twentr.  Anudlan  and  oounoll  of  regency  were  named  (brKdvardlll,  b;  the  parllunant,  irhlcli 
depocad  UilhtEer;  thavonng  klDK  being  Uiennfleen,  and  not  auomlng  the  gnntrnment  tin  three  years 
aftar.  Wben  Blehard  D  moceodea  at  th«  age  of  elenn,  the  dnke  of  Laneaiter  took  apoa  him  the  manage- 
ment of  the  klnsdom,  till  the  paiUameut  met,  which  upolnted  a  nominal  eonnoU  to  aaalM  him.  Henry  y, 
on  hii  death-bed,  named  a  regent  and  a  anaraloD  fttr  hii  Inllint  aon.  Benir  TL  then  nine  uootha  old;  bvl 
the  parilament  altered  blBdl«poaltion,aDdappalnled»HoteetoT  and  aonncU.wltKaneolal  limited  authority. 
Both  theaeprlnoaareiiialDed  In  ailateof  pnptlagvtilfthe  age  of  twenty-three.  Edward  V,  at  the  age  of 
.k._ j_.  w_ ,...  «..k„  ^  ^  5,„  „f  g„7nv-  —  .■" i i. — . 


ikeof  aionoealef.whowaideBlaredprotei^tur 

^TyooancU.    TheatatateeSBaea.  VULo.  U,aadMHeo.  VIll,o.T,  proilded,thBtthean "- 


nale,  awl  under  eighteen,  or  If  a  Ibmale  and  under  alxleen,  ahooid  be  tui  aneh  age  In  (he  goTOmnNnt  of 
hie  ur  her  nataral  mother,  (If  appioreil  by  the  Una,)  and  iooh  other  ooonaellai*  aa  hi*  ntOwty  ahonld  by 
wlU  or  otbarwlaa  apfiolnt ;  and  he  aooordln^  appolDled  hla  ■Maen  exeonlon  to  have  the  goveninent  of 


ir  otbarwIaB  appoint:  and  he  aooordln^  appolDled  hla  ■Maen  exeonlon  to  hai _- . 

•n  Rdward  VI,  and  the  kingdom,  whiob  exeenton  eleeted  the  eail  of  Heitftiid  pTOtMtor.    

o.D,  e.  M,  In  eaae  the  cimmiboalddeaoandtoanyoftheohUdreooflVadertDk,  laleprlneeofWalea, 

under  the  age  of  tfghteen.  appointed  the  prlnoeei  doivager;  and  that  ofS  Geo.  ni.B.  IT,  In  cam  <tf  alike 
deacent  to  any  of  Ma  preaent  m§)eaty>a  oblhfreo,  empoven  the  king  to  name  either  nw  qneen,  the  prlnoeea 
dowager,  or  any  deeeendantof  Kins  Uewve  II,  reaiding  In  this  kingdom,  lo  be  snanllau  and  regent,  till  the 
aoeoeeaor  alUdni  aneh  ue.  aarfMed  by  a  eounoU  of  rogency;  the  powen  ol  them  all  being  eipiaaaly 


dinned  and  eat  down  in 

(e)  nowd.  in,  B4.  (d)  IL  tt>  Hen.  TI.  pL  1-8 


to  a  reg«u^  dniing  the  leign  of 
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ie,  so  for  absolute  Qtai  there  ie  no  legal  authority  that  can  either  delay  or  resist 
him.  He  may  reject  what  bilU,  may  make  what  treaties,  may  coin  what  money,  may 
create  what  peer^  may  pardon  what  offences,  he  pleases ;  unless  where  the  con- 
stitution hath  expressly,  or  by  evident  consequence,  laid  down  some  exception 
or  boundary;  declaring,  that  thus  far  the  prerogative  shall  go,  and  no  farther. 
For  otherwise  the  power  of  the  crown  would  indeed  be  but  a  name  and  a 
shadow,  insufficient  for  the  ends  of  govenunent,  if  where  its  jurisdictioa  is 
clearly  established  and  allowed,  any  man  or  body  of  men  were  permitted  to 
disobey  it,  in  the  ordinary  couree  of  law:  I  say  in  the  ordinary  course  of  law; 
r  *251 1  ^'  ^  ^"^  ^"t'  *uc  apeak  of  those  extraordinary  reconrces  to  first  prin- 
*-  J  ciples,  which  are  neoeesary  when  the  contracts  of  society  are  in  dukger 
of  dissolution,  and  the  law  proves  too  weak  a  defence  againBt  the  violence  of 
fauxA  or  oppression.  And  yet  the  want  of  attending  to  this  obvious  distinctioii 
has  occasioned  these  doctrines,  of  absolute  power  in  the  prince  and  of  national 
renstanoe  by  the  people,  to  be  much  misunderstood  and  perverted,  by  the  advo- 
cates for  slavery  ou  the  one  hand,  and  the  demagogues  of  faction  on  the  other. 
The  former,  observing  the  absolute  sovereignty  and  transcendent  dominion  of 
the  crown  laid  down  (as  it  certainly  is)  most  strongly  and  emphatically  in  our 
law  books,  as  well  as  our  homilies,  have  denied  that  any  case  can  be  excepted 
from  BO  general  and  positive  a  rule;  forgetting  how  impossible  it  is,  in  any 
practical  system  of  laws,  to  point  out  beforehand  those  eccentrical  remedies, 
which  the  endden  emergence  of  national  distress  may  dictate,  and  which  that 
alone  can  justify.  On  the  other  hand,  over-aealous  republicans,  feeling  the 
absurdity  of  unlimited  passive  obedience,  have  fiincifully  (or  some  times  factiously) 
gone  over  to  the  other  extreme;  and  because  resistuioe  is  justifiable  to  the 
person  of  tiie  prince  when  the  being  of  the  state  is  endangered,  and  the  public 
voice  proc^ms  such  resistance  necessary,  they  have  thererore  allowed  to  every 
individoal  the  right  of  determining  this  expedience,  and  of  employing  private 
force  to  resist  even  private  oppression.  A  doctrine  productive  of  anarchy,  and, 
in  consequence,  equally  fatal  to  civil  liberty,  as  tyranny  itself.  For  civil  liberty, 
rightly  understood,  oonsists  in  protecting  the  rights  of  individuals  by  the 
united  force  of  society ;  society  cannot  be  maintained,  and  of  course  can  exert 
no  protection,  without  obedience  to  some  sovereign  power;  uid  obedience  is 
aa  empty  name,  if  every  individual  has  a  right  to  decide  how  far  he  himself 
shall  obey. 

In  the  exertion,  therefore,  of  those  prerogatives  which  the  law  has  given  him, 
the  king  is  irresistible  and  absolute,  according  to  the  forms  of  the  constitution. 
And  yet,  if  the  consequence  of  that  exertion  be  manifestly  to  the  grievance  or 


r  *25S  1  ^'B^''^^''  °^  ^^  kingdom,  the  parliament  will  call  his  advisers  *to  a  just 
^  ^  and  severe  account.  For  prerogative  consisting  (as  Mr.  Locke  (/)  has 
well  defined  it)  in  the  discretiouary  power  of  acting  for  the  public  good,  where 


the  positive  laws  are  silent;  if  that  discretionary  power  be  abused  to  the  public, 
detriment,  such  prerogative  is  exerted  in  an  nuconstitutioual  manner.  Thus 
the  king  may  make  a  treaty  with  a  foreign  state,  which  shall  irrevocably  bind 
the  nation;  and  yet,  when  such  treaties  have  been  judged  pernicious,  impejich- 
ments  have  pursued  those  ministers,  by  whose  agency  or  advice  they  were 
concluded. 

The  prerogatives  of  the  crown  |[in  the  sense  under  which  we  are  sow  consid- 
ering them)  respect  either  this  nation's  intercourse  with  foreign  nations,  or  its 
own  domestic  government  and  civil  polity. 

With  regard  to  foreign  concerns,  the  kmg  is  the  delegate  or  representative  of 
his  people.  It  is  impossible  that  the  individuals  of  a  state,  in  their  collective 
capacity,  can  transact  the  atfairs  of  that  state  with  another  community  equally 
numerous  as  themselves.  Unanimity  must  be  wanting  to  their  measures,  and 
strength  to  the  execution  of  their  counsels.  In  the  king,  therefore,  as  in  a  centre, 
all  the  rays  of  his  people  are  united,  and  formed  by  that  union,  a  consistency, 
splendor  and  power,  that  make  him  feared  and  respected  by  foreign  potentates; 
160  VI  ■»■>—.'« 
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who  would  Bcrnple  to  enter  into  Einy  en^igement  that  mast  afterwards  be  reriBed 
and  ratified  by  a  popular  aoaenibly.  What  is  done  by  the  royal  authority,  with 
regard  to  foreign  powers,  is  the  act  of  the  whole  nation ;  what  ia  done  without 
the  kin^G  concnrrenoe,  is  the  act  only  of  prirate  men.  And  so  far  is  this  point 
carried  by  our  law  that  it  hath  been  held,  M  that  should  all  the  subjects  of 
England  make  war  with  a  king  in  league  with  the  king  of  England,  without 
the  royal  assent,  such  war  is  no  breach  of  the  league.  And,  by  the  statute 
2  Hon.  V,  c.  6,  any  subject  committing  acte  of  hostility  upon  an;  nation  in  league 
with  the  kinK  was  declared  to  be  gnilty  of  high  treason ;  and,  although  that  act 
wasrepealed  by  the  statute  80  Hen.  VI,  c  11,  so  far  as  *relate8  to  the  r«ftK»-i 
making  this  offence  high  treason,  yet  still  it  remans  a  very  great  offence   ^  -1 

against  the  hiw  of  nations,  and  punishable  by  our  laws,  either  capitally  or  other- 
wise, according  to  the  circumstances  of  the  case. 

I.  The  king  therefore,  considered  as  the  representative -of  his  people,  has  the 
sole  power  of  sending  ambassadors  to  foreign  states,  and  receiving  ambassadors 
at  home.  This  may  lead  us  into  a  short  digression,  by  way  of  inquiry,  how  far 
the  municipal  laws  of  England  intermeddle  with  or  protect  the  rights  of  these 
messengers  ftom  one  potentate  te  another,  whom  we  call  ambassadors. 

The  rights,  the  powers,  the  duties,  uid  tiie  privileges  of  ambassadors  ore  deter* 
mined  by  the  law  of  nature  and  nations,  and  not  by  any  municipal  oonstitations. 
For,  as  they  represent  the  persons  of  their  respective  masters,  who  owe  no  sub- 
jeotion  to  any  laws  but  those  of  their  own  country,  their  actions  are  not  subject 
to  the  contrm  of  the  private  law  of  that  state  wherein  they  are  appointed  to 
reside.  He  that  is  subject  to  the  coercion  of  laws  is  necessarily  dependent  on 
that  power  by  whom  those  laws  were  made:  but  an  ambassador  ought  to  be  inde- 
pendent of  every  power  except  that  by  which  he  is  sent,  and  of  consequence 
ought  not  to  be  suoject  to  the  mere  municipal  laws  of  that  nation  wherein  he 
is  to  etercise  his  functions.  If  he  grossly  offends,  or  makes  an  ill  use  of  his 
character,  he  may  be  sent  home  and  accused  before  his  master ;  (k)  who  is  bound 
either  to  do  justice  upon  him,  or  avow  himself  the  accomplice  of  his  crimes,  (t) 
But  there  is  great  dispute  among  the  writers  on  the  laws  of  nations,  whether 
this  exemption  of  amoassadors  extends  te  all  crimes,  as  well  natural  as  positive ; 
or  whether  it  only  extends  to  such  as  are  mala  prohibita,  as  coining,  and  not 
to  those  that  are  mala  in  ne,  as  murder,  (k)  Our  law  seems  to  have  formerly 
taken  in  the  restriction,  as  well  as  the  general  exemption.  *For  it  has  r  ♦„e ,  -i 
been  held,  both  by  our  common  lawyers  and  civilians  (Z)  that  an  ambas-   ^  ^ 

sador  is  privileged  by  the  law  of  nature  and  nations ;  and  yet,  if  he  commite 
any  offence  against  the  law  of  reason  and  nature,  he  ehall  lose  his  privilege ;  (m) 
and  that  therefore,  if  an  ambassador  conspires  the  death  of  the  king  in  whose 
land  he  is,  he  may  be  condemned  and  executed  for  treason ;  but  if  he  commite 
any  other  species  of  treason  it  ia  otherwise,  and  he  must  be  sent  te  his  own  king- 
dom, (n)  And  these  positions  seem  to  be  built  upon  good  appearance  of  reason. 
For,  smce,  as  we  have  formerly  shewn,  all  municipal  laws  act  in  subordination 
to  the  primary  law  of  nature,  and,  where  they  mnex  a  punishment  to  natural 
crimes,  are  only  declaratory  of,  and  auxiliary  to,  that  law ;  therefore  to  this 
natural  universal  rule  of  iustice,  ambassadore,  as  well  as  other  men,  are  subject 
in  all  countries;  and  oi  consequence,  it  is  reasonable  that,  wherever  uiey 
transgress  it,  they  shall  be  liable  to  make  atonement,  (o)  But,  however  these 
principles  might  formerly  obtein,  the  general  practice  of  this  country,  as  well 
as  the  rest  of  Europe,  seems  now  to  pursue  the  sentimente  of  the  learned 
Orotius,  that  the  security  of  ambassadors  is  of  more  importance  than  the  pun- 
ishment of  a  particular  crime,  (p)    And  therefore  few,  if  any,  examples  nave 

(«)  Aa  msdoae  wllb  Oomit  Orllenbag  (be  SwsdUti  mlnliter  to  Srast  BrtUIn,  A.  D.  17IT. 

n  Leenwmi  to  Jr.  W,  1,  IT.    BMtrayrao'a  PdC  1,  S,  o.  9,  f  R,  ud  IT.    Tu  ^nkenbo«k  da  jVn 
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happened  vithin  a  century  past,  where  an  ambassador  has  been  pumshed  for 
any  offence,  howeyer  atrocions  in  its  nature.  (8) 

In  respect  to  civil  saits,  all  the  foreign  junsta  agree  that  neither  an  ambasea- 
dor,  OT  any  of  hie  train  or  comiles  can  De  prosecuted  for  any  debt  or  contract  in 
the  conrtB  of  that  kin^om  vherein  he  is  sent  to  reside.  Yet  Sir  Edvanl 
Coke  maintains  that,  if  an  ambassador  make  a  contract  which  is  good  jure 
gentium,  he  shall  answer  for  it  here,  (g)  But  the  truth  is,  so  few  cases  (if  any) 
nad  arisen,  wherein  the  privilege  was  either  claimed  or  disputed,  even  with 
r^ard  to  civil  suite,  that  our  law  books  are  (in  general)  quite  silent  upon  it 
r  •ass  1  P™^io°s  to  tlie  *reign  of  Queen  Anne ;  when  an  ambassador  from  Pet«r 
''  ,  -^  the  Great,  czar  of  Muscovy,  was  actually  arrested  and  taken  out  of  his 
coach  in  London,  (r)  for  a  debt  of  fifty  pounds  which  he  had  there  contracted. 
Instead  of  applying  to  be  discharged  upon  his  privilege,  he  gave  b^l  to  the 
action,  and  the  next  day  complained  to  the  queen.  The  persons  who  were  con- 
cerned in  the  arrest  were  examined  before  the  privy  council  (of  which  thelxird 
Chief  Justice  Holt  was  at  the  same  time  sworn  a  member,)  (s)  and  seventeen 
were  committed  to  prison ;  (/)  most  of  whom  were  prosecutoi  by  information  in 
the  court  of  queen  s  bench,  at  the  suit  of  the  attorney  general,  (u)  and  at 
their  trial  before  the  lord  chief  justice  were  convicted  of  the  facts  by  the  jury, 
(ff)  reserving  the  question  of  law,  how  far  those  fects  were  criminal,  to  be  after- 
wards argura  before  the  judges ;  which  question  was  never  determined.  (9)    In 

{ffl  4  Init  tot.  Ir)  SI  Jnlr,  1706.    Borer's  Aniuls  oT  Queen  ^ne. 

(OKJolT.lTOS.    Borer's  Asnkte  of  Qneen  Anne.  (()  U,  IB  Jnly,  ITOS.    I1M. 

(B)  13  Oat.  170a.    /ML  (v]  ilFsb.  ITOS.    IMd. 


oonvioMd,  and  eieontwd  for  an  atTDcionfi  murder.  Lord  Hale,  1  P.  C.  99  approves  of  the 
proMeding ;  and  Mr.  J.  Foster,  p.  188,  Uionffh  a  modem  writer  of  low,  lava  it  dovm,  Chat "  for 
ninrder  and  other  offenoes  of  great  enormity,  which  are  ogaiaet  tiie  light  of  nature  and  the 
nmdamental  laws  of  all  godetf,  ambassadors  are  oertainly  liable  to  answer  in  Uie  ordinaij 
conrse  of  jiutaoe.  aa  other  perguna  offending  in  the  like  manner  are ;"  bnt  Mr.  Home  observes 
upon  thin  case,  that  "  the  laws  of  nationB  were  here  plainly  violated."  7  vol.  S3T.  And  Yottel, 
wMh  irreBistible  ^ility ,  cooteuds  that  the  oniversal  mviombility  of  an  ambassador  is  au  object 
of  maeh  greater  importance  to  tbe  world  than  Oieir  ponishment  for  Crimea,  however  contrary  to 
natnral joetioe.  "A  minister,"  says  that  profound  writer,  "  is  otlea  charged  with  a  oommisaiuu 
disagreeable  to  the  prince  to  whom  he  is  sent.  If  this  prince  has  ai^  power  over  him,  and 
especially  if  hia  aQUioiitj  be  sovereign,  hov  is  it  to  be  expected  that  the  minister  can  execute 
bis  master's  orders  with  a  proper  freedom  of  mind,  fidelity  sud  firmness  f  It  is  necessaiy 
he  HhoDJd  have  no  snams  to  roar,  that  he  cannot  be  diverted  ttoni  bis  ftmotiona  by  any 
ehicanery.  He  nrnat  have  nothing  to  hope,  and  notbins  to  fear  &om  the  sovereign  to  whom 
he  is  sent.  Therefore,  io  order  to  the  snccass  of  his  mmistry,  he  moat  be  independent  of  the 
sovereign's  antbority,  and  of  the  jnrisdictiou  of  the  coantc;,  both  civil  and  ciiminal :"  B.  4,  c-  7, 
j  92,  where  this  subjoet  ia  disonsacd  in  a  moBt  Inminona  m^iner.  The  Romwis  in  the  infancy  of 
their  stale  acknowledged  the  eipedieom'  of  the  independence  of  ambaaBadurs ;  for  when 
they  had  received  ambatiHadnrs  fVum  the  'Taiquin  princes  whom  they  bad  dethroned,  and  had 
afterwards  detected  those  ambaaaadors  in  secretly  committiDg  acts  which  might  have  been 
considered  as  treason  against  their  state,  they  sent  them  back  mipnnishBd ;  tipou  which  Livy 
oliaerves,  et  quanqttam  villi  sunt  Mmvugsime,  at  hosiium  loco  essent,  jus  tamen  genHutn  raJtul. 
Lib.  2,  c.  4.  When  Bomilcar,  ^i  Romam  fide  piAlica  venerat,  was  prosecuted  as  an  aooomplice 
ill  the  assaasiiiation  of  Uasslva,  Sollnst  dedaree,  fit  r»u»  magi»  ex  aqw  bonoqae  guam  ex  JMr« 
gentium.     Bell,  Ju^.  c.  35.  ] 

When  a  pnbho  minister  is  guilty  of  an  offence  agqinat  the  ezisteDce  and  sofe^  of  the  state 
wbore  he  resides.  If  t^e  danger  is  argent,  his  person  and  papors  may  be  eeiiad,  uid  he  may  bo 
eentoQtoftheoonntry.  Wheat.  Int,  law,  pt.  3  c.  1,  }  IS;  Halleck  Int  Law,  211.  See  an 
account  of  the  aireat  of  Coont  Qyllenberg,  the  Swedish  minister,  in  1717,  in  ICahon's  Hist,  of 
England,  voL  1,  o.  8. 

<9}  [In  3  Borr.  1480,  Lord  Uanafield  dedoras,  that  "Uie  etatnte  of  Queen  Anne  was  not 
occasioned  by  any  donbt  whether  the  law  of  nations,  psjUonlarlf  the  part  i^ative  to  public 
minlBtora,  was  not  part  of  the  law  of  England,  and  the  mfraotton  eriminaJ,  nor  intended  to  vary 
an  iota  of  it"  And  he  proceeds  to  say,  that  Lord  Talbot,  Lord  Hardwieke,  and  Lord  Holt,  were 
clearly  of  the  same  opimon.  But  tbe  infraction  of  tbe  law  of  nations  can  only  be  a  misdemeanor, 
punishable  at  the  discretion  of  the  court  by  fine,  [mpiisomneait  and  pillory :  and  therefore,  Iiord 
Manafield  says,  the  persons  convicted  were  never  brought  up  to  receive  Jndgment,  for  "  no  pun- 
ishment woiud  have  been  thonght  by  the  caai  an  adequate  reparation.  Such  a  seateng^  ta  the 
court  Toutd  have  given,  be  would  have  thought  a  fresh  iqault.  '1 

in 
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the  mean  time  the  czar  resented  this  af&ont  very  highly,  and  demanded  that 
the  sheriff  of  Middlesex  and  all  others  concerned  in  the  arrest  ahunld  be  pun- 
ished with  instant  death.  (v>)  But  the  queen  (to  the  amazement  of  that  despotio 
court)  directed  her  secretary  to  inform  him,  "that  she  could  inflict  no  punish- 
ment upon  any,  the  meanest,  of  her  subjects,  unless  warranted  by  the  law  of  the 
Itmd ;  and  therefore  was  persuaded  that  he  would  not  insist  upon  impossibil- 
ities." {x)  To  satisfy,  however,  the  clamours  of  the  foreign  ministers  (who  made  it  a 
common  cause,)  as  well  as  to  appease  the  wrath  of  Peter,  a  bill  was  brought 
into  parliament,  (y)  aud  afterwards  passed  into  a  law,  (i)  to  prevent  and  punish 
such  outrageous  insolenoe  for  the  future.  And  with  a  copy  of  this  act,  elegantly 
engrossed  and  illuminated,  accompanied  by  a  letter  fi-om  the  queen,  an  anibassa- 
dor  extraordinary  (a)  was  commissioned  to  appear  at  Moscow,  (ft)  who  declared 
"  that  though  her  majesty  could  not  inflict  sacb  a  ponishment  as  was  required, 
•because  of  the  defect  in  that  particular  of  the  former  established  con-  r  ^a^„  -, 
stitntions  of  her  kingdom,  yet  with  the  unanimous  consent  of  the  par-  >■  -I 
liament  she  had  caused  a  new  act  to  be  passed,  to  serve  as  a  law  for  the 
ftitnre."  This  humiliating  et«p  was  accepted  ae  a  full  eatisfkctioD  by  the 
czar;  and  the  offenders,  at  nis  reqaest,  were  discharged  &t}m  all  farther  prose- 
cution. (10) 
This  statute  (c)  recites  the  arrest  which  had  been  made,  "in  contempt  of  the 

Srotection  granted  by  her  majesty,  contrary  to  the  law  of  nations,  and  in  preju- 
ioe  of  the  rights  and  privileges  which  ambassadors  and  other  public  ministers 
have  at  aU  times  been  thereby  possessed  of,  and  ought  to  be  Kept  sacred  and 
inviolable:"  wherefore  it  enacts,  that  for  the  future  all  process  whereby  the 
person  of  any  ambassador,  or  of  his  domestic  or  domesticaervant,  may  be  arrested, 
or  his  goods  distrained  or  seized,  shall  be  utterly  null  and  void ;  and  the 
persons  prosecuting,  soliciting,  or  executing  such  process,  shall  be  deemed  viola- 
tors of  tne  law  of  nations,  and  disturbers  of  the  public  repose;  and  shall  suffer 
such  penalties  and  corporal  punishment  as  the  lord  chancellor  and  the  two  chief- 
juBticee,  or  any  two  of  them,  shall  think  fit  (11.)  But  it  is  expreeslr  provided, 
that  no  trader,  within  the  description  of  the  bankrupt  laws,  who  shall  be  in  the 
service  of  any  ambassador,  shall  l>e  privileged  or  protected  by  this  act ;  nor  shall 
any  one  be  punished  for  arresting  an  ambassadors  servant,  unless  his  name  be 
registered  with  the  eecretarv  of  state,  and  by  him  transmitted  to  the  sheriffs  of 
London  and  Middlesex.    iTxceptions  that  are  strictly  conformable  to  the  rights 

„ , , J ral  Mr.  Whitwortli. 

MsJuLlTCe.   BoTer.Mt.  re^T Ann.  c.11. 


(10)  A  secretary  of  legation  is  prlTHeged  agtinat  auf  civil  or  oimiiial  proaeonUou  in  the 
ooazta  of  Uie  nstKe  to  wtiioh  Us  snpeiior  is  aooredited.  Ex  pEote  Oabrera,  1  Waah.  0.  C.  232. 
But,  if  a  privileged  peiMii  oommitB  an  aaaault  upon  another,  the  latter  is  jTistified  io  employing 
the  neceaBBTf  foroe  tot  MOf-defenoe.    TTnited  States  o.  Liddle,  2  Wash.  C.  C.  S06. 

(11)  Bj  the  act  of  oongreaa  of  April  30, 1790, 1  Stat,  at  latgo,  117,  any  writ  or  piooess,  sued 
fDith,  oT^nosecnted,  bj  any  peracm  or  pemona,  iti  any  of  the  oonrta  of  the  United  States  or  of 
buj  paiticDlar  state,  for  the  arrest  or  UiprigoDment  of  any  amhassador  or  other  pnbllo  minister, 
ca  laj  donteatlo  Berraot  thereof,  or  agaimrt,  his  goods  and  chattels,  is  mad^  ntterlj  nnll  and  void, 
and  persons  conoemed  in  suing  ont  or  proseontmg  the  same  are  deemed  violators  of  the  laws  of 
natidns  and  distorben  of  the  pnblio  repose,  and  made  liable  to  im|iriBonmentnot  exceeding  three 
feam,  and  to  fine  in  the  dieoretiun  of  the  ooart.  Bnt  do  dtliec  or  mbabitant  of  the  United  States 
who  shall  have  oontnwted  debts  prerions  to  having  entered  the  service  of  an  ambassador  or  pnb- 
Ko  minuter,  which  debts  remain  nnpaid,  can  have  any  benefit  fh>m  the  act ;  nor  is  anj  one  habie 
to  pnnishment  under  the  act  for  having  prosecnted  the  servant  of  an  ambassador  or  other  public 
mimatar,  nnlese  the  name  of  sacb  eervant  is  registered  in  the  office  of  the  Mcretary  of  state,  and 
by  him  transmitted  to  Uia  office  of  the  marshal  of  the  distriot  in  which  the  minister  roades. 

The  same  act  pnnishes  assanlts  on  ambasaadors  and  other  public  ministers  by  imptiMument 
not  exceeding  tliroe  yeam,  and  fine  in  the  discierion  of  the  ooiut. 

The  public  minlsten  of  ottier  nations  may  bring  suits  as  plaintafb  in  the  oonrta  of  the  ooDutrv 
to  which  Qiey  are  nocredited,  and  In  the  United  States  the  adeTsl  courts  have  JniisdloUon  of  saol) 
mtta.    Const,  of  U.  S.,  art.  3,  i  2. 
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of  ambasaadors,  (d)  as  observed  in  the  moat  civilized  conntriee.  (18)  And,  in  conse- 
quence of  thlB  statute,  thns  declaring  and  enforcing  the  law  of  nationa,  these 
f  *257 1  P"^^^*'^^^  *™  'now  held  to  be  part  of  the  Law  of  the  land,  and  are  con- 
L  '   stantly  allowed  in  the  courts  of  common  law.  (e) 

n.  It  is  alBO  the  king's  prerogative  to  make  treaties,  leagues,  and  alliances 
with  foreign  states  and  princes.  For  it  is  by  the  law  of  nations  essential  to  the 
goodooBS  of  a  league,  that  it  be  made  by  the  sovereign  power;  (/)  and  then  it  is 
binding  upon  the  whole  community:  and  in  England  the  sovereign  power, 
quoad  fioc,  is  vested  in  the  person  of  the  king.  Whatever  contracts  theretbre  he 
engages  in,  no  other  power  in  the  kingdom  can  legally  delay,  resist  or  annnL 
And  yet,  lest  this  plentitude  of  authonty  should  be  abused  to  the  detriment  of 
the  public,  the  constitution  (as  we  hint«d  before)  hath  here  interposed  a  check, 
by  the  means  of  a  parliunentaTy  impeachment,  for  the  punishment  of  such  min- 
isters as  from  criminal  motives  advise  or  conclude  any  treaty,  which  shall 
afterwards  be  judged  to  derogate  from  the  honour  and  interest  of  the  nation.  (13) 

t)  S/me  oiHuftiun  tit  an  eomOam  lunMm  etjure  habauU  MUKi.gui  Ueatum  comlianlur.tu 
....   /:»;.„>„  ..J . !—.  ftuf^ortt  j, — ■- j • "• '-■■-. 


Iq^lD,  Md  uniet  vi  bum  wo  anualimt,  inUUortt  fortt  it  m 

eomUumiocoMabtre  mburtui  legatt,  apponllaaianaiUaona.r- -  -.  .- -, .- 

nmt.     Omik  auitm  eaninmnunfwn  turiiu  dederit,  opUmo  txomlo  tm  qttWmtdan  a> 

fua,  ulUgatv  ItMrOur  erht-  ■•- ''^ «__-._■.._..    .  .. 

ftinug-sao.    Stn.T07- 


(12)  [And  the  exoeptioDB  are  said  to  be  agreeable  to,  and  token  from,  the  law  of  aatiotu. 
Lockwood  c.  CoysgarDe,  3  Bucx.  1(178. 

A  peTBon  claiming  the  benefit  of  the  7  Ann.  o.  13,  m  dnmegtie  mrvaut  to  a  pahh.0  minister, 
inaBt  be  leally  and  bona  fide  Mb  •errant  at  the  time  of  the  anest,  and  most  oleaclr  show  bj 
affidavit  the  gmienil  nature  of  tan  eervice,  and  the  actual  perfomance  of  it,  and  Hiat  be  was 
not  a  trader  oi  object  of  the  bankmpt  laws.  2  Btra.  797 ;  2  Ld.  Rafm.  1524 ;  Fit««.  SOO ;  S. 
C,  1  'WilB.  SO,  78;  1  Bla.  Rep.  «1 ;  8.  C,  3  Burr.  1676,  1731 ;  3  TPils.  33,  and  3  Cunpb.  47 ;  4 
Burr.  8016. 

This  privileM  eil«nde  to  the  servants  of  a  pnblio  minister,  being  nativea  of  tha  ooimtiy 
where  he  leEldaa,  as  well  as  to  his  foreign  servants :  3  But.  1676;  and  not  onlj  to  eerrante 
lying  in  his  house,  for  many  hoaseB  are  not  large  enough  to  contain  and  lodge  all  the  ser- 
vants of  Bomepublic  ministere,  but  aUo  to  real  and  aotaal  servants  lying  out  of  hia  house. 
3  Str.  797 ;  3  Wile.  36 ;  1  Bar.  and  Ores.  5fl2.  Nor  is  it  neoeesary  to  entitle  Uiem  to  the  priv- 
ilege tiiat  their  names  should  have  been  registered  in  the  secretary  of  state's  office,  and  trans- 
mitted to  the  sheriff's  office :  4  Bnrr.  2017 ;  3  Term.  Rep.  79 ;  though,  unle;is  they  have  buen 
BO  regintored  and  transmittod,  t^e  aheiiff  or  ids  officers  canuot  be  proceeded  against  for  arrest- 
ing them.  See  the  statute,  {  5 ;  1  Wils.  30,  and  a  modem  order.  And  it  is  not  to  be  expected, 
that  every  particular  act  of  service  should  be  trpecifled.  It  is  enough  if  an  actoal  bona  fide 
service  be  proved,  and  if  such  a  aervioa  be  sufficiently  made  out  by  affidavit,  the  court  wiJl 
not,  upon  bare  suspicion,  suppose  it  to  have  been  merely  oolorahie  and  collusive.  3  Burr. 
1481.  Where  t^  servant  oi  an  ambassador  did  not  redde  in  bis  mast«r^B  house,  but  ront«d 
and  lived  in  another,  part  of  which  he  let  in  lodgings,  it  was  held  that  his  goods  in  that 
honse,  not  being  necessary  fur  the.  convenience  of  the  ambassador,  were  liable  to  tie  distrtuned 
for  poor  rates.  Novollo  v.  Toogood,  1  Bar.  and  Cres.  554.  This  act  does  not  extend  to  con- 
«ult,  who  are  therefore  liable  to  arrest.  TiTeaah  c.  Becker,  3  Uaule  and  Sel.  284.  See  1  Chitty's 
Com.  L.  69,  70.] 

(13)  By  the  constatntion  of  the  United  8ta1«*  the  jiresident  has  power,  "by  and  with  the  con- 
sent of  the  seuato,  to  moke  treaties,  provided  two-thirds  of  the  senators  present  concur."  ArL  2, 
i  1.  In  practice,  the  president,  through  the  proper  minister  or  secretary  of  stato,  first  agrees  with 
the  foreign  power  apon  the  t«rm8  of  a  treaty,  and,  when  it  is  drawn  np  in  due  form,  sabmiB  it 
to  the  seuatfi  for  roBficstion,  The  senato  may  either  ratify  tlie  tieaty  as  it  Btand^  or  r^eot  it 
altogether ;  or  that  bod^  may  ratifr  it  with  amendments,  in  which  oaae  the  amended  treaty  mutt 
be  submitted  to  the  foreign  power  for  c«nourrence  in  the  amendments. 

Another  clauiie  of  the  constitotion  provides  that  "thin  oonstltalioD,  and  the  laws  of  the 
United  States  which  shall  be  made  in  piininance  thereof,  and  all  treMies  made  or  whioh  shall 
be  made  under  the  authority  of  the  Umt«d  Stotes,  shall  be  the  supreme  law  of  tha  land ;  and 
the  judges  in  every  stato  sh^  be  bound  thereby,  any  thing  in  the  constitotion  or  lawa  of  any 
stato  to  the  contrary  notwithstanding."  Art.  6,  4  3.  A  treaty,  althou^  agreed  to  by  the 
president  does  not  l>ecume  binding  on  the  United  States  until  ratified  by  the  senate ;  bnt  by 
that  ratificaCiou  it  becomes  the  "  supreme  law  of  ibe  land,"  and  as  snoh  binds  all  depaitmenti 
of  the  government.  It  baa  sometimes  been  claimed,  that,  when  a  grant  of  money  is  Hwrmtial 
to  give  uie  treaty  effect,  the  house  of  representatives  can  eieroise  their  own  judgment  to  make 
Oiegrant  or  rel^ise  it;  batthoa^  they  bare  the  power  torefbse.it  seems  clear  that,  under  the 
constitution,  they  have  not  the  right.  See  the  disonseions  on  this  subjeot  in  the  house  of  repre- 
sentatives, as  connected  with  Jay's  treaty  with  Great  Britain  in  1794,  with  the  reciprodty 
convention  with  the  same  country  at  the  close  of  the  Wftr  of  181^  and  with  the  treaty  with 
Jtnssia  for  Alaska  in  1867, 
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III.  Upon  the  aune  principle  the  king  has  also  the  sole  prerogative  of  making 
WOT  and  peace.  (14J  For  it  ib  held  by  all  the  writers  on  the  law  of  nature  aiid 
natioDB,  that  the  neht  of  making  vai,  which  b;  natore  subsisted  in  every  indi- 
vidual, ia  given  up  Dj  all  private  persons  that  enter  into  society,  and  is  vested  in 
the  Bovereign  power :  (g)  and  this  right  is  given  ap,  not  only  by  individuals, 
bat  even  by  the  entire  body  of  people,  that  are  under  the  dominion  of  a  sover- 
eign. It  would  indeed  be  extremely  improper,  that  any  number  of  subjects 
should  have  the  power  of  binding  the  supreme  magistrate,  and  putting  him 
against  hie  will  in  a  state  of  war.  Whatever  hostilities  therefore  may  be  com- 
mitted by  private  citizens,  the  state  ought  not  to  be  affected  thereby ;  uolegg 
that  should  justify  their  proceedings,  and  thereby  become  partner  in  tbe  guilt. 
Such  unauthorized  volunWrs  in  violence  are  not  ranked  among  open  enemies,  but 
are  treated  like  pirates  and  robbers :  according  to  that  rule  of  the  civil  law ;  (A) 
h««les  hi  sunt  qui  nobis,  aut  quibua  nos,  publicn  beUum  decrevimws :  cateri 
iainnes  aut  ^prcBdonea  sunt.  And  the  reason  which  ia  given  by  Gro-  r  «qED  -i 
tins,  (t)  why  according  to  the  laws  of  nations  a  denunciation  of  war  ought  L  ' 

always  to  precede  the  actual  commencement  of  hostihties,  is  not  so  much  that  the 
etiemT  may  be  pat  upon  his  guard,  (which  is  matter  rather  of  magnanimity  than 
ri^ht,)  but  that  it  may  be  certainly  clear  that  the  war  is  not  undertaken  by 
private  persons,  but  by  the  will  of  tiie  whole  community ;  whose  right  of  willins 
u  in  this  case  transferred  to  the  supreme  magistrat£  by  the  f^damental  laws  of 
society.  So  that,  in  order  to  mi^e  a  war  completely  effectual,  it  is  necessary 
with  ns  in  England  that  it  be  publicly  declared  and  duly  proclaimed  by  the 
king's  anthority;  and,  then,  all  parts  of  both  tbe  contendinK  nations,  from  the 
highest  to  the  lowest,  are  bound  by  it.  And  wherever  the  right  resides  of 
ht^inning  a  national  war,  there  also  must  reside  the  right  of  ending  it,  or  the 
power  of  making  peace.  And  the  same  check  of  parliamentary  impeachment, 
for  improper  or  inglorious  conduct,  in  beginning,  conducting,  or  concluding  a 
national  war,  is  in  general  sufficient  to  restrain  the  ministers  of  the  crown  ^m 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

rV.  But,  as  the  delay  of  making  war  may  sometimes  be  detrimental  to  indi- 
viduals who  have  suffertil  by  depredations  from  foreign  potentates,  our  laws 
have  in  some  respects  armed  the  subject  with  powers  to  impel  the  prerogative ; 
by  directing  the  ministers  of  the  crown  to  issue  letters  of  marque  and  reprisal 
upon  due  demand;  the  prerogative  of  granting  which  is  nearly  related  to,  and 
plainly  derived  from,  that  other  of  making  war ;  this  being  indeed  only  an  incom- 
plete state  of  hostilities,  and  generally  ending  in  a  formal  declaration  of  war. 
These  letters  are  grantable  by  the  law  of  nations,  {k)  whenever  the  subjects  of 
one  state  are  oppressed  and  injured  by  those  of  uiother ;  and  justice  is  denied 
by  that  state  to  which  tjie  oppressor  belongs.  In  this  case  letters  of  marque  and 
reprisal  (words  used  as  synonymous;  and  aigni^ng,  the  latter  a  taking  in 
return,  the  former  the  passing  the  frontiers  in  order  to  such  taking,)  {I)  may 
be  obtained,  in  order  to  seize   the  bodies   or   goods  of  the  subjects  of  the 

foj  Fnir.  b.  e,  0.  S,  (  H.  Bod  Buberr.  M  loc  rk )  jy. »,  IS,  US.  fi}Dt}tutv.^p.L  S,a.<.f  11. 

il:}lbid.l.S,e.%Hfi.  (Ij  Dabtam.  OL  Mono. 


between  tEe  Bphere  of  powers  of  the  United  States  as  a  nabou,  and  the  Beveral  statw  individ- 
oallr,  bbal  the  latter  ant  forbidden  bf  the  conatitation  to  enter  mto  any  treaty,  alliance  or  con- 
federation, or  to  grant  letters  of  marque  and  Teprisal :  art.  1,  $  10 ;  nor  can  thej  enter  inbt  any 
agreement  or  oompaot  with  another  state  or  with  a  foreigii  power  without  the  oonsent  of 
oMisresn.     Ibid. 

(14}  The  power  to  declare  war  has  not  been  confided  to  the  president  of  the  United  States, 
bnt  u  conferred  apon  conpesB.  Const,  of  U.  8.  art  1,  {  8.  The  president,  howevw,  is.  bj 
the  tame  instnunent  made  conunander-iii-ohiBf  of  the  army  and  navy,  and  it  ie  possible  Im 
faiiD,  in  the  recess  of  congrees,  if  anfficiently  recWess  of  eonaeqneneea,  to  bring  on  a  war  with  a 
foreign  nation,  by  employing  armed  forces  against  it  in  a  hostile  manner.  Those  who  opposed 
tbe  action  of  Uie  government  in  the  ease  of^the  war  with  Mexico,  ineisted  that  that  war  was 
brongfat  on  by  Uie  president  wrongftiUy  taking  forcible  posseeuon  of  the  territoir  in  diiipnte; 
bnt  congrees  jnstiflud  the  preriden^  and  declaied  that  war  eristed  "  by  the  act  of  Meiioo." 
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r  '259 1  <>^'>d'>>S  state,  nntU  eatisfaotioQ  *be  made,  whereTer  they  hwpen  to  be 
<■  '^  -I  foand.  And  indeed  thie  custom  of  reprisaJe  aeemB  dictated  by  natora 
herself;  for  which  reeeon  we  find  in  the  most  ancient  times  very  notable 
instanoeB  of  it.  (mj  Bnt  hen  the  necessity  i^  obvione  of  calling  in  the  sovereiga 
power,  to  determine  when  reprisals  may  be  made;  elae  every  private  sufferer 
would  be  a  judge  in  his  own  oanse.  In  pureuanoe  of  which  principle,  it  is  witii 
OS  declared  by  the  statute  i  Hen.  V,  c.  7,  that,  if  any  subjects  of  Uie  realm  are 
oppressed  in  the  time  of  truce  by  any  foreigners,  the  king  will  grant  marque 
in  due  form,  to  all  that  feel  themselves  gneved.  Which  form  is  thus  directed 
to  be  observed :  the  sufferer  must  first  apply  to  the  lord  privy-seal,  and  he  shall 
make  out  letters  of  request  under  the  pnvy  seal ;  and  if,  after  such  request  of 
satisfaction  made,  the  party  required  do  not  within  convenient  time  make  due 
satisbction  or  restitution  to  the  party  grieved,  the  lord  chancellor  shall  make 
him  out  letters  of  marque  under  the  great  seal ;  and  by  virtue  of  these  he  may 
attfick  and  seize  the  property  of  the  aggressor  nation,  without  hazard  of  being 
condemned  as  a  robber  or  pirate.  (15) 

V.  Upon  exactly  the  same  reason  stands  the  prerogative  of  graQting  aafe-oon- 
ducts,  without  which  by  the  law  of  nations  no  member  of  one  societv  has  a 
right  to  intrude  into  another.  And,  therefore,  Puffendorf  very  justly  resolves,  (n) 
that  it  is  left  in  the  power  of  all  states  to  take  suoh  measures  about  the 
admission  of  strangers  as  they  think  convenient;  those  being  ever  excepted 
who  are  driven  on  the  coasts  by  necessity,  or  by  any  cause  that  deserves  pity  or 
compassion.  Great  tenderness  is  shown  by  our  laws,  not  only  to  foreigners  in 
distress  (as  will  ajjpear  when  we  come  to  speak  of  shipwreoka,)  but  with  regard 
also  to  the  admission  of  strangers  who  come  spontKueously.  For  so  long  as 
their  nation  continues  at  peace  with  ours,  and  they  themselves  behave  peaoe- 
r*260l  i^l?' they  are  under  *the  king's  protection;  though  liable  to  be  sent 
'-  -'  home  whenever  the  king  sees  occasion.  But  no  subject  of  a  nation  at 
war  with  us  can,  by  the  law  of  nations,  come  into  the  realm,  nor  can  travel 

/■iJS««tta«MCDant>iTanb;II«stcr.  Inths  eterenth  book  ofthe  Ulad,  oT  the  npilnla  made  by  himadf 
of  Iba  Epelia  nation  :  Itom  WDom  be  tookamiiltltadeoroiiMe.Ha  wttgnoeioa  Ibr  a  prlie  mm  U  tbe  EUau 
guam  br  Ma  Ihtber  NelBns,  mil  Ibr  dabta  dnl  to  muiy  nrliue  «ab|eota  of  ths  Pj-leu  kingdom  ;  oat  of 
wblob  boo^  tka  king  took  tbree  hTUidred  bead  of  outle  for  hli  own  denuutd,  and  tbe  »t  were  sqnllablj 
dirlded  unODK  tb«  otber  uiwllton. 

C»J  L»w  ofW.  »nd  M.  b.  ^  n.  8,  (  9. 

(15)  [This  mamier  of  etbhIjiik  letters  of  marqiie  boa  long  been  diimsed,  and  aooording  tu  tlie 
statute  of  Hen.  T,  could  only  be  granted  to  peiBoiu  aotnollr  grieved.  But  if  dnrins  a  wai,  a 
subject,  withoat  an;  oommiasioii  Erom  the  king,  should  take  an  enemyB  ship,  the  p^  woold 
not  be  the  property  of  the  captor,  bnt  would  be  one  of  ^e  drottg  of  adnuntlty,  and  woold 
belong  to  the  kng,  or  hia  grantee,  tbe  adnural.  CarUi.  399;  S  Woodd.  433.  Therefore,  to 
encourage  merefaanta  and  otbera  to  fit  oat  privatMra  oi  armed  ithips  in  time  of  war,  by 
varioDsactsof  parliament,  tbe  lord  high  admiraL  or  tbe  oommi^onerB  of  tbe  admiralty,  an 
empowered  to  grant  oomnaiBsions  to  the  onneiB  of  aaoh  ^ps ;  and  the  piiiee  oaptured  ahall  be 
divided  Booording  to  a  oontraot  entered  into  between  the  owners  and  the  captain  and  eiew 
of  the  privHteer.  But  tbe  uwuere,  before  the  ooninuasioti  le  Krant«d,  shall  give  eecnnty  to  the 
admiralty  to  make  ooropensation  Ibr  any  violation  of  treaties  Mtween  those  powers  wiUi  whom 
the  nation  is  at  peaoe.  And  by  the  34  Qeo.  Ill,  c.  47,  they  shall  also  give  seonrity  that 
suoh  aimed  ship  sball  not  be  employed  in  smuagling.  These  oommissians  in  the  statatea, 
and  upon  all  ocoanone,  are  now  ukUed  letters  or  marque.  W  Qeo.  II,  □.  34;  19  Geo,  III,  □. 
67 ;  Molloy,  o.  3,  s.  8.  The  Mng  has  tbe  right  of  releasing  any  piiie  captored  by  each  ships 
at  any  tinie  previonsly  to  oondemnattoa.  II  East,  619.  Letterx  of  macqne  or  general 
repriuua,  as  these  cM>nunJas]ons  are  called,  are  only  v^d  daring  the  war,  and  may  be  vacated 
either  by  eipreas  reTocalion,  or  by  the  misconduot  of  the  partieH,  as  for  example,  by  their 
omelty.    5  Kob.  Rep.  9.] 

In  a  conference  held  at  Paris,  in  1R56,  It  was  agreed  by  the  represeotativBe  of  Aoatiia,  Franoe, 
Great  Britain,  Bardinia,  PrnsHla,  Rnsaiaand  Turkey,  to  abolish  privateering,  and  that  in  time  of 
war  neutral  fliM"  aud  neutral  goods  should  be  inviolable.  The  United  States  was  invited  to  oon- 
our  in  this  modihcation  of  iubimational  law,  bat  deolined,  ooleKBthe  oonferenoe  would  go  farther, 
and  make  all  private  properly  oiampt  from  capture  at  sea.  This  oflerwas  favorably  received  by 
France  and  Russia,  bnt  rejected  by  the  British  Koremment.  There  the  matter  rested  until  the 
breatdng  oat  of  the  rebctli'm  iu  America  in  18St,  when  the  government  of  the  TJmt«d  States 
opened  negotlaUons  with  the  nations  represented  in  the  Paria  conference  of  1856,  and  proposed  to 
withdraw  the  refusal  tji  concur  in  the  conolusiona  of  that  conference;  but  the  offer  elicited  no 
fevorablo  reBponse.    Since  the  close  ofthe  civil  war  in  America,  negotjations  have  been  going  on 
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himself  upon  the  high  eeaa,  or  send  his  goods  and  merchandize  from  one  place 
to  another  withont  danger  of  being  seizM  by  oar  sabjects,  nnless  he  has  letters 
of  safe-con dnct ;  vhich,  by  diners  ancient  statutes,  (o)  mnst  be  granted  under 
the  king's  great  seal  and  enrolled  in  chancery,  or  else  are  of  no  effect:  the  king 
being  supposed  the  beat  judge  of  such  emergencies  as  may  deserve  exception 
from  the  general  law  of  arms.  But  passports  under  the  king's  sign-manual,  or 
licenses  from  his  ambassadors  abroiid,  are  now  more  usually  obtained,  and  are 
allowed  to  be  of  equal  validity.  (16) 

Indeed  the  law  of  England,  as  a  commercial  country,  pays  a  Tcry  particniar 
regard  to  foreign  merchants  in  innumerable  instances.  One  I  cajinot  omit  to 
mention :  that  by  magna  carta  {p)  it  is  provided,  that  all  merchants  (nnlesa 
publicly  prohibited  before  band)  eball  have  safe-conduct  to  depart  from,  to  come 
into,  to  tarry  in,  and  to  go  through  England  for  the  exercise  of  merchandize, 
without  any  unreasonable  imposts,  except  in  time  of  war:  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  shall  be  attached  (if  in  England)  with- 
out barm  of  body  or  goods,  till  the  king  or  his  chief  justiciary  be  informed  bow 
our  merchants  are  treated  in  the  land  with  which  we  are  at  war :  and,  if  oura  be 
secnre  in  that  land,  they  shall  be  secare  in  ours.  This  seems  to  have  been  a 
common  mle  of  equity  among  all  the  northern  nations ;  for  we  le&m  from 
Stiemhook,  (g)  that  it  was  a  maxim  among  the  Goths  and  Swedes,  "  guam  legem 
exieri  nobis  poauere,  eandem  itlia  ponemua.  But  it  is  somewhat  extraordinary, 
that  it  should  have  found  a  place  in  magna  carta,  a  mere  interior  treaty  between 
the  king  and  his  natural-bom  subjects:  which  occasions  the  learned!  Montes- 
qnieu  to  remark  with  a  degree  of  admiration, "  that  the  English  have  made 
•the  protection  of  foreign  merchants  one  of  the  articles  of  their  national  |-  ,„_,  i 
liberty."  (*■)    But  indeed  it  well  juatifles  another  observation  which  he   ^  J 

has  made  (g)  "  that  the  English  know  better  than  any  other  people  upon  earth, 
how  to  value  at  the  same  time  these  three  great  advantages,  religion,  liberty  and 
commerce."  Very  different  from  the  genius  of  the  Koman  people;  who,  in 
their  manners,  their  constitution,  and  even  in  their  laws,  treated  commerce  as 
a  dishonourable  employment,  and  prohibited  the  exercise  thereof  to  persons  of 
birth,  or  rank,  or  fortune;  (i)  and  equally  different  from  the  bigotry  of  the 
cauouiBts,  who  looked  on  trade  as  inconeistent  with  Christianity,  (u)  and  deter- 
mined at  the  council  of  Uel^  nnder  Pope  Urban  II,  A.  D.  1090,  that  it  was 
impossible,  with  a  safe  conscience,  to  exercise  any  traffic,  or  follow  Uie  profession 
of  the  law.  (w) 

These  are  the  principal  prerogatives  of  the  king  respecting  this  nation's  inter- 
course with  foreim  nationa ;  in  all  of  which  he  is  conaidered  as  the  delegate  or 
tepreeenative  of  his  people.  But  in  domestic  affairs  he  is  considered  in  a  great 
variety  of  characters,  and  fh^m  thence  there  arises  an  abundant  number  of  other 
prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legislative  power;  and,  as 
aucb,  has  the  prerogative  of  rejecting  such  provisions  in  parliament  as  he  judges 
improper  to  be  passed.  The  expediency  of  which  constitution  has  before  bwn 
cvmced  at  large,  (x)    I  shall  only  farther  remark,  that  the  king  is  not  bound  by 


(16)  The  acts  impodug  TeetrtkiiitB  npon  aliens  have  been  verj;  mnoh  modified  and  libflralued 
■ince  tiiexe  CommeDtanes  were  wiitUm,  and  an  alien  who  is  gnilt;  of  no  breach  of  the  manld- 
pal  law,  in  not  likely  U>  be  dlBtorbed  in  Oreat  Britain. 

In  the  United  Stat«R  the  pterident  is  empowered,  in  oa«e  of  war  with  any  fotejgn  nation,  to 
impose  TeHtraintB  upon  the  citiienB  oi  reddents  of  inch  nation  who  may  be  witbiu  the  United 
Btatei*,  and  to  remove  them  &om  Uie  conntiy  in  his  diacretJon.    1  Stat,  at  Large,  5T7. 
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any  act  of  parliameat,  nnleaB  he  be  named  therein  by  special  and  particular 
words.  The  most  ^eoeFal  vords  that  can  be  devised  {"  any  person  or  persons, 
r  •262 1  '***^^  pohtic  or  corporate,  Ac")  affect  not  him  in  the  least  if  *they 
1  -1   may  tend  to  restrain  or  diminish  any  of  his  rights  or  interests,  {y)    For 

it  wonld  be  of  most  mischievous  consequence  to  the  public  if  the  strength  of 
the  executive  power  were  liable  to  be  curtailed  without  its  own  express  consent, 
by  constructious  and  implications  of  the  subject.  Yet,  where  an  act  of  par- 
hament  is  expressly  made  for  the  pregervation  of  pnblic  rights  and  the  suppres- 
sion of  public  wrongs,  and  does  not  interfere  with  the  established  rights  oi  the 
crown,  it  is  said  to  be  binding  as  well  npon  the  king  as  upon  the  subject:  {z) 
and,  likewise,  the  king  may  take  the  benefit  of  any  p^tiouJar  act,  though  he  oe 
not  especially  named  (a) 

II.  The  king  is  considered,  in  the  nest  place,  aa  the  generalissimo,  or  the  first 
in  military  command,  within  the  kingdom,  lie  great  end  of  society  is  to  pro- 
tect the  weakness  of  individuals  by  the  united  strength  of  the  community ;  and 
the  principal  use  of  government  is  to  direct  that  united  strength  in  the  best  and 
most  eSeotual  manner  to  answer  the  end  proposed.  Uonarchical  government 
is  allowed  to  be  the  fittest  of  any  for  this  purpose :  it  follows  therefore,  from 
the  very  end  of  its  institution,  that  in  a  monarchy  the  military  power  must  be 
trusted  in  the  hands  of  the  prince. 

In  this  capacity,  therefore,  of  general  of  the  kingdom,  the  king  has  the  sole 
power  of  laiaing  and  regulating  fleets  and  armies.  Of  the  mauner  in  which 
they  are  raised  and  regulated  I  shall  speak  more  when  I  oome  to  consider  the 
military  state.  We  are  now  only  to  consider  the  prerogative  of  enlisting  and 
of  governing  them:  which  indeed  was  disputed  and  cuumed,  contrary  to  all 
reason  and  precedent,  by  the  long  parliament  of  King  Charles  I:  but,  upon 
the  restoration  of  his  son,  was  solemnly  declared  by  the  statute,  13  Car.  II,  c.  6. 
to  be  in  the  king  alone :  for  that  the  sole  supreme  gOTemment  and  command 
of  the  militia  within  all  his  roaiesty's  realms  and  dominions,  and  of  all  forces 
by  sea  and  land,  and  of  all  forte  and  places  of  strength,  ever  was  and  is 
r  *263 1  ^^^  ^undoubted  right  of  his  majesty,  and  his  royal  predecessor^  kings 
*■  ^  and  queens  of  England ;  and  that  both  or  either  house  of  parli^nent 
cannot  nor  ought  to  pretend  to  tbe  same. 

This  statute,  it  is  onrious  to  observe,  extends  not  only  to  fleets  and  umies, 
but  also  to  forts  and  other  places  of  stren^Ji  within  the  realm ;  the  sole  pre- 
rogative  as  well  of  erecting  as  manning  aid  governing  of  which,  belongs  to  the 
king  in  his  capacity  of  general  of  the  kingdom :  {b)  and  all  lands  were  formerly 
subject  to  a  rax  for  building  of  castles  wherever  t^e  king  thought  proper. 
This  was  one  of  the  three  Qiings,  from  contributing  to  flie  perfcrmance  of 
which  no  lands  were  exempted ;  and  therefore  called  by  our  Saxon  ancestors 
the  trinoda  necessitas :  sc  pontis  r^iaratio,  arcis  conslrnctio,  et  expedUio  contra 
hostma.  (c)  And  this  t^ey  were  called  upon  to  do  so  often,  that,  as  Sir  Edward 
Coke  from  M.  Paris  assures  na,  (d)  there  were,  in  the  time  of  Henry  II,  1115 


castles  subsisting  in  England.  The  inconveniences  of  which,  when  granted  out 
to  private  subjects,  the  lordly  barons  of  those  times,  were  severely  felt  by  the 
whole  kingdom ;  for,  as  William  of  !Newburgh  remarks  in  the  reign  of  King 
Stephen, "  erant  in  Anglia  quodammodo  tot  regea  velpotiua  tyranni  quot  domim 
castelhrum :"  but  it  was  felt  by  none  more  sensibly  than  by  two  succeeding 
princes.  King  John  and  King  Henry  III.  And,  therefore,  the  greatest  part  of 
them  being  demolished  in  the  baron's  wars,  the  kings  of  after-times  have  been 
very  cautious  of  suffering  them  to  be  rebuilt  in  a  fortified  manner:  and  Sir 
Edward  Coke  lays  it  down,  (e)  that  no  subject  can  build  a  castle,  or  house  of 
strength  embattled,  or  other  fortress  defensible,  without  the  license  of  the 
king ;  for  the  danger  which  might  ensue  if  every  man  at  his  pleasure  might 
do  it 
It  is  partly  upon  tbe  same,  and  partly  upon  a  fiscal  foundation,  to  secure 
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his  marine  reTenue,  that  the  king  has  t^e  *prerogative  of  appoiating  .  ^^g.  -. 
ports  and  havens,  or  gach  places  only,  for  pereons  and  merchandize  to   l-  ^ 

Cinto  and  ont  of  the  r^Im,  aa  he  in  hie  wisdom  sees  proper.  By  the  feudal 
all  navigable  rivers  and  havens  were  computed  among  the  rwalia,  (/)  and 
were  subject  to  the  sovereign  of  the  state.  And  in  England  it  hath  always  been 
holden,  mat  the  king  ia  lora  of  the  whole  shore,  ( g)  and  particularly  is  the  guar- 
dian of  the  ports  and  havens,  which  are  the  inlets  tmd  gates  of  the  realm ;  (A) 
and  therefore,  so  early  as  the  reign  of  King  John,  we  find  ships  seized  by  the 
king's  officers  for  patting  in  at  a  place  that  was  not  a  legal  port,  (i)  These  legal 
ports  were  nndonotedly  at  first  assigned  by  the  crown ;  since  to  each  of  them  a 
conrt  of  portmote  is  incident,  (j)  the  jorisdiction  of  which  must  flow  from  the 
royal  aathority :  the  great  porta  of  the  sea  are  also  referred  to,  as  well  known 
and  established  by  statute  4  Hen.  IV,  c  iO,  which  ^ohibits  the  landing  else- 
where under  pain  of  confiscation ;  and  the  statute  1  Eliz.  c.  11,  recites,  that  the 
&anchiae  of  lading  and  discharging  had  been  frequently  granted  by  ibe  crown. 

Bat  though  the  king  had  a  power  of  granting  the  fruichise  of  havens  and 
porta,  yet  he  had  not  the  power  of  resumption,  or  of  narrowing  and  confining 
their  limits  when  once  established  ;  but  any  person  had  a  right  to  load  or  dis- 
charge his  merchandize  in  any  port  of  the  haven :  whereby  the  revenue  of  the 
onstoms  was  much  impaired  and  diminished  by  &aadulent  landings  in  obscure 
and  private  comers.  This  occasioned  the  statutes  of  1  Eliz.  c  11,  and  13  and 
14  Car.  11,  a  11,  g  14,  which  enable  the  crown  by  commission  to  ascertain  iha 
limits  of  all  parte,  and  to  assign  proper  wharfs  and  quays  in  each  port  for  the 
exclusive  landing  and  loading  of  merchandize.  (17) 

The  erection  of  beacons,  light-houses  and  sea-marks  is  also  a  branch  of 
the  royal  prerogative ;  whereof  the  first  was  "anciently  used  in  order  r  «„„.  -i 
to  aisna  the  country,  in  case  of  the  approach  of  an  enensy ;  and  all  of  I-  ^ 

them  are  signally  useful  in  guiding  and  preserving  vessels  at  sea,  by  night,  as 
well  aa  by  day.  For  this  purpose  the  king  hath  the  exclusive  power,  by  commis- 
sion under  his  great  seal,  {k)  to  cause  them  to  be  erected  in  fit  and  convenient 
places,  (/)  as  well  upon  the  lands  of  the  subject  as  u^n  the  demesnes  of  the 
OTOwn :  which  power  is  usually  vested  by  lett^  patent  tn  the  office  of  lord  high 
admiraL  (m)  And  by  statute  8  Eliz.  c.  13,  the  corporation  of  the  trinity-house 
are  impowered  to  set  up  any  beacons  or  sea-marks  wherever  they  shall  think 
them  necGssaiT ;  and  if  the  owner  of  the  land,  or  any  other  person,  shall  destroy 
them,  or  shall  take  down  any  steeple,  tree  or  other  known  sea-mark,  he  shtdl 
forfeit  100/,  or  in  case  of  inability  to  pay  it,  ehaJl  be  ipso  facto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  power  vested  in  his 
majesty  by  statutes  \%  Car.  U,  c.  4,  and  29  Geo.  II,  c  IS,  of  prohibiting  the 
exportation  of  arms  or  ammnnition  ont  of  this  kingdom,  und^  severe  penal- 
ties :  and  likewise  the  right  which  the  king  has,  whenever  he  sees  proper,  of 
confining  his  subjects  to  stay  within  the  realm,  or  of  recalling  them  when 
beyond  ttie  seas.  By  the  common  law,  (»)  every  man  may  go  out  of  the  realm 
for  whatever  cause  he  pleaseth,  withont  obtaining  the  king's  leave ;  provided  he 
is  under  no  injnnctiou  of  staying  at  home :  (whicn  libertywas  expressly  declared 
in  King  John  e  great  charter,  though  left  out  in  that  of  Henry  III,)  but  becsnee 
that  every  man  ought  of  right  to  defend  the  king  and  his  realm,  therefore,  the 
king,  at  his  pleasure,  may  command  him  by  his  writ  that  he  go  not  beyond  the 
seas,  or  out  of  the  realm,  without  license ;  and,  if  he  do  the  contrary,  he  shall* 
be  punished  for  disobeying  the  king's  command.  Some  persons  there  anciently 
were,  that,  by  reason  of  their  stations,  were  under  a  perpetual  prohibition  of 
going  abroau  without  license  obtained;  among  which  were  reckoned  all  peers 

(/)  9  Awt.  (.  se:  Crag.  1,  U,  U.  (a)  P.  If.  B.  US.  (k)  Du.  S.  H. 

(A  Hwlox.  Htrt.  KxcS.  m.  (/)  4  Cut.  MS.  (A)  S  luM.  W(.    1  IiuL  US.  _ 

iA  JEot.  CKiM.    1  JN*.  1/.  nL  41.    Prjni.  on  1  Hut.  IW.       (■»  »d.  US.    4lDit.ltt.  imf.  H.  B.M. 

(17)  The  power  tn  renilate  commerce  is  vetted,  bj  the  ooiutitatiOD  of  the  United  Statea,  in 
4>n)gress ;  and  incidents  to  dug  '»  the  poww  to  declare  what  ports  iihall  be  ports  of  entry, 
and  to  ensct  and  munCaiii  beacom,  light  boiiRea,  elo.    See  Ctxist.  art.  1,  %  8. 

Vol.  L— 22  169 


r — as 


266  The  KtNo's  Pehogative.  [Book  L 

r  *2RR  1  **"  account  of  their  being  coanBellorB  of  *the  crown ;  all  knights,  who 
L  '^°i'  J  yfffre  bound  to  defend  the  Kingdom  from  inTasions ;  all  ecclesiaetics,  who 
were  expreasly  confined  by  the  fourth  chapter  of  tiie  constitntionB  of  Clarendon, 
on  acconnt  of  their  attachment  in  the  times  of  popeiy  to  the  see  of  Borne ;  all 
archers  and  other  artificers,  lest  they  should  instruct  foreigners  to  rival  ns  in 
their  several  trades  and  manufactures.  This  was  law  in  the  time»of  Britton,  (o) 
who  wrote  in  the  reign  of  Edward  I :  and  Sir  Edward  Coke  (p)  gives  us 
many  instances  to  this  effect  in  the  time  of  Edward  III.  In  the  succeeding 
reign  the  affiiir  of  traTelling  wore  a  very  difi^nt  aspect ;  an  act  of  parliament 
being  made,  (q)  forbidding  all  persons  whatever  to  go  abroad  without  license ; 
except  only  the  lords  and  other  great  men  of  the  n^m ;  and  true  and  notable 
merchants ;  and  the  king's  soldiers.  But  this  act  was  repealed  bv  the  statute 
4  Jac  I,  c  1.  And  at  present  everybody  has,  or  at  least  asBumes,  tne  liberty  of 
going  abroad  when  he  pleases.  Yet,  undonbt«d)y,  if  the  king,  by  writ  of  n« 
exeat  regnum,  (18)  under  his  great  seal  or  privy  seal,  thinks  proper  to  prohibit 
him  from  so  doing ;  or  if  the  Hng  sends  a  writ  to  any  man,  when  abroad,  com- 
manding his  return ;  (19)  and,  in  either  case,  the  subject  disobeys ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's  lands  shall  be  seized 
till  he  return ;  and  then  he  is  liable  to  fine  and  imprisonment,  (r) 

III.  Another  capacity,  in  which  the  king  is  considered  in  domestic  affairs,  is 
„  the  foantain  of  instice  and  general  conservator  of  the  peace  of  the  kingdom. 
By  the  fountain  of  justice,  the  law  does  not  mean  the  author  or  original,  but 
only  the  distributor.  Justice  is  not  derived  irom  the  king,  as  &om  his  free  g^t ; 
but  he  is  the  steward  of  the  public,  to  dispraise  it  to  whom  it  is  due.  {s)  He  is 
not  the  spring,  but  the  reservoir,  &om  whence  right  and  equity  are  conducted, 
by  a  thousand  channels,  to  every  individual.  The  original  power  of  judicature, 
r  •267 1  **?  ^^^  fandamcntal  principles  of  society,  is  *lodged  in  the  society  at 
L  J  large :  but  as  it  would  be  impracticable  to  render  complete  justice  to  every 
individual,  by  the  people  in  their  collective  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  select  magistrates,  who  with  more  ease  and 
expedition  can  hear  and  determine  complaints ;  and  in  England  this  authority 
has  immemorially  been  exercised  by  the  king  or  his  substitutes.  He  therefore 
has  alone  the  right  of  erecting  courta  of  judicature ;  for,  though  the  constitu- 
tion of  the  kingdom  hath  iatnialed  him  with  the  whole  executive  power  of  the 
laws,  it  is  impossible,  as  well  as  improper,  that  he  should  personally  cMry  into 
execution  this  great  and  extensive  trust :  it  is  consequently  necessary  that  courts 
should  be  erected,  to  assist  him  in  executing  this  power ;  and  equally  necessary 
that,  if  eretcod,  they  should  be  erected  hj  his  authority.  And  nencc  it  is,  th^ 
all  jurisdictions  of  courts  are  either  mediately  or  immraiately  derived  from  the 
crown,  their  proceedings  mn  generally  in  the  king's  name,  tney  pass  under  his 
seal,  and  are  executed  by  Ms  officers. 

It  is  probable,  and  almost  certain,  that  in  very  early  tiroes,  before  our  consti- 
tution arrived  at  its  full  perfection,  our  kings  ia  person  often  heard  and  deter- 
mined causes  between  party  and  party.  But  at  present,  hj  the  long  and  uniform 
us^  of  many  ages,  our  kings  have  delegated  tneir  whole  judicisJ  power  to  the 
judges  of  their  several  courts ;  which  are  the  grand  depositaries  of  the  funda- 
mental laws  of  the  kingdom,  and  have  gained  a  known  and  stated  jurisdiction, 

W  C.  1».  ( t)  1  mat.  ITS.  (a) 5  Bio.  tLo.i.  (r)  1  Hawk.  P.  C.  n. 

WAdkocitatemtinatiU.utatlectMiiUiutiaiamfiKlatvntnrA.    Bnct.  1.  S,  tr.  1.  e.  S. 

<19)  [At  Grst  thiH  writ  was  employed  to  hjnder  the  olergf  from  goin^  to  Rome ;  it  waa 
afterward  extended  to  laymeii  mochiimtine  and  cnacertiQg  meaHorea  agamat  the  state  ;  and 
haH  at  length  been  applieid  to  prevent  a  Himtcrfcge  from  the  justice  of  the  mitiun,  thoiuh  in 
matters  of  private  conoorament.  It  ie  now  iesnable  from  Uie  court  of  chaucorj,  m  order  to 
get  b^!  for  au^  oeriaio,  equitable  and  mocev  debt,  dne  to  a  person  within  the  junsdiotion  afid 
eDtitlsd  to  Bne  the  debtor  for  tmch  demand,  aud  it  ia  granted  apon  affidavit  of  tbe  debtor's 
intention  to  go  abroad.    See  3  Haddock's  Ch.  Pr.  279,  and  Beames  on  Ne  Bieat  Regno.] 

(19)  [The  exercise  of  this  prerogative  haa  been  long  diBOaed,  and  it  ia  probable  Uiat  it  will 
never  be  remuned.    For  the  ancient  leaning  npon  it,  see  3  Inat  o.  84.] 
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reflated  bj  certain  and  eitabliahed  rules,  wMch  the  crown  itself  cannot  now 
alter  but  by  act  of  parliament,  {t)  And  in  order  to  maintain  both  the  dignity 
and  independence  of  the  judseg  in  the  superior  courts,  it  is  enacted  by  the 
statute  13  Wm.  Ill,  a  2,  that  their  conuniBsiouB  shall  be  made  (not,  aa  formerly, 
durante  bene  placilo,  but)  qvamdiu  bene  ae  gesserint,  and  their  salaries  ascer- 
tained and  established  ;  but  tliat  it  may  be  lawful  to  remove  them  on  the  address 
of  both  houses  of  parliament.  And  now,  by  the  noble  improvements  of  that 
Jaw,  in  the  statute  of  1  Geo.  Ill,  c  23,  enacted  at  the  earnest  recommendation  of 
*the  king  himself  &om  the  throne,  the  judges  are  continued  in  their  r  maoo  -i 
offices  during  their  good  behavior,  notwiths^ding  any  demise  of  the   I-  J 

crown,  (whicn  was  mrmerly  held  (w)  immediately  U)  vacate  their  seats)  (20)  and 
their  full  salaries  are  absolutely  secured  to  them  during  the  continuance  of  their 
commissions ;  his  majesty  havmg  been  pleased  to  declare,  that  "  he  looked  upon 
the  independence  and  uprightness  of  the  jndges  as  essential  to  the  impariaal 
administration  of  justice ;  as  one  of  the  best  securities  of  the  rights  and  liberties 
of  his  subjects ;  and  as  most  condacive  to  the  honor  of  the  crown."(z) 

In  criminal  proceedings,  or  prosecutions  for  offences,  it  would  be  a  still  higher 
absurdity  if  the  king  personally  sate  in  judgment ;  because,  in  regard  to  these, 
he  appears  in  ano&er  capacity,  that  of  prosecutor.  All  offences  are  either 
against  the  king's  peace,  or  his  crown  and  dignity ;  and  are  so  laid  in  every 
indictment  For  though  in  their  coueequences  they  generally  seem  (except  in 
the  case  of  treason,  and  a  very  few  others,)  to  be  rather  ounces  against  the 
kingdom  than  the  king,  yet  as  the  public,  which  is  an  invisible  body,  has  delega- 
ted all  its  power  ana  rights,  with  reg^d  to  the  ezeontion  of  the  laws  to  one 
visible  magistrate ;  all  affronts  to  that  power,  aud  breaches  of  those  rights  are 
immediately  offences  against  him,  to  whom  they  are  so  delegated  by  the  public. 
He  is  therefore  the  proper  person  to  prosecute  for  all  public  offences  and  breaches 
of  the  peace,  being  the  person  iniur^  in  the  eye  of  the  law.  And  this  notion 
was  carried  so  &r  in  the  old  Oothio  constitution,  (wherein  the  king  was  bound 
by  bis  coronation  oath  to  oonserve  the  peace,)  that  in  case  of  any  forcible  injury 
oiTered  to  the  person  of  a  feUow-subject,  the  offender  was  accnsed  of  a  kind  oi 
perjury,  in  having  violated  the  king's  coronation  oath,  dicebatur  fregiaee  jura 
mentum  regis  Juratujn.  (y)  And  hence  also  arises  another  *brancn  of  r  toon  -i 
the  prerogative,  that  of  pardoning  offences ;  for  it  is  reasonable  that  he   '^  -■ 

only  who  is  injured  should  have  the  power  of  forgiving.  (21)  Of  prosecutions 
and  pardons  I  shall  treat  more  at  large  hereafter ;  and  only  mention  them  here, 

|()  a  Qavk.  P.  C.  9.  (w1  Lord  Bavin.  T(T.  \x)  Com.  Jonrn.  I  Har.  ITSl. 

(V)  SUgrnb.  dg^n  Ooa.!.  S,o.  S.  A  notion  somewtut  ■Imllsr  lo  (bl>  may  be  Iband  bfliB  JDma.o.  I, 
I  GT  And  no  ■Iso,  Then  th«  Chief  JnMlca  Tborpa  iru  oondenuMd  to  be  haoged  Ibr  bilbeiT,  be  TU  Mid 
tacrameitumdomi<dTtffilfitgl**l.    Bot.  Pari.  K  Edic.  III. 


Tbe  jndfw  of  the  oonita  of  the  United  States  hold  thdr  offices  during  good  behavinr,  and 
Teceive  fur  their  servioeB  a  oompensation  which  oaonot  be  diminished  dnnni;  theii  contiuuniiue 
in  offloe.  CoobL  art.  3,  $1.  They  are  appointed  b;  the  president  aod  cunfiniied  by  the  Ronate. 
Coast  art.  2,  j  2.  They  may  be  removed  fVom  office  by  the  process  of  impeachment,  lifee. 
other  dvil  offlcem,  and,  by  an  act  of  oonsreas  pasHod  in  18&I,  they  may  retire  after  ten  years 
service,  withoat  diminntion  of  salaij,  at  the  age  of  TO  years.  The  territorial  jndicial  officers  hold 
cnily  dnrinK  pleasure. 

(^l)i"Ttaa  high  prerngaidve  is  iuMparably  iDDident  to  the  otowh,  and  the  king  is  intrnvted 
with  It  npon  speoSl  confidence  that  ho  wiU  span  thoae  only  whose  case,  conld  it  have  been  fore- 
seen, the  law  it^lf  may  be  preaamed  willing  to  have  excepted  oat  of  its  general  roles,  wbioh 
the  wisdom  of  man  camiot  make  so  perfect  ns  t«  anit  every  particular  case.''  Co.  Lit.  114,  b. ; 
HaL  P.  C.  104 ;  3  liist.  233 ;  Show,  ^.  The  power  of  the  crown  to  pardon  a  forfeitnre  and  to 
grant  rertitntion  can  only  be  eiercised  whore  things  remwn  in  atatn  qno,  bnt  not  so  as  to  affect 
legal  rights  vested  in  third  persons.  Rei  e.  Amery,  2  Term  Bep.  569.  Tiat  is  a  personal  tmnt 
aod  prerogative  in  the  tcing  for  a  fonntajn  of  boimty  and  grace  to  Ms  subjects,  as  he  observes 
them  deserving  or  nseftil  to  the  pabUo,  which  he  con,  neither  by  pvit,  or  otherwise,  extinguish : 

Er  Holt,  C.  J.,  lid.  Raym.  !n4.    Ae  he  cannot  but  have  the  admrnistration  of  pnbUc  revenge,  so 
cannot  bat  nave  a  power  to  remit  it  by  his  pardon  when  he  Judges  proper.    Idem.  ] 
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in  this  cursory  manner,  to  shew  the  constitntioDiil  grounds  of  this  power  of  the 
crown,  and  how  regularly  connected  all  the  links  are  in  this  vast  chain  of 
prerogative. 

In  this  distinct  and  separate  existence  of  the  judicial  power  in  a  peculiar  body 
of  men,  nominated  indeed,  but  not  removable  at  pleasnrej  by  the  crown,  con- 
sists one  main  preservative  of  the  public  liberty  wiiich  cannot  subsist  long  in 
any  state  nnless  the  administration  of  common  justice  be  in  some  degree  sepa- 
rated both  from  the  legislative  and  also  from  the  executive  power.  Were  it 
i'oined  with  the  legislative,  the  life,  liberty,  and  property  of  the  subject  would 
e  in  the  hands  of  arbitrary  judges,  whose  decisions  would  be  then  regulated 
only  by  their  own  opinions,  and  not  by  any  fundamental  principles  of  law ; 
which,  though  legislators  may  depart  from,  yet  judges  are  Dound  to  observe. 
Were  it  joined  witb  the  executive,  this  union  might  soon  be  an  overbalance  for 
the  legislative.  For  which  reason,  by  the  statute  of  16  Car.  I,  c  10,  which 
abolished  the  court  of  star  chamber,  effectual  care  is  taken  to  remove  all  judi- 
cial power  out  of  the  hands  of  the  king's  privy  coaacil ;  who,  as  then  was 
evident  from  recent  instances,  might  soon  be  inclined  to  pronounce  that  for  law 
which  was  most  agreeable  to  the  prince  or  his  officers.  Nothing  therefore  is 
more  to  be  avoided,  in  a  free  constitution,  than  uniting  the  provinces  of  a  judge 
and  a  minister  of  state.  And,  indeed,  that  the  absolute  power  claimed  and 
exercised  in  a  neighbouring  nation  is  more  tolerable  than  that  of  the  eastern 
empires,  is  in  great  measure  owing  to  their  having  vested  the  judicial  power  in 
their  parliaments,  a  bodv  separate  and  distinct  from  both  the  legislative  and 
executive ;  and,  if  ever  tnat  nation  recovers  its  former  liberty,  it  will  owe  it  to 
the  efforts  of  those  assemblies.  In  Turkey,  where  ever^  thing  is  centered  in  the 
r  «q«Q  1  sultan  or  his  ministers,  'despotic  power  is  in  its  meridian,  and  wears  a 
^  ^   more  dreadful  aspect. 

A  consequence  of  this  prerogative  is  the  legal  ubiquity  of  the  king.  His 
maj^y  in  the  eye  of  the  law  is  always  present  m  all  hia  courts,  though  ne  can- 
not personally  distribute  justice.  («)  His  judges  are  the  mirror  by  which  the 
kiu^B  image  is  reflected.  It  is  the  regal  office,  and  not  the  royal  person,  that  is 
always  present  in  court,  always  ready  to  undertake  prosecutions,  or  pronounce 
^ndsment,  for  the  benefit  and  protection  of  the  subject.  And  from  this  ubiquity 
it  follows,  that  the  king  can  never  be  nonsuit;  (a)  for  a  nonsuit  is  the  desertion 
of  the  suit  or  action  k^  the  non-appearance  of  the  plaintiff  in  court.  (32]  For 
the  same  reason,  also,  m  the  forme  of  legal  proceedings,  the  king  is  not  said  to 
appear  by  his  attorney,  as  other  men  do;  for  in  contemplation  of  law  he  is 
Euways  present  in  oonrt{d) 
^  From  the  same  original,  of  the  king's  being  the  fountain  of  justice,  we  may 
also  deduce  the  prerogative  of  issuing  proclamations,  which  is  vested  in  the  king 
alone.  These  proclamations  have  then  a  binding  force,  when,  (as  Sir  Edward 
Coke  obserres,)  {c)  they  are  grounded  upon  and  enforce  the  laws  of  the  realm. 
For,  though  uie  making  of  laws  is  entirely  the  work  of  a  distinct  part,  the 
legislative  branch  of  the  sovereign  power,  yet  the  manner,  time,  and  circum- 
stances of  putting  those  laws  in  execution  must  frequently  be  left  to  the  dis- 
cretion of  the  executive  m^strate.  And  therefore  his  constitutions  or  edicts 
concerning  these  points,  which  we  call  proclamations,  are  binding  upon  the 
subject,  where  they  do  not  either  contradict  the  old  laws  or  tend  to  esteblish 
new  ones ;  bnt  only  enforce  the  execution  of  such  laws  as  are  already  in  being, 
in  such  manner  as  the  king  shall  judge  necessary.  Thus  the  estebliehed  law  is, 
that  the  king  may  prohibit  any  of  his  subjecte  from  leaving  the  realm ;  a  procla^ 
r  ♦271 1  '"*"'*'*  therefore  forbidding  this  in  general  for  three  weeks,  by  laying  'an 
^  ■•  embargo  upon  all  shipping  in  time  of  war,  (d)  will  be  equally  binding 

M  Fortuo.  e.  B.  9  Init  ISO.  (n)  Co.  litt  Il».  <»)  nsob.  1.81.  («)  «  iMt.  Mi. 


(32)  [Bnttlieattomev-Keuenlnuv  enters  mmimUvroasovi,  which  has  tlie  eStet  of  r  iuni~ 
BuiL    d>.  Litt.  139.] 
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as  an  act  of  parliament,  because  foanded  upon  a  prior  law.  Bnta  proclamation 
to  lay  an  embargo  in  time  of  peace  npon  all  vesseU  laden  with  wheat  (though 
in  a  time  of  a  public  scarcity)  Deing  coutrary  to  law,  and  partiotilarly  to  statat« 
23  Car.  II,  c  13,  the  adviaera  of  such  a  proclamation,  and  all  persons  acting 
under  it,  fonnd  it  necessary  to  be  indemnitied  by  a  special  act  of  parliament 
7  Geo.  Ill,  c.  7.  A  proclamation  for  disarming  papists  is  also  binding,  being 
only  in  eiecation  of^what  the  legislature  haa  firet  ordained :  but  a  proclamation 
for  allowing  arms  to  papists,  or  for  disannine  any  prot«8taiit  aobjecta  will  not 
bind ;  because  the  first  wonld  be  to  assame  a  dispensing  power,  the  latter  a  legis- 
latiye  one ;  to  the  vesting  of  either  of  which  in  any  single  person  the  laws  of 
England  are  absolutely  strangers.  Indeed  by  the  statute  31  Hen.  VIII,  c  6,  it 
was  enacted,  that  the  king's  proclamations  snonld  hare  the  force  of  acts  of  par- 
liament ;  a  statute  which  was  calculated  to  introduce  the  most  despotic  tn^ny, 
and  which  must  have  proved  fata!  to  the  liberties  of  this  kingdom,  haa  it  not 
been  luckily  repealed  in  the  minority  of  his  successor,  about  five  yearaafter.(«]|  (28) 

IT.  The  king  ig  likewise  the  fountain  of  honour,  of  office,  and  of  pnvil^^; 
and  this  in  a  different  sense  from  that  wherein  he  is  styled  the  fountain  of  jus- 
tice ;  for  here  he  is  really  the  parent  of  them.  It  is  impossible  that  government 
can  be  maintained  without  a  due  subordination  of  rank ;  that  the  people  maj 
know  and  distinguish  such  as  are  set  over  them,  in  order  to  yield  them  their 
due  respect  and  obedience ;  and  also  that  the  ofKcers  themselves,  being  encour- 
aged by  emulation  and  the  hopes  of  superiority,  may  the  better  disdiarge  their 
functions;  and  the  law  supposes  that  no  one  can  be  so  good  a  judge  of  their 
several  merits  and  services,  as  tjie  king  himself  who  employs  toem.  It  has, 
therefore,  intrusted  him  with  the  sole  power  of  conferring  dignities  and  honours, 
in  confidence  that  he  will  bestow  them  upon  none  hut  such  as  deserve  them. 
And  therefore  all  degrees  of  *nobility,  of  tcnighthood,  and  other  titles,  r  Mma  -i 
are  received  by  immolate  grant  &om  the  crown :  eilJier  expressed  in   I-  -^ 

writing  by  wnts  or  letters  patent,  as  in  the  creation  of  peers  and  baronets ;  or 
by  corporeal  investiture,  as  in  the  creation  of  a  simple  knight  (24) 

From  the  same  principle  also  arises  the  prerogative  of  erecting  and  disposing 
of  offices ;  for  honours  and  offices  are  in  their  nature  convertible  and  synony- 
mous. All  offices  under  the  orown  carry  in  th^  eye  of  the  law  an  honour  along 
witli  them ;  because  they  imply  a  superiority  of  parte  and  abilities,  being  supposed 
to  be  always  filled  with  those  that  are  most  able  to  execute  them.  And  on 
the  other  hand,  all  honours  in  their  original  had  duties  or  offices  annexed  to 
them ;  an  earl,  comes,  was  the  conservator  or  governor  of  a  county ;  and  a 
knight,  m.ile9,  was  bound  to  attend  the  king  in  his  wars.  For  the  same  reason, 
therefore,  that  honours  are  in  the  dispoaal  of  the  king,  offices  ought  to  be  so 
likewise;  and  as  the  king  may  create  new  titles,  so  may  he  create  new  offices : 
bat  with  this  restriction,  that  he  cannot  create  new  offices  with  new  fees  imnexed 
to  them,  nor  annex  new  fees  to  old  ofGces ;  for  this  would  be  a  tax  upon  the 
subject,  which  cannot  be  imposed  but  by  act  of  parliament.  (/)  Wherefore,  in 
13  Hen.  IV,  a  new  office  being  created  by  the  king's  letters  patent  for  measuring 
cloths,  with  a  new  fee  for  the  same,  the  letters  patent  were,  on  account  of  the 
new  fee,  revoked  and  declared  void  in  parliament.  ) 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the  prerogative  of  confer- 
ring privileges  upon  private  persons.    Such  as  granting  place  or  precedence  to 

{()  3UL  1  Edir.  VI.  o.  1*.  {/)  S  iDrt.  MS. 

(33)  [PrMlanutions,  and  what  are  often  eqajvalflnt  to  Oiein,  orden  of  the  privy  oonncil,  in 
reepeot  of  SQbJecte  oT  revenue,  Bomatimea  iMoe  upon  pabllo  Knmnda ;  bat  aa  uiwe  am  alwajB 
examinable  in  parliament,  tiieir  abuse  for  U17  oontinnea  period  can  hardly  ooonr  1  jet, 
being  the  sMuiuptioa  of  a  diapenmng  power,  vigilance  on  their  pntnuilgatiou  cannot  be  too 
■bricL] 

(34)  TltlM  of  nobOitj  am  forbidden  to  be  granted  by  the  United  Statett,  or  by  aux  °^  ^''  ^'^- 
vidnal  statw,  and  no  person  holding  any  office  of  tmst  or  profit  nndor  them,  con,  without  Hie 
coDimit  of  ooDgrcBS,  accept  of  any  present,  emolument,  offloe  or  title  of  any  kind  whatever, 
(h>m  any  king,  piiuce  ur  foreign  Btote.    Const,  of  U.  S.,  art.  I,  }$  9  and  10, 
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any  of  his  subjects,  (28)  as  shal!  eeem  good  to  his  royal  Trisdom :  (^)  or  ench  as 
converting  aliens,  or  persons  bom  ont  of  the  king's  dominions  into  denizens  - 
(36)  whereby  some  rery  considerable  privileges  of  natural-bom  subjects  are  coD' 
feired  apoa  them,  ^ch  also  is  the  prerogative  of  erecting  corporations, 
whereby,  a  number  of  private  personB  are  united  and  knit  together,  and  enjov 
r  *273  1  ""^'^J  liberties,  powers  and  immnnitiea  in  their  politic  *capaci^,  which 
'-  -I   they  were  utterly  incapableof  in  their  natural.  (27)  Of  aliens,  denizens, 

natural-bom,  and  naturalized  subjects,  I  shall  speak  more  largely  in  a  subse- 
quent chapter ;  as  also  of  corporations  at  the  close  of  this  book  of  our  commen- 
taries. I  now  only  mention  them  incidentally,  in  order  io  remark  the  kind's 
prerogative  of  making  them ;  which  is  grounded  upon  this  foundation,  that  fiie 
king,  naving  the  sole  administration  of  the  government  in  his  hands,  is  the  beet 
and  the  only  judge  in  what  capacities,  with  what  privileges,  and  under  what 
distinctions,  his  people  are  the  heat  qualified  to  serve  and  to  act  under  him. 
A  principle  which  was  carried  so  tar  by  the  imperial  law,  that  it  was  determined 
to  De  the  crime  of  sacrilege,  even  to  doubt  whether  the  prince  bad  appointed 
proper  ofiScers  in  the  state.  (A) 

V.  Another  light  in  which  the  laws  of  England  consider  the  king  with 
regard  to  domestic  concerns,  is  as  the  arbiter  of  commerce.  By  commerce,  I 
at  present  mean  domestic  commerce  only.  It  would  lead  me  into  too  large 
a  field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign  trade,  its  priv- 
ileges, regalations,  and  restrictions ;  and  would  be  also  quite  beside  the  purpose 
of  tiiese  commentaries,  which  are  confined  to  the  laws  of  England ;  whereas  no 
mnaicipal  laws  can  be  snfiicieut  to  order  and  determine  the  very  extensive  and 
complicated  afiblrs  of  traffic  and  merchandize ;  neither  can  they  have  a  proper 
aathority  for  this  purpose.  For,  as  these  are  transactions  earned  on  between 
subjects  of  independent  states,  the  municipal  laws  of  one  will  not  be  regarded 
by  the  other.  For  which  reason  the  afbirs  of  commerce  are  regulated  by  a  law 
of  their  own,  called  the  law  merchant  or  lez  Twreaioria,  which  all  nations  ^ree 
in,  and  take  notice  of.  And  in  particular  it  is  held  to  be  part  of  the  law  of  Eng- 
land, which  decides  the  causes  of  merchmita  by  the  general  mlee  which  obtain 
in  all  commeroial  countries ;  and  that  often,  even  in  mattera  relating  to  domes- 
tic trade,  as  for  instance,  with  regard  to  the  drawing,  the  acceptance,  and  the 
tnuisfer  of  inland  bills  of  exchange,  (i) 

r  *274 1  *^i**i  ^'  i°  England,  the  king's  prerogative,  so  &r  as  it  relates  to  mere 
I-  -'   domestic  commerce,  will  &11  pnncipally  under  the  following  articles : 

First,  the  ratablishment  of  public  marts,  or  places  of  bupng  and  selling,  such 
as  markets  and  fairs,  with  the  tolls  thereunto  belonging.  These  can  only  be  set 
up  by  virtue  of  the  king's  grant,  or  by  long  and  immemorial  usage  and  pre- 
scription, which  presupposes  such  a  grant  (k)  The  limitation  of  these  pnblic 
resvts  to  such  time  and  such  place  as  maybe  most  convenient  for  the  neighbour- 
hood, forms  B  part  of  economics,  or  domestic  polity,  which,  considenng  the 
kingdom  as  a  large  family,  and  the  king  as  the  master  of  it,  he  clearly  has  a 
right  to  dispose  and  order  as  he  pleases. 

<WpwW  Ht,  gw  «tiy«ri(1wp<rntw.      C.B.TB,  g.       (flCo.UttlTI.    La.  aftfin.  Ml,  IMt.        (DSIiuLnO. 

(25)  [The  king  bv  the  oommon  law  ooold  have  crested  ■  duke,  earl,  •£<].,  aod  could  tutve  given 
him  preoedenoe  before  all  otben  of  the  xanie  rank,  a  prerogative  not  Duftequently  exerciBed  in 
ancient  times ;  but  it  was  reab^ned  bv  the  31  Hon.  vIU,  o.  10,  which  BetUos  the  place  or  pre- 
cedeuoe  of  all  the  nobility  and  great  (^ceia  of  state.  ] 

(26)  Thie  power  in  the  United  States  iB  confeired  apt 

(27)  In  America,  the  power  to  create  corporatioaB  u „ , . 

upon  the  feneral  goveniinent  in  eiprese  tenns  in  tiie  conititatjon,  bnt  oaa  been  eiercieed  ae  aiuil- 
iuy  to  power*  expreBaly  given;  om  in  the  iaooiporation  of  the  United  State*  bank,  and  in  the  act 
nnder  which  the  prawnt  national  bankg  are  orgauiied.  Bee  UoCnlloah  «.  Macjland,  4  Wheat 
310.  Within  the  Dixtrict  of  Columbia,  congreBB,  possessing  eiolnsive  powers  of  legislation,  mav 
of  oonrse  ohftrter  corponUons.  But  there,  ae  wau  a*  In  the  territories  gaoerall;,  this  power  is 
allowed  to  be  exorcised  bj  the  local  legisUtore. 

In  Englaud  the  power  to  oreMe  corporations  ia  exarcised  by  thsLegislatnre,  and  the  royal 
prerugabve  is  diMued. 
174 
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Secondly,  the  regulation  of  weights  and  measnreB.  These,  for  tiie  adTsntage 
of  the  pnblio,  ought  to  bo  nniveraallj  the  same  throughout  the  kingdom;  being 
the  general  criteriona  which  reduce  all  things  to  the  same  or  ao  equivalent  value. 
Bat,  ae  weight  and  measure  are  tilings  in  their  nature  arbitiury  and  imcertaiD, 
it  is  therefore  expedient  that  they  be  reduced  to  some  fixed  mle  or  standard; 
which  standard  it  is  impossible  to  fix  by  any  written  law  or  oral  proclamation ; 
for  no  man  can,  by  words  only,  give  another  an  adequate  idea  of  a  foot-mle,  or 
a  pound-weight  It  is  therefore  neceasary  to  have  reconrse  to  some  visible,  pal- 
pable, matenai  standard ;  by  forming  a  comparison  with  which  all  weights  and 
measures  may  be  reduced  to  one  uniform  size :  and  the  prerogative  of  fixing 
this  standard  our  ancient  law  vested  in  the  crown,  as  in  Kormandy  it  belonged 
to  the  duke.  (2)  This  standard  was  originally  kept  at  Winchester ;  and  we  find 
in  the  laws  of  King  Edgar,  (m)  near  a  century  before  the  conquest,  an  injunction 
that  the  one  measure,  wnich  was  kept  at  Winchester,  should  be  observed  through- 
out the  realm.  Most  nations  have  regulated  the  standard  of  measnres  of  length 
by  *oompanBon  with  the  parts  of  the  hnmui  body ;  as  the  palm,  the  r  no'rs  1 
hand,  the  span,  the  foot,  the  cubit,  the  ell,  ^uItui,  or  arm,)  the  pace,  and  '-  ^ 
the  &thom.  But,  as  these  are  of  different  dimensions  in  men  of  different  propor- 
tions, our  ancient  historians  (n)  inform  us,  that  a  new  standard  of  langitudiual 
measure  was  ascertained  by  King  Henry  Ote  First,  who  commanded  that  the  ulna, 
or  ancient  ell,  which  answers  to  the  modem  yaid,  should  be  made  of  the  exact 
length  of  his  own  arm.  And,  one  standard  of  measures  of  length  being  gained, 
all  others  are  easily  derived  from  thence;  those  of  greater  length  by  multiply- 
ing, those  of  less  by  subdividing,  that  origiual  standard.  Thus,  by  the  statute 
c^ed  composiiio  mnarwm  et  perticarum,  five  yards  and  a  half  make  a  perch ; 
and  tho  yard  is  subdivided  into  three  feet,  and  each  foot  into  twelve  inches ; 
which  inches  will  be  each  of  the  length  of  three  grains  of  bajrley.  Superficial 
measures  are  derived  by  squaring  those  of  length  ;  and  measures  of  capacity  by 
cubing  them.  The  atani^rd  of  weights  was  originally  taken  from  corns  of 
wheat,  whence  the  lowest  denomination  of  weights  we  have  is  still  called  a 
grain ;  thirty-two  of  which  are  directed,  by  the  statute  called  compesitio  menstt- 
Tarum,  to  compose  a  penny-weight,  whereof  twenty  make  an  ounce,  twelve 
ounces  a  pound,  and  so  upwards.  And  upon  these  principles  the  first  standards 
were  made ;  which,  being  originally  so  fixed  by  the  crown,  their  subsequent  r^- 
nlations  have  been  generally  made  by  the  long  in  |»rliament  Thus,  under 
King  Bichard  I,  in  nis  parliament  holden  at  Westminster,  A.  D.  1197,  it  was 
ordained  that  there  should  be  only  one  weight  and  one  measure  throughout  the 
kingdom,  and  that  the  custody  ot  the  assize,  or  standard  of  weights  and  meas- 
ures, should  be  committed  to  certain  persons  in  every  city  and  borough ;  (o) 
Jrom  whence  the  ancient  office  of  the  king's  aulnager  seems  to  have  been  derived!, 
whose  duty  it  was,  for  a  certain  fee,  to  measure  aU  cloths  made  for  sale,  till  the 
office  was  abolished  by  the  statute  11  and  13  Wm.  Ill,  c.  30.  In  King  John's 
time,  this  ordinance  of  King  Richard  was  *ft%qnently  dispensed  with  r  ^ivg  -■ 
for  money,  {p )  which  occasioned  a  provision  to  bo  made  for  enforcing  it,   L  -I 

in  the  great  charters  of  King  John  and  his  son.  {q)  These  original  standards 
were  called  ^ndiM  regis,  (r)  and  mensura  domini  regis;  (s)  and  are  directed  by 
a  variety  of  subsequent  statutes  to  be  kept  in  the  eicneqncr,  and  all  weights  and 
measures  to  be  made  oomformable  thereto.  It)  But,  as  Sir  Edward  Coke  ob- 
serves, (u)  though  this  bath  so  often  by  anuiority  of  parliament  been  enacted, 
yet  it  could  nevef  be  effected ;  so  forcible  is  custom  with  the  multitude.  (38) 


.„, Ja  f  an,  r.  SpeTin,  iTflL  r.  innHl  WHUiu,  ttS.  (o)  Hmed.  Hatth.  FtuK. 

(pi  Hored,  A.  D.  lan.  lol  9  Hen.  HI.  o.  ». 

(r)  Plae.  K  Sdw.  I.  mud  CoiTePa  Interpr.  Kt.  pondst  rwll.  (i)  net.  1,  1). 

W  H  Bdw.  in.  St  1,  0.  IZ    »  Kdw.  m.  St.  fi,  0.  10.    ISBlo.  a.  0.  S.    SEeiLVI.c.S.    11 
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Thirdly,  as  money  is  the  medinm  of  commeroe,  it  is  the  kin^s  pren^tiTe,  as 
the  arbiter  of  domestic  commerce,  to  give  it  authority  or  make  it  current. 
Money  is  an  imiTeraal  medium,  or  common  standard,  by  compariBon  with  which 
the  Talue  of  ^1  merchandize  may  be  ascertained ;  or  it  is  a  sign  which  repre- 
sents the  respective  values  of  all  commodities.    Metals  are  well  calculated  for 
this  si^,  because  they  are  durable  and  are  capable  of  many  subdirisione ;  and 
a  precious  metal  is  stiU  better  calculated  for  this  purpose,  because  it  is  the  most 
portable.    A  metal  is  also  the  most  proper  for  a  common  measure,  because  it 
can  easily  be  reduced  to  the  same  standara  in  all  nations :  and  every  particular 
nation  fixes  on  it  its  own  impression,  that  the  weight  and  standard  (wherein  con- 
sists the  intrinsic  value)  may  both  be  Imowu  by  inspection  only. 
As  the  quantity  of  precious  metala  increases,  that  is,  the  more  of  them  there 
f  is  extracted  from  the  mine,  this  universal  medium,  or  c 
C  in  value,  and  grow  less  precions.    Above  a  thousand  millions  o 
{  culated  to  have  been  imported  into  Europe  from  America  within  less  than  three 
r  *277 1    "^^^^"^^  i  ^""^  '^^  quantity  is  daily  increasing.     *The  consequence  is, 
^  '    that  more  money  must  be  given  now  for  the  same  commodity  than  was 

\  given  an  hundred  years  ago.  And,  if  any  accident  were  to  diminish  the  quantity 
'  of  gold  and  silver,  their  value  would  proportionably  rise.  A  horse,  that  was  for- 
merly worth  ten  pounds,  is  now  perhaps  worth  twenty ;  and,  bif  any  &ilure  of 
current  specie,  the  price  may  be  reduced  to  what  it  was.  Yet  is  the  horse  in 
reality  neither  dear^  nor  cheaper  at  one  time  than  another :  for,  if  the  metal 
which  constitutes  the  coin  was  formerly  twice  as  scarce  as  at  present,  the  com- 
modity was  then  as  dear  at  half  the  price  as  now  it  is  at  the  whole.  (29) 

The  coinii^  of  monev  is  in  all  states  the  act  of  the  sovereign  power ;  for  the 
reason  just  mentioned,  that  its  value  may  be  known  on  inspection.  (30)  And 
with  reelect  to  coinage  in  general,  there  are  three  things  to  be  considered  there- 
in ;  the  materials,  the  impression  and  the  denomination. 

parliament  to  fix  and  eatablish  the  standard  and  muformitT'of  weighteandmeasniw,  Aotuttomoi 
osoffe  oounterTBiling  these  etatntw  is  void  in  law.  On  these  oiutoms,  see  3  T.  B.  371 ;  4  id.  314, 
160;  5  id.  353;  6l£338j  4  Taunt.  102. ] 

In  the  United  StatM,  the  power  to  regolate  w«dght»  and  measniM,  Is  in  ocoignaa.  CoiuL  act. 
1,(8. 

(30)  [In  ocmmderiiic  the  prioee  of  aiticleB  in  anoient  Unee,  regard  mast  bIwsjb  be  Iiad  to 
the  weigbt  of  Uie  BhiUiDK,  or  tile  qnuititf  of  diver  which  It  oontained  at  different  periods. 
Proin  the  conquest  till  tbe  SOtb  jear  of  Edward  III,  a  poond  sterling  was  aotnallr  a  pound  tmv 
wei^t  of  diver,  which  was  divided  into  twenty  ahillhijpa ;  »o  if  ten  pounds  at  that  time  were  the 
price  of  a  home,  the  «aTne  qnantity  of  Bilver  was  pud  for  it  as  is  now  ^ven,  if  ita  prioe  in  thirtf 
pounds. 

This,  therefore,  Is  one  great  canse  of  the  appHont  differenoe  in  the  prioee  of  oommodiUes  in 
anoient  and  modem  tjmes.  Abont  the  jeai  1347,  Edward  III  coined  twenty-two  ahitiings  ont 
of  a  ponnd ;  and  five  years  aflerwarda  he  ooined  twenty-five  ahiilinKS  ont  of  the  aame  qoao- 
tily.  Hen^  Y,  in  the  begmning  uf  bis  reigu,  divided  tbe  ponnd  into  thirty  sbillings,  and 
then,  of  oonseqnenoe,  the  HhilliT\g  was  donble  tlie  weight  of  a  shilling  at  present.  Henry  VII 
Increased  Hie  nnmlier  to  forty,  whioh  waa  the  standard  nnmber  tul  the  beginning  m  the 
reign  of  Bliiaheth.  She  tben  coined  a  pound  sterling  of  diver  into  dity-twn  fliillings.  And 
now  by  56  Geo.  Ill,  o.  88,  the  ponnd  troy  of  standara  silver,  eleven  ounces  two  pennyweisbta 
fine,  ka.,  ma;  be  ooined  into  dity-di  shilling.  See  money.  In  the  index  to  Hnme's  Hist. 
Dr.  Adam  Smith,  at  the  end  of  his  flrat  volnme,  nas  given  tablex  spoci^ing  the  average  prioes  of 
wheat  for  five  hundred  and  fifly  years  back,  and  has  rednced  for  each  year  tbe  money  of  that 
time  into  the  money  of  the  present  day.  Bnt  in  Me  oalonlation  be  has  called  the  ponnd  ainoa 
Blliabeth's  time  alxty  Ehillings.  Taking  It  at  that  rate,  we  may  eadly  find  the  equivalent  in 
modem  money  of  any  sum  in  ancient  time,  if  we  know  Uie  number  of  shillings  which  weighed  a 
pound,  by  this  simple  rule  ;  as  Qie  number  of  shilling  in  a  pound  at  that  time  is  to  MXty,  so  is 
any  sum  at  that  time  to  its  equivalent  at  present ;  as  fbr  instance,  in  tbe  time  of  Henry  V,  aa 
thuty  shillings  aie  to  aizty  abiUinga  now,  so  tan  pounds  then  were  equal  to  twenty  pouida  of 
present  money.  ] 

(30)  Tbe  power  to  coin  money  and  to  regulate  the  vdue  thereof,  is,  by  the  oonstitntiiHi  ol 
the  United  Statea,  conferred  upon  oongresa :  art.  1,  $  5 ;  and  the  states,  by  tbe  aame  bistn 
ment,  are  forbidden  to  make  an?  thing  hat  gold  and  silver  a  legal  tender  in  pa][mcnt  of  dabta 
Art  1,  %  10.  The  qaestion  whether  congress  has  tbe  power  to  make  any  tUng  except  the 
coins  &om  theae  metals  a  legal  tender,  haa  recently  beoome  an  important  one,  and  baa  led  to 
Mvcral  JDdicial  opinioqs  wtucb  ftre  not  harmonious.  The  twt  of  oongresa  of  February  2S, 
17(i 
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With  re^rd  to  the  materialB,  Sir  Edward  Coke  lays  it  dowa,  (v)  that  the 
money  of  Euglaad  miiBt  either  be  of  gold  orsiher;  and  none  other  was  ever 
iaaaea  by  the  royal  anthority  till  1672,  when  copper  fartiiings  and  half-pence 
were  coined  by  £ing  Charles  the  Second,  and  ordered  by  proclamation  to  be 
current  in  all  paymenta,  under  the  value  of  sixpence,  and  not  otherwiBe.  Bat 
this  copper  coin  is  not  upon  tiie  same  footing  with  the  other  in  many  reBpcets, 
{Huticnlarly  with  regard  to  the  offence  of  counterfeiting  it.  And,  as  to  the  silver 
coin,  it  is  enacted  by  statute  14  Oeo.  Ill,  c  4S,  tliat  no  tender  of  ^yment  in 
silver  money,  exceeding  twenty-Qve  pounds  at  one  time,  ehall  be  a  sufficient  ten- 
der in  law  for  more  than  its  value  by  weight,  at  the  rate  of  5g.  2d.  an  ounce. 

As  to  the  impression,  the  stamping  thereof  is  the  unquestionable  prerogative 
of  the  crown :  for,  though  divers  bishops  and  monasteries  had  formerly  the 
privilege  of  coining  money,  yet,  as  Sir  Matthew  Hale  observes,  (jo)  this  was 
ofiuaUy  done  by  special  grant  from  the  king  or  by  prescription,  which  supposes 
one ;  and  therefore  was  derived  &om,  and  not  in  derogation  of,  the  royal  prerog- 
ative. Besides  that  they  had  only  the  profit  of  the  coinage,  and  not  the  power 
of  *instituting  either  the  impression  or  denomination ;  hut  had  usually  r  ^g-g  -i 
the  stamp  sent  them  from  the  exchequer.  i  -I 

The  denomination,  or  the  value  for  which  the  coin  is  to  pass  current,  is  like- 
wise in  the  breast  of  the  king;  and,  if  any  unusual  pieces  are  coined,  that 
value  must  be  ascertained  by  proclamation.  In  order  to  fix  the  value,  the 
weight  and  the  fineness  of  the  metal  are  to  be  taken  into  consideration  together. 
When  a  mven  weight  of  gold  or  silver  is  of  a  given  fineness,  it  is  then  of  the 
true  standard,  {x)  and  caned  esterling  or  sterling  metal ;  a  name  for  which  there 
are  various  reasons  given,  (j/)  but  none  of  them  entirely  satisfactory.  (31)  And 
of  this  sterling  or  esterling  metal  all  the  coin  of  the  kingdom  must  be  made,  by 
the  statute  25  Edw.  Ill,  c.  13.  So  tiiat  the  king's  prerogative  seemeth  not  to 
extwd  to  the  debasing  or  enhancing  the  valne  of  the  coin,  below  or  above  the 
sterling  valne,  (a)  though  Sir  Matthew  Hale  (a)  appears  to  be  of  another 
opinion.  (33)  The  king  may  also,  by  bis  proclamation,  l^idmate  foreign  coin, 
HUt  p.  c.  in. 

iD  fniqaeDtlT  wfed  In  ftmngr  Udmi  ;  but  batb  fbr  nun;  ystn  |iMl  been  ttaiu 

two  of  l^ioj,  ia  divided  ti  to  lorlj.Giiir 


or  Iwealj-fonrtb  puts,  flue,  & 

—  ..  — , . J „ —  ^mu>  •aiue  of  U(.  eacb.  And  the  ihiiiu< 

tnnoriUver,  coiulatlns  of  alei«n  oanoeawid  two  peanynelslitB  pnreBDiIeleliEeeu  psimviTslJtbta  >Uor.  1 

diilded  talo  tiitr-two  AUllnoa.    (S«e  Foiku  on  EngUsh  Colu, )  d  i~     .       .«  ,, 

(|f)  Spalm.  QloBB.  US.    DnffiBWW,  m.  IM.    Tbs  noat  plnaalble  opinloD  B«eaia  to  be  Uimt  adoptsd  b;  thw 

* *-ni<riuslMi.  UiM  the  luune  iru  derived  Itom  tbe  EfttrUngL  or  Baterilnn ;  u  tbose  SiiioaB    neri 

Ijr  called,  nho  [nbnblted  tbal  dietrlet  of  Ofirmany,  now  occapled  by  tEe  Hanse  Tons  ud  thai 

*.i77. 


196B,  provided  for  a  oonKldarabh  issne  of  trearaiT  notes,  and  while  maldiig  tiiem  reoelvable  For 
meet  doea  to  tlie  United  States,  also  provided  that  ttiej  Hhonld  be  "  l&w(tal  money  and  l^pH 
tender  in  paypieot  of  oU  debts,  pnblio  and  private,  within  tiie  United  Statea,"  eioept  datiea  on 
importe,  Uia  inleraet  on  the  pabuo  debt  The  oonstitational  v^dity  of  thia  act,  as  applied  to 
pre.emtiag  debts,  has  bequently  been  before  the  elate  ooons,  and  has  goDeiallf  lieen  Bnetained — 
thoQEb  not  alw»js  on  the  same  zronnda — even  when  the  obligation  by  its  tenna 'was  made  pay- 
able m  gold.  Bee  Metropolitaii  Bank  v.  Ton  Dyck,  27  N.  Y.  40(1 ;  Van  Hnua  «.  Kanonse  13 
UidL  303 ;  Lick  v.  Faolkner,  25  Cal.  4M ;  Thayer  v.  Hedges,  23  Ind.  141 ;  Breitenbach  g.  Tomer, 
18  Wis.  140 ;  Wood  «.  Bnllens,  6  Allen,  S16 ;  Waraibold  e.  Sehlioting,  16  Iowa,  244 ;  George  v. 
Ccmeard,  46  N.  H.  434;  Maynard  o.  Newman,  1  Seb.  271.  The  snpieme  oonrt  of  the  Unitwi 
Stales  has  held,  however,  that  oontiaotB  made  before  the  act,  and  eipreaaly  by  their  tenna  pay- 
able in  gold  and  diver  coin :  Bronson  «.  Bodos,  7  Wol.  239 ;  and  ooutracta  where  it  it  the  clear 
.._.__.  _    .1. ^..  .L.,  _.^_t_.j 1__,.  ^.         ■     .     ^jjijIj  ^^,  gm]g|.  ^_  Horwiti,  7  Wal. 

AAerwards  that  oonrt  held  in  Hepbnm 

. . — ,  _   . , oonttaots  entered  into  when  coin  conatitnted  the  only  leg^  cnr- 

Tenoycanonly  bediachjurgodbvpftymentiucoin.  Bat  a  m^ority  of  the  oonrt  has  ainoe  reversed 
Uiis  decision,  and  Mly  snatained  the  oonstitntLonality  of  the  legal  teudar  act.  The  oaa^  ia  not  yet 
reported. 

(31}  [Bat  duoe  1816  the  ponnd  boy  of  staiidMd  gold  has  been  ooined  into  46  89-129  aover- 
efgna,  or  46J.  I4«.  6d.  And  sinoe  the  same  dote  the  ponnd  troy  of  sQvei  baa  been  ct^ned  into 
rix^-aiz  shiUingB.    UcCoDooh  Die.  Com.  sub  voet,  Coina.1 

(3SJ}  [Ix)rd  Hale  refers  to  the  ease  of  mixed  money  in  Davlea'  Report^  48,  in  sapport  of  his 
opinion.  A.  person  in  Ireland  had  brarowed  lODl.  of  sterlingmoney,  and  had  given  a  bond  to 
repay  it  on  a  certain  ftitore  day.  In  the  mesa  time  Qneen  Eliiabeth,  for  the  pnrpoae  of  paying 
her  ttrmiea  and  creditors  in  Ireland,  had  ooined  niiiea  or  base  money,  and  by  her  proolamaUon 
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and  make  it  curreat  here,  declaring  at  That  value  it  shall  be  taken  in  pay- 
ments, (b)  But  this,  I  apprehend,  ought  to  be  by  comparison  with  the  etanaard 
of  OUT  own  coin ;  otherwise  the  consent  of  filament  will  be  necesaar;. 
There  is  at  present  no  such  legitimated  money ;  Portugal  coin  being  only  cur- 
rent by  private  consent,  so  that  any  one  who  pleases  may  refuse  to  take  it  in 
payment  The  kin^  may  also  at  any  time  decry,  or  cry  d.own,  any  coin  of  the 
kingdom,  and  make  it  no  lon^r  current  (c) 

VI.  The  king  is,  lastly,  considered  by  «ie  laws  of  England  as  the  head  and 
supreme  governor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is  founded  is  matter 
rather  of  divinity  than  of  law.  I  shall  therefore  only  observe  that,  by  statute 
36  Hen.  VIII,  c,  1,  (reciting  that  the  king's  majesty  justly  and  rightfully  is  and 
r  'ZTS 1  **"?'^*  ***  "®  ^^^  supreme  head  of  the  church  of  England ;  ana  so  had 
<-  '    been  recognized  by  the  clergy  of  this  kingdom  in  their  convocation,)  it 

is  enacted,  that  the  king  shall  be  reputed  the  only  supreme  head  in  earth  of  the 
church  of  England,  and  shall  have,  annexed  to  the  imperial  crown  of  this 
realm,  as  well  the  title  and  style  thereof,  as  all  jurisdictions,  authorities  and 
commodities,  to  the  said  dignity  of  the  supreme  head  of  the  church  appertain- 
ing.   And  another  statute  to  the  same  purport,  was  made,  1  Eliz.  c.  1. 

In  virtue  of  this  authority  the  Idng  convenes,  prorogues,  restrains,  regulates, 
and  dissolves  all  ecclesiastical  synods  or  convocations.  This  was  an  inherent 
prerogative  of  the  crovra  long  before  the  time  of  Henry  VIII,  aa  appears  by 
the  statute  8  Hen.  VI,  c.  1,  and  the  many  authors,  both  lawyers  and  historians, 
vouched  by  Sir  Edward  Coke,  (d)  So  that  the  statute  25  Hen.  VIII,  c  19, 
which  restrains  the  convocation  from  making  or  putting  in  execution  taj 
canons  repugnant  to  the  king's  prerogative,  or  the  laws,  customs  and  atatnt^ 
of  the  realm,  was  merely  declaratory  of  the  old  common  law :  (e)  that  part  of  it 
only  being  new  which  makes  the  long's  royal  assent  actually  necessary  to  the 
validity  of  every  canon.  The  convocation,  or  ecclesiastical  synod,  in  England, 
differs  considerably  in  ite  constitution  from  the  synods  of  other  Christian  King- 
doms: those  consisting  wholly  of  bishops;  whereas  with  us  the  convocation  is 
the  miniature  of  a  parliament  w.herein  the  archbishop  presides  with  regal  state; 
the  upper  boose  of  Dishops  represents  the  house  of  lords ;  and  the  lower  house, 
composed  of  representatives  of  the  several  dioceses  at  large,  and  of  each  par- 
ticular chapter  therein,  resembles  the  house  of  commons,  with  its  knights  of 
the  shire  and  burgesses.  (/)  (33)  This  constitution  is  said  to  be  owing  to  the 
policy  of  Edward  I,  who  thereby,  at  one  and  the  same  time,  let  in  the  inferior 
r  ^280 1  '^'^''Sy  **  ^^  privilege  of  forming  *ecclesiastical  canons  (which  before 
<-  -'  they  bad  not,)  and  also  introduced  a  method  of  taxing  ecclesiastical 

benefices,  by  consent  of  convocation,  {g) 

From  this  prerogative  also,  of  being  the  head  of  the  church,  arises  the  king's 
right  of  nommation  to  vacant  bishoprics,  and  certain  other  eccleeastical  prefer- 
ments; which  will  more  properly  be  considered  when  we  come  to  treat  of  the 

(bj  Ibid,  197.  fe}  1  HbL  F.  C.  107.  fd)  i  luiL  SSS.  IBS.  faj  »  llni.  Tl. 

f/j  In  ttiedlet  ofSwedBU,  «1uirs(hseoel«iMtto«fiiniioneof(he  branuhes oftba  legTilaMra,  (be chimber 
of  (tio  clergT t«senibl« tbe cunvooation ufEnglanil.  tt laeomp<»ed oTUie btghops uidnipaiiiitBiulvntB ;  ud 
nLtoofdeijiilisa,  one  of  wbioh  la  cboMn  b;  «Tsr7  Mo  parUbM  or  ninl  daueiy.   Hod.  un.  HlM-xxxULlS. 

had  ordered  it  to  pam  conent,  and  had  cried  down  the  fonner  odo.  The  debtor  on  the  appmnted 
da7  tondered  IDOL  in  tilia  btue  ooiu;  and  It  was  deteiniined  Upon  great  oondderatinu  that  it  waa 
a  legal  tender,  and  that  the  lender  waa  obliged  to  receive  it.  Ifatnral  eqoit;  would  hare  given 
a  dinerent  decidoa.] 

(33)  [And  by  slat.  8  Hen.  TI,  o.  1,  the  cle^}'  in  ati^nduiee  npon  the  oonvocatJoD  are  privi- 
leged from  arrest.  If  not  at  the  period  specified,  as  head  of  the  ohnrch,  (presoomig  the  pope, 
temp.  Edw.  I,  to  hare  arrogated  uiat  elevated  oignlty,)  ^et  aa  king  of  England,  we  nnd  a 
remarkable  eiercine  of  power  delegated  by  him  to  tbe  bishops:  "And  the  kynge  hath 
grantrd  to  all  bfsshoppvs  Uiat  twyae  in  a  yore  thev  may  coiBe  ^  men  doying  against  these 
artycleg,"  The  arete  Abregement  of  tXe  Staiutys  o/  Sitgland  vntyll  fhe  xarij  ywe  of  Eyng  Henry 
a^  VIII,  367.  Thi8  clanaa  1b  in  effect  found  m  t4e  statute,  oi  rather  charter,  SUtatum  de  tal- 
ptmo  non  txmoddendo.  34  E4w.  I,  a.  6.] 
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_  Ae  bead  of  the  charch,  the  king  ia  likewise  the  dernier  retort  in  all  ecclcsiaa- 
tical  canees;  ao  appeal  lying  ultimately  to  him  in  chahceiy  from  the  sentence 
of  every  eccleaiastical  judge:  which  right  waa  reatored  to  the  crown  by  statat« 
85  Hen.  VIII,  c.  19,  as  wiU  be  more  fnlly  shown  hereafter.  (34) 


CHAPTER  VIIL 
OF  THE  KING'S  REVENUE. 

Hating,  in  the  preceding  chapter,  considered  at  large  those  branches  of  the 
king's  prerogative,  which  contnhute  to  his  royal  dignity,  and  constitute  the 
executive  power  of  the  government,  we  proceed  now  to  examine  the  ^an^8  fiscal 
prerogatives,  or  such  as  regard  his  revenue  ;  which  the  British  constitntiou  hath 
vested  in  tJie  royal  person,  in  order  to  support  his  dignity  and  maintain  hie 
power:  being  a  portion  which  each  subject  contributes  of  his  property,  in  order 
to  secure  the  remainder. 

This  revenue  is  either  ordinary  or  extraordinary.  The  king's  ordinary  revenue 
is  such  as  has  either  subsisted  tmie  out  of  mind  in  the  crown;  or  else  has  been 
granted  by  parliament  by  way  of  purchase  or  exchange  for  snch  of  the  king's 
inherent  hereditary  revenues,  as  were  found  incouvenient  to  the  subject 

When  I  say  that  it  has  subsisted  time  out  of  mind  in  the  crown,  I  do  not 
mean  that  the  king  is  at  present  in  the  actual  possession  of  the  whole  of  this 
revenue.  Much  (nay,  the  greatest  part)  of  it  is  at  this  day  in  the  hands  of  sub- 
jects ;  to  whom  it  has  been  granted  out  from  time  to  time  by  the  kings  of  Ene- 
limd:  which  has  rendered  the  crown  in  some  measure  dependent  on  the  people 
for  its  ordinary  support  and  subsistence.  So  that  I  must  be  obliged  to  recount, 
as  part  of  the  royal  revenue,  what  lords  of  mauorsand  other  subjects  *fru-  r  mom  l 
qaently  look  upon  to  be  their  own  absolute  inherent  rights ;  because  *■  J 
tney  are  and  have  been  vested  in  them  and  their  ancestors  for  ages,  though  in 
reality  originally  derived  from  the  grants  of  our  ancient  princes. 

L  The  first  of  the  king's  ordinary  revenues  which  I  shall  take  notice  of  is  of 
an  ecclesiastical  kind;  (as  are  also  the  three  succeeding  ones)  viz.:  the  custody 
of  the  temporalties  of  bishops :  by  which  are  meant  all  the  lay  revennes,  lanib 
and  tenements  (in  which  is  included  his  barony,)  which  belong  to  an  archbish- 
op's or  bishop's  see.  And  these,  upon  the  vacancy  of  the  bishopric,  are  immedi- 
ately the  right  of  the  king,  as  a  consequence  of  his  prerogative  iu  church  matters ; 
whereby  he  is  considered  as  the  founder  of  all  archbishoprics  and  bishoprics,  to 
whom  during  the  vacancy  they  revert  And  for  the  same  reason,  before  the  dis- 
Bolntioii  of  abbeys,  the  king  nad  the  custody  of  the  temporalties  of  all  such 
abbeys  and  priones  as  were  of  royi^  foundation  (but  not  of  those  founded  by 
subjects)  on  the  death  of  the  abbot  or  prior,  (a)  Another  reason  may  also  be 
given  why  the  policy  of  the  law  hath  vested  this  custody  in  the  king ;  because, 
as  the  successor  is  not  known,  the  lands  and  possessions  of  the  see  would  be 
liable  to  spoil  and  devastation  if  no  one  had  a  property  therein.  Therefore,  the 
law  has  given  the  king,  not  the  temporalties  themselves,  but  the  custody  of  the 
temporalties,  till  snch  time  as  a  snccessor  is  appointed;  with  power  of  taking 
\o  himself  all  the  intermediate  profits,  without  any  account  of  the  successor ; 
uid  with  right  of  presenting  (which  the  crown  very  frequently  exercises) 


w  token  in  these  cbbcb  tQ  ttte  Jadinia)  oommHtee  of  the  pdvy  ooonoil. 
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to  such  beoeBceB  and  other  prefermente  as  fall  within  the  time  of  racation.  {b) 
This  reyenne  ie  of  eo  high  a  nature  that  it  could  not  be  granted  out  to  a  aub- 
ject,  before,  or  even  after,  it  accrued:  but  now  by  the  statute  15  Edw.  Ill,  st. 
4,  c.  i  and  5,  the  kin^  may,  aft«r  the  Tacancy,  lease  the  t^mnoralties  to  the 
dean  and  chapter;  aavm^to  himBelfalladvowsone,  escheats,  and  the  like.  Our 
ancient  kings,  and  particularly  William  Rufas,  were  not  only  remarkable  for 
r  *283 1  ^*^P'"g  ^^^  bishoprica  a  long  time  •vacant,  for  the  sake  of  enjoyine 
L  -I  the  temporalties,  but  also  committed  horrible  waste  on  the  woods  and 
other  parts  of  the  estate;  and  to  crown  all,  would  never,  when  the  see  was 
filled  up,  restore  to  the  bishop  his  temporalties  again,  unless  he  purchased 
them  at  an  exorbitant  price.  To  remedy  which,  King  Henry  the  First  (c) 
granted  a  charter  at  the  beginning  of  his  reign,  promising  netuier  t«  sell,  nor 
let  to  &rni,  nor  take  any  thing  firom  the  domains  of  the  chnrch,  till  the  enc- 
ceasor  was  installed.  (1)  And  it  was  made  one  of  the  articles  of  the  great 
charter,  (d)  that  no  waste  should  be  committed  in  the  temporalties  of  biuiop- 
rics,  neiUier  should  the  custody  of  them  be  sold.  The  same  is  ordained  by  the 
statute  of  Westminster  the  first;  (e)  and  the  statute  14  Edw.  Ill,  st.  4,  c.  4, 
(which  permits,  as  we  have  seen,  a  lease  to  the  dean  find  chapter,)  ie  still  more 
explicit  m  prohibiting  the  other  eiactiona  It  was  also  a  frequent  abuse  that 
the  king  would,  for  tnfiing,  or  no  causes,  seize  the  temporalties  of  bishops,  even 
during  their  lives,  into  his  own  hands :  but  this  is  guarded  against  by  statute  1 
Edw.  Ill,  st  3,  c.  3. 

This  revenue  of  the  king,  which  was  formerly  very  considerable,  ie  now  by  a 
oustomary  indulgence  almost  reduced  to  nothing :  for,  at  present,  as  eoon  ae  the 
new  bishop  is  consecrated  and  confirmed,  he  nsually  receiyes  the  restitution  of 
his  temporalties  quite  entire,  and  untouched,  from  the  king;  and  at  the  same 
time  does  homage  to  his  sovereign:  and  then,  and  not  sooner,  he  baa  a  fee  sim- 
ple in  his  bishopric,  and  may  maintain  an  action  for  the  profits.  (/) 

n.  The  king  is  entitled  to  a  corody,  as  the  law  calls  it,  out  of  every  bishopric, 
that  is,  to  send  one  of  his  chaplains  to  be  maintained  by  the  bishop,  or  to  have 
a  pension  allowed  htm  till  the  bishop  promotes  him  to  a  benefice,  (g)  This  is 
also  in  the  nature  of  an  acknowledgment  to  the  king,  as  founder  of  the  see, 
Binoe  he  had  fonnerly  the  same  corody  or  pension  from  every  abbey  or  priory 
r  *2841  "^^  ^ojBi  foundation.  (3)  It  is,  I  "apprehend,  now  fallen  into  total  dis- 
L  J  use ;  though  Sir  Matthew  Hale  says,  (A)  that  it  is  due  of  common 
right,  and  that  no  prescription  will  discharge  it. 

III.  The  king  also,  oa  was  formerly  observed,  (t)  is  entitled  to  all  the  tithes 
arising  in  extraparochial  places:  (k)  though  perhaps  it  may  be  doubted  how  fiir 
this  ^icle,  as  well  as  the  last,  can  be  properly  reckoned  a  part  of  the  king's  own 
royal  revenue;  since  a  corody  supports  only  his  chaplains,  and  these  extraparo- 
chial tythes  are  held  under  an  implied  tmet,  that  the  king  will  distribute  them 
for  the  good  of  the  clergy  in  ^neral. 

rV.  The  next  branch  consists  in  the  first-fruits,  and  tenths,  of  all  spiritual 
preferments  in  the  kingdom ;  both  of  which  I  shall  consider  together. 

These  were  originally  a  part  of  the  papal  usurpations  over  the  clergy  of  tliis 
kingdom ;  first  introduced  Dy  Pandulpn,  the  pope  s  legate,  during  the  reigns  of 
King  John  and  Henry  the  Third,  in  the  see  of  Norwich ;  and  afterwards 
attempted  to  be  made  universal  by  the  popes  Clement  Y  and  John  XXII,  about 
the  beginning  of  the  fourteenth  century.    The  first-fhiits,  primita,  or  annaie», 

fbj  Btae.  IT  Xdw.  a.  0. 14.    F.  M.  B.  tl  fcj  Ifott.  Paris. 

fdj  a  Hen,  m.  o.  S.  (e)  1  Edw.  L  o.  tl, 

m  Co.  un.  n,  tu.  fgj  r.  s.  b.  im.        rk;  Kom  on  f.  h.  b-  nmn  oited.        fij  Fice  nt. 

(1)  [Bat  Qnsen  Bliubeth  kept  the  see  of  Slj  vatant  nineteen  jtnra,  in  order  to  retain  tbe 
revauae.    Strype,  vol.  4,  351.] 

(2)  [So  wliere  tbe  foimdalioii  wm  not  Toysl,  it  -was  usual  for  the  fotmdare  to  pve  tbeir  hein  a 
corody,  vii. :  a  ohwge  npon  tbe  purticnlar  monastery  or  abbey  gnffloient  to  prevent  them  l¥om 
Htaryinjr.  And  those  peiBons,  dianbeiitod  ctf  tbe  Ipnda  by  tJioir  relationB,  were  Qiere  mbBigtod 
dnringBfe.] 
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vera  the  first  year's  whole  profits  of  the  spiritual  preferment,  according  to  a  rate 
or  valor  made  under  the  cGrectiou  oi  Pope  Innocent  IV,  by  Walter,  bishop  of 
Norwich,  in  38  Hen.  Ill,  and  afterwards  advanced  in  valne  by  commission  from 
Pope  Nicholas  III,  A.  D.  1292,  20  Edw.  I ;.  (I)  which  valuation  of  Pope  Nicholas 
is  still  preserved  in  the  exchequer,  (m)  (3^  The  tenths,  or  decivm,  were  the 
tenth  part  of  the  annual  pro£t  of  each  hving  by  the  same  valaation ;  which 
was  also  claimed  by  the  holy  see,  under  no  better  pretence  than  a  strange  mis- 
application  of  that  precept  of  the  Levitical  law,  which  directs  (n^  that  the 
IJevitee  "  should  offer  the  tenth  part  of  their  tithes  as  a  heave-oflTenng  to  the 
Lord,  and  give  it  to  Aaron  the  high  priest"  But  *this  claim  of  the  pope  r  ,ngg  -i 
'  met  with  a  vigorous  resistance  from  the  Unglish  parliament ;  and  a    ^  ^ 

variety  of  acts  were  passed  to  prevent  and  restrain  i^  particularly  the  statute  of 
6  Hen.  IV,  c.  1,  which  calls  it  a  horrible  mischief  and  a  damnable  cnstom.  Bnt 
the  popish  clergy,  blindly  devoted  to  the  will  of  a  foreign  master,  still  kept  it 
on  foot ;  sometimes  more  secretly,  sometimes  more  openly  and  avowedly :  so  that 
in  the  reigR  of  Henry  VIII  it  was  computed,  that  in  the  compass  of  fifty  years 
800,000  ducats  had  been  sent  to  Rome  for  first-froits  only].  And,  as  the  clergy 
expressed  this  willingness  to  contribute  so  much  of  their  income  to  the  head  of 
the  church,  it  was  thought  proper  (when  in  the  same  raign  the  papal  power  was 
abolished,  and  the  king  was  declared  the  head  of  thecnurch  of  England,)  to 
annex  this  revenue  to  the  crown ;  which  was  done  by  statute  26  Hen.  VIII,  c.  3, 
(confirmed  by  statute  1  Bliz.  a  4,)  and  a  new  vahr  bene/iciorum  was  then  made, 
by  which  the  clergy  are  at  present  rated. 

By  these  last  mentioned  statutes  all  vicarages  under  ten  pounds  a  year,  and 
all  rectories  under  ten  marks,  are  discharged  from  the  payment  of  firet-fhiite ; 
and  i^  in  such  livings  as  continue  chargeable  with  this  pavmeut,  the  incumbent 
lives  but  half  a  year,  he  shall  pay  only  one-quarter  of  his  first-fruits ;  if  but 
one  whole  year,  then  half  of  them ;  if  a  year  and  a  half,  three-quarters ;  and  if 
two  years,  then  the  whole;  and  not  otherwise.  Likewise  by  the  statute  27 
Hen.  VIII,  c.  8,  no  tenths  are  to  be  paid  for  the  first  year,  for  then  the  first- 
fruits  are  doe :  and  by  other  statutes  of  Queen  Anne,  in  the  fifth  and  sixth  yearn 
of  her  reign,  if  a  benefice  be  under  fifty  pounds  per  annum  clear  yearly  valuer 
it  shall  be  discharged  of  the  payment  of  first-fruits  and  tenths.  (1) 

Thns  the  richer  clergy,  being,  by  the  criminal  bigotry  of  their  popish  prede- 
ceasors,  subjected  at  first  to  a  forei^  exaction,  were  afterwards,  when  that  yoke 
was  shaken  off,  liable  to  a  like  misapplication  of  their  revenues,  through  the 
rapacious  disposition  of  the  then  reigning  monarch :  till  at  length  the  piety  of 
Queen  Anne  restored  to  the  church  what  had  been  *thns  indirectly  taken  r  «ggg  ■• 
from  it  This  she  did,  not  hy  remitting  the  tenths  and  first-fruits  '-  ^ 
entirely ;  but,  in  a  spirit  of  the  truest  e<juity,  by  applying  these  superfluities  of 
the  larger  benefices  to  make  up  the  deficiencies  of  the  smaller.  And  to  this  end 
she  granted  her  royal  charter,  which  was  confirmed  by  the  statute  2  Ann.  o. 
flj  T-  a.  B.  ns.  fmj  a  loit  IM.  (»)  Hnmb.  nlll.  M. 

(3)  [Thsra  are  several  emm  In  Uie  text,  wbich  Mr.  Jnstloe  Coleiidn  has  pointed  oat.  Ths 
correct  aooonnt  is  as  foIlowB :  In  1263,  Pope  Innooeut  17  granted  all  tbe  first  Ehiits  and 
tenUis  to  Heni;  III  for  three  jeaie,  which  uooaaioiied  &  taxation  in  the  foUowinc  jeor,  some- 
time*  oalled  the  Norwich  taxation,  and  «ometimeB  Innocent'B  Talnation.  In  1388,  Innocent  17 
(not  m  as  Btated  in  tbe  tert,)  gruited  tite  t«tithB  to  Edward  I  for  bIi  fear« ;  and  a  new  valua- 
tion was  oommenoed  in  the  Mine  j«bt  bj  the  king'K  pntcept,  which  valnation  waa,  w  for  as  it 
extended  over  the  provinoe  of  Cantarbnij,  finished  in  1291,  and  as  to  York,  also,  in  the  following 
feat :  the  whole  bmng  under  the  direoliou  of  John,  bishop  of  Winton,  and  Oliver,  bishop  of  Lin- 
coln. In  1318  B  third  [axatioa,  entitled  Wva  taaatio  vaemade,  bnt  liiiacailfeztukded  over  some 
part  of  the  province  of  York.] 

(4)  ThecommiBsionerBfor  theadn^nistratlonof  irtiat  is  knoWn  as  Qneen  Anne's  boimt7  are 
incorporated,  and  they  are  pnrgoing  a  aabeme  for  the  anginentation  m  small  livings,  bj  wliieh 
an  aonnal  net  income  as  nearly  as  may  be  of  1501.  will  tie  aeoiored  to  the  incninbent  of  evety 
benefice  or  church  with  cure  of  souls,  being  dthei  awuiBh.  ohnroh  or  oh^tel,  with  a  district 
legailj-  Bsrigned  thereto,  and  having  a  population  <^  SOW,  ua  not  being  in  the  patronage  of  1^ 
propnetors. 
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11,  whereby  all  the  rerenae  of  firat-&aita  tuid  tenths  is  vested  in  trnstees  forever, 
to  form  a  perpetual  fand  for  the  sngm^ntatioii  of  poor  livings.  This  is  usoaUy 
called  Queen  Anne's  bounty ;  which  has  been  etili  farther  regulated  by  subse- 
quent statutes,  (o) 

V".  The  next  branch  of  the  king's  ordinary  revenue  (which,  ae  well  as  flie 
subsequent  branches,  is  of  a  lay  or  temporal  nature,)  conslBts  in  the  rents  and 
profits  of  the  demesne  lands  of  the  crown.  These  demesne  lands,  terra  domini- 
cales  regis,  being  either  the  share  reserved  to  the  crown  at  the  original  distribu- 
tion of  landed  property,  or  such  as  came  to  it  afterwards  by  forfeitures  or  other 
means,  were  anciently  very  large  and  extensive;  comprising  divers  manors, 
honors,  and  lordships ;  the  tenants  of  which  had  very  peculiar  privileges,  as  will 
be  shewn  in  the  second  book  of  these  oommentaries,  when  we  speak  of  the  ten- 
ure in  ancient  demesne.  At  present  they  are  contracted  within  a  very  narrow 
compass,  having  been  almost  entirely  granted  away  to  private  subjects.  This 
has  occasioned  the  parliament  frequently  to  interpose;  and  partacnlarly,  after 
King  William  III  had  greatly  impoverished  the  crown,  an  act  passed,  {p) 
whereby  all  future  grants  or  leases  from  the  crown  for  any  longer  term  than 
thirtyH3ne  years,  or  three  lives,  are  declared  to  be  void ;  except  with  regard  to 
houses  which  may  be  granted  for  fifty  years.  And  no  reversionary  lease  can  be 
made,  so  as  to  exceed,  together  with  the  estate  in  being,  the  same  term  of  three 
lives,  or  thirty-one  years ;  that  is,  where  there  is  a  subsisting  lease  of  which 
there  are  twenty  years  still  to  come,  the  king  cannot  grant  a  future  interest, 
to  commence  after  the  expiration  of  the  former,  for  any  longer  term  than  eleven 
years.  The  tenant  must  also  be  made  liable  to  be  punished  for  committing 
r*287l  ^^^>  *^^^  the  usual rentmustbereserved,or,  where  there  has  usually 
'■  J  been  no  rent,  oncthird  of  the  clear  yearly  VEilue.  ( y)  The  misfortune  is, 
that  this  act  was  made  too  late,  after  almost  every  valuable  possession  of  the 
crown  had  been  granted  away  forever,  or  else  upon  very  long  leases ;  but  may  be 
of  some  benefit  to  posterity,  when  those  leases  come  to  expire. 

VI.  Hither  might  have  been  referred  the  advantages  which  nsed  to  arise  to 
the  king  from  the  profite  of  his  military  tenures,  to  which  most  lands  in  the 
kingdom  were  subject,  till  the  statute  12  Car.  II,  c.  34,  which  in  great  measure 
abohshed  them  all:  the  explication  of  the  nature  of  which  tenures  must  be 
postponed  to  the  second  book  of  these  commentaries.  Hither  also  might  have 
been  referred  the  profitable  prerogative  of  purveyance  and  pre-emption :  which 
was  a  ri^ht  enjoyed  by  the  crown  of  buying  up  provisions  and  other  necessaries, 
by  the  intervention  of  the  king's  purveyors,  for  the  use  of  his  royal  household, 
at  an  appraised  valuation,  in  preference  to  (dl  others,  and  even  without  consent 
of  the  owner;  and  also  of  forcibly  impressing  the  carriages  and  horses  of  the 
subject,  to  do  the  king's  business  on  the  public  roads,  in  the  conveyance  of  tim- 
ber, baggage,  and  the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  settled  price.  (5)  A  prerogative,  which  prevailed  pretty  generally 
throughout  Europe,  during  the  scarcity  of  gold  and  silver,  and^the  nigh  valua- 
tion of  money  consequential  thereupon.  In  those  early  times  the  king's  house- 
hold (as  well  as  those  of  inferior  lords)  were  supported  by  specific  renders  of 
com,  and  other  victuals,  irom  the  tenante  of  the  respective  demesnes ;  and  there 
was  also  a  continual  market  kept  at  the  palace  gate  to  furnish  viands  for  the 
royal  use.  (r)  And  this  answered  all  purposes,  in  those  ^es  of  simplicity,  so 
long  as  the  kin^s  court  continued  in  any  certain  placfe  But  when  it  removed 
from  one  part  of  the  kingdom  to  another,  as  was  ^rmerly  very  frequently  done, 

(B)  f  Ada.  0.  S4.    aAnn.  0.S7.    1  Geo.  1.  it.  S,  a.  10.    >  Geo.  to.  10.  (]i)  I  Add.  St.  1,  o.T. 

(g)  Id  like  manner  by  thaclrll  Uw,  the  Inhentuice  or  JSniiN  puCrtnonaln  of  the  imperial  cnnni  eonld  m( 
■]«  lUeDMed,  bat  onlf  let  to  fhrm.    dod.  I.  II,  (.81.  (DlbstSTS. 

(5)  [PniTfljuice  seema  to  have  been  little  l«afi  than  a  roraJ  ri^t  of  apoil,  and  was  a  very 
anoient  topic  of  ramoDRtTADCB  from  thefaoDBe  of  oommons.  Hot  less  than  thirty-ux  etatntoshad 
been  directed  agiiinHt  It  before  the  reign  of  Juueig  I.  Ballam,  Const.  Hist,  i,  414 ;  Bee  also  Tattel'a 
Lav  of  Nations,  H5, 116.] 
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it  was  found  necessary  to  send  •purveyorB  beforehand  to  get  together  a  p  ^oo  i 
Bofficient  quantity  of  provisiona  and  other  ueceasariee  for  t^o  household :  '-  ^ 
tuid,  lest  the  unaaual  demand  should  raise  them  to  an  exorbitant  price,  the 
iwwers  before  mentioned  were  vested  in  these  purveyors:  who  in  process  of 
time  very  greatly  abused  their  aothority,  and  became  a  great  oppression  to  the 
subject,  though  of  little  advantage  to  Uie  crown ;  ready  money  in  open  market 
(when  the  royal  residence  was  more  permanent,  and  specie  began  to  be  plenty) 
being  found  upon  experience  to  be  the  beet  proveditor  of  any.  Wherefore 
by  degrees  the  powers  of  purreyanoe  have  declined,  in  foreimi  countries  as  well 
as  our  own :  and  particularly  were  abolished  in  Sweden  by  U-ustavus  Adolphus, 
towards  the  banning  of  the  last  century,  (s)  And,  with  us  in  England,  hav- 
ing fallen  into  disuse  during  the  suspension  of  monarchy,  King  Charles  at  his 
restoration  consented,  by  the  same  stetnte,  to  resign  entirely  these  branches  of 
his  revenue  and  power:  and  the  parliament,  in  part  of  recompense,  settled  on 
him,  his  heir«  and  succesBors,  forever,  the  hereditary  excise  of  fifteen  pence 
-Mr  barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and  a  proportionable  sum 
Jbr  certain  other  liquors.  So  that  this  hereditary  excise,  the  nature  of  which 
shall  be  farther  explained  in  the  subsequent  part  of  this  chapter,  now  forms  the 
sixth  branch  of  his  majesty's  ordinary  revenue. 

yiL  A  seventh  branch  might  also  be  computed  to  have  arisen  from  wine 
licenses:  or  the  rents  payable  to  the  crown  by  such  persons  as  are  licensed  to 
Bell  wine  by  retail  throughout  ^England,  except  in  afew  privileged  places.  These 
were  first  settled  on  the  crown  by  the  statute  12  Car.  II,  c  25;  and,  together 
with  the  hereditary  excise,  made  up  the  equivalent  in  value  for  the  loss  sus- 
tained by  the  prerogative  in  the  abohtion  of  the  military  tenures,  and  the  right 
of  pre-einption  and  purveyance :  but  this  revenue  was  abolished  by  tbo  statute 
30  Geo.  II,  c  19,  and  an  annual  snm  of  upwards  of  7,000Z.  per  annum,  issuing 
out  of  the  new  stamp  duties  imposed  on  wme  licenses,  was  settled  on  the  crown 
instead. 

*VIU.  An  eighth  branch  of  the  kin^s  ordinary  revenue  is  usually  r  maaa  -i 
reckoned  to  oonaist  in  the  profits  ansing  from  nis  forests.    Forests   *■  ^ 

are  waste  grounds  belonging  to  the  king,  re^plenished  with  all  manner  of  beasts 
of  chase  or  venary:  which  are  under  the  king's  protection,  for  the  sake  of  his 
royal  recreation  and  delight ;  and,  to  that  end,  and  for  preservation  of  the 
king's  game,  there  are  particular  laws,  privileges,  courts  and  offices  belonging  to 
the  King's  forests ;  all  which  will  be,  in  their  turns,  explained  in  the  subsequent 
books  of  these  commentaries.  What  we  ore  now  to  consider  are  only  the  profits 
arising  to  the  king  from  hence,  which  consist  principally  in  amercements  or 
fines  levied  for  offences  against  the  forest^laws.  But  as  few,  if  any,  courts  of 
this  kind  for  levying  amercements  {t)  have  been  held  since  1632,  8  Car.  I,  and 
as,  &om  the  accounts  given  of  the  proceedings  in  that  court  by  our  histories 
and  law  books,  {«)  nobodywould  now  wish  to  see  them  again  revived,  it  is  need- 
less, at  least  in  this  place,  to  pursue  this  inquiry  any  farther. 

IX.  The  profits  arising  from  the  king's  ordinary  courts  of  justice  make  a 
ninth  branch  of  his  revenue.  And  these  consist  not  only  in  fines  imposed  upon 
offenders,  forfeitures  of  recognizances,  and  amercements  levied  upon  defaulters; 
but  also  in  certain  fees  due  to  the  crown  in  a  variety  of  legal  matters,  as,  for 
setting  the  great  seal  to  charters,  original  writs,  and  other  forensic  proceedings, 
and  for  permitting  fines  to  be  levied  of  lands  in  order  to  bar  entails  or  other- 
wise to  insure  their  title.  As  none  of  these  can  be  done  without  the  immediate 
iut«rvontion  of  the  king,  by  himself  or  his  officers,  the  law  allows  him  certain 
perquisites  and  profits,  as  a  recompnce  for  the  trouble  he  undertakes  for  the  public 
These,  in  process  of  time,  have  been  almost  all  granted  out  to  private  persons, 
or  else  appropriated  to  certain  particular  uses:  so  that,  though  our  law  proceed- 
ings are  still  loaded  with  their  payment,  very  little  of  them  is  now  returned 

ID  Hod.  Va.  Hlat.  xiiill.  SO. 

((I  OoKBi  North,  In  his  life  of  Lord  Keeper  North  (13,  Wi  mentions  sn  efre,  or  lUr,  to  luve  been  held 
■onlti  orTrenttoon  sTtartlie  restoriUlaDt  bat  I  lUTemet  wlUi  no  report  oiiU  proceedbigB. 
mj  1  Jonea,  «l,  VS. 
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r  *290 1   ^^  ^^  Mn^B  *excheQiier ;  for  a  part  of  whose  royal  maintenance  tbey 
I-  J   were  origin^ly  intendM.    All  fatnre  grants  of  tnem,  however,  by  the 

statute  1  Ann.  St.  3,  c.  7,  are  to  endnre  for  no  longer  time  than  the  prince's  life 
who  grantA  them. 

X.  A  tenth  branch  of  the  kin^a  ordinary  rerenne,  said  to  be  gronnded  on  the 
consideration  of  hia  yarding  ai^  protectine  the  seas  from  pirates  and  robbers, 
is  the  right  to  royal  fish,  which  are  wh^e  ai^  stnrgeon :  and  these,  when  either 
thrown  ashore,  or  caught  near  the  coast,  are  the  property  of  the  king,  on  account 
{v)  of  their  superior  excellence.  Indeed  our  ancestors  seem  to  have  entertained 
a  very  high  notion  of  the  importance  of  this  right ;  it  being  the  prerogatiTe  of 
the  kings  of  Denmark  and  the  dnkes  of  Normandy ;  (to)  and  from  one  of  these 
it  was  probably  derived  to  onr  princes.  It  is  expressly  claimed  and  allowed  in 
the  statute  de  prcsrogativa  regit:  (w)  and  the  most  ancient  treatises  of  law 
now  extant  make  mention  of  it,  (z)  though  they  seem  to  have  made  a  dis- 
tinction between  whale  and  sturgeon,  as  was  incidentally  observed  in  a  former 
ch^ter.  (y) 

XI.  Another  maritime  revenue,  and  founded  partly  upon  the  same  reason,  is 
that  of  shipwrecks;  which  are  also  declared  to  be  the  king's  property  by  the 
same  prerogative,  statute  17  Edw.  U,  c  11,  and  were  so,  long  before,  at  the  com- 
mon law.  It  is  worthy  observation,  how  greatly  the  law  of  wrecks  has  been 
altered,  and  the  rigonr  of  it  gradually  sollened  in  &vor  of  the  distressed  proprie- 
tors. Wreck,  by  the  ancient  common  law,  was  where  any  ship  was  lost  at  sea, 
and  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which  case  these  goods 
so  wrecked  were  adjudged  to  belong  to  the  king ;  for  it  was  held  that  by  the 
loss  of  the  ship  all  property  was  gone  out  of  the  original  owner,  (i)  But  tiiis 
was  undoubtedly  adding  sorrow  to  sorrow,  and  was  consonant  neither  to  reason 
r  *291 1  ^^"^  humanity.  Wherefore  it  was  first  *ordained  by  King  Henry  I,  that 
*-  -I  if  any  person  escaped  alive  out  of  the  ship,  it  should  be  no  wreck ;  (a) 
and  afterwards  I^ing  Henry  II,  by  his  charter  (b)  declared,  that  if  on  the  coasts 
of  either  England,  Poictoa,  Oleron,  or  Gascony,  any  ship  should  be  distressed, 
and  either  man  or  beast  should  escape  or  be  fonnd  therein  ahve,  the  goods  should 
remain  to  the  owners,  if  they  claimed  them  within  three  months;  but  other- 
wise should  be  esteemed  a  wreck,  and  should  belong  to  the  king,  or  other  lord 
of  the  franchise.  This  was  again  confirmed  with  improvements  oy  Sing  Rich- 
ard the  First ;  who,  in  the  second  year  of  his  reign,  (c)  not  only  established  these 
concessions,  by  ordaining  that  the  owner,  if  he  was  shipwrecked  and  escaped, 
"  omnei  res  suas  liberas  et  qwietas  haberel,"  but  also  that,  if  he  perished,  his 
children,  or,  in  default  of  them,  his  brethren  and  sisters,  should  retain  the  prop- 
erty ;  and,  in  default  of  brother  or  sister,  then  the  ^ods  should  remain  to  the 
king,  ((f)  And  the  law,  as  laid  down  by  Bracton  in  the  reign  of  Henry  III, 
seems  still  to  have  improved  in  its  equity.  For  then,  if  not  only  a  dog,  for 
instance,  escaped,  by  which  the  owner  might  be  discovered,  but  if  any  certain 
mark  were  set  on  the  goods,  by  which  they  might  be  known  again,  it  was  held 
to  be  no  wreck,  (e)  And  this  is  certainly  most  agreeable  to  reason ;  the  rational 
claim  of  the  king  being  only  founded  upon  this,  that  the  true  owner  cannot  be 
ascertained.  Afterwards,  in  the  statute  of  Westminster,  the  first,  (/)  the  time 
of  limitation  of  claims,  given  by  the  charter  of  Henry  II,  is  extended  to  a  year 
and  a  day,  according  to  the  usage  of  Normandy ;  (?}  and  it  enacts,  that  if  a  man, 
a  dog,  or  a  cat  escape  alive,  the  vessel  shall  not  be  adjudged  a  wreck.  These 
animals,  as  in  Bracton,  are  only  put  for  exunples;  (h)  for  it  is  now  held,  (t) 

((Fl  Flowd.  lis.         (»)  Stiemh.  da  tun  5iu«wiii.  I.  3.  o.  8.    Or.  Couttum  tap.  IT.         Iw)  IT  Edw.  n.  c.  11. 
(z)  Bncton,  1.  S,  a.  1.    Britton,  n.  17.    FleM.l.  1,  c,  Uanil  4e.     Mtuwraad.  SeaeA.B.MS*B.  I.tl.jm- 
flxeA  to  Hunuit'H  Tear  Book  of  IMward  II. 
,_,  r,..    , ».  ,.,  n-  ._j=.   J    .  .  ..  ..,  o_i_    Cod.  rqwrf  WUklm.  B05. 


(?)  9S  Hay.'ATii.  i]T4.    1  Rinii.  Foii  «. 
■'-    -  _       .     ->  .flniUngUitt 

r  nn  edict  iCod.il,  a.  li,  wX  ordered 

,....___,...      ._  .    _ , ''  Quod  atimJ%H  habetJuctuinaUtna 

lam  hi^tuoati  eonpendvm  Kctetur  V 
(t1  Bmcl.  1.  t,  0.  3.  |/)SEdn.  I.e.  I.  (a)  Or,  Cotutum,  c  IT. 

Ml  Flat.  1. 1,  c. «.    XInst.  m.    BBep.  IST.    i<1  HamllCoa  T.  Davlea.    TWn.  II  S».  717.  fi.  fi. 


((•)9SH«7.  A.  D.  IIT4.    I  Ry-m.  Ft>td  U.  [O  Sag.  BoTed.  in  Rie.l. 

(4  In  like  ■nunerConsUuidnelbejrrest.flnilliigttait  67  Iho  Imperial  lawEhererenaaorn-reakswruglTeE 
to  the  prlnee'B  treunry  or ;(■»(.  reatralncd  It  by  nn  edict ) rod.  H,  i. !)_,  uid  nrdered  tboni_  to  remain  tc 
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thftt  not  only  If  anv  lire  thin^  escape,  bnt  if  proof  can  be  mode  of  the 
^property  of  any  of  tbe  goods  or  lading  vhich  come  to  shore,  they  shall  r  ^0^2 1 
not  be  forfeited  as  wreck.    The  statute  farther  ordains,  that  the  sheriff  '-  ^ 

of  the  Gonnty  shall  be  bound  to  keep  the  goods  a  year  and  a  day,  (as  in  France 
for  one  year,  agreeably  to  the  jnaritiroe  laws  of  Oleron,  ( j)  and  in  Holland  for  a 
year  and  a  hal^)  that  if  any  man  can  prove  a  property  in  them,  either  in  his 
own  right  or  by  right  of  representation,  (A)  they  ah&U  be  restored  to  him  without 
delay ;  bat,  if  no  snch  property  be  proved  within  that  time,  they  then  shall  be 
the  king's.  If  the  goods  are  of  a  perishable  natnr^  the  sheriff  may  sell  them, 
and  the  money  shall  be  liable  in  their  stead.  (Z)  This  rerenne  of  wrecks  is  fre- 
quently granted  oat  to  lords  of  manors  as  a  royal  franchise;  and  if  any  one  be 
ttins  entitled  to  wrecks  in  his  own  land,  imd  the  king's  goods  are  wrecked  thereon, 
the  king  may  claim  them  at  any  time,  even  after  f£e  year  and  day.  (m) 

It  is  to  be  observed,  that  in  order  to  constitate  a  legal  tureck  the  goods  mnst 
come  to  land.  If  they  continne  at  sea,  the  law  diednguishes  them  by  the  bar- 
barons  and  nncoath  appellations  of  jetsam,  Jlotsam,  and  %an.  Jetaam  is  where 
goods  are  cast  into  the  sea,  and  there  sink  and  remain  under  wat«r :  flotsam  is 
where  they  continne  swimming  on  the  snr&ce  of  the  waves ;  ligan  is  where 
they  are  snnk  in  the  sea,  bat  ti^  to  a  cork  or  buoy,  in  order  to  be  found  again.  - 
(»)  These  are  also  the  king's,  if  no  owner  appears  to  claim  them;  but  if 
any  owner  appears,  he  is  entitled  to  recover  the  possession.  For,  even  if  they 
be  cast  overboard  without  any  mark  or  bnoy,  in  order  to  lighten  the  ship,  the 
owner  is  not  br  this  act  of  necessity  oonstraed  to  have  renounced  his  prop- 
erty ;  (0)  much  less  can  things  ligan  be  supposed  to  be  abandoned,  since  the 
owner  has  done  all  in  his  power  to  assert  and  retain  his  property.  These  three 
are  therefore  accounted  so  tar  a  distinct  thing  from  the  former,  that  by  the 
^king's  grant  to  a  man  of  wrecks,  things  jetsam,  flotsam,  and  ligan  will  r  ^Ano  -■ 
notpasB.{^)  L         J 

W recks,  in  their  legal  acceptation,  are  at  present  not  very  frequent ;  for,  if 
any  goods  come  to  land,  it  rarely  happens,  since  the  improvement  of  commerce, 
navigation,  and  correspondence,  that  the  owner  is  not  able  to  assert  his  property 
within  the  year  and  day  limited  by  law.  And  in  order  to  preserve  this  property 
entire  for  him,  and  if  possible  to  prevent  wrecks  at  all,  our  laws  have  mode 
many  very  hnmane  re^iilationB ;  in  a  spirit  quite  opposite  to  those  savage  laws 
which  formerly  prevailed  in  all  the  northern  regions  of  Europe,  and  a  few  years 
ago  were  still  said  to  subsist  on  the  coasts  of  the  Baltic  sea,  permitting  the 
inhabitants  to  seize  on  whatever  they  could  get  as  lawful  prize ;  or,  as  an  author 
of  their  own  expresses  it,  "in  naufragorvm  miseria  et  adamitate  tan^vam  vuU 
turtt  adpradam  currere."(q)  For,  by  the  statute  27  Edw.  Ill,  c.  13,  if  any  ship 
be  lost  on  the  aliore,  and  the  goods  come  to  land,  (which  cannot,  says  tbe  stiatute, 
be  called  wreck,)  they  shall  t>e  presently  delivered  to  the  merchants,  paying  only 
a  reasonable  reward  to  those  that  saved  and  preserved  them,  which  is  entitled 
salvage.  Also  by  the  common  law,  if  any  persons  (other  than  the  sheriff)  take 
any  goods  so  cast  on  shore,  which  are  not  legal  wreck,  the  owners  might  have 
a  commission  to  inquire  and  find  them  out,  and  compel  them  to  make  restitu- 
tion, (r)  And  by  statute  IS  Ann.  st  2,  c  18,  confirmed  by  4  George  I,  c  13, 
in  order  to  assist  the  distressed  and  prevent  the  acandalons  illegal  practices  on 
some  of  our  seacoasts,  (too  similar  to  those  on  the  Baltic,)  it  is  enacted,  that  allj 
head  ofGocrs  and  others  of  towns  near  the  sea,  shall,  upon  application  made  to 
them,  summon  as  many  bands  as  are  necessary,  and  send  them  to  the  relief  of 
any  ship  in  distress,  on  forfeiture  of  100/.,  and,  in  case  of  assistance  given,  sal- 
vage shall  be  paid  by  the  owners,  to  be  assessed  by  three  neighbouring  justices. 
All  persons  that  secrete  any  goods  shall  forfeit  their  treble  value;  and  if  they 
irilfully  do  any  act  whereby  the  ship  is  lost  or  destroyed,  *by  making  r  ,294.  i 
holes  in  her,  stealing  her  pumps,  or  otherwise,  they  are  guilty  of  felony,   '•  J 


«<,  au  son  «f>  wiiiiu  efM  guod  quit  lUAtrt  ncHI.    lart.  1,  1, 1  M. 
(p)i  Hep.  108.  (qj  Stfiruh.  dejim  Satm.  1,  S,  o.  i.  fr)  V.  N.  B.  111. 
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without  benefit  or  clergy.  Lastly,  by  the  Btatnt«  26  George  11,  c.  19,  plundei^ 
ing  any  vessel  either  in  distress,  or  wrecked,  and  whether  laxy  liring  creature  be 
on  board,  or  not,  (for,  whether  wreck  or  otherwise,  it  is  clearly  not  the  property 
of  the  populace,)  saoh  plundering,  I  say,  or  preventing  the  escape  of  any  person 
that  endeavours  to  save  his  life,  or  wounding  bim  with  intent  to  destroy  him,  or 
patting  out  &lee  lights  in  order  to  bring  any  vessel  into  danger,  are  all  declared 
to  be  capital  felonies ;  in  like  manner  as  the  destroying  of  trees,  steeples,  or 
other  stated  seamarks,  is  punished  by  the  statute  8  £liz.  o.  13,  with  a  forfeiture 
of  100/,  or  outlawry.  Moreover,  by  the  statute  of  Qeorge  II,  pilfering  any  goods 
cast  ashore  is  declared  to  be  petit  larceny ;  and  many  other  salutary  r^ulations 
are  made,  for  the  more  effectually  preserving  ships  of  any  nation  in  distress. 

XII  A  twelfth  branch  of  the  royal  revenue,  the  right  to  mines,  has  its  original 
from  the  king's  prerogative  of  coinage,  in  order  to  supply  him  with  matenals; 
and  therefore  those  mines  which  are  properly  royal,  and  to  which  the  king  ig 
entitled  when  found,  are  only  those  of  silver  and  gold,  {()  By  the  old  common 
law,  if  gold  or  silver  be  fonnd  in  mines  of  base  metal,  according  to  the  opinion 
of  some,  the  whole  was  a  royal  mine,  and  belonged  to  the  king ;  though  others 
held  that  it  only  did  so,  if  the  quantity  of  gold  or  silver  was  of  greater  value 
than  the  quantity  of  base  metaL  (ut  (7)  But  now  by  the  statutes  1  W.  and  M. 
st.  1,  c.  30,  and  5  W.  and  M,,  c.  6,  this  difference  is  made  immaterial ;  it  being 
enacted,  that  no  mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked  upon  as 
royal  mines,  notwithstanding  gold  or  silver  may  be  extracted  from  them  m  any 
r*295  1  1*''"^'^''^^  I  ^11^  that  the  king,)or  *persons  claiming  royal  mines  under 
L  J   his  anthority,  may  have  the  ore,  (other  than  tin-ore  in  the  counties  of 

Devon  and  Cornwall,  paying  for  the  same  a  price  stilted  in  the  act  This  was 
an  extremely  reasonable  law ;  for  now  private  owners  are  not  discouraged  from 
working  mines,  through  a  fear  that  they  may  be  claimed  as  royal  ones;  neither 
does  the  king  depart  from  the  just  rights  of  his  revenue,  since  he  may  have  all 
the  precious  metal  contained  in  the  ore,  paying  no  more  for  it  than  the  value 
of  the  base  metal  which  it  is  supposed  to  be ;  to  which  base  metal  the  land-owner 
is  by  reason  and  law  entitled. 

aIII,  To  the  same  original  may  in  part  be  referred  the  revenue  of  treasure- 
trove  (derived  from  the  French  word  trover,  to  find,)  called  in  Latin  ihesauru8 
inventus,  which  is  where  any  money  or  coin,  gold,  silver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  (8)  or  other  private  place,  the  owner  thereof  being 
unknown ;  in  which  cage  tiie  treasure  belongs  to  the  king ;  but  if  he  that  hid  it 
be  known,  or  afterwards  foimd  out,  the  owner,  and  not  the  king,  is  entitled  to 
it.  (v)  Also  if  it  be  fonnd  in  the  sea,  or  upon  the  earth,  it  doth  not  belong  to 
the  King,  but  the  finder,  if  no  owner  appears,  (w)  So  that  it  seems  it  is  the 
Aiding,  and  not  the  abandoning  of  it,  that  gives  the  king  a  property :  Braoton 
Ix)  defining  it,  in  the  words  of  the  civilians,  to  be  "vetus  d^sitio  pecunite." 
This  difference  clearly  arises  from  tbo  different  intentions,  which  the  law  implies 


nbroa.  Cat.  LL.  am.  Ug.  US,  111 
IS1DU.G77.  ('til  Flowd.ne.  CvJ  S  Init  isi    ] 

'J  Drltt.  0,  IT.    Flnoh,  L.  ITT.  fx;  L.  I,  <i.  1, 1 4. 


(6)  Tar  the  statute  of  the  IJmt«d  St&tee,  pimJshiiif  ajmllu  offeusee,  see  4  Stfttotea  at  Larfte,  II&. 

(7)  And  it  is  Boid,  tbat  though  the  fcina  ersnU  laads  in  which  minea  are,  and  all  mmee  in 
them,  vet  ro^ai  mines  do  not  pass.    Plovrd.  336. 

In  California  it  was  held,  that  on  the  oreaniiaUoii  if  Uie  atats  govenuneiit,  the  rii^t  to  the 
precionn  metals  in  the  soil  of  t^e  pablio  lands  passed  to  the  state;  Stokeso.  BaiTett,5  Cal.  30; 
sjid  still  later  it  was  decided  that  when  the  government  ^[rtmtad  the  title  in  fee  umble  to  indi- 
vidoaJs,  tie  right  to  the  precious  metals  vested  alisolnt^tj  in  the  grsntee.  Boggs  v.  Merced,  Aa., 
Co.,  14  Cal.  Zm-,  Moore  f.  Smaw,  IT  id.  199. 

(B>  [Not  DDon  the  land.  Sunof.  PI.  Cor.  39.  But  It  1b  not  aud  to  be  b«aan»-trove  if  it  be 
other  metal  than  gold  or  ulvei.    3  Inst.  132.] 
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in  the  owner.  The  man  that  hides  hia  treaanre  in  a  secret  place  evidently  does 
not  mean  to  relinqnish  his  property,  bnt  reserves  a  right  of  claiming  it  again, 
when  he  sees  occasion ;  and  if  he  diea,  and  the  secret  also  dies  with  him,  the  law 
gives  it  to  the  king,  in  part  of  his  royal  revenue.  Bnt  a  man  that  scatters  his 
treasure  into  the  sea,  or  upon  the  public  sur&ce  of  the  earth,  is  construed  to 
have  absolutely  abandoned  his  property,  and  returned  it  into  the  common  stock, 
without  any  intention  of  reclaiming  it ;  and  therefore  it  belongs,  as  in  a  state  of 
nature,  to  tne  first  occupant,  or  finder,  nnless  the  owner  appear  and  assert  his 
right,  which  'then  proves  that  the  lose  was  by  accident,  and  not  with  r  ^nge , 
an  intent  to  renounce  his  property.  L  1 

Formerly  all  treasure-trove  belonged  to  the  finder ;  (y)  as  was  also  the  rule 
of  the  civil  law.  {»)  Afterwards  it  was  judged  expedient  for  the  purposes  of  the 
state,  and  particnlarly  for  the  coini^,  to  allow  part  of  what  was  so  found  to  the 
king;  which  part  was  assigned  to  be  all  hidden  treasure;  such  as  is  casually 
lost  and  unclaimed,  and  also  such  as  is  designedly  abandimed,  still  remaimne 
the  right  of  the  fortunate  finder.  And  that  the  prince  shall  be  entitled  to  this 
hidden  treasure  is  now  grown  to  be,  according  to  Grotius,  (a)  "  jua  commune,  ei 
guaei  ffmtium :"  for  it  is  not  only  observed,  he  adds,  in  England,  but  in  Qermany, 
France,  Spain,  and  Denmark.  The  finding  of  deposited  treasure  was  much  more 
ftequent,  and  the  treasures  themselves  more  considerable,  in  the  infancy  of  our 
constitution  than  at  present.  When  the  Bomaus,  and  other  inhabitants  of 
the  respective  countries  which  composed  their  empire,  were  driven  out  by  the 
northern  nations,  they  concealed  their  money  under-eround :  with  a  view  of 
resorting  to  it  again  when  the  heat  of  the  irruption  would  be  over,  and  the 
invaders  driven  back  to  their  deserts.  But,  as  this  never  happened,  the  treas- 
ures were  never  claimed ;  and  on  the  death  of  the  owners  the  secret  also  died 
along  with  them.  The  conquering  generals,  being  aware  of  the  value  of  these 
hidden  mines,  made  it  highly  penal  to  secrete  them  from  the  public  service.  la 
Eneland,  therefore,  as  among  the  feudists,  ib)  the  punishment  of  such  as  con- 
cealed &om  the  king  the  finding  of  hidden  treasure  was  formerly  no  less  than 
death ;  but  now  it  is  only  fine  and  imprisonment,  (c) 

XIV.  Wai6,  bona  waviala  are  goods  stolen,  and  waived  or  thrown  away  by  the 
thief  in  his  flight,  for  feai  of  being  apprehended.  (9)  These  are  given  to  the 
king  by  the  law,  as  a  punishment  upon  the  owner,  for  not  himself  pursuing  the 
felon,  and  taking  away  his  goods  from  him.  (d)  And  therefore  *if  the  r  ^qg?  i 
party  robbed  do  his  diligence  immediately  to  follow  and  apprehend  '  ' 
the  thief,  (which  is  called  making  fresh  suit,)  or  do  convict  him  afterward^  or 
procure  evidence  to  convict  him,  he  shall  have  bis  goods  ag^n.  (e)  Waived 
goods  do  also  not  belong  to  the  king,  till  seized  by  somebody  for  his  use ;  for  if 
the  party  robbed  can  seize  them  first,  though  at  the  distance  of  twenty  years, 
the  ting  shall  never  have  them.  (/)  If  the  goods  are  hid  by  the  thief,  or  left 
any  whereby  him,  so  that  he  had  them  not  atout  him,  when  ne  fied,  and  there- 
fore did  not  throw  them  away  in  his  flight ;  these  also  are  not  bona  waviata,  but 
the  owner  may  have  them  again  when  he  pleases,  (g)  The  goods  of  a  foreign 
merchant  though  stolen  and  thrown  awEiy  in  flight  shall  never  be  wai& :  (A) 
the  reason  whereof  may  be,  not  only  for  the  encouragement  of  trade,  but  also 
because  there  is  no  wilful  default  in  the  foreign  merohanfs  not  pursuing  the' 
thief ;  he  being  generally  a  stranger  to  our  laws,  our  usages,  and  our  language. 

XV.  Estrays  are  such  valuable  animals  as  are  found  wandering  in  any  manor 
or  lordship,  and  no  man  knoweth  the  owner  of  them ;  in  which  case  the  law 

ftllV.H,l.i\.  (aJDtliir.b.ip.t.2,e.a,i1.  rtJCIIuT.  1. 1,  c.  1.    Cru.  1,  IS,  «e. 

ftj alOBt  US.  (dj Ceo  BUi.  6N.  (tj  Flnoli,  I..  SU.  (/}  JMd.  (gJiBep.  lOO. 

(kj  Fib.  ^tr.  ttt.  Bttrat,  I.  S  nnlBtr.  1>. 

(9)  [And  this  though  left  bj  him  at  a  ootnmon  Inn.  2  RoL  809.  ( 
in  his  flidit  For  If  ha  leave  &  Btolen  hoise  at  a  common  inn 
M.  o.  10.] 

1  America.      Goods  waived  may  be  reclBimed  by  Uie  real 
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givea  them  to  the  kiag  as  the  ^eral  owner  and  lord  par&monnt  of  the  soil,  in 
recompeace  for  the  dunage  which  they  maj  have  done  therein :  and  they  now 
moBt  commonly  belong  to  the  lord  of  the  manor,  by  special  grant  &om  the 
crown.  But,  in  order  to  vest  an  absolate  property  in  the  king,  or  hie  grantees, 
they  must  be  proclaimed  in  the  charoh  and  two  market  towns  next  adjoining  to 
the  place  where  they  are  found :  and  then,  if  no  man  claims  them,  after  procla- 
mation and  a  year  and  a  day  passed,  they  belong  to  the  king  or  his  snbstitut© 
withont  redemption ;  (i)  even  thongh  the  owner  were  a  minor,  or  nnder  any 
other  legal  incapacity.  {%)  A  proTiaion  similar  to  which  obtained  in  the  old 
Gothic  constitution,  with  regard  to  all  things  that  were  found,  which  were  to  be 
thrice  proclaimed ;  primum  coram  comitibus  et  vialorihus  obvits,  deinde  inprox- 


owner  claims  tbem  within  the  year  and  day  he  must  pay  the  charges  of  finding, 
keeping  and  proclaiming  them,  (m)  (10)    The  king  or  lord  has  no  property  till 


r  *298 1  ^^'^^  *vilia  vel  pago,  postremo  coram  ecclesia  vel  judicio  ;  and  the  space 
*-  J  of  a  year  was  allow»l  for  the  owner  to  reclaim  his  property,  (l)  If  the 
J  year  and  de 

...  „      '^{'"Xio)  „  ... 

the  year  and  day  passed:  for  if  a  lord  keepeth  an  estray  three-quartere  of  a 
vear,  and  within  the  year  it  strayeth  again,  and  another  lord  getteth  it,  the  first 
lord  cannot  take  it  again,  (n)  Any  beasts  may  be  estrays  that  are  by  nature 
tame  or  reclaimable,  and  in  which  there  is  a  valuable  property,  as  sheep,  oxen, 
swine  and  horses,  which  we  in  general  call  cattle ;  and  so  Fleta  (o)  defines  them, 
pecus  vaffans,  quod  nttllus  petit,  sequibar  vel  advocai.  For  animals  upon  which 
the  law  sets  no  value,  as  a  dog  or  cat,  and  animals  fera  natura,  as  a  bear  or 
wolf,  cannot  be  considered  as  estrays.  So  swans  may  be  estrays,  but  not  any 
other  fowl ;  [p)  whence  they  are  said  to  be  royal  fowl.  The  reason  of  which 
distinction  seems  to  be,  that,  cattle  and  swans  being  of  a  reclaimed  nature,  the 
owner's  property  in  them  is  not  lost  merely  by  their  temporary  escape ;  and  they 
also,  from  their  intrinsic  value,  are  a  sufficient  pledge  for  the  expense  of  the 
lord  of  the  franchise  in  keeping  them  the  year  and  day.  For  he  that  takes  an 
estray  is  bonud,  so  long  as  be  keeps  it,  to  find  it  in  provisions  and  preserve  it 
from  damage ;  {a)  and  may  not  nse  it  by  way  of  labour,  but  is  Uable  to  an  action 
'  ■       (»•),""  ■"  ■ .. 


for  so  doing,  (r)     Yet  he  may  milk  a  cow,  or  the  hke ;  for  that  tends  to  the 
)reservation,  and  is  for  the  benefit  of  the  animal.  («) 
Besides  the  pardcnlar  reasons  before  given  why  the  king  should  have  the 


preservation,  and  is  for  the  benefit  of  the  animal,  (a) 

Besides  the  pardcnlar  reasons  before  given  why  \ 
several  revenues  of  rovaJ  fish,  shipwrecks,  treasnre-trove,  waifs,  and  estrajrs. 


there  is  also  one  general  reason  which  holds  for  them  all ;  and  that  is,  because 
they  are  hona  vacantia,  or  goods  in  which  no  one  else  can  claim  a  property.  And 
therefore  by  the  law  of  nai^pe  they  belong  to  the  first  occupant  or  finder ;  and 
r  •299 1  **  continued  under  the  •imperial  law.  But,  in  settUng  the  modem  con- 
1-  J   stitntions  of  most  of  the  governments  in  Europe,  it  was  thought  proper 

(to  prevent  that  striie  and  contention,  which  the  mere  title  of  occnpancr  is  apt 
to  create  and  continue,  and  to  provide  for  tiie  support  of  public  authority  in  a 
manner  the  least  burthensome  to  individuals,)  that  these  rights  should  be  annexed 
to  the  supreme  power  by  the  positive  laws  of  the  state.  And  so  it  came  to  pass 
(i)  Ulrr.  c.  s,  t  le. 

fitJBRep.lW-    Vn.Abr.tU.Eitniig.    Cro.  Bib.  71S.  (I)  SUcnth.  Aiw.  IToaor.I.  S,  S.B. 

(«)  D>l(.  Sb.  79.  (n)  Finch,  L.  in.  (o)  L.  I,  c,  18.  (p)  7  (t«p.  IT. 

(q}  I  HoU.  Abr.  Wt.  (rj  Cro.  Jio.  MT.  ftj  Cta.  Jan.  U6.    Saj.  lIs. 


(10)  [Bot  if  any  other  perBon  fiods  uid  takes  oam  of  another's  property,  not  being  entitled 
toit  asanefltnj  (norbeingsavad  nt  wo,  or  in  other  caaet  There  the  law  of  salvage  ttpfUvn,) 
the  owner  may  reoover  it  or  its  value,  withont  being  obliged  to  pav  the  espenBee  of  keepinc. 
2  Bl.  Rep.  1117 ;  2  Hen.  Bl.  S54.] 

By  Btatutes  in  the  several  Rtatee  of  Uie  UnioD,  provision  is  made  for  taking  ohaige  of 
eetnjH,  either  by  a  township  nfficer  designated  for  the  purpose,  or  by  the  person  taiing  Uiem ; 
end  after  a  reasonable  period,  and  duly  advertising  the  same,  if  tjia  owner  does  not  reclaim  tba 
eatTay,  it  is  sold  to  satisfy  charges.  Any  sorplug  that  may  remain  is  retained  for  the  owner, 
or  devoted  to  some  chantable  poipose.  These  statntes  motit  be  followed  strictiv,  or  the  title 
of  the  owner  will  not  be  divested  by  them.  Newaom  v.  Hart,  14  Mich.  S33 ;  Hyae  r.  I^oi,  13 
111.  64;  Smith  v.  Ewers,  SI  Ala.  3^ 


^:<.^,OC 
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that,  as  Bracton  e.^prvesea  it,  {t)  hoc  guts  nuUius  in  bonis  sunt,  et  olimfuenint 
inv^ntoris  dejure  naturcUi,  jam  eMciuntur  principig  de  jw»  geniium.  (11) 

XVI.  The  next  branch  of  the  king's  orfinary  revenue  conaiBtB  in  forfeitnres 
of  lands  and  goods  for  offcncee ;  bona  confiacata,  as  they  are  called  by  the  civil- 
ians,  because  they  belong  to  the  fiscus  or  imperial  treaanrj;  or,  as  our  lawyers 
term  them,  fortsfacta  ;  that  is,  ench  whereof  the  property  is  gone  away  or 
departed  from  the  owner.  The  true  reason  and  only  substantial  groand  of  any 
forfeiture  for  crimes  consist  in  this :  that  all  property  is  derived  from  society, 
being  one  of  those  civil  rights  which  are  conferred  upou  individuals,  in  exchange 
for  that  degree  of  natural  fteedora  which  every  man  must  sacrifice  when  he 
enters  into  social  commnnities.  If  therefore  a  member  of  any  national  com- 
munity violates  the  fnndamental  contract  of  his  association,  by  transgressing 
the  municipal  law,  he  forfeits  hie  right  to  such  privileges  as  he  claims  by  that 
contract ;  and  the  state  may  very  justly  resume  thatportion  of  property,  or  any 
part  of  i^  which  the  laws  have  before  assigned  him.  Hence,  in  every  offence  of  an 
atrocious  kind,  the  laws  of  England  have  exacted  a  total  confiscation  of  the 
movables  or  personal  estate ;  and  in  many  cases  a  penwtual,  in  others  only  a 
temporary,  loss  of  the  oSender's  immovables  or  landed  property;  and  have 
vested  them  both  in  the  king,  who  is  the  person  supposed  to  be  o^nded,  being 
the  one  visible  magistrate  in  whom  the  majesty  of  the  public  resides.  The  par- 
ticulars of  these  forfeitures  will  be  more  properly  recited  when  we  treat  of  crimes 
and  misdemeanors.  I  therefore  only  mention  them  here,  for  *the  sake  r  «„q^  -. 
of  regularity,  as  a  part  of  the  (xnsus  reaalis  ;  and  shall  postpone  for  the   '■  ^ 

present  the  fitrther  consideration  of  ul  forfeitures,  excepting  one  species  only, 
which  arises  from  the  misfortune  rather  than  the  crime  of  the  owner,  and  is 
called  a  deodand.  (13) 

Bv  this  is  meant  whatever  personal  chattel  is  the  inimediat«  oooaeion  of  the 
death  of  any  reasonable  creature :  which  is  forfeited  to  the  king,  to  be  applied 
to  pious  uses,  and  distributed  in  alms  by  his  high  almoner;  (v)  though  formerly 
destined  to  a  more  superstitious  purpose.  It  seems  to  have  been  originally 
designed,  in  the  blind  days  of  popery,  as  an  expiation  for  the  souls  of  such  as 
were  snatched  away  by  sudden  death  ;  and  for  that  purpose  ought  properly  to 
have  been  given  to  holy  church :  (w)  in  the  same  manner  tte  the  apparel  of  a 
stranger,  who  was  fonnd  dead,  was  applied  to  purchase  masses  for  the  sood  of 
his  souL  And  this  may  account  for  that  rule  of  law,  that  no  deodand  is  due 
where  an  infant  under  the  age  of  discretion  is  killed  by  a  fall  from  a  cart,  or 
horse,  or  the  like,  not  being  in  motion ;  (z)  whereas,  if  an  adult  person  foils  fh)m 

ItaimrTF.  C  W,  U.  (■ItlnM.BT.    IHtl-P.  C.4n. 

(II)  [This  passage  bos  been  tbonght  inoonastent  vith  the  doctrine  itatod  anpra  p.  2Ki,  vii. : 
that  all  tiun^  fonnd  in  the  sea  or  npon  the  eartb  belong  not  to  the  king,  bat  to  tbe  finder, 
which  ia  nndinibtedlf  the  general  rale,  Bnt  in  the  parUoalar  cases  enumerated  in  the  text,  the 
pc^tive  law  boa,  forceit^  speciel  reasons,  given  the  ennmerotedaiticles  to  thecioini;  and  in 
this  pastiage  Blaokstone  is  merely  assigning  as  an  addilioiiBl  leMon  w^  the  crown  shonld  have 
them,  this  clronmstance,  that  the  operation  of  the  general  rule  would  oonfer  them  on  the  first 
finder,  oe  being  AtmatxtaMMa.} 

(13)  [The  statute  of  64  Oeo.  Ill,  o.  146,  greatly  relaxed  the  law  of  fbrfeitnie,  so  for  as  landed 
property  is  ooncomed ;  end  the  statnte  of  3  and  4  Wm.  IT,  e.  106,  s.  10,  is  still  more  liberal. 
No  att^nder  oi  Telony  now  extends  to  the  disinheriting  of  any  heir,  or  to  the  prejudice  of  the 

" ''"      '  "  "'        "       "■>---    ---J  Jnring  his  natoiallife  only.     Afld 

eieroises  its  rights  very  leniently ;  in 
«  w^ere  indnlgenoe  to  the' families  of  offenders  can  reasonably  be  asked,  a  proper  representa- 
tion TonAy  (1  believe  never)  fails  te  meet  attention.  Homicide,  not  feloninns,  now  entAils  no  for- 
feitore,  by  virtne  of  the  stat.  9  Geo.  lY,  o.  31,  b.  10.] 

By  tjie  coonUtation  of  the  United  States  "  no  attainder  of  treason  shall  work  ooimption  of 
blood,  oi  furfeitnre,  except  daring  the  ^e  of  the  person  attainted."  Fori'eitores  of  eetate  and 
ooiTuption  of  biood  for  ofiensee  ogaingt  the  United  States  were  abolished-  by  stotnte  in  1790 ; 
1  Stat  at  I^rge,  117 ;  and  althon^  during  the  late  dvil  war  Rtatateg  yrere  paesed  fbr  the  oonfis- 
catinn  of  property  of  persons  eonvioted  of  treason,  bat  few  proceedings  were  nad  nnder  them,  and 
the  property  seised  was  for  the  most  part  relieved  from  them  nnder  the  presideafs  power  to  re- 
prieve and  pardon. 
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thence  and  is  killed,  the  thing  is  certainly  forfeited.  For  the  reason  given  by 
Sir  Uathew  Hale  eeeme  to  be  vety  inadeqnate,  viz. :  because  an  in&nt  is  not 
able  to  take  care  of  himself ;  for  why  should  the  owner  save  his  forfeiture,  on 
account  of  the  imbecility  of  the  child,  which  ought  rather  to  have  made  him 
more  cautious  to  prevent  any  accident  of  mischief?  The  true  ground  of  this 
rule  seems  rather  to  have  been,  that  the  child,  by  reason  of  its  want  of  diecrc- 
tioD,  was  presumed  incapable  of  actual  sin,  and  therefore  needed  no  deodand  to 
purchase  propitiatory  masses ;  but  every  adnlt,  who  died  in  actual  sin,  stood  in 
need  of  such  atonement,  according  to  the  humane  superstition  of  the  founders 
of  the  English  law. 

Thus  Bunds  the  law  if  a  pereou  be  killed  by  a  fall  from  a  thing  standing  stilL 
r  *S01 1  ^^^  ^  ^  horse,  or  ox,  or  other  animal,  *of  his  own  motion,  kill  as  well 
*■  ■'an  in&nt  as  an  adult^  or  if  a  cart  run  over  him,  they  shall  in  either  case 

be  forfeited  as  deodands ;  (y)  which  is  grounded  upon  this  additional  reason,  that 
SQch  misfortunes  are  in  part  owing  to  the  negligence  of  the  owner,  and  there- 
fore he  is  properly  punished  by  such  forfeiture.  A  like  punishment  is  in  like 
cases  inSicted  by  the  Mosaical  law :  («)  "  if  an  ox  gore  a  man  that  he  die,  the  or 
shall  be  stoned,  and  his  flesh  shall  not  be  eaten."  And,  among  the  Athenians, 
(a)  whatever  was  the  cause  of  a  man's  death,  by  falling  upon  him,  was  extermi- 
nated or  cast  ont  of  the  dominions  of  the  republic.  (13)  Where  a  thing  not 
in  motion,  la  the  occasion  of  a  man's  death,  tnat  part  only  which  is  the  imme- 
diate cause  is  forfeited ;  oa,  if  a  man  be  climbing  up  the  wheel  of  a  cart^  and  is 
killed  by  Mling  from  it,  the  wheel  alone  is  a  deodand :  (bj  but,  wherever  the 
thing  is  in  motion,  not  only  that  part  which  immediately  gives  ^e  wound,  (as 
the  wheel,  which  runs  over  his  body,)  but  all  things  whi«5h  move  with  it  and 
help  to  make  the  wound  more  dangerous  (as  the  cart  and  loading,  which  increase 
the  pressure  of  the  wheel,)  are  forfeited,  (c)  It  matters  not  whether  the  owner 
were  concerned  in  the  killing  or  not ;  for,  if  a  man  kills  another  with  my  sword, 
the  sword  is  forfeited  (if)  as  an  accnraed  tiling,  (e)  And  therefore,  in  all  indict- 
ments for  homicide,  the  instrument  of  death  and  the  value  are  presented  and 
found  by  the  grand  jury,  (as,  that  the  stroke  was  given  by  a  certain  penknife, 
valne  sixpenoe,)  that  the  king  or  his  grantee  may  claim  the  deodand ;  for  it  is 
no  deodand  unless  it  be  presented  as  such  by  a  jury  of  twelve  men.  (/)  No  deo- 
dands are  due  for  accidents  happening  upon  the  high  sea,  that  being  out  of  the 
r  *303 1  j'l'^^'^^^'''^  ^^  the  common  law :  hut  if  a  *man  &11b  from  ahoat  or  ship 
•■  ^   in  fresh  water,  and  is  drowned,  it  hath  been  said,  that  the  vessel  and 

cargo  are  in  strictness  of  law  a  deodand.  (yl  Bnt  juries  have  of  late  very  fre- 
quently taken  upon  themselves  to  mitigate  tnese  forfeitures,  by  finding  only  some 
trifling  thing,  or  part  of  an  entire  thing,  to  have  been  &e  occasion  of  the  death. 
And  in  such  cases,  althongh  the  finding  by  the  jury  he  hardly  warrantable  by 
law,  the  court  of  king's  oench  hath  gene«lly  refused  to  interfere  on  behalf  of 
the  lord  of  the  franchise,  to  assist  so  nnequitaole  a  claim,  {h)  (14) 

{g)  Otmla.  put  movent  ad  mortem,  imt  Dm  danda.    Bncton,  I.  S,  o.  S.  (•)  Bxod.  »[.  18. 

(a)  ^echln.  amt.  (^«tok,  Thiu,  loo,  br  onr  anolent  l«w,  &  well  In  wbleh  &  person  wu  drowned  iru 
ordered  to  be  flUed  Dp,  aadertbe  Inspeetlon  of  the  coroner,     FleL  1. 1,  o.  »,  1  Rl.     Fiuh.  Abr.  1.  coroM. 


[n  pcriiicinn  luon  almlatur  i 


etmunttum.  teHn  eatttmetam,  «■  —  _~ — ,-.  .-~ — v-v 1  v 1 . ' j 

fiHeUiM*,mta  Kiauiratur,luibuUte  vti  adl^aute  aUqiod  giio  kano  perfrel.    SUernbook,  dejitt*  0<4k.l. 

'la  Dr.  and  8L  d.  S.  e.  SI.  If)  t  InM.  07. 

(C^  S  Inst.  S8.    1  R«l.  F.  C.  4».  HaUoy.  dt  Juf.  MarOlm.  %  SK.  (A)  Foater,  of  Homlfllde,  WS. 

(13)  rThifl  was  one  of  Braco'a  laws ;  aod  perbai«  we  may  thijik  the  Jndgmont,  tttat  a  atntae 
ahonld  bo  thrown  into  the  sea  for  having  fallHO  upon  a  man,  lesg  Bbmird,  when  we  reflect  that 
there  may  bo  Botmil  poiioy  in  teBching  the  mind  to  contomplste  with  horror  the  privation  of 
human  ate,  and  tiat  onr  familiarity  even  with  an  Insensiblo  object  which  baa  been  the  iiocaaion 
of  death,  may  lessen  that  eeotiment.  Though  there  may  bewiBdiim  in  withdrawing  such  athiag 
from  pniilic  view,  yet  there  con  be  none  in  treating  it  as  if  it  was  capable  of  understanding  the 
ends  of  pmushmont.] 

(14)  [Deoduida  were  abolished  by  staL  9  and  10  Tic.  0. 62,  whioh  enaots  that  "there  shall  be  no 
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Deodands,  and  forfeitares  ia  general,  as  wett  aa  wrecke,  tNasare  trove,  royal 
fish,  mines,  waifs,  and  estrsjrs,  mav  be  granted  by  the  king  to  partienlKr  subjects, 
as  a  royal  fi^nchise :  and  indeed  tney  are  for  the  most  pwt  granted  ont  to  the 
lords  of  manors,  or  other  liberties :  to  the  perversion  of  their  original  design. 

XVII.  Another  branch  of  the  king's  ordinary  revenue  arieea  from  escheats  of 
lands,  which  happen  upon  the  defect  of  heirs  to  sacceed  to  the  inheritance; 
whereupon  they  m  general  revert  to  and  vest  in  the  kin^,  who  is  esteemed,  in 
the  eye  of  the  law,  the  ori^nal  proprietor  of  all  the  lands  in  the  kingdom.  But 
the  discassion  of  this  tropic  more  properly  belonf^s  to  the  second  book  of  these 
commentaries,  wherein  we  shall  particnlarly  consider  the  manner  in  which  lands 
may  be  actniired  or  lost  by  escheat.  (16) 

aVIIL  I  proceed  therefore  to  the  eighteenth  and  last  branch  of  the  king's 
ordinary  revenue;  which  consists  in  the  cnBtody  of  idiots,  from  whence  we  shall 
be  naturally  led  to  consider  also  the  custody  of  lunatics. 

An  idio^  or  natural  fool,  is  one  that  hath  had  no  understanding  from  his 
nativity;  and  therefore  is  by  law  presumed  nevor  likely  to  attain  any.  For 
which  reason  the  custody  of  •him  and  of  his  lands  was  formerly  vested  r  ^g^g  -i 
in  the  lord  of  the  fee :  fA)  (and  therefore  still,  by  special  custom,  In  some   '-  ' 

manors  the  lord  shall  nave  the  ordering  of  idiot  and  lunatic  copyholders,)  (t) 
hut,  by  reason  of  the  manifold  abuses  oi  IJiis  power  by  subjects,  it  was  at  last 
proxided  by  common  consent,  that  it  should  be  given  to  the  king,  as  the  general 
conservator  of  his  people ;  in  order  to  prevent  the  idiot  from  wasting  his  estate, 
and  redocine  himself  and  his  heire  to  poverty  and  distress.  (A)  This  fiscal  pre- 
rogative of  the  king  is  declared  in  parliament  by  statute,  17  Edw.  II,  c.  9,  which 
directs  (in  affirmance  of  the  common  law,)  (I)  that  the  king  shall  have  ward  of 
the  lands  of  natural  fools,  taking  the  profits  without  waste  or  destruction,  and 
shall  find  them  necessaries ;  and  after  the  death  of  such  idiots  be  shall  render 
the  estate  to  the  heirs :  in  order  to  prevent  such  idiots  flrom  aliening  their  lands, 
and  their  heirs  from  being  disinhented.  (16) 

By  the  old  common  law  there  is  a  writ  de  idiota  in^irendo,  to  iuqnire  whether 
a  man  be  an  idiot  or  not :  {m)  which  mnst  be  tried  by  a  jury  of  twelve  men : 
and,  if  they  find  him  purus  idola,  the  profits  of  bis  lands,  and  the  cnstody  of 
his  person  may  be  granted  by  the  king  to  some  subject,  who  has  interest  enough 
to  obtain  them,  (n)  This  branch  of  the  revenue  hath  been  long  considered  as  a 
hardship  upon  private  families :  and  so  long  ago  as  in  the  8  Jac.  I,  it  was  under 
the  consideration  of  parliament,  to  vest  this  custody  in  the  relations  of  the 
party,  and  to  settle  an  eqnivalent  on  the  crown  in  lieu  of  it;  it  being  then  pro- 
posed to  share  the  same  fate  with  the  slavery  of  the  feudal  tenures,  which  has 
been  since  abolished,  (o)  Yet  few  instances  can  be  given  of  the  oppressive  exer- 
tion of  it,  since  it  seldom  happens  that  a  jury  finds  a  man  an  idiot  a  nativitate, 

WFlekl.  I.e.11,  no. 
(1)  4  Kan.  IM.    iltmorm 

(■•]  r.  N.  B.  ns. 

fp)  This  powsr,  thongh  dDbM  jerj  nrely  Bierted,  i>  (Oil  aUailed  to  In  onnmon  (p»eah,  by  thu  oanal 


fotfeitore  of  taj  chattel  for  or  tu  re«peot  of  the  sama  having  moved  to  or  canmd  the  death  of 

(16)  Vithin  the  gtatea  of  the  American  Union,  escheate  for  defect  of  hein  are  to  the  Btate  in 
which  the  propertv  if  eltaato,  and  not  to  the  Cnlted  States. 

(16)  [The  jniiaoictioD  wliioh  the  chancellor  has  genaraJIf,  or  perliapa  alwavB,  exercised  over 
the  penona  and  estatea  of  hmatios  and  Idiots,  Ig  not  neceaauily  oanexod  ti>  the  cUBtody  of  the 
^reat  neal ;  for  it  hu  been  deolared  by  the  bonae  of  lords,  "  that  the  castudy  of  idiota  and  Inna- 
tjca  was  in  the  power  of  the  king,  who  might  delegate  vae  aame  to  mch  person  as  ha  abonld 
think  fit"  And  npon  eveiv  change  of  the  great  seal,  a  spedalantboiitjiuidar  hiamiijesljv'aroyal 
irign  manual  is  granted  to  the  new  ehanoelloT  for  Uiat  puipose.  Henoe  no  appeal  lies  nom  the 
ohaDoelloi's  oroeni  upon  thlg  anbject  to  the  honae  of  lords,  but  to  the  king  in  ooonoil.  Dom. 
Proo.  14  Feb.  1726,  3  P.  Wmi.  IM.] 
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bnt  onlr  non  eompoi  msnttB  from  some  partiGiilar  time;  vhicli  has  an  operation 
very  different  in  point  of  lav. 

r  *304 1  *^  '"^^  '^  ^"^^  '^  idiot,  {p )  if  he  hath  any  glimmering  of  reason,  so 
^  ^  that  he  can  tell  his  parents,  his  a^e,  or  the  hke  common  matters.  Bnt 
a  man  who  is  bom  deaf,  dnmo  and  blind,  la  looked  upon  bT  the  law  as  in  the 
same  state  with  an  idiot ;  ( 9 )  he  being  supposed  incapable  of  an;  understanding, 
as  wanting  all  those  sensee  which  furnish  the  human  mind  with  ideas.  (17) 

A  lunatic,  or  non  coti^os  mtntis,  is  one  who  bath  bad  understanding,  but  b^ 
disease,  grief,  or  other  accident,  hath  lost  the  use  of  his  reason,  (r)  A  lunatic  is 
indeed  properly  one  that  hath  lucid  intervals ;  sometimes  enjoying  his  senses,  and 
sometimes  not,  and  that  frequently  depending  upon  the  changes  of  the  moonf(18) 
But  under  the  general  name  of  non  compos  mentis  (which.  Sir  Edward  Coke 
says,  is  the  most  legal  name,)  (a^  are  comprised  not  only  Innatics,  but  persons 
under  fi'enzies;  or  who  lose  their  intellects  by  disease;  those  that  grow  deaf^ 
dumb,  and  blind,  not  being  bom  so ;  or  such,  in  short,  as  are  jud^d  by  the 
court  of  chancery  incapable  of  conducting  their  own  affoirs.  To  these,  also,  as 
well  as  idiots,  the  king  is  guardian,  but  to  a  very  different  purpose.  For  the 
law  always  imagines,  that  t^ese  accidental  misfortunes  may  oe  removed;  and 
therefore  only  constitutes  the  crown  a  trustee  for  the  unfortunate  persons, 
to  protect  their  property,  and  to  account  to  them  for  all  profits  received,  if  they 
recover,  or  after  tneir  decease  to  their  representatives.  And  therefore  it  is 
declared  by  the  statute  17  Bdw.  II,  c  10,  tnat  the  king  shall  provide  for  the 
CDStody  and  eustentation  of  Innatics,  and  preserve  their  lands  and  the  profits  of 
them  fiir  their  use,  when  they  come  to  their  right  mind ;  and  the  king  shall  take 
nothing  to  his  own  use ;  an^  if  the  parties  die  in  such  estate,  the  residue  shall 
he  distributed  for  their  souls  by  the  advice  of  the  ordinary,  and  of  course  (by  the 
subsequent  amendments  of  tiie  law  of  administratioQ,)  shall  now  go  to  their  exe- 
cutors or  administrators. 

r  *305 1  '^"^  ^^^  ^^  attack  of  lunacy,  or  other  occasional  insanity,  while  there 
L  1  may  be  hope  of  a  speedy  restitution  of  reason,  it  is  usual  te  confine  the 
unhappy  objects  in  private  custody  under  the  direction  of  their  nearest  friends 
and  retatioaa ;  and  the  legislature,  to  prevent  all  abuses  incident  to  such  private 
custody,  hath  thought  proper  to  interpose  its  authority  by  statute  14  Gfeo.  Ill,  c. 
49,  (continued  by  19  Geo.  Ill,  c  15,)  for  regulating  pnvate  madhonsea  But, 
when  the  disorder  is  grown  permanent,  and  the  circumstances  of  the  party  will 
bear  such  additional  expense,  it  is  proper  to  apply  to  the  royal  anthority  to  war- 
rant a  lasting  confinement.  (19) 

The  method  of  proving  a  person  non  compos  is  very  similiar  to  that  of  prov- 
ing him  an  idiot  The  lord  chancellor,  to  whom,  by  special  authority  from  the 
king,  the  custody  of  idiots  and  lunatics  la  intrusted,  ( I )  upon  petition  or  infor- 
mation, grante  a  commission  in  nature  of  the  writ  de  idiota  inquirendo,  (20)  to 


(pj  r.  TS.  B.  vs.  csJ  Co.  utt.  a.    nela,  J.  fl.  0.  « 

(rj  IMota  a  am  el  lnlnKflate.    (  Man.  SoaeA  K  Om.  I.  In  IbjauA't  Tmt  Book  <rfBdw.  IL  10. ) 
C}  1  InBt.  1*6.  (t)  S  r.  Wnu.  108. 

(17)  This,  however,  ii  a  mere  presamptioD,  and  m^  be  rebutted  by  evideoce  of  cspadty. 
Est  v.  DjMn,  7  C.  and  P.  305;  Kei  v.  Pritchaid,  Ibid.  303 ;  Commonwe^th  c  Hill,  14  Hbb^ 
WJ-,  Brower  e.  Fisher,  4  Juhiu,  Cli.  141 ;  Chiiatmas  v.  UitcheU,  3  Ired.  Ch.  535.  PeiBona  onlf 
deaf  ind  dumb,  it  haa  been  declared,  are  to  be  oonsiderBd  idioto ;  but  Qni  ides  may  be  said  tn  be 
obsolete.  Sea  RDabton's  case,  1  Leacb,  C.  0.  456 ;  Horrisonv.  Leouard,  3  C.  and  P.  ]87.  Indeed 
the  {HWamplion  of  idiooy  in  the  cane  of  persons  bora  deaf  dumb  and  blind  is  a  verj-  faint  one 
sinoe  the  capadtf  of  thu  oIosb  of  imfnrtnnate  persons  for  tnstmotioD  hu  been  so  tborongblj' 
denHmstrated  of  late  yean.    See  Weir  c.  Fitigerald,  S  Bradf.  Stir.  B.  43. 

(18)  [The  influence  of  the  moon  apon  the  human  mind,  or  rather  the  dependence  of  any  stats 
of  the  hnman  mind  npon  ttie  changes  of  the  moon,  is  doubted  or  denied  bj  the  bMt  ptaotioaJ 
writeri  npon  mental  diBordws.] 

(19)  Sm  Stat.  2  and  3  TTm.  IT,  a.  107,  and  3  and  4  Wm.  IT,  c.  36,  which  are  late  statntes  <m 
this  Bohjeot. 

(20)  ^Or  a  writ  de  Wyiatieo  inquirendo,  which  is  the  more  common  form.  Fiom  the  stIic^ 
DCM  with  which  the  andent  write,  and  the  commiswonB  framed  thereon,  were  worded,  they 
oonlil  not  be  sustained  against  any  pereon  idio  was  not,  in  the  most  atisolnte  Import  of  the 
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inquire  into  the  party's  gtate  of  mind;  and  if  he  be  found  turn  compos,  he  nsa* 
^ly  cominita  th«  care  of  his  person,  vith  a  suitable  allowance  for  nis  maiuto- 
nance,  to  some  friend,  who  is  tben  called  his  committee.  However,  to  prevent 
sinister  practices,  the  next  heir  is  seldom  permitted  to  be  this  committee  of  the 
person;  because  it  is  his  interest  that  the  party  should  die.  But,  it  hath  been  said, 
there  lies  not  the  same  objection  against  his  next  of  kin,  provided  he  be  not  his 
heir ;  for  it  is  his  interest  to  preserve  the  lunatic's  life,  in  order  to  increase  the  per- 
sonal estate  by  savings,  which  he  or  his  family  may  hereafter  be  entitled  to  enjoy.(w) 
The  heir  is  generally  made  the  manager  ur  committae  of  the  estate,  it  being 
olearlj  his  interest  oy  good  management  to  keep  it  in  condition :  aoconntable, 
however,  to  the  court  of  chancery,  and  to  the  non  compos  himself  if  he  recovers; 
or  otherwise  to  bis  adminietratora.  (21) 

In  this  case  of  idiots  and  lunatics,  ma  civil  law  agrees  with  ours,  by  assigning 
them  tutors  to  protect  their  persons,  and  curators  to  manage  their  estates.  Bn^ 
in  another  instance,  the  Boman  law  mes  muoh  beyond  the  English.  For,  if  a 
man,  by  notorious  prodigality,  was  in  danger  of  wasting  his  estate,  he  was  looked 
upon  as  fum  compos,  and  committed  to  the  care  of  corators  or  tutors  by  the 
pnetor.  (v)  And,  by  the  laws  of  Solon,  such  prodigals  were  branded  with 
perpetual  Infomy.  (tf)  But  with  us,  wben  a  man  on  an  inquest  of  idiocy  hath 
been  *retnmed  an  vnthri/t,  and  not  an  idiot,  (x)  no  farther  proceedings  r  «„g.  ■• 
have  been  had.    And  the  propriety  of  the  practioe  itself  seems  to  be   ^  ■• 

very  questionable.  It  was  doubtless  an  exoeuent  method  of  benefiting  the  indi- 
vidual,  and  of  preserving  estates  in  Eamities ;  but  it  hardly  seems  calculated  for 
the  genius  of  a  free  nation,  who  claim  and  exercise  the  liberty  of  uHing  their 
own  property  as  they  please.  "  Sic  uttre  iuo,  ut  aiienum  non  iadas,"  is  the  only 
restriction  our  laws  haye  given  with  regard  to  economical  pmdenofe  And  the 
frequent  circulation  and  transfer  of  lauds,  and  other  property,  which  cannot  be 
effected  without  extravagance  somewhere,  are  perhaps  not  a  little  conducive 
towards  keeping  our  mix^  constitution  in  its  due  health  and  vigour. 

This  may  suffice  for  a  short  view  of  the  king's  ordinary  revenue,  or  the  proper 
patrimony  of  the  crown ;  which  was  very  large  formerly,  and  capable  of  being 
increased  to  a  magnitnde  truly  formidable ;  for  there  are  very  few  estates  in  the 
kingdom  that  have  not,  at  some  period  or  other  since  the  Korman  conquest,  been 
vested  in  the  hands  of  the  king  oy  forfeiture,  escheat,  or  otherwi^  But,  for- 
tunately for  the  liberty  of  the  subject,  this  hereditary  landed  revenue,  by  a 
series  of  improvident  management,  is  sunk  almost  to  nothing ;  and  the  casual 
profits  arising  from  the  otfaer  branches  of  the  census  regalis  are  likewise  almost 
all  of  them  alienated  fVom  the  crown :  in  order  to  supply  the  deficiencies  of 
which  we  are  now  obliged  to  have  reoonrse  to  new  methods  of  raising  money, 
unknown  to  our  early  ancestors ;  which  methods  constitute  the  king's  sr^roor- 
dinary  revenue.    For,  the  public  patrimony  being  got  into  the  hands  of  private 

(a)  t  p.  Wnu.  ESS. 
WBolaUpTv*<irt*,HlaUmliomimtmtiiBe»trttit,qiii»iir^laaatti»otiaJttiam 
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■toro,  fl  (aim  kmiiwii*  InnBcrliil,  gal  HTM  lauw  MfiM;ti 
dinfpaiida  fm/HitMjjmnitormK  d  Hate,  aMwto/ltr&f  i  i 
rtofUMiittatin,  wtlBaBoiu'iiuni,  rwqKrif.  fy.  t],  10. 
UiUq.  b.  1,  e.  as.  (»  Bro.  Abr.  Ut.  fHal,  i. 


Uana,  an  idiot  or  a  Innatio :  but  in  order  bo  inolnde  puliM  trho,  although  Uiey  oonld  not 
aMoHj  be  desoribtd  m  idiots  or  ImutioB.  were  non  eampoU*  mentif,  and  axpoaed  to  evety 
■pMiM  of  firaod  and  IqjiulJoe,  oomminioiiB  were  framed  in  Uie  nature  oiJy  of  iJio  wTiU 
lormerif  in  use.  Tbe  iqoderu  commJseioDS  ore  made  out  bf  letters  patent,  nnder  the  great 
■Ml,  and  ue  held  to  exUod  to  sU  persons  of  ongoniid  mind.  Ei  parte  SouChoote,  Ambl. 
Ill :  Uageway  v.  Donrtn,  8  Tea.  65.  And  by  virtue  of  the  atatule  of  3  and  4  Wm.  IV,  o.  36, 
moBeomuiaaicau  maf,  if  Oi»  lofd  ohanoellar  tbiaks  fit,  be  directed  to  one  oonumBafoiiei  only, 
fai  ordei  to  save  txpeoae.    Fccmerly,  Uiree  ouimuiBBionarg  were  held  to  be  neceasuy  in  lul 

(SI)  The  nile  that  the  next  of  kin  of  a  lnnatto,  if  entitled  to  his  estate  npou  his  deoeaae,  moat 
BOt  be  ooianiittae  of  the  penen,  is  no  longM  adhered  to.  See  ex  P^*^  Cook^ne,  7  Tes.  591 ; 
matter  of  Livingston,  1  Johni,  Ch.  436.  The  mauifeat  propriety  of  appftintlng  near  relatives  is 
Doooeded:  Ladj  Ifary  Oope'e  Case,  2  Ch.  Cos.  339  ^  ex  parte  Le  Heap,  18  Vaa.  227  :  and  personal 
fitness  will  be  prindpally  regarded  in  the  selection.  See  matter  of  uvingaton,  1  Johns.  Ch.  436, 
See  «1bo,  as  bearing  on  the  point,  matter  of  Taylor,  9  Ffiga,  6U. 
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Bnbjects,  it  is  but  reaaonable  that  private  contribntioiiB  sbonld  supply  the  public 
serrice.  Which,  thongh  it  ma;  perhaps  fall  harder  upon  some  individaalB, 
whose  anceatora  have  had  no  share  in  the  general  plnnder,  than  apon  otiiera; 
yet,  taking  the  nation  throughout,  it  amounts  to  nearly  the  same,  provided  the 
gain  by  the  e:itraordiiiai7  ahonld  appear  to  be  no  greater  than  the  lose  by  the 
r  '307 1  "^'"""T  revenue.  And,  perhaps,  if  every  *gentleman  in  the  kingdom 
^  J  was  to  be  stripped  of  such  of  hia  lands  as  were  formeriy  the  property  of 

the  crown;  was  to  be  again  snbiect  to  the  inconveniences  of  purveyance  and 
pre-emption,  the  oppression  of  forest  laws,  and  the  slaver;  of  fendal  tennres ; 
and  was  to  resign  into  the  king's  hands  all  his  royal  franchises  of  waifs,  wrecks, 
estrays,  treasure- trove,  mines,  deodands,  forfeitures,  and  the  like;  he  would  find 
himself  a  greater  loser  than  by  paying  bis  guoia  to  such  taxes  as  are  necessary 
to  the  support  of  government.  The  thing  therefore  to  be  wished  and  aimed  at 
in  a  land  of  liberty  is  by  no  means  the  total  abolition  of  taxes,  which  would 
draw  after  it  very  pernicious  consequences,  and  the  very  supposition  of  which  is 
the  height  of  political  absurdity.  For  as  the  true  idea  of  government  and 
magistracy  will  oe  found  to  consist  in  thia,  that  some  few  men  are  deputed  by 
many  others  to  preside  over  public  affairs,  so  that  individuals  may  the  better 
be  enabled  to  attend  their  private  concerns ;  it  is  necessary  that  those  individuals 
should  be  bound  to  contribute  a  portion  of  their  private  gains,  in  order  to  sup- 
port that  government,  and  reward  that  magistnicv,  which  protects  them  in  the 
enjoyment  of  their  respective  propertiea.  But  the  things  to  be  aimed  at  are 
wisdom  and  moderation,  not  only  in  granting,  but  also  in  the  method  of  raising 
the  necessary  supplies;  by  contriving  to  do  both  in  such  a  manner  as  may  be 
most  oondncive  to  the  national  welf^,  and  at  the  same  time  most  consistent 
with  economy  and  the  liberty  of  the  subject;  who,  when  properly  taxed,  con- 
tribntes  only,  as  was  before  observed,  (t/)  some  part  of  his  property,  in  order  to 
enjoy  the  rest 

These  extraordinary  grants  are  usually  called  by  the  synonymous  names  of 
aids,  subsidies,  and  supplies ;  and  are  granted,  we  have  formerly  seen,  (z)  by  the 
commons  of  Great  Britain  in  parliament  assembled :  who,  when  they  have  voted 
a  supply  to  his  majesty,  and  settled  the  quantum  of  that  supply,  usually  resolve 
themselves  into  what  is  called  a  committee  of  ways  and  means,  to  consider  the 
ways  and  means  of  raising  the  supply  so  voted.  And  in  this  committee  every 
r*308l  '^^^'^^i  (thou^  it  is  looked  upon  as  the  peculiar  province  of  the 
I-  ^   chancellor  of  the  exchequer,)  may  propose  such  scheme  of  taxation  as 

he  thinks  will  be  least  detrimental  to  the  publia  The  resolutions  of  this  com- 
mittee, when  approved  by  a  vote  of  the  house,  are  in  geneiul  esteemed  to  be,  as 
it  were,  final  and  conclusive.  For,  though  the  supply  camnot  be  actually  raised 
upon  the  subject  till  directed  by  an  act  of  the  whole  parliament,  yet  no  monied 
man  will  scruple  to  advance  to  uie  government  any  quantity  of  ready  cash,  on  the 
credit  of  a  bare  vote  of  the  house  of  commons,  toough  no  law  be  yet  passed  to 
establish  it. 

The  taxes,  which  are  raised  upon  the  subject,  are  either  annual  or  perpetual. 
"The  nsual  annual  taxes  are  those  upon  lana  and  malt 

1.  The  land-tax,  in  its  modem  shape,  has  superseded  all  the  former  methods  of 
rating  either  property,  or  persons  in  respect  of  their  property,  whether  by  tenths 
or  fifteenths,  sutwidies  on  land,  hydages,  scutages  ortallia^es;  a  short  explica- 
tion of  which  will,  however,  greatly  assist  us  in  nnderstanding  our  ancient  laws 
and  history. 

Tenths,  and  fifteenths,  [a)  were  temporary  aids  issuing  out  of  personal  prop- 
erty, and  granted  to  the  king  by  parliunent  They  were  formerly  the  real  tenth 
or  fifteeth  part  of  all  the  movables  belonging  to  the  subject ;  when  snch 
movables,  or  personal  estates,  were  a  very  different  and  a  much  less  considerable 
thing  than  what  they  usually  are  at  this  day.  Tenths  are  said  to  have  been  first 
granted  under  Henry  the  Second,  who  took  advantage  of  the  fashionable  zeal 
for  croisades,  te  introduce  this  new  taxation,  in  order  to  defray  the  expense  of  a 

(V)I>>Ke2»l-  WmtplK.  (ji)SAf(tTT.    tlnM-U. 
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piouB  expedition  to  Palestine,  which  he  reallj  or  seemingly  had  projected  A«unst 
titthtdiae,  emperor  of  the  Saracens ;  whence  it  was  originally  denominate  the 
Saladine  tenth,  (b)  Bat  afterwards  fifteenths  were  more  nsnally  granted  than 
tentha  Originally  the  amoont  of  these  taxes  was  *ancertain,  boing  r  mna  i 
levied  by  aeseasmente  new  made  at  every  &esh  grant  of  the  commons,  a  *-  -' 
commission  for  which  is  preserved  by  Matthew  Paris :  {c)  bnt  it  was  at  length 
reduced  to  a  certainty  in  the  eighth  year  of  Edward  III,  when,  by  virtue  of  the 
king^s  commission,  new  taxations  were  made  of  every  township,  boroagh,  and 
city  in  the  kingdom,  and  recorded  in  the  exchequer ;  wnich  rate  was,  at  the  time, 
the  fifteenth  part  of  the  value  of  every  township,  the  whole  amounting  to  abont 
29,0002.,  and  therefore  it  still  kept  np  the  name  of  a  fifteenth,  when,  by  the  alter- 
ation of  the  value  of  money,  and  the  iaorease  of  personal  property,  things  came 
to  be  in  a  very  different  situation :  so  tiiat  when,  of  later  years,  the  commons 
granted  the  king  a  fifteenth,  every  parish  in  England  immediately  knew  their 
proportion  of  it ;  that  is,  the  same  identical  sum  that  was  assessed  by  the  same 
aid  in  the  eighth  of  Edward  III ;  and  then  raised  it  by  a  rate  among  them* 
selves,  uid  returned  it  into  the  royal  eioheqner. 

The  other  ancient  levies  were  in  the  nature  of  a  modem  land-tax :  for  we 
maj  trace  up  the  original  of  that  charge  as  high  as  to  the  introduction  of  our 
mifitary  tenures ;  (d)  when  every  tenant  of  a  knight's  fee  was  hound,  if  called 
upon,  to  attend  the  king  in  his  army  for  forty  days  in  every  year.  But  this  per- 
sonal attendance  growing  troublesome  in  many  respects,  the  tenante  found 
means  of  compounding  for  it,  by  first  sending  others  in  their  stead,  aud  in  pro* 
cess  of  time  by  making  a  pecuniary  satis&ction  to  the  crown  in  lien  of  it.  This 
pecuniary  satisfaction  at  lost  came  to  be  levied  by  oaaesamente,  at  so  much  for 
every  knight's  fee,  under  the  name  of  scutagee ;  which  appear  te  have  been  levied 
for  the  first  time  in  the  fifth  year  of  Henry  the  Second,  on  account  of  his  expedi- 
tion  to  Toulouse,  and  were  then,  I  apprehend,  mere  arbitrary  compositions,  as 
the  king  and  the  subject  could  agree.  But  this  precedent  being  afterwards 
abused  inte  a  means  of  oppression,  (in  levying  scutages  on  the  landholders  by 
the  royal  authority  only,  whenever  our  kings  went  to  war,  in  *order  to  r  m^^Q  i 
hire  mercenary  troops  and  pay  their  contingent  expenses)  it  became  '-  ' 
therenpon  a  matter  of  national  complaint ;  and  King  John  was  obliged  to 
promise  in  his  magna  carta,  (e)  that  no  scut^  should  he  imposed  without  the 
consent  of  the  common  council  of  the  realm.  This  clause  was  indeed  omitted 
in  the  charters  of  Henry  lU,  where  (f)  we  only  find  it  stipulated,  that  scutages 
should  be  taken  as  they  were  used  to  be  in  the  time  of  King  Henry  the  Second. 
Yet  afterwards,  by  a  variety  of  statutes  under  Edward  I,  and  his  grandson,  {g) 
it  was  provided,  that  the  King  shall  not  take  any  aids  or  tasks,  any  talliage  or 
tax,  bnt  by  the  common  assent  of  the  great  men  and  commons  in  parliament. 

Of  the  same  nature  with  scut^es  upon  knight's  fees  were  the  asBeasmente  of 
hydage  upon  all  other  lands,  and  of  talliage  upon  cities  and  burghs.  (A)  Bnt 
they  all  gradually  fell  into  disuse  upon  the  introduction  of  subsidies,  about  the 
time  of  King  Richard  II,  and  King  Henry  IV.  These  were  a  tax,  not  imme- 
diately imposed  upon  property,  but  upon  persons  in  respect  of  their  reputed 
estates,  after  tiie  nominal  rate  of  ix.  in  the  pound  for  lands,  and  3«.  84.  for 
goods ;  and  for  those  of  aliens  in  a  double  proportion.  Bnt  this  assessment  was 
also  made  according  to  an  ancient  valuation ;  wherein  the  computation  was  so 
very  moderate,  and  the  rental  nf  the  kingdom  was  supposed  to  be  so  exceeding 
low,  that  one  subsidy  of  this  sort  did  not,  according  to  Sir  Edward  Coke,  (i) 
amount  to  more  than  70,000^  whereals  a  modem  land-tax,  at  the  same  rate,  pro- 
duces two  millions.  It  was  anciently  the  rule  never  to  grant  more  than  one 
Bubaidj,  BJii  two  fifteenths  at  a  time ;  but  this  rule  was  broken  through  for  the 
fint  time  on  a  verr  pressing  occasion,  the  Spanish  invasion  in  1586 ;  when  the 
parliament  gave  Queen   Elizabeth  two  subsidies  and  four  fifteenths.    After- 

(»)  H0T«d.  A.  D.  1188.    Cute.  1.  Tlfl.    Hnma,  i,  3». 

(<DA.I>.  im.  (iDSaettHiieanidbacAarUieMOoioiiMntHlai.  («)  Cu.  U. 

( i-l B Hon.  Ill,  a.  87.       la)  SB Xdw.  I,  o.  B and «.    St  Xdw.  I,  «.  4,  o,  1.      1« Edw.  m,  M.  t, a  1. 
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wards,  as  money  ennk  in  ralae,  more  snbsidiee  were  given ;  and  we  have  an 
inBtanoe  in  the  first  parliament  of  1640,  of  the  king's  desiring  twelve  enbsidiea 
r  ''Sll  1  "^^  ^^°  *commonB,  to  be  levied  in  three  jears ;  which  was  looked  upon 
^  ^   as  a  startling  proposal :  though  Lord  Clarendon  says,  (k)  that  the 

rker,  Serjeant  Glanville,  made  it  manifest  to  the  house,  how  very  inconsider- 
a  sum  twelve  aabsidies  amonnted  to,  by  telling  them  he  had  computed 
what  he  was  to  pay  for  them  himself;  and  when  he  named  the  gun,  he  being 
known  to  be  possessed  of  a  great  estate,  it  seemed  not  worth  any  &rther  delib- 
eration. Ana  indeed,  upon  calcnlation,  we  shall  find  that  the  total  amount  of 
these  twelve  subsidies,  to  be  raised  in  three  years,  is  lees  than  what  is  now' 
raised  in  one  year,  by  a  land-tax  of  two  shillings  in  the  pound. 

The  grant  of  scuteges,  talliages,  or  subsidies,  by  the  commons,  did  not  extend 
to  spiritual  preferments ;  those  being  usually  taxed  at  the  same  time  by  the 
clei^  themselves  in  convocation :  which  grants  of  the  clergy  were  OOTifirmed  in 
parliament,  otherwise  they  were  illegal,  and  not  binding:  as  the  same  noble 
writer  ol»erves  of  the  subsidies  granted  by  the  convocation,  which  continued 
sitting  after  the  dissolution  of  the  first  parliament,  in  16iO.  A  subsidy  granted 
by  the  cler^  was  after  the  rate  of  4s.  in  the  pound,  according  to  the  valuation 
of  their  living  in  the  kmg'e  books ;  and  amounted,  as  Sir  Edward  Coke  tells 
us,  (0  to  about  20,000/.  While  this  custom  continued,  convocations  were  wont  to 
sit  as  frequently  as  parliaments ;  but  the  last  subsidies  thus  given  by  the  clei^ 
were  those  confirmed  by  statute  15  Gar.  II,  cap.  10,  since  which  another  method 
of  taxation  has  generally  prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity ;  in  recompence  for  which  the  beneficed  cleiigy  have  ftom  that  period  been 
allowed  to  vote  at  the  election  of  knights  of  the  shire ;  (m)  and  thenceforward  also 
the  practice  of  giving  ecclesiastical  subsidies  hath  fallen  into  total  disuse. 

Tne  lay  subsidy  was  usually  raised  by  commissiouers  appointed  by  the  crown, 
or  the  great  oflSoers  of  state ;  and  therefore  in  the  beginning  of  the  civil  wars 
r  ^^IS 1  ^''^^°  Charles  I  and  *his  parliament,  the  latter  having  no  other  sii£B- 
L  '   cient  revenue  to  support  themselves  and  their  measures,  introduced  the 

practioe  of  laying  weekly  ana  monthly  assessments  (n)  of  a  specific  sum  upon  the 
several  conndes  of  the  kingdom ;  to  be  levied  by  a  pound  rate  on  lands  and  per- 
sonal estates ;  which  were  occasionally  continued  during  the  whole  usurpation, 
sometimes  at  the  rate  of  130,0001.,  a  month,  sometimes  at  inferior  rates,  (o) 
After  the  restoration,  the  ancient  method  of  granting  subsidies,  instead  of  such 
monthly  assessments,  was  twice  and  twice  only,  renewed;  viz.,  in  1663,  when 
four  suDsidies  were  granted  by  the  temporalty,  and  four  by  the  clergy ;  and  in 
1670,  when  800,000^  was  raised  by  way  of  subsidy,  which  was  the  Iwt  time  of 
raising  supplies  in  that  manner.  (22)  For  the  monthly  assessments  being  now 
established  by  custom,  being  raised  by  commissioners  named  by  parliament,  and 
producing  a  more  certain  revenue ;  from  that  time  forwards  we  hear  no  more 
of  aubsidies,  but  occasional  assessments  were  granted,  as  the  national  emer- 
gencies required.  These  periodical  assessments,  the  subsidies  which  preceded 
them,  and  the  more  ancient  scutage,  hydage  and  tatlii^e,  were  to  all  intents  and 
purposes  a  land-tax ;  and  the  aasesaments  were  sometimes  expressly  called  so.  (^) 
Yet  a  popular  opinion  has  prevuled,  that  the  land-tax  was  first  introduced  in 
the  reign  of  King  William  III ;  because  in  the  year  169S  a  new  assessment  or 

M  mit  b.  1.  (J 
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(22)  {No  mbddieB  were  giaoted  eitber  by  the  laitr  or  clergy  after  1663.  15  Cw.  U,  c.  9  and 
10.  The  learned  Jadge  hue  beea  misled  bv  tba  title  to  tbe  act  of  tbe  OS  and  SS  Car.  II,  □.  3, 
In  the  year  1670,  when  he  declarea  it  waa  the  last  time  of  raiainK  mppliee  by  way  of  (mbefdy ; 
for  tte  aUe  of  it  ta,  "  An  aot  to  giant  a  subsidy  to  his  nnfeety  (or  supply  of  Ids  extraordiiuuT 
occasiciDg."  All  the  material  olirases  of  which  aie  copied  verbatim  in  tiiat  of  the  4  V.  and  M. 
o.  1  (the  laod-tax  aot) ;  the  aot  of  ClMitei  1h  not  piluted  in  the  oomman  edition  of  the  Statntea 
at  Loige,  but  it  is  given  at  length  in  Keble*!  edition.  The  scheme  of  taxing  landed  proper^wM 
not  a  uovel^,  for  it  was  fint  inlnidnoed  in  time  of  the  oommonwealth.] 
■  196 


Chap.  8.]  Mam  Tax— Cdhtom  Duties.  312 

Talmtioik  of  eBtatea  vae  made  throac^hout  the  kingdom ;  vhicb,  though  by  no 
meaoB  a  perfect  one,  had  this  effect,  that  a  supply  of  600,0001.  wse  eqiifil  to  Is. 
in  the  pound  of  the  ralne  of  the  estates  given  in.  And  according  to  this  enhanced 
valuation,  from  the  year  1693  to  the  present,  n  period  of  aboye  fourscore  years, 
the  land-tax  has  continued  an  annual  charge  upon  the  sabject ;  above  half  the 
time  at  4«.  in  the  pound,  sometimes  at  3s.,  Bometimea  at  2a.,  twice  ^q)  at  Id.,  but 
without  any  total  Intermission.  The  medium  has  been  3s.  3d.  in  the  pound, 
being  equivalent  with  twenty-three  ancient  subsidies,  and  amounting  annually 
*to  more  than  a  million  and  a  half  of  money.  The  method  of  raising  r  ««, » -■ 
it,  ii  by  charging  a  particular  sum  upon  each  county,  according  to  the  ''  ^ 

valuation  given  in  A.  D.  1692;  and  Uiia  sum  is  asaeMed  uid  raised  apon  indi- 
vidoals  (their  personal  estates,  as  well  as  real,  being  liable  thereto)  by  commis- 
nonen  appointed  in  the  act,  being  the  principal  l^dholders  of  the  county,  and 


IL  The  other  annual  tax  is  the  malt-tax ;  which  is  a  sum  of  750,0001.,  raised 
every  year  by  parliament,  ever  since  1697,  by  a  dnty  of  6f2.  in  the  bushel  on 
malt,  and  a  proportionable  sum  on  certain  liq^uora,  auch  as  cider  and  perry, 
•whliii  might  otherwise  prevent  the  oomsnmption  of  malt  This  is  under  the 
management  of  the  oommisaioners  of  the  excise ;  and  is,  indeed,  itself  no  other 
than  an  annual  excise,  the  nature  of  which  species  of  taxation  I  shall  pre- 
sently explain;  only  premising  at  present,  that  in  the  year  1760  an  additional 
perpetual  excise  of  3d,  per  bnaneJ  waa  laid  upon  malt ;  to  the  produce  of  which 
a  duty  of  15  per  cent,  or  nearly  an  additional  halfpenny  per  bushel,  waa  added 
in  1779 ;  and  that  in  1763  a  proportionable  excise  was  laid  upon  cider  and  perry, 
but  so  new-modelled  in  1766,  aa  scarce  to  be  worth  collecting. 

The  perpetual  taxes  are,  (23) 

L  The  custouu ;  or  the  duties,  toll,  tribut^  or  tariff,  payable  n^n  merchan' 
dize  exported  and  imported.  The  conaiderations  upon  which  this  revenue  (or 
the  more  ancient  part  of  it,  which  arose  only  from  exports,)  was  invested  in 
the  king,  were  said  to  be  two:(r)  1.  Because  he  gave  tiie  subject  leave  to 
depart  the  kingdom,  and  to  cuir  hie  goods  along  with  him.  2.  Because  the 
long  was  bound  of  common  right  to  maintain  and  keep  up  the  porta  and 
havens,  and  to  protect  the  merehants  from  piratea  Some  have  imagined  they  are 
called  with  us  customs,  booauae  they  were  the  inheritance  of  the  king  by 
immemorial  usage  and  the  common  lav,  and  not  granted  him  by  anv  statnte:  (e) 
but  Sir  Edward  Coke  hath  clearly  shewn,  {t)  that  the  lung's  first  claim  to  them 
was  by  *grant  of  parliament  3  Edw.  I,  thon^  the  reoordthereof  ianot  now  r  niA  i 
extani    And  indeed  thta  is  in  express  words  confessed  by  atatute  25   I-  ^ 

Edw.  I,  c  7,  wherein  the  king  promises  to  take  no  cnstoma  from  merchants  with 
out  the  common  asaeut  of  the  realm,  "  saving  to  us  and  our  heirs,  the  castonu  on 
wool,  skins  and  leather,  formerly  granted  to  us  by  the  oommon^ty  aforesaid." 
13ieee  were  formerly  called  the  hereditary  customs  of  the  crown ;  and  were  due 
<»i  the  exportation  only  of  the  said  three  conunoditieB,  and  of  none  other; 
which  were  styled  the  staple  oommoditiea  of  the  kingdom,  becauae  thev  were 
obliged  to  be  brought  to  those  ports  where  the  king's  staple  was  eetablisned,  in 
order  to  be  there  nrat  rated,  and  then  exported,  (u)  They  were  denominated, 
in  the  barbarous  Latin  of  our  ancient  records,  cuaiuma,  (v)  not  consitetudines, 
which  ia  the  language  of  our  law  whenever  it  meana  merely  usages.  The 
duties  .on  wool,  sheep-sfcins,  or  woolfells,  and  leather,  exported,  were  called  cus- 

(V)  In  the  TSUI  im  ud  17». 

( r)  Dtct,  las.  (I)  Dysr,  <t,  pL  St.  (()  2  Inst.  M,  BB.  (s)  »>t.  ». 

(«|  Thit  ippailatloB  aeeou  to  be  dSTfred  frem  Ihs  IWph  word  «nuAMt  or  aimtum,  wblah  ilnlBei  UiQ 
OTtribuMu  indowMiU  own  e^molg?  to  (be  itmieoM,  wUotl  alxnlllas  price,  oluise,  or,  u  we  tuTe 
MopEM  n  In  EngllBh,  cott. 

(23)  The  land  Bod  malt  taxes  are  HOW  perjfetnBl  also. 

Aji  inoome  tax  of  ten  per  cant  was  mtro^iicetl  bj  Mr.  Pitt,  in  1798,  which  wm  removed  In 
W08,  bat  again  impoHed  under  the  name  of  property  tto  In  1803,  and  oontlnned  in  force  till 
1816.  It  wau  re-impoaed  by  Sir  Bobert  Ped  m  184^  tad  ftom  that  time  baa  been  continaed  to 
uie  prencDt,  tJiiiugh  the  rate  ban  varied. 
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iuma  aniiqtia  live  magna :  and  were  payable  by  every  mercbuit,  aa  well  natire 
aa stranger;  vith  this  difference,  that  roerohant  strangers  paid  an  additional 
toll,  viz.:  half  as  much  again  as  was  paid  by  natiyes.  The cftetvma parva  et  nwa 
were  an  impost  of  Zd.  in  the  pound,  dne  from  merchant  strangers  ontv,  for  all 
commodities,  as  well  imported  as  exported;  which  was  oeu^y  called  we  alien's 
dnty,  and  was  first  granted  in  31  £dw.  I,  {w)  Bnt  these  ancient  hereditary  ens- 
toms,  especially  those  on  woll  and  woolfells,  came  to  be  of  little  accoont,  when 
the  nation  became  sensible  of  the  advantagea  of  a  home  mann&ctnre,  and  pro- 
hibited the  exportation  of  wool  by  statute  11  Edw.  Ill,  c.  1. 

There  is  also  another  very  ancient  hereditair  dniy  belonging  to  the  crown, 
called  the  prisage  or  butleragt  of  wines,  which  is  oonsiderably  older  than  the 
cnstoma,  being  taken  notice  of  in  the  great  roll  of  the  exchequer,  8  Bic  I,  still 
r  ,„,  - ,  extant  {x)  Prisage  was  a  right  of  taking  two  tons  of  wine  fh>m  *every 
*-  -I  ship  (English  or  foreign)  importing  into  England  twenty  tons  or  more, 
one  before  and  one  behind  the  ma«t;  which  by  cliarter  of  Edward  I,  was 
exchanged  into  a  duty  of  %».  for  every  ton  imported  by  merchant  Btrangers,  and 
called  bntlerage,  because  paid  to  the  king's  butler,  {y) 

Other  customs  payable  npon  exports  and  imports  were  distingnlBhed  into  sab- 
ddies,  tonnage,  jwundage,  and  other  imposts.  Subsidies  were  such  as  were 
imposed  by  parliament  upon  any  of  the  staple  commodities  before  mentioned, 
over  and  above  the  citstunta  antiqua  et  magna ;  tonnage  was  a  duty  upon  all 
wines  imported,  over  and  above  the  prisage  and  butlerage  aforesaid :  poundage 
was  a  duty  imposed  ad  valorem,  at  the  rate  of  \'id.  in  the  pound,  on  all  other 
merchandize  whatsoever;  and  tiie  other  impost*  were  such  as  were  occasionally 
laid  on  by  parliament,  ae  circumstances  and  times  required.  («)  These  distinc- 
tions are  nowinamannerforgotten,  except  by  the  officers  immediately  concerned 
in  this  department ;  their  produce  being  in  effect  all  blended  together  under  the 
one  denomination  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  paid  by  the  merchant 
at  the  quay  upon  all  imported  as  well  as  exported  commodities,  oy  authority  of 
parliament;  unless  where,  for  particular  national  reasons,  certain  rewards,  boun- 
ties, or  drawbacks,  are  allowed  for  particular  exports  or  imports.  Those  of  ton- 
nage and  pounds^  in  particular,  were  at  first  granted,  as  the  old  statutes  (and 
particularly  1  Eliz.  c.  10,)  express  It^  for  the  defence  of  the  realm,  and  the  kec^ 
ing  and  safeguard  of  the  seas,  and  for  the  intercourse  of  merchandize  safely  to 
come  into  and  pass  out  of  the  same.  They  were  at  first  usually  granted  only 
for  a  stated  term  of  years :  as,  for  two  years  in  5  Eic.  II ;  (a)  but  m  Henry  the 
Sixth's  time  they  were  granted  him  for  bfe  by  a  statute  in  the  thirty-first  year  of 
his  reign ;  and  again  to  Edward  IV,  for  the  term  of  his  life  also :  since  which 
time  they  were  regularly  granted  to  all  his  sncceseors  for  lif^  sometimes  at  the 
first,  sometimes  at  other  subsequent,  parliaments,  till  the  reign  of  Charles  the 
f  *316 1  *-^'^ '  when,  as  the  noble  historian  eipreesesit,  (5)  hia  ministers  were  not 
I-  J   sufficiently  solicitous  for  a  renewal  of  this  legal  grant.    And  yet  these 

imposts  were  imprudently  and  unconstitutionally  levied  and  token,  without 
consent  of  parliament,  for  fifteen  years  together;  which  was  one  of  the  causes 
of  Uiose  unhappy  discontents,  justifiable  at  first  in  too  many  instances,  bat 
which  degenerated  at  last  into  causeless  rebellion  (S4)  tmd  murder.    For  as  in 

(■)  4  Imt  ».  (X)  Vtdax,  mrt.  Kieh.  H9,  BBS.  „ 

(vjDtiT.  8.    IBnlitSSl.    Sttt  EKr.    10  Kdw.  II.    Com.  Jonni.  n  April,  IM. 
(■)  Dav.  11,  a.  (a)  D>r.  U.  (»|  Hlat.  BebrU.  b.  1. 

(34)  [The  oanBM  of  roMBUmce  wen  nDmeroai,  and  to  Uie  lost  hour  of  the  pending  tmaty  oS 
Uibndge  some  of  them  eiiaUd.  Not  one  of  the  supposed  prerogatiTee,  agaiuU  the  (bhuo 
exertion  of  whiob  secarit;  was  sought  hj  the  treaty,  bnt  had  operated  some  fpiEvanoe  npon 
the  Eobject.  The  king,  at  a  meeting  on  the  occasion  of  that  treaty,  had  actuallj  agreed  to 
Aga  it;  hot,  as  the  discnasion  of  its  eeTeral  items  had  been  long  and  late,  the  mere  nfung  was 
adjonmed  vo  eight  o'clock  the  next  momine.  The  unfortunate  king  appeared  to  part  vitfa 
the  eomniieaiooers  in  excellent  temper  and  Willi  seeming  good  will  towwils  them ;  they  antiui- 
patioK  nothing  else  than  the  oomplctioD  of  the  treatj.  Bot  tbe  evROt  showed  that  they  woro 
not  Ratified  in  placing  any  TeUitnce  npon  the  monarch,  who,  it  appean,  could  not  relf 
198 


Chap.  8.]  CnsroMs  Dcnss.  316 

evnrj  other,  so  in  this  particnLir  case,  the  kln^  (previoas  to  &e  commencement 
or  hoetilitiee)  garre  the  nation  ample  aatis&ction  for  the  errors  of  his  former 
conduct,  by  pasaina;  an  act,  (c)  whereby  he  renounced  all  power  in  the  crown  of 
levying  the  duty  of  tonnage  and  poundage  without  the  express  consent  of  par- 
liament; and  also  all  power  of  imposition  upon  any  merchandizes  whatever. 
Upon  the  restoration,  this  duty  was  granted  to  King  Charles  the  Second  for  life, 
and  so  it  was  to  his  two  immediate  successors ;  bnt  now  by  three  several  statutes, 
9  Ann.  c.  6, 1  Geo.  I,  c.  12,  and  3  Geo.  I,  c  7,  it  is  made  perpetual,  and  mortgaged 
for  the  debt  of  the  public  The  customs  thus  imposed  by  parliament  are 
chiefly  contained  in  two  books  of  rates,  set  forth  by  paruamentiu^  authority ;  {d) 
one  signed  by  Sir  Harbottle  Grimston,  speaker  of  the  house  of  commons  in 
Charles  the  Second's  time ;  and  the  other  an  additional  one  signed  by  Sir  Spen- 
ser Compton,  speaker  in  the  reign  of  George  the  First ;  to  which  also  subBe<^uent 
additions  have  oeen  made.  Alieng  pay  a  mrger  proportion  than  natural  sabjects, 
which  is  what  is  now  generally  understood  by  the  aliens'  duty;  to  be  exempted 
from  which  is  one  principal  cause  of  the  frequent  applications  to  parlimnents  fbr 
acts  of  naturalization.  (35) 

These  customs  are  then,  we  see,  a  tax  immediately  paid  by  the  merchant, 
although  ultimately  by  the  consumer.  And  yet  these  are  the  dudes  felt  least  by 
the  people ;  and,  if  prudently  managed,  the  people  hardlv  consider  that  they 
pay  them  at  all.  For  the  merchant  is  easy,  being  sensible  he  does  not  pay  them 
for  himself;  and  the  consumer,  who  really  *paya  them,  eonfounda  them  r  „- „  -. 
with  the  price  of  the  commodity;  in  the  same  manner,  as  Tacitus  l-  ^ 
observes,  that  the  Emperor  Nero  gained  the  reputation  of  abolishing  the  tax  of 
the  sale  of  staves,  though  he  only  transferred  it  from  the  buyer  to  the  seller :  so 
that  it  was,  as  he  expresses  it,  "  remiaawm  magis  specie,  quam  vi :  quia,  cum 
venditor  pendere  juberetur,  in  partem,  pretii  emptoribui  acereseebat.'  (e)  But 
this  inconvenience  attends  it,  on  the  other  hand,  that  these  imposts,  if  too  heavy, 
are  a  check  and  cramp  upon  trade ;  and  especially  when  the  value  of  the  com- 
modity bears  little  or  no  proportion  to  the  quantity  of  the  duty  imposed.  This, 
in  oonseouence,  gives  rise  also  to  smnegling,  which  then  becomes  a  very  lucra- 
tive employment ;  and  it«  natural  and  most  reasonable  punishment,  viz.:  confis- 
cation of  ue  commodity,  is  in  such  cases  quite  ineffectual ;  the  intrinsic  value 
of  the  goods,  which  is  all  that  the  smuggler  has  paid,  and  therefore  all  that  he 
MM  Car.  1,0,*.  («  StM.llCv.II.a.l.   uaeo.l,o.T.  (OHtatl.ia. 

upon  bimself.  In  the  nij^t  he  reoeived  Mbern  from  tiis  qoeen,  amumnciug  FreDoh  (id  at 
hand ;  sod,  at  the  time  appointed  in  the  monimg  for  Uiat  pQipose,  the  king  refluied  t*  mga 
the  treaty.  The  house  wm  dttiDg  when  the  news  of  the  lenud  arrived;  dissppointtuent  ud 
legret  dooded  every  brow.  The  event  1b  too  well  known.  The  king  W  hia  life,  hnt  he  waa 
not  moTdered.  It  beoame  a  queston  of  eelf-preservation  and  of  power,  and  Oromwell  and 
hia  EnppoTtan  prevuled.  If  it  be  coooeded  that  the  death  of  the  urat  Charles  shall  rightlj  be 
called  a  tnoider,  huw  an  the  deatiia  of  Lord  Stafford,  in  the  rabmqnent  rei^,  and  thoee  ot 
Sir  Henry  Taoe  and  others,  to  be  demgnatedt  That  Uie  king,  a  p^gt,  mi^ht  not  seem  to 
fovor  pope^,  he  aHowed  the  poor  old  peer  to  be  murdered ;  and,  in  violation  of  big  word 
that  the  life  of  Tana  ahouid  be  spared,  the  king  permitted  him  to  be  Judicially  destroyed. 
His  noble  reply,  when  he  wan  urged  to  become  a  sapidiaDt  to  the  restored  monarch,  deserves 
to  be  Temembered :  "If  the  king  do  not  think  hinueu  ntore  oonoemed  for  his  honor  and  his 
word,  Chan  I  do  for  my  Ufe,  they  may  take  it"  None  of  these  Judicial  acts  are  excosable  on 
any  ground  of  Jostioe,  policy,  or  erpedlenoy;  bnt  Charles,  had  he  survived  and  reanmed  hia 
power,  woald  iiara  immolated  mors  martyra  to  libert/  than  its  ohamplons  eacrifioed  of  those 
to  royalty.  Let  the  student  look  at  the  facts ;  not  through  Home's  gloimg,  or  Lord  Clarendon's 
beaatifal  apolo^,  bat  throofth  the  public  evenU,  state  papers,  aniT  proceedings  of  the  period. 
Then  let  hi"!  torn  to  the  leoonled  deeds  of  the  profligacy  of  one  son,  and  to  tho»e  indicating  the 
tstoityof  the  other;  and  he  will  not  taH  to  perceive  that  the  snbseqaent  revolution  became 
necessary  to  the  pre^rtatian  of  the  state  and  people;  mtd.  if  it  waa  an  neoesaary,  then  a  Jnetifi- 
cation  for  the  resistance,  rebellion,  if  that  word  be  tiionght  more  apiffopriate,  opposed  to  this 
femily,  beginning  with  the  father,  will  be  read.l 

(Sg)  The  statutes  imposing  cnatom  duties  have  been  repeatedly  modified  dnce  these  Oom< 
mentaiiea  were  written,  and  are  likely  to  be  so  oiten  from  time  to  time  as  to  make  it  not  wmth 
while  to  give  oven  a  synopsia  of  them  in  a  work  of  thia  character.  InformatioD  oonoeming 
them  is  nut  only  obtainable  in  the  atatntea  aad  ofBoial  pobUoations,  but  also  in  the  BDoyoltt. 
pedia»,  and  other  worics  readily  aocesaible. 
^^  199  I 
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can  lose,  being  Tery  inconsideiable  when  compared  with  his  prospect  of  adnn- 
tage  in  evading  ttie  duty.  Reoooree  mnat  therefore  be  hod  to  extraordinary  pnn- 
iahmenta  to  prevent  it,  perhaps  even  to  capital  ones ;  which  destroys  all  propor- 
tion of  pnnisbment,  (/)  and  puts  marderers  u]>on  an  eqnal  footing  with  audi  ag 
are  really  guilty  of  no  natnral,  but  merely  a  positive,  offence. 

There  is  also  another  ill  consequence  attending  high  impostB  on  merchandize, 
not  frequently  considered,  hut  inaispntably  certain ;  that  the  earlier  any  tax  is 
laid  on  a  commoditv,  the  heavier  it  falls  upon  the  consmneF  in  the  end ;  for 
every  trader  througo  whose  hands  it  passes  must  have  a  profit,  not  only  upon 
the  raw  material  and  his  own  labour  and  time  in  preparing  it,  bnt  also  apon  the 
very  tax  itself  which  he  odvancee  to  the  government ;  otherwise  he  loses  the  ase 
and  interest  of  the  money  which  he  so  advances.  To  instance,  in  the  article  of 
foreign  paper.  The  merchant  pays  a  duty  upon  importation,  which  he  does  not 
receive  a^in  till  he  sells  the  commodity,  perhaps  at  the  end  of  three  months. 
r*<tl81  '^  therefore  equally  entitled  to  a  profit  upon  that  duty  *which  he 
^  ^  pays  at  the  custom-house,  as  to  a  profit  apon  the  original  price  which  he 
->ays  to  the  mannfectnrer  abroad,  and  considers  ^t  accordingly  in  the  price  he 
lemands  of  the  stationer.  When  the  stationer  sells  it  again,  he  requires  a  profit 
of  the  printer  or  bookseller  upon  the  whole  snm  advanced  by  him  to  the  mer- 
chant ;  and  the  bookseller  does  not  forget  to  charge  the  full  proportion  to  the 
stadent  or  ultimate  consumer ;  who  therefore  does  not  only  pay  the  original  duty, 
bnt  the  profits  of  these  three  intermediate  traders  who  have  successively  advanced 
it  for  him.  This  might  he  carried  much  &rthei  in  any  mechanical,  or  more  com- 
plicated, branch  of  trade. 

11.  Directly  opposite  in  its  nature  to  this  is  the  excise  duty,  whioh  is  an  inland 
imposition,  paid  sometimes  upon  the  consumption  of  the  commodity,  or  fre- 
quently upon  the  retail  sale,  which  ie  the  last  stage  before  the  consumption. 
Thia  is  doubtless,  impariiisUy  speaking,  the  most  economical  way  of  taxing  the 
subject;  the  charges  of  levying,  collecting,  and  managing  tiie  excise  dutiee, 
being  considerably  less  in  proportion  than  in  other  bisncnes  of  the  revenue. 
It  also  renders  the  commodity  cheaper  to  the  consumer  than  charging  it  with 
customs  to  the  same  amount  would  do ;  for  the  reason  just  now  given,  because 
generally  paid  in  a  much  later  stage  of  it.  But,  at  the  same  time,  the  rigour 
and  lurbitrary  proceedings  of  excise  laws  seem  hardly  compatible  with  the  temper 
of  a  &ee  nation.  For  the  frauds  that  might  be  committed  in  this  branch  of  the 
revenue,  unless  a  strict  watch  ie  kept,  make  it  neoessary,  wherever  it  is  estab- 
lished, to  give  the  officers  a  power  of  entering  sad  searching  the  houses  of  sndi 
as  deal  in  excisable  commoaities  at  any  hoar  of  the  day,  and,  in  many  caaes, 
of  ttie  night  likewise.  And  the  proceedings  in  case  of  tran^ressiona  are  so 
summary  and  sudden,  that  a  man  may  be  oouvictad  in  two  ^ys*  time  in  the 
penalty  of  many  thousand  pounds  by  two  commissioners  or  justices  of  the  peace, 
to  the  total  exmusion  of  the  trii^  by  jury,  and  disregard  of  the  common  law. 
r*3191  ^°^  vhich  reason,  thoi^h  Lord  *Clarendon  tells  us,  (jr)  that  to  hie 
I  J   knowledge  the  Earl  of  Bedford  (who  was  made  lord  treasurer  hv  King 

Gharlea  the  Firs^  to  oblige  his  parliament)  intended  to  have  set  up  the  ex- 
cise in  England,  yet  it  never  made  a  part  of  that  unfortunate  prince's  reve- 
nue; being  first  introduced,  on  the  m««l6l  of  the-Dutoh  prototype,  by  the  par- 
lisment  itself  after  its  rupture  with  the  crown.  Tet  such  was  the  opinion  of  ita 
general  unpopularity,  that  when  in  1643  "  aspereione  were  cast  by  malignant 
persons  upon  the  house  of  commons,  that  they  intended  to  introduce  excises, 
the  house  for  its  vindication  therein  did  declare,  that  these  mmoura  were  faUm 
and  scandalous,  and  that  their  authors  should  be  apprehended  and  brought  to 
condign  punishment"  (A)     However,  its  original  ( i )  establishment  was  in  1643, 

l/t  MonUaq.  Sp.  I~  b.  U.  «.  8.  (a)  Hlat.  b.  S.  rk|  Com.  Journ,  SOct.  lOtl. 

(<)  ThetnuiilMoTiiDdconlltiaftloron'etaTlns'BCbrDaidoglc^  HUlarvlLonil.  ie»,  (U.llnfimiu  mthatlt 
mu llrM moMd S>m  Hot.  16U.  by  tCr.  Piynno.    Anil  ItBuueiknlVnm  llicJnRi 
tbat<I>y  tbehoDM  rcgolved  Itaeirmton  comnilnee  to  ocnM'ler  it  laislngrfiait 


ly  tbehoDM  rcgolved  Itaelf  mto  n  comnilnee  ti 

IlM  wan  alUmnnlo  Tnlcil .      BiitHr.  Prynne  wu  no[  ii  meiulier  of  pwilaingnl  till  T 
K.iad  In  I8S4,  -'A  uruIoMicIon  otpKlnit  [helllonl,  deteBUl>le,  ftod  oft-con  demnsil  Ox  uiu  c^wrunu  ua 
elDseosral."    It  la  pmhalilr  (hrrarnrc  s  niiitake  of  the  printer  tot  Mr.  E^mma,  irho  traa  Intended 
iiiBBAiRartheucl«iueriiiider  UiuEBilofBcdfbrd.    £6nl  Claf.  0, 1. 
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and  lie  pnwress  wu  grado^ ;  being  at  first  laid  upon  those  personB  and  com- 
modities t£»«  it  WM  BnppoBed  the  hardship  would  be  least  perceirable,  viz. 
the  m&kers  or  venders  of  wer,  ale,  cider,  and  perry,  (^and  the  royalists  at 
Oxford  soon  followed  the  example  of  their  brethren  at  Westminster  by  Impos- 
ing a  similar  duty;  both  sides  protesting  that  it  should  be  continued  no  longer 
than  to  the  end  of  the  war,  and  then  be  utterly  abolished.  (I)  But  the  parOa- 
ment  at  Westminster  Boon  ^ter  imposed  on  it  fiesh,  win^  tobacco,  sugar,  and 
Buch  &  multitude  of  other  commodities,  that  it  might  fairly  be  denomiuated 
Kcneral :  in  pursnanoe  of  the  plan  laid  down  by  Mr.  f^mme,  (who  seems  to  have 
Been  the  father  of  the  excise,)  in  his  letter  to  Sir  John  Hotham,  (m)  signi^ng 
"  tbat  they  had  proceeded  in  the  excise  to  many  particulars,  and  luten^d  to  go 
on  &rther :  but  that  it  *would  be  neceaBary  to  use  the  people  to  it  by  r  ma^  i 
little  and  little."    And  afterwards,  when  me  nation  hod  been  accus-   ^  ' 

tomed  to  it  for  a  series  of  years,  the  sncceedins  champions  of  liberty  boldly  and 
openly  declared,  "  the  impost  of  exoise  to  be  me  most  easy  and  im^fferent  levy 
that  conld  be  laid  upon  the  people ; "  («)  and  accordingly  contiuned  it  during 
the  whole  usurpatioD.  Upon  King  CharWs  return,  it  aaTing  then  been  long 
established,  and  its  produce  well  known,  some  part  of  it  was  given  to  the  crown, 
in  13  Car.  II,  by  way  of  purchaae  (as  was  before  observed)  for  the  feudal  tenures 
and  other  oppressive  parts  of  the  hereditary  revenue.  But,  from  its  first  origi- 
nal to  the  present  time,  its  very  name  has  been  odious  to  the  people  of  England. 
It  has  nevertheless  been  imposed  on  abundance  of  other  commodities  m  the 
teigns  of  King  William  III,  and  every  succeeding  prince,  to  support  the  enor- 
mous expenses  occasioned  by  our  wars  on  the  continent.  Thus  brandies  and 
other  spiritB  are  now  excised  at  the  distillery ;  printed  Bilks  and  linens,  at  the 
printers ;  starch  and  hair  powder,  at  the  makers ;  gold  and  silver  wire,  at  the 
wire-drawer's;  plate,  in  the  hands  of  the  vendor,  who  pays  yearly  for  a  license 
to  sell  it ;  lands  and  goods  sold  by  auction,  for  which  a  pound-rate  is  payable  by 
the  auctioneer,  who  ^so  is  charged  with  an  annual  duty  for  his  license ;  and 
coaches  and  o^er  wheel  carriages,  for  which  the  occupier  is  excised,  though  not 
with  the  same  circumatances  of  arbitrary  strictness,  as  in  most  of  the  other 
instances.  To  these  we  may  add  coffee  sad  tea,  obocolate  and  cocoa  paste,  for 
which  the  duty  is  paid  by  the  retailer;  all  artificial  wines,  commonly  called 
sweets ;  paper  and  paste-board,  first  when  made,  and  again  if  stained  or  printed ; 
m^t,  aa  before  mentioned ;  vinegars,  and  the  manufacture  of  glass ;  for  all  which 
the  duty  is  paid  by  the  man n facta rer ;  hops,  for  which  the  person  that  gathers 
them  is  answerable ;  candles  and  soap,  which  are  paid  for  at  the  maker's ;  malt 
liquors  brewed  for  sale,  which  are  excised  at  the  brewery;  cider  and  perry,  at  the 
vendor's;  and  leather  and  skins,  at  the  tanner's.  A  list,  which  no  friend  to  his 
conntry  would  wish  to  see  farther  increased. 

*IIL  I  proceed  therefore  to  a  third  duty,  namely,  that  upon  salt ;  r  ^g,  -, 
which  is  another  distinct  branch  of  his  majestys  extraordinary  revenue,  •■  ■■ 
and  consists  in  an  excise  of  3a.  id.  per  bushel  imposed  upon  all  salt,  by  several 
statutes  of  King  William  and  other  subsequent  reigns.  This  is  not  generally 
called  an  excise,  because  under  the  management  of  different  oommisaioners : 
but  the  commissioners  of  the  salt  duties  have,  by  statute  1  Ann.  c  31,  the  same 
powers,  and  must  observe  tUe  same  regulations,  as  those  of  other  excises.  This 
tax  had  usually  been  only  temporary;  but  by  statute  26  Geo.  11,  c.  3,  was  made 
perpetual  (26) 

(kj  Com.  Joorn,  17  Mbt,  i»U.  (1}  I-ord  Oax.  b.  7.  _ 

(m}KV%j,Vm.    Dugdkle,  itf  the  TroaMea,  W.  (%)Ori.iiA.'aK.\9l»,e.K.    Soobd,  Ul. 

<S6)  Tbe  dntj  hw  dnce  been  mode  almoat  nominal. 

It  msf  bo  pn^er  to  give  in  this  place  a  brief  Btatement  of  the  levMiiie  Bfitom  of  the  United 
Stotea. 

Oougiew  has  power  to  Iiv  «dA  collect  tasee,  dnties^  imposti  Bud  eicism ;  but  m  datiee, 

impOBta  and  exoisea  mwit  be  imifami  throoKhont  the  United  States.     CouBt.  of  U.  8.  art.  1,  $  8. 

Ko  u^tatlaii  or  other  direct  tax  can  be  laid^'iuileag  in  praportioD  to  repreRentntlve  poinilation, 

and  no  tax  or  dnty  oan  be  laid  on  artioles  exported  from  any  state.    IWd.  art  1,  (  9-    Va 

Vol.  I.— 26  201 


321  The  Kinq's  Revekue.  [Bock  I. 

IV.  Another  Tery  oonaiderable  bninch  of  the  reTenae  is  levied  with  greater 
cheerfalness,  as,  Instead  of  being  n  burden,  it  is  a  manifest  adTsntage  to  the 
pnblic  I  mean  the  post-offioe,  or  duty  for  the  oarriage  of.  letters.  Aa  ve  have 
traced  the  original  of  the  escise  to  the  parliament  of  1643,  so  it  is  bnt  jnstioe 
to  observe  that  this  nsefbl  invention  owes  its  first  legislative  establishment  to 
the  same  assembly.  It  is  tme,  there  existed  postmasters  in  maoh  earlier  timea. 
bnt  I  apprehend  their  business  was  confined  to  the  famishing  of  post-honee  to 
persons  who  were  desiroas  to  travel  expeditionaly,  and  to  flie  mspattdiiag  of 
estrsordinary  pacqneta  apon  special  occasions.  £ing  James  I  origiMlly- erected 
a  post-office  under  the  control  of  one  Matthew  De  Quester,  or  De  I'Eqnester,  for 
the  conveyance  of  letters  to  and  ft^^m  foreign  parts ;  which  of&tx  was  afterwards 
claimed  by  Lord  Stanhope,  (o)  but  was  connrmed  and  continued  to  William 
Prisell  and  Thomas  Witherings  by  King  Charles  I,  A.  D.  1632,  for  the  better 
accommodation  of  the  English  merchantS.  (p)  In  1635  the  same  prince  erected 
a  letter-office  for  England  and  Scotland,  under  the  direction  of  the  same  Thomas 
Witherings,  and  setued  certain  rates  of  posta^ :  (q)  bnt  this  extended  only  to 
a  few  of  uie  principal  roads ;  the  times  of  carnage  were  nnoertain,  and  the  post- 
masters on  each  road  were  rec|Tiired  te  famish  the  mail  with  horses  at  the  rate 
r  *322 1  °^  '^'  '^  "^'^^  *Witherings  was  superseded  for  abuses  in  the  exertion 
L  -I   of  both  his  offices,  in  1640;  and  they  were  sequestered  into  the  hands 

of  Philip  Bnrlamachy,  to  be  exercised  under  the  care  and  oversight  of  the 
king's  principal  secretary  of  state,  (r)  On  the  breaking  out  of  the  civil  war, 
great  concisions  and  interruptions  were  necessarily  occasioned  in  the  conduct 
of  tiie  letter-office.  And,  about  that  time,  the  outline  of  the  present  more 
extended  and  regular  plan  seems  to  have  been  conceived  by  Mr.  Edmond 
Prideaux,  who  was  appointed  attorney-general  to  the  commonwealth  after  the 
murder  of  King  Oharles.  He  was  chairman  of  a  committee  in  1642  for  oon- 
sideriug  what  rates  should  be  set  ujwn  inland  letters ;  («)  and  afterwards 
appointed  postmaster  by  an  ordinance  of  both  the  houses,  {t)  in  the  execution 
of  which  office  he  first  established  a  weekly  conveyance  of  letters  into  ail  parts 
of  the  nation ;  (m)  thereby  saving  to  the  public  the  charge  of  maintaining  post- 
masters to  the  amoont  of  70001.  p»r  onnuffi.  And,  his  own  emolumente  brang 
probably  very  considerable,  the  common  council  of  Lortdon  endeavoured  to 

(9)  JNd.  «U.    10  Brm.  in. 
(f)  lUd.  T  Sept.  IMi.        t»  'Md.  U  Hu.  ISO. 

State  oon,  without  tlie  oonwnt  of  mmgrasa,  1^  ai^  imposts  or  datjes  on  imports  or  eijiorts, 
except  what  nw  ba  absolntelT  neceesarf  for  exeoatuig  ite  in»peotaoD  laws :  and  the  net  prodnoe 
of  eO  duties  and  imposts  laid  Dv  any  atete  on  imports  or  exports  shall  be  for  the  nee  of  the  traa- 
sory  of  the  TTmted  dtates ;  and  oU  anch  laws  shall  be  rnhjeot  to  the  reviaion  and  oonCrnl  of  oon- 
KToss.  Ibid.  ait.  1,  j  10.  Tho  general  poliev  of  the  ooantty  has  been  to  make  the  dntiee  <m 
importa  produce  sidQoieat  revenue  for  the  oroinaiy  wants  of  the  RoveTninent,  and  bat  little  idi- 
anoe  has  been  placed  on  other  sonrces  of  ravetmo,  except  vhen  the  pressure  of  natJonal  neoMsi- 
ties  has  been  Tumsnallv  great,  and  ttie  ezpsnditnrea  extnordiitaiT.  Bxdrn  duties,  and  otbar 
iuWmal  taxes,  were  lened  doiing  the  administratloiu  of  Waehin^ton  and  John  Adams,  while  the 
weight  of  Ihe  revolntlonary  debt  wu  itall  oppremive,  and  agsm  dnring  tiie  war  of  ISIS ;  but 
irom  1817  to  1861  the  oounny  enjoyed  relief  aom  this  species  of  taxation.  When  the  eivil  war 
broke  out,  lesort  to  extraWinarv  means  of  taxation  became  a  necessity,  and  an  elaborate  scheme 
of  excise  and  stamp  daties  was  deTiaed,  which,  with  many  modifications,  is  still  in  foroe.  The 
(sustoms  daties  weie  also  increased  generally,  and  an  income  tax  was  imposed  of  five  per  cent. 
upon  net  incomes,  after  allowing  a  aednetion  of  |60l>— afteiwardi  Inoreaaed  to  |1,000 — and  also 
dednctions  for  taxes  paid,  repairs  on  dweUings,  and  interest  on  Indebtedness.  This  tax  was 
raduced  to  two  and  a  half  per  oent  in  1870,  and  the  exemption  increased  to  #3,000,  l>eeides  taxes, 
£c.  After  leri,  it  is  to  be  wholly  disoontiDaed.  It  has  been  decided  by  the  United  State* 
BQpreme  court  that  a  tax  on  carriages  was  not  a  'fdiieot  tax,"  which,  ondv  toe  constitution,  waa 
required  to  be  apportioned  among  the  states.  Hylton  tr.  United  States,  3  DalL  171.  Also  tb&t 
'a  direct  tax.    Pacific  Ins.  Go.  v.  Scale,  7  Wal.  433.    The  state  oonrta 


stumped ;  Warren  v.  Paul,  &  Ind.  379 ;  Jones  v.  Estate  of  Keep,  19  Wis.  360 ;  Fifield  n.  Close. 
15  Hich.  509 ;  Union  Bank  v.  Hill,  3  Cold.  <Tenn.}  335 ;  and  oongreas  aeema  to  have  aooepted 
these  decisions  by  repealing  the  proviaions  of  the  ntatute  which  reqnhed  «noh  stamf^.  It  was 
also  intimated  in  Massaohnsetts  that  congreiw  hod  no  power  to  provide  that  imstampea  cordxaota 
should  not  be  admissible  in  evidence  In  the  state  courts.  Carpenter  e.  Bndling,  97  Hmb.  458.  And 
see  note  ante,  page  xiii 
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erect  anotiier  poet-offiw  in  op^omtioii  to  his ;  till  checked  by  a  resolntioD  of  the 
faoDse  of  oommoDB,  (w)  deoliurmK  that  the  office  of  poetmaater  ie  and  ought  to 
be  in  the  sole  power  anddispoaafof  the  parliament  Thia  office  vae  afterwards 
fenned  by  one  Haul?  in  1654.  (x)  Bnt,  m  1657,  a  regular  poat^iffice  wae  erected 
by  the  aathoritT  of  uie  protector  and  his  parliament,  (27)  npon  nearly  the  same 
model  aa  has  been  ever  since  adopted,  and  with  the  same  rates  of  poat^^  as 
continaed  to  the  reign  of  Queen  Anne.  M  After  the  restoration  a  similar 
office,  with  some  improrements,  was  eetablisned  by  statute  12  Oar.  II,  c  35,  but 
the  rates  of  letters  wen  altered,  and  some  forther  r^nlations  added,  by  tbo 
8tatiiteB9  Ann.&10;  SOeo.  I,  cSl;  %6Geo.U,o.l%;  5  Geo.  lU,  c.  %6 ;  and  7 
Geo.  Ill,  c  60 ;  uid  penalties  were  enacted  in  order  to  confine  the  carriage  of 
lettera  to  the  pnblic  office  only,  except  in  some  few  cases:  a  provision  which  ia 
absolutely  neceesary;  for  nothing  bnt  *an  eiclvtsiTe  right  can  support  r^on^l 
fui  office  of  this  sort :  many  riraf  independent  offices  would  only  serre   *■  ' 

to  min  one  another.  The  priTil^e  of  letteve  coming  tree  of  postage,  to  and 
from  members  of  parliament,  was  claimed  by  the  house  of  conubone,  in  1660, 
when  the  first  Iwal  settlement  of  the  present  poet-office  wae  nude;  (2)  bnt 
afterwarda  dropped  (a)  npon  a  private  asenrance  hota  the  crown,  that  this  pri- 
vilege should  be  allowed  ihe  members.  {i>)  (38)  And  accordingly  a  warrant  was 
constantly  isened  to  the  postmastor-genond,  (c)  directing  the  allowance  thereof, 
to  the  extent  of  two  ounces  in  weight ;  till  at  length  it  was  expressly  confirmed 
by  statute  4  Oec.  Ill,  c  Zi;  which  adds  many  new  r^lationa,  rendered  necee- 
e«y  by  tiie  great  abuses  crept  into  the  praotica  of  &anking;  whereby  the 
annual  amount  of  franked  letters  had  gradnallv  increased  from  23,6001.,  in  the 
y^  1715,  to  170,7002.,  in  the  year  1763.  (d)  There  cannot  be  devised  a  more 
eligible  method  than  this  of  raising  money  npon  the  subject :  for  therein  both 
the  government  and  the  people  find  a  mutual  benefit  The  government  ao^nires 
a  laree  revenue ;  and  the  people  do  their  businesa  with  greater  ease,  expedition, 
and  cheapness,  than  they  would  be  able  to  do  if  no  such  tax  (and  of  course  no 
such  office)  existed.  (39) 

(X)  Soobell.SM.  («1  Com.  Jooin.V  June,  inr.    SogbvH,  Oil. 

. (ol  TUd.  UDm.  IMI.  tb)ItM.  It  A.or.  ITW. 

(flJMl.  »Fab.  17U.  (ifl/Hit.  aSMir.  17W. 

(37)  [Sm  preamble  of  tbe  ordinaiKM  atataa,  Uiat  Uu  eatatdiahing  <»m  Koueral  poat-offloe, 
iMuideB  the  benefit  to  oommeroe  and  the  oonvenieuoe  of  oonveTii^  pnblio  oispEttoheB,  "  will  be 
tbe  beat  means  to  discover  and  prevent  many  dangerguH  and  wioKsa  dedgns  against  the  com- 
mfHiwealOi." 

The  poKof  of  having  the  oonwpondsnGe  of  Qie  kingdom  nnder  the  inspection  of  govern- 
ment is  still  oonlinned ;  for,  bv  a  wanront  from  one  of  the  prinoipal  Bsoretaries  of  Eitote,  lettera 
mar  ^  detained  and  opened ;  ont  if  anv  person  shall  wilfu%  detain  or  open  a  letter  delivered 
to  the  post-oSoe  without  such  aathoritr,  he  shall  forfeit  201.  and  be  iuoapable  of  having  anf 
fdtnre  employment  in  the  post-office.  9  Ann.  o.  IP  ■  '"  ™"*  "■  '■"''  *"""  a—ja,^  th.* 
no  penon  ia  aabieot  to  this  prauJty  bnt  those  who  a 
101.^ 

The  poBt-offloe  Is  no  longer  Tegardod  in  Bnsluid  as  a  means  of  detecting  oonspiraoiee.  Lettera 
DBEsing  Ihnmgh  Uie  m^ls  an  sometimes  sdll  opened  on  the  warrant  of  the  secretary  of  state, 
but  the  Doonrrence  is  very  rare,  and  woold  be  sanctioned  by  pnblio  opinion  only  In  ezti«me  oases. 
0ee  Hay's  Const  Hist,  c  11.  Novffloerin  Amerioahu  a  right  to  open  letters  addressed  to  other 
parBona  and  deposited  m  the  post-offioe. 

(38)  [The  following  oooonnt  of  it  in  the  23  vol.  Pari.  Hist  p.  66,  is  onrions,  and  proves  what 
miginaUF  were  the  sentiments  of  the  two  houses  respecttug  this  privilege.  "  Col.  Titna  reported  > 
the  bill  fur  the  settlement  of  the  poat-ofBoe,  witJn  the  amendments :  SirWalter  Carte  delivered  a 
proviso  for  the  letters  of  all  members  of  parliament  to  go  Stee  dniing  their  sitting :  Sir  Heneage 
Fiiioh  said.  It  was  apoor  me»dicanl  proviso,  and  beloio  the  honor  of  the  Aotwe.  Mr.  Prynne 
spoke  also  of^aiost  the  pruviaa :  Ur.  Btinckley)  Mr.  Boscawen,  Sir  QeorKe  Downing,  and  Serjeant 
CWlton  for  it;  the  tatter  s^y^i '  ^he  oonnoii'a  tetters  went  free.'  The  qnastJon  being  oalled 
for,  the  speaker.  Sir  Harbottfo  GrimBtone,  was  unwilling  to  pnt  it;  spying,  he  loata^taoied  of  it; 
neverthelesa,  theprovisa  was  carried,  andmadepartorthe  bill,  which  was  ordered  U>l>eengro8B- 
ed."  This  proviso  tbe  lords  disagreed  t«,  andlettit  oat  of  the  bill:  and  the  oommons  agreed  to 
Ui^ amen^Dent    3Hats.eil.] 

(S9)  In  1849  a  great  experiment  was  mode  in  Great  Britain,  by  the  rednotion  of  pudtage  on 
leUem  within  the  United  Eiugdom  to  a  nniform  rate  of  one  penny  for  a  single  half  ounce, 
uid  by  a  proportionate  rednotiou  on  letters  to  the  oolonieBr  and  on  hooks,  papers,  ito.    The 
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y.  A  fifth  bnuwih  of  the  perpetaiU  rOTtmne  consists  ia  the  stamp  duties, 
which  ore  a  tax  imposed  upon  kU  p&rchmeDt  and  papc  whereon  any  \egei  pro- 
ceedings, or  private  instmmentB  oi  ahnoat  so;  nature  whatsoever,  are  written ; 
and  also  upon  licenses  for  retailing  winee,  letting  horses  to  hire,  and  for  certain 
other  pnrposes;  and  apon  all  abnauacka,  newspapers,  advertisementB,  cards, 
dice,  and  pamphlets  containing  less  than  six  sheets  of  paper.  These  imposts 
are  rerj  variona,  according  to  uie  nature  of  the  thing  stamped,  rising  gradually 
from  a  penny  to  ten  ponnds.  This  is  also  a  tax,  which,  though  in  some  inatances 
it  may  oe  heavily  fal^  by  greatly,  inoreaeing  the  expeiise  of  ^  mercantile  as  wdl 
as  legal  poceedings,  yet  if  moderately  miposed,  is  of  service  to  t^  public 
r  «90 . 1  m  general  by  aa&enttcating  *lnBtrnments,  and  rendering  it  much 
L  J   more  difficult  than  formerly  to  forge  deeds  of  any  standing ;  since,  as 

the  officers  of  this  branch  of  the  revenue  vary  their  stwnpB  frequently,  by  marks 
perceptible  to  none  but  themselves,  a  man  that  wonid  forge  a  deed  of  King  Wil- 
-  liam's  time,  must  know  and  be  able  to  counterfeit  the  stamp  of  that  date  also. 
In  France  and  some  other  oonntries  the  duty  is  laid  on  the  contract  iteeli^  not 
on  the  instmment  in  which  it  is  contained ;  (as,  with  us  too,  besides  the  stamp 
on  the  indentures,  a  tax  is  laid  by  statnte  6  Ann.  c  9,  of  Qd.  in  the  pound,  upon 
every  api»«ntice-fee,  if  it  be  5o2.  or  undw ;  and  Is.  in  the  pound,  if  it  be  a 
greater  snm ;)  but  this  tends  to  draw  the  sabjeot  into  a  thousand  nice  disquisi- 
tions and  disputes  concerning  the  natnre  of  his  contract,  »aA  whether  taxable 
or  not ;  in  whioh  the  &rmer8  of  the  revenue  are  sure  to  have  the  advantage.^ e) 
Our  general  method  answers  the  purposes  of  ihe  state  as  well,  and  consnlte  tjie 
ease  of  the  subject  much  better.  The  Sjet  institution  of  the  stamp  duties  was 
bystatntfifl  5  and  6  W.  and  M.  c  21,  and  they  have  since  in  many  instances  been 
increased  to  ten  timee  their  original  amount 

VL  A  sixth  bruioh  is  the  duty  upon  houses  and  windows.  As  early  as  the 
cononest,  mention  is  made  in  domesday  book  of  fiuna^  or  fuage,  vulntrly  called 
smoKe  &jthinga ;  which  were  paid  by  custom  to  the  king  for  every  dbiroDey  in 
the  house.  And  we  read  that  Edward  the  Block  Prince  (book  after  his  suocesses 
in  France)  in  imitation  of  the  English  custom,  imposed  a  tax  of  a  florin  upon 
every  hearth  in  his  French  dominions.  (/)  But  the  iirat  parliamentary  estab- 
lishment of  it  in  England  was  by  statute  13  and  14  Car.  II,  c  10,  Whereby  an 
hereditary  revenue  of  2«.  for  every  hearth,  in  all  houses  paying  to  church  and 
poor,  was  granted  to  the  king  forever.  And,  by  subsequent  statutes  for  the 
more  regu£ir  aseessmeut  of  this  tax,  the  constable  and  two  other  substantial 
inhabitaJats  of  the  parish,  to  be  appointed  yearly,  (or  the  surveyor,  appointed  by 
the  crown,  tt^ether  with  such  constable  or  ouier  public  officer,)  were  once  in 
r  *32B  1  ^^^T  *y^*''  empowered  to  view  the  inside  of  eveir  house  in  the  parish. 
<-  J   But,  upon  the  revolution,  by  statute  1  W.  and  M.  st  1,  c.  10,  heaith- 

money  was  declared  to  be  "not  only  a  great  oppression  to  the  poorer  sort,  hut  a 
badge  of  slavenr  upon  the  whole  people,  exposiug  every  man's  house  to  be 
entered  into, and  searched  at  pleasure,  by  persona  unknovm  to  him;  and  theie- 
fore,  to  erect  a  lasting  monument  of  their  majesties'  goodness  in  every  house  in 
the  kingdom,  the  duty  of  hearth-money  was  taken  away  and  abolished."  This 
monument  of  goodness  remains  among  us  to  this  day:  but  the  pr^pect  of  it 
was  somewhat  darkened,  when  in  six  years  afterwards,  by  statute  7  Wm.  Ill,  c. 
18,  a  tax  was  laid  upon  all  houses  (except  cottages)  of  3*.  now  advanced  to  3*. 
per  annum,  and  a  tax  also  upon  all  windows,  if  thej  exceeded  nine,  in  such  house. 
Whioh  rates  have  been  from  time  to  time,  (g)  varied,  being  now  extended  to  all 
windows  exceeding  six:  and  power  is  given   to  surveyors,  appointed  by  tlie 

p.  of  L.  b.  ilU.  0.  n.  I/)  Xod.  Da.  KM.  zxrUI.  tn.  Sp^ba.  GloM.  M.  Aw*. 


hop*  of  ttioM  who  favored  tliiB  radnotloii  wu,  that  the  inortaae  in  eoirespindeiiae  in  oonB»- 
qoenoe  wonH  b«  so  creU,  thKt  Uie  govennaeDt  would  aotaitUy  be  giiiua  tliaiebj;  ind  this 
hope  hw  been  ftillv  Jnnttfied  by  the  remit.  Mr.  Kowland  Will  ww  the  penon  ptinciMllf 
SQtiQed  to  the  oiedlt  of  tluH  refom.    The  frankiiig  privilege  was  M  the  tsma  nme  abohBhed. 
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CTOWQ,  to  inspect  the  ontrade  of  honsee,  and  kIbo  to  paea  throagh  aay  hoaee  two 
days  in  the  year,  into  any  conrt  or  yard,  to  inspect  the  irindowB  tiiere.  A  new 
duty  from  6d.  to  1».  in  the  ponnd,  waa  also  imposed  by  Btatates:  18  Geo.  Ill,  o. 
26,  and  19  Qeo.  Ill,  o.  59,  on  every  dwelling-honse  inhabited,  together  with  the 
offices  and  gardens  therewith  occupied :  which  duty  as  well  as  the  former,  is 
nnder  the  direction  of  the  oommissionars  of  the  land-tax. 

VII.  The  seveuth  branch  of  the  extraordinary  pwpetual  revenue  is  a  duty  of 
ftla.  per  annum  for  every  male  servant  retained  or  employed  in  the  Beveral  edaci- 
ties specifically  mentioned  in  the  act  of  {Mrliament,  and  which  almoat  amount 
to  an  nniveraality,  except  anoh  as  are  M^eyed  in  hnsbuidryr  trade  ormannfao- 
tnred.  This  was  imposed  by  statute  17  Geo.  Ill,  c  39,  amended  hy  18  Geo.  Ill, 
c.  59,  and  is  onder  the  mani^emenfc  of  the  oommiadonera  of  die  hmd  and  win> 
dow  tax. 

VIII.  An  eighth  branch  is  the  duty  arising  from  licenses  to  hackney  coaches 
and  chairs  in  London,  and  the  puis  adjacent.  In  1654  two  handled  haokney 
coaches  were  allowed  within  London,  Westminster,  and  ax  miles  roond,  nndn 
the  direction  of  the  court  of  aldermen,(A)  By  statute  13  and  14  Oar.  II,  c  Z, 
four  hundred  were  licensed;  and  tile  money  arising  thereby  was  applied  to 
repairing  the  streets,  (t)  This  number  was  increased  to  seven  hundred  by  stat* 
nte  6  W.  and  M.  c.  23,  and  the  duties  vested  in  the  crown :  uid  by  t^e  statute  9 
Ann.  c  23,  and  other  snbseqnent  statutes  for  their  Kovemmant(y)  there  are 
now  a  thousand  coaches  and  four  hundred  chairs.  This  revenne  is  governed  by 
commissioners  of  its  own,  and  *is,  in  truth,  a  benefit  to  the  subject ;  as  |-  ^^^q  i 
the  expense  of  it  is  felt  by  no  individual,  and  its  necessary  regnlations  '^  ^ 
have  established  a  competent  jurisdiction  whereby  a  very  refractory  race  of  mea 
mOT  be  kept  in  some  tolerable  order. 

rx.  The  ninth  and  last  branch  of  the  king's  extraordinary  perpetual  revenue 
is  the  duty  upon  offices  and  pensions;  consisting  in  an  annual  pajrment  of  1«. 
in  the  ponnd  (over  and  above  all  other  dutiee)  (k)  out  of  all  salaries,  fees,  and 
perquisitee,  of  offices  and  pensions  payable  by  the  crown,  exceeding  the  value 
of  1002.  per  annum.  This  highly  popular  taxation  was  imposed  by  statute 
31  Geo.  II,  0.  23,  and  is  under  the  direction  of  tiie  oommissioners  of  the 
land-tax. 

The  clear  net  produce  of  these  several  branches  of  the  revenue,  after  all 
charges  of  collecting  and  management  paid,  amounts  at  present  annnally  to 
aboat  seven  millions  and  three  qiiarters  sterling;  besides  more  tJian  two  mil- 
lions and  a  quarter  raised  by  the  land  and  malt  tax.  How  these  immense  sums 
are  appropriated  is  next  to  be  considered.  And  this  is,  first  and  principally,  to 
the  payment  of  the  interest  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehensive  view  of  the  nature  of  this  nation^ 
debt,  it  must  first  be  premised,  that  after  the  revolution,  when  our  new  connex- 
ions with  Europe  introduced  a  new  system  of  foreign  politics,  the  expenses  of 
the  nation,  not  only  in  settling  the  new  establishment,  but  in  maintaining  long 
wara,  as  principals,  on  the  continent,  for  the  security  of  the  Duteh  barrier,  reduc- 
ing the  French  monarchy,  settling  the  Spanish  saocesdon,  supporting  the  house 
of  Anstria,  maintaining  the  liberties  of  tite  Germanic  body,  and  other  purposes, 
increased  to  an  nnnsnal  degree :  insomuch  that  it  was  not  thought  adrisable  to 
raise  all  the  expenses  of  any  one  year  by  taxes  to  be  levied  within  that  year, 
lest  the  nnaccnetomed  weighte  of  them  should  create  murmurs  among  the  peo- 
ple. It  was  therefore  the  policy  of  the  times  to  asticipato  tiie  revenues  of  tueir 
posterity,  by  borrowing  immense  sums  for  the  current  service  of  the  state,  and 
to  lay  no  more  taxes  upon  the  snbject  than  would  suffice  to  pay  the  annual 

11  Qea.  m,  0.  M,  M.    U 

ot  td.  In  fh»  ponnd  WM  ohaiSBd  on  an  nmalDBa  and  aaaiilttM,  aod  111 
OM  of  profit  nvntod  br  or  ileilTBd  ttom  lbs  orown ;  In  order  lo  fMS  tlie 
f  time  per  etui,  on  one  mUBon,  vbloh  vna  nlied  tor  diaabiaglDg  the  debts  on  (he  idvll 
.Mmn  -I  •— ■«_  I  u<jO.I,  It  1,  0.  (7.    II  Geo.  1,  0. 17,  and  11  Geo.  I,  o.  t.    Tbla  mmfon,  bsln^  charged  on 
IbiiputtcoUr  (kndla  DMoauaMarad  Many  put  i^OienMlrakldtlK. 
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r  *337 1  ^'^^'^^  °^  ^^  SDBiB  so  borrowed :  hy  tixis  means  conTeridng  *thfi  prin- 
*-  -'   cipal  debts  into  a  new  epeoiea  of  property,  transferable  irom  one  man  to 

another  at  any  time  and  in  any  qaantity,  A  system  which  seems  to  have  had 
its  origin&t  in  the  state  of  P'lorence,  A.  D.  1344:  which  govemment  then  owed 
abont  60,000^  sterling;  and  being  nnable  to  pay  it,  formed  ihe  principal  into 

shares  wher 


an  aggregate  snm,  caQed  metaphorically  a  mount  or  iatik,  the  shares  whereof 
were  transferable  like  onr  stocks,  with  mterest  at  five  per  cent^  thepriceB  rary- 
ing  aooording  to  the  ezigendes  of  the  state.  (0  The  jwlioy  of  tiie  I^glish  par- 
liament laid  the  foundation  of  what  is  callea  the  national  debt:  for  a  few  long 
annnities  created  in  the  reign  of  Charles  II,  will  hardly  deserve  that  name. 
And  the  eiample  then  set  has  been  so  closely  followed  during  the  long  wars  in 
the  reign  of  Queen  Anne,  and  since,  that  the  capital  of  the  national  debt  (fanded 
and  nnfnnded)  amounted,  at  the  close  of  the  session  in  Jnne,  17??,  to  abont  an 
hnndred  and  thirtf-aix  millions:  (30)  to  pay  the  interest  of  which  together  with 
certain  annuities  for  lives  and  years,  and  the  charges  of  management,  amount- 
ing annually  to  upwards  of  four  millions  and  three-quarters,  l^e  extraordinary 
revenues  yati  now  enumerated  (exoepting  only  the  land-tax  and  annual  malt- 
tax,)  are  w  the  first  place  mort^iged,  ana  made  perpetual  by  parliament  Per- 
petual, I  say;  but  still  redeemable  by  the  same  authority  that  imposed  them: 
whicb,ifitatanytimecan pay  off  the  capital,  will  abolish  those  taxes  which  are 
raised  to  disciiarge  the  interest. 

By  this  means  the  quantity  of  -property  in  the  kingdom  is  greatly  increased 
In  idea,  compared  with  former  times ;  yet,  if  we  coolly  oonsi^r  it,  not  at  all 
increased  in  reality.  We  may  boast  of  laige  fortunes,  and  quantities  of  money 
in  the  AindB.  But  where  does  this  money  exist?  It  exists  only  in  name,  in 
|Mper,  in  public  &ith,  in  parliamentary  security ;  and  that  is  undoubtedly  suffi- 
cient for  the  creditors  of  the  public  to  rely  on.  But  then  wbat  is  the  pledge 
which  the  public  fiiitb  has  pawned  for  the  security  of  these  debts  P  The  land, 
tiie  trade,  and  the  personal  industry  of  the  subject;  fh)m  which  the  money 
mast  arise  that  supplies  the  several  taxes.  In  these,  therefore,  and  these  only, 
r  *326 1  ^^  property  of  the  public  *creditors  does  really  and  intrinsically  exist ; 
*■  '  and  of  course  the  land,  the  trade,  and  the  personal  industry  of  indi- 
vidaals,  are  diminished  in  their  true  value  just  eo  much  as  they  are  pledged  to 
answer.  If  A.'s  income  amounts  to  IWl.  ptr  antt/tmt ;  and  he  is  so  far  indebted 
to  B.  that  be  pays  him  501.  per  annum  for  bis  interest ;  one-half  the  value  of 
A.'b  property  is  transferred  to  B.,  the  creditor.  The  creditor's  property  exists  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  else ;  and  me  debtor 
is  only  a  trustee  to  his  creditor  for  one-half  of  tiie  value  of  his  income.  In 
short,  the  property  of  a  creditor  of  the  public  couBists  in  a  certain  portion  of 
the  national  taxes:  by  how  much  therefore  he  is  the  richer,  by  so  much  tiie 
nation,  which  pays  these  taxes,  is  the  poorer. 

The  only  advantage  that  can  result  to  the  nation  from  the  public  debte  is  the 
increase  of  circulation,  by  multiplying  the  cash  of  the  kingdom,  and  creating  a 
new  species  of  cnrrency,  aesignable  at  any  time  and  in  any  quantity ;  always 
therefore  ready  to  be  employed  in  any  beneficial  undertaking,  by  means  of  tlus 
its  transferable  quality,  and  yet  producing  some  profit  even  when  it  lies  idle  and 
unemployed.  A  certain  proportion  of  debt  seems  therefore  to  he  highly  naefal 
to  a  trading  people ;  but  what  that  proportion  is,  it  is  not  for  me  to  determine. 
Thus  much  is  indisputably  certain,  that  the  present  magnitude  of  our  national 
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3,44,0(»I. 


iWTbe  naUonal  debt  in  1755,  previona  to  Uie  Fnnoh  war,   vru  79,%9,000t  ;  interest, 


la  Janiiarj,  1776,  before  the  AmericriQ  war,  It  wu  133,964,0001. ;  mtereBt,  4,<11,000(. 

In  1786,  previoiu  towhioh  the  whole  debt  of  ttaelOBt  war  was  not  ftmd«d,itwaaS39,164,0OOL  : 
intereet,  9.376,0001,  BioluRlve  of  a  obpHkI  c^  1,991,00(M.,  gruited  by  pariiametit  to  the 
American  lovsligta,  aa  a  competuatioii  for  thdr  loss  of  propern.    Briof.  Exam.  10.] 

Tbe  foDded  national  debt  of  Qreat  Britain  on  Uaroh  3l,  1369,  waa  741,190,3281. 
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mcombrancefl  very  iai  exceeds  all  calcaltttions  of  commercial  benefit,  aod  is  pro- 
dactive  of  the  gre&teal  inconveQieacea.  For,  Snt,  the  enormoas  t^es,  that  are 
ntiaed  upon  the  neceBBttrieB  of  life  for  the  pajment;  of  the  interest  of  this  debt, 
are  a  hart  both  to  trade  and  manufactnres,  oy  raieing  the  price  aa  well  of  the 
^tificcr'a  subsistence  aa  of  the  raw  material,  and  of  course  in  a  mnch  greater 
proportion,  the  price  of  the  commodity  it»el£  Nay,  the  very  increase  of  paper 
circulation  itself  when  extended  beyond  what  is  roquiaite  for  commerce  or  for- 
eign exohaoge,  has  a  natural  tendency  to  increase  the  price  of  provisions  as  well 
aa  of  all  other  merchandize.  For,  aa  ita  efiect  is  to  multiply  the  cash  of  the 
kingdom,  and  this  to  anch  an  extent  that  mnch  most  remain  unemployed,  that 
cash  (which  ib  the  *aniversal  measure  of  the  respective  values  of  all  other  r  man  -i 
commoditie8)mu8tneGe88ai-ilyainkin  iteownvalae,(^m)andevery  thing  >-  -I 

grow  comparatively  dearer.  Secondly,  if  part  of  thia  debt  be  owing  to  foreign- 
era,  either  they  draw  out  of  the  kingdom  annually  a  considerable  quantity  of 
specie  for  the  interest,  or  else  it  is  made  an  argument  to  grant  them  unreason- 
able privileges,  in  order  to  induce  tbem  to  redde  here.  Thirdly,  if  the  whole 
be  owing  to  aubjects  only,  it  is  tbea  charging  the  active  and  induBtriouB  aubject, 
who  paya  his  share  of  the  taxec^  to  maintain  the  indolent  and  idle  creditor  who 
reoeivea  them.  Idutty,  and  principally,  it  weakens  the  internal  strength  of  a 
state,  by  auticipatit^  those  resources  which  ehonld  be  reserved  to  defend  it  in 
case  of  neoeseity.  The  intoreat  we  now  pay  for  our  debta  would  be  nearly  Buf&- 
cient  to  maintam  any  war  that  any  national  motives  oould  require.  And  if  our 
anoeators  in  King  William'a  time  had  annually  paid,  ao  long  aa  their  exigencies 
lasted,  even  a  less  sum  than  we  now  annually  raise  upon  their  account^  they 
would  in  the  time  of  war  have  borne  no  greater  burdens  than  they  have  be- 
queathed to  and  settled  upon  their  posteri^  in  time  of  peace,  uid  might  have 
been  eased  the  instant  the  exigence  waa  over. 

The  respective  produces  of  the  several  taxes  before  mentioned  were  originally 
separate  and  diBtmct  fands;  being  securities  for  the  sums  advanced  on  each 
several  tax,  and  for  them  only.  But  at  last  it  became  necessary,  in  order  to 
avoid  confaeion,  as  they  multiplied  yearly,  to  reduce  the  number  of  these  sepa- 
rate fanda,  by  uniting  and  blending  them  together ;  superadding  the  &ith  of 
parliament  for  the  general  security  of  the  whole.  So  that  there  are  now  only 
three  capital  funda  of  any  account,  the  aggregate  fund,  and  tiie  general  fond,  8o  call- 
ed from  8u(di  union  and  addition ;  and  the  s&uih  sta  fund,  being  the  prodace  of 
the  taxes  appropriated  to  pay  the  interest  of  such  part  of  the  national  debt  as 
was  advanoENl  by  that  company  and  its  annnitanta.  Whereby  the  separate  funds, 
which  were  thus  united,  sn  become  mutual  aeourities  for  each  other ;  and  the 
whole  produce  of  them,  thus  aggregated,  liable  to  pay  such  intereet  or  aunui- 
tiea  as  were  ^formerly  charged  upon  each  distinct  fund ;  the  laith  of  the  r  non  -i 
legialatare  being  moreover  engt^ed  to  supply  casual  deficienciea.  (31)      '^  -' 

The  customa,  exciees,  and  other  taxes,  which  are  to  support  these  funds, 
depending  upon  contingencies,  upon  exports,  imports,  and  consumptions,  must 
neceasarily  be  of  a  very  uncertfun  amount;  but  though  some  of  them  have 
proved  unproductive,  and  others  deficient,  the  aum  total  hath  alwaya  been  con- 
siderably more  than  sufficient  to  answer  the  charge  upon  them.  The  aurplusea 
therefore  of  the  three  great  national  funds,  the  aggr^te,  general,  and  Bouth 
sea  ^nds,  over  and  above  the  interest  and  annuities  ^largcd  upon  them,  are 
directed,  by  statute  3  Qoo.  I,  c.  7,  to  be  carried  together,  and  to  attend  the  dispo- 
nition  of  parliament ;  and  are  usually  denominated  the  sinking  fund,  because 
originally  destined  to  sink  and  lower  the  national  debt.  To  this  nave  been  since 
added  many  other  entire  duties,  granted  in  subsequent  years ;  and  the  annual 


(31)  The  RM8  revenne  of  Qtett  Britain  tar  tiie  veu  ending  Uvch  31,  1860,  wu  73,680,1871. 
of  wbieb  22,489,473  was  fromotutomB,  41,827,604  from  exolH,  Htamp,  iniumie  and  othsr  Intemal 
taxM,  4,553,580  from  the  poet-offliw,  446,174  mnq  onwn  lands,  and  3,566,999  from  miMelkaaoaii 
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iatoFest  of  the  bdidb  borrowed  on  their  roapeotiTe  credits  is  chained  on  and  3M;- 
able  ont  of  tibe  prodnoe  of  the  sinking  fund.  HoveTer,  the  net  anrplnaes  and 
eavings,  after  all  deductions  paid,  amount  annually  to  a  very  oonsiderable  sum. 
For  as  the  interest  on  tbe  national  debt  has  been  at  several  times  reduced,  (by 
the  consent  of  the  proprietors,  who  had  their  option  either  to  lower  their  inter- 
est or  be  paid  their  principal,)  the  savings  from-  the  appropriated  revenuee  cama 
at  length  to  be  extoemely  large.  This  sinking  fand  is  the  last  resort  of  the 
nation;  its  only  domestic  resonroe  on  which  must  chiefly  depend  all  the  hopes 
we  c^i  entertain  of  ever  dischai^ing  or  moderating  our  inonmbrance.  ^d 
therefore  the  prudent  and  steady  application  of  the  lairge  sums  now  arising  &om 
this  fond,  is  a  point  of  the  nnnost  importanoe,  and  well  worthy  the  aeriona 
attention  of  pwnament ;  which  was  tiiereby  envied,  in  the  ye^  1765,  to  rednoe 
above  two  millions  sterling  of  the  pnblio  debt ;  and  aever^  additional  miUions 
in  several  succeeding  years. 

But,  before  any  ]wrt  of  the  aggregate  fond  (the  sorplnses  whereof  an  one  of 
r  *331 1  ^^^  chief  ingredients  that  fonn  the  sinking  *fnnd)  can  be  aisdied  to 
L  J  diminish  the  principal  of  the  public  debt,  it  stands  mortgaged  oy  par- 

liament to  raise  an  annnal  sum  for  the  maintenance  of  the  king's  household 
and  the  civil  list  For  this  purpose,  in  the  late  reigns,  the  produce  of  certain 
branches  of  the  excise  and  customs,  the  post-c^ce,  the  duty  on  wine  lioenses, 
the  revenues  of  the  remaining  crown  lauds,  the  profits  arismg  f^om  courts  of 
justioe,  (which  articles  inelu£^  all  the  hereditary  revenues  of  the  crown,)  Mid 
also  a  clear  annuity  of  130,0002^  in  money,  were  settled  on  the  king  for  life,  for 
tlie  sapport  of  his  majesty's  honsihold,  and  the  honoor  and  dignity  of  the 
crown.  And,  as  the  amount  of  these  several  branchee  was  uncertain,  (thou^ 
in  the  last  reign  they  were  computed  to  have  sometimes  raised  idmost  a  million,) 
if  they  did  not  arise  annually  to  800,000/.  die  parliament  engaged  to  make  up 
the  d^oiency.  But  his  present  majesty  having,  soon  after  bis  accession,  spon- 
taneously signified  his  consult  that  his  own  hereditary  revenues  might  be  so 
disposed  of  as  might  best  conduce  to  tiie  ntility  and  satisfoction  of  the  public; 
and,  bavins  graciously  accepted  the  limited  sum  of  800,0001.  iper  annwni  for  Ijie 
support  of  ms  civil  list,  the  said  hereditary  and  other  revenues  were  carried  into 
and  made  a  part  of  the  aggregate  fund,  and  the  aggre^te  fond  was  chu^ed,  (n) 
vrith  the  payment  of  the  whole  annuity  to  the  orown  of  800,000Z,  which,  being 
fbund  insufficient,  was  increased  in  1777  to  900,000i.  per  annum.  Herday  the 
revennes  themselves,  being  put  under  the  same  care  and  management  as  the 
other  branches  of  the  public  patrimonv,  produoed  more,  and  are  better  collected, 
than  heretofore ;  and  the  pnblic  is  still  a  gainer  of  near  100,000/.  mr  annum  by 
this  disinterested  condnct  of  his  majesty.  The  civil  list,  thus  liquidated,  to- 
gether wiih  the  four  millions  and  three-quarters  interest  of  the  national  debt, 
and  more  than  two  millions  produced  &om  the  sinkin?  ihnd,  make  up  tlie  seven 
millions  and  three-quarters  per  annum,  net  monev,  wnioh  were  before  stated  to 
be  the  annnal  produce  of  our  perpetual  taxes ;  oesidee  the  immense,  though 
unoertain,  sums  arising  fVom  the  annual  taxes  on  land  and  malt,  but  which  at 
r  *332  1  *°  **'er^e  *mav  be  calculated  at  more  than  two  millions  and  a  quarter ; 
I-  J  and,  added  to  tne  preceding  sum,  make  the  clear  produce  of  the  taxes 

(exclusive  of  the  charge  of  collecting)  which  are  raised  yearly  on  the  people  of 
this  country,  amount  to  about  ten  millions  sterling. 

The  expenses  de&ayed  by  the  civil  list  are  those  that  in  any  shape  relate  to 
civil  government ;  as,  the  expenses  of  the  royal  household ;  the  revenues  allotted 
to  the  judges,  previous  to  the  year  1758 ;  all  salaries  to  officers  of  state,  and 
ev^  of  the  king's  servants;  the  appointmenta  to  foreign  ambassadors;  the 
ffiwntenance  of  tne  queen  and  royal  family;  the  king's  private  expenses,  or 
privy  purse ;  and  other  very  numerous  outgoings,  as  secret  service  money,  pen- 
nons, and  other  bounties;  which  sometimes  have  so  far  exceeded  the  revenues 
appointed  for  that  purpose,  that  application  has  been  made  to  parliament  to 
discharge  the  debts  contracted  on  tti^  civil  list;  as  particularly  in  XTiA,  when 
(»)  StM.  1  Geo.  m,  0. 1. 
208 

nyn7,duyV^.tH")t^lC 


Ckap.  8]  Applioatioh  op  thb  Bevbnub.  352 

<«e  million  (o)  vm  gmited  fw  bbat  parpoee  by  the  statnte  11  0«o.  I,  e.  17,  and 
ID  1769  umI  1777,  imen  half  a  million  and  900,0002.  vere  approfaiated  to  the 
like  usM  bT  the  statutes  9  Geo.  Ill,  o.  34,  and  17  Geo.  Ill,  c.  47. 

Tlie  civil  list  ia  indeed  properly  the  whole  of  Uie  IcHg'B  revenue  in  hia  own 
diatinet  capacity;  the  rest  being  rather  the  revenoe  of  the  pnblio  or  ita  oiedit- 
on,  though  collected  and  dietnbnted  again  in  ttie  name  and  by  the  officers  of 
the  crown:  it  now  standing  in  tiie  stune  place  as  the  hereditaiy  income  did 
formerly;  and,  as  that  hu  gradually  diminiehed,  the  parliamentary  appoint- 
ments have  increaeed.  The  whole  revenue  of  Queen  Elizabeth  did  not  amount 
to  more  than  eOO,00W,  a  year:  (p)  that  of  King  Chariee  I,  was  {q)  800,000^.,  and 
the  revenue  voted  for  King  Chwle*  II,  waa  (r)  1,200,000?.,  though  complaints 
were  made  (in  the  first  rears  at  least)  tiiat  it  md  not  amount  to  so  mtxoh.  {») 
But  it  mnat  he  obserrea,  that  under  these  sums  were  inclnded  all  manner  of 
public  expenaes ;  among  which  Lord  Olarendon,  in  hia  speech  t«  parliament, 
computed  that  the  charge  of  the  navy  and  land  forces  amounted  annually  to 
800,00Wt  whidi  was  ton  times  ^moretiitm  before  the  former  troubles,  (i^  r*333l 
The  same  revenite,  subject  to  the  same  charges,  was  settled  on  King  L  J 

James  II:  («)  but,  by  the  increase  of  trade  and  more  fhigal  managemeot,  it 
amounted  on  an  average  to  a  miHitHi  and  a  half  por  annum,  (besides  other 
additional  customs,  granted  by  parliament,  (v)  which  produced  an  annual  reve> 
nue  of  400,0002.)  out  of  which  his  fleet  and' army  were  maintained  at  the  yewly 
expHue  of  («r)  1,100,000^1  After  the  revolution,  when  the  pariiament  took  into 
its  own  hands  the  annual  support  of  the  forces,  both  maritime  and  military,  (SS) 
a  civfl  lut  revenue  was  settled  on  the  new  king  and  qnem,  amounting,  with  the 
heredHsry  duties,  to  TWifiQQl  per  annum  ;  (a;)  and  tne  same  was  continued  to 
Qneen  Anne  and  King  George  I.  (u)  That  of  King  George  II,  we  have  seen, 
was  nominally  sngmented  to  ({)  wOfiOOL,  and  in  fact  was  considerably  more; 
and  that  of  his  present  majesty  is  avowedly  inoi'eaeed  to  the  limited  sum  of  900,- 
WOL  And  upon  the  wbije  it  is  doubtless  much  better  for  the  crown,  and  also 
for  the  people,  to  have  the  revenue  settled  upon  the  moduli  footing  rather  than 
the  ancient.  For  the  crown,  because  it  is  more  certain,  and  collected  witJi 
greater  ease:  for  the  people,  because  th^  are  now  delivered  from  the  fbudal 
hardships,  and  other  odious  branches  of^the  prerogative.  And  though  com- 
plunt«  have  sometimes  been  made  of  the  increase  of  the  civil  list,  yet  if  we 
consider  the  sums  that  have  been  formerly  granted,  the  limited  extent  under 
which  it  is  now  esteblished,  the  reren-nee  and  prerogatives  giTcn  up  in  lieu  of  it 
by  the  crown,  the  numerous  branches  of  the  present  royal  fitmily,  and,  above  all, 
diminution  of  the  value  of  money,  compared  with  what  it  was  worth  in  the 


by! 
the 


(■)  Com.  Jonra.  1  Jnu.  j 

(riLoidCUr.ia.  ._ 

m  Com.  Joan.  llbr^iiilar.lMB.  (>) /Ul.  U^wr. 

(id  I*U.  it  Ku.  mi,  11  Aug.  nil.  (>reuu.  l  Geo.  n. 


...JMlck 


ai7  gmuto  mtj  be  qipropriated  Ij  tbe  pariia- 
bv  t&e  tnuniy  to  the  apeclfied  items  of  expen- 

, adnoed  In  the  rdgn*^  Cbadet  n,  and  witli  the  exeeptbm  of  the  p^ia- 

maat  «f  1685,  hu  htm  veivm^  foUawed  hj  fuooMilns  putttnuiUB.  Tha  kria  of  the 
tiMHirf,  hy  A  olaoM  annually  repeated  in  the  qmopriatiDn  aot  of  eveiy  ieerion,  are  foibld- 
dm,  ander  Mvere  peoaltiea,  to  iseae  any  wammta  ordariug  tbe  ravment  of  any  nuiseyB  ont 
of  u>e  esoheqner  except  tbr  tbe  pnipoaeB  to  wbloh  snob  muneyi  baa  Men  appropriated  t^  tlie 
noriiuiiHtit;  the  ofllcen  of  the  oxeheqaer  bejug  deo  foiWddea  to  obey  uy  raoh  wairaot  >f 
banad.  In  Ume  at  \rMt,  ai  irtuo  ttta  Iwuw  ii  apprebenttve  et  wai  braakfiig  oat  during  the 
meaia  <rf  parikmeot,  it  has  not  been  veiy  nnoommon  hi  grant  oonaiderahle  samB  ea  a  vote  of 
ondit,  to  be  applied  1^  the  orown  at  Its  diecrelion.  Ur,  HbIIbih  niatAa :  Connt.  HiBt.  Ill, 
1S9;  tbatlttoto  this  traoBfeTreiioe  of  the  ezecatjve  gov«nunent  (fbiihe  phiase  is  hardly  too 
fltnt^  frMQ  file  erowu  to  flte  hooae  of  Domamia,  that  we  owe  tbe  prond  altitude  vliioh 
mdaad  baa  Budntalnad  la  the  met  trf  BniDpe  rinoe  tbe  revcdntini ;  eo  extnundliiarily  dii- 
MoSlai  to  ba  OKtHtion  uder  tha  Stooru )  the  miiqpliea  which  wwe  meted  out  withnimrdlv 
oanUoo  by  fbnaei  parllaiDaits  to  eoTereigna  whom  tiiey  oonld  not  trait,  having  flowed  with 
rednndant  proftiBeneu  When  ptf»BTn"'t  oaaJi  Jadge  i^  their  neoeadty  ana  dji«at  thd; 
applioatimij 
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last  cestaiy,  ve  mnet  acknowledge  these  complaints  to  be  Toid  of  any  rational 
fonndation ;  and  that  it  is  imposeible  to  support  that  dignity,  vhicb  a  king  of 
Great  Britain  should  maintain,  with  an  income  in  any  degree  less  than  what  is 
Qov  established  hv  parliament. 

r  *SS4 1  * -Pbia  finishes  our  inquiriea  into  the  fiscal  preri^tiTes  of  the  king,  or 
'-  J  hia  revenue,  both  ordinary  and  extraordinary.  We  have  therefore  now 
chalked  out  all  the  principal  ontlinea  of  this  vast  title  of  the  law,  the  supreme 
ezecutiTe  m^istrate,  or  the  king's  majestv,  considered  in  bis  several  capacities 
and  pointa  of  view.  But,  before  we  entirely  dismiss  this  subject,  it  may  not  be 
improper  to  take  a  short  comparative  review  of  the  power  of  the  executive 
mf^trate,  or  preroffative  of  the  crown,  as  it  stood  in  former  days,  and  as  it 
stands  at  present.  And  we  cannot  but  observe,  that  most  of  the  laws  for  ascer- 
taining, limiting,  and  restraining  this  prerogative  have  been  made  within  the 
compass  of  little  more  than  a  century  past ;  from  the  petition  of  right  in  3  Car. 
I,  to  the  present  time.  So  that  the  powers  of  the  crown  are  now  to  all  appear- 
ance greatly  curtailed  and  diminished  since  the  reign  of  King  James  the  First ; 
particularly  by  the  abolition  of  the  star  chamber  and  high  commission  couri^  in 
the  reign  of  Charles  the  First,  and  by  the  disclaiming  of  martial  law,  and  the 
power  of  levying  taxes  on  the  subiect^  by  the  same  prince ;  by  the  disuse  of 
forest  laws  for  a  century  past ;  and  by  the  many  excellent  provisions  enacted 
under  Charles  the  Second,  especial^  the  abolition  of  militaiy  tenures,  purvey- 
ance, and  pre-emption,  the  habeas  corput  act  and  the  act  to  prevent  the  discon- 
tinuance of  parliaments  for  above  three  years;  and  since  the  revolution,  bf  the 
strong  and  emphatical  words  in  which  our  liberties  are  asserted  in  the  bill  of 
righte  and  act  of  settlement;  by  the  act  for  triennial,  since  turned  into  septen- 
nial, elections ;  by  the  exclusion  of  certain  officers  from  the  house  of  commons ; 
by  rendering  the  seats  of  the  judges  permanent,  and  their  salaries  liberal  and 
independent ;  and  by  restraining  the  kin^s  pardon  from  obstructing  parliament- 
ary impeachments.  Besides  all  this,  if  we  consider  bow  the  orown  is  impover- 
ished and  stripped  of  ^1  ancient  revenues,  so  that  it  must  greatiy  rely  on  the 
liberality  of  parliament  for  its  necessuy  support  and  maintenance,  we  may  per- 
haps be  led  to  think  that  the  balance  is  inclined  pretty  strongly  to  the  popular 
scale,  and  that  the  executive  magistrate  has  neither  ludepentlence  nor  power 
enough  left  to  form  that  cheok  upon  the  lords  and  commons  which  the  founders 
of  our  constitution  intended. 

r  *336 1  *^^^  °^  ^^  other  hand,  it  is  to  be  considered  that  every  prince,  in  the 
*-  J  first  parliament  after  his  accession,  has  by  long  usage  a  truly  ro^  addi- 
tion to  his  hereditary  revenue  settled  upon  him  for  his  life;  and  has  never  any 
occasion  to  apply  to  turliament  for  supplies,  but  upon  some  public  necessity  of 
the  whole  realm.  This  restores  to  him  that  constitutional  independence  wnich 
at  his  first  accession  seems,  it  must  be  owned,  to  be  wanting.  And  then,  with 
re^rd  to  power,  we  may  find  perhaps  that  the  hands  of  government  are  at  least 
Bumciently  strengthened ;  and  that  an  English  monarch  is  now  in  no  danger  of 
being  overborne  by  either  the  nobility  or  tne  people.  The  instruments  of  power 
are  not  perhaps  so  open  and  avowed  as  they  formerly  were,  and  therefore  are  the 
less  liable  to  jealous  and  invidious  rejections,  but  they  are  not  the  weaker  upon 
that  account.  In  short,  our  national  debt  and  taxes  (besides  the  inoonvenienoes 
before  mentioned)  have  also  in  their  natural  conseqnenoes  thrown  such  a  weight 
of  power  into  the  executive  scale  of  government  as  we  cannot  think  was  intended 
by  our  patriot  ancestors,  who  gloriously  struggled  for  the  abolition  of  the  then 
formidable  parts  of  the  prerogative,  and,  by  an  unaccountable  want  of  foresight, 
established  this  system  m  their  stead.  Tne  entire  oollection  and  masi^ement 
of  so  vast  a  revenue,  being  placed  in  the  hands  of  the  crown,  have  given  rise  to 
such  a  multitude  of  new  officers  created  by  and  removable  at  the  royal  pleasure, 
that  they  have  extended  the  influence  of  government  to  every  comer  of 
the  nation.  Witness  the  commissionera  and  the  mnltitnde  of  dependents  on 
the  customs,  in  every  port  of  the  kingdom ;  the  conuniasionerB  of  excise,  and 
their  numerous  subalterns,  in  every  inumd  district;  ttie  post-masterB,  and  their 
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servants,  planted  \a  every  town,  and  npon  every  public  road:  the  conuaifisioners 
of  the  stamps,  and  their  distributors,  which  are  full  aa  scattered,  and  full  as 
numerous;  the  officers  of  the  salt  duty,  which,  though  a  species  of  excise,  and 
conducted  in  the  esme  manner,  are  yet  made  a  distinct  corps  &om  the  ordinary 
managers  of  that  reveuue;  the  surveyorB  of  hooseeand  windows;  the  receivers 
of  the  Ittud-taz;  the  managers  of  lotteries,  (33)  and  the  commissioners  of  hack- 
ney coaches;  all  ofwhich*areeithermediately  or  immediately  appointed  r«a«() -i 
by  the  crown, and  removable  at  pleasure,  wiuiout  any  reason  assigned:  ^  ^ 
these,  it  requires  but  little  penetration  to  see,  mast  ^ve  that  power  on  which 
they  depend  for  sabsistence  an  influence  most  amazingly  extensive.  To  this 
may  be  added  the  frequent  opportunities  of  conferring  particular  obligation,  by 
preference  in  loans,  sabscriptions,  tickets,  remittances,  and  other  money  trans- 
actions, which  will  greatly  increase  this  influence;  and  that  over  those  persons 
whose  attachment,  on  account  of  their  wealth,  is  frequently  the  most  desirable. 
All  this  is  the  natural,  though  perhaps  the  unforseen,  consequence  of  erecting 
our  ftinds  of  credit,  and  to  support  them,  establishing  our  present  perpetual  taxes : 
the  whole  of  which  is  entirely  new  since  the  restoration  in  1660,  and  by  &r  the 
greatest  part  since  the  revolution  in  1688.  And  the  same  may  be  said  with 
regard  to  the  officers  in  our  numerous  army,  and  the  places  which  the  army  has 
created.  All  which  put  together  give  the  executive  power  so  persuasive  an 
energy  with  respect  to  the  persons  themselves,  and  so  prevailing  an  interest  with 
their  trieuds  and  families,  as  will  amply  make  amends  for  the  loss  of  external . 
prerogative. 

Bu^  though  this  profusion  of  offices  should  have  no  afiect  on  individuals, 
there  is  stlU  anotiier  newly  acquired  branch  of  power ;  and  that  is,  not  the 
influence  only,  but  the  force  of  a  disciplined  annv :  paid  indeed  ultimately  by 
the  people,  but  immediately  by  the  crown :  raised  by  the  crown,  officered  by  the 
crown,  commanded  by  the  crown.  Tbey  are  kept  on  foot,  it  is  true,  only  fi'om 
year  to  year,  and  tiiat  by  the  power  of  parliament ;  but  during  that  year  they 
most,  bv  the  nature  of  our  constitution,  if  raised  at  all,  be  at  the  absolute  dis- 
posal of  the  crown.  And  there  need  but  few  words  to  demonstrate  how  great  a 
trust  is  thereby  reposed  in  the  prince  by  his  people ;  a  trust  that  is  more  than 
equivalent  to  a  thousand  little  troublesome  prerogatives. 

Add  to  all  this,  that,  besides  the  civil  list,  the  immense  revenue  of  almost  seven 
millions  sterling  which  is  annually  paid  to  the  creditors  of  the  public,  or  car- 
ried to  the  sinking  'fund,  is  ftret  cteposited  in  the  royal  exchequer,  and  r  maa^j-i 
thence  issued  out  to  the  i-espective  offices  of  payment    This  revenue  *■  J 

th6  people  can  never  refuse  to  raise,  because  it  is  made  perpetual  by  act  of  parlia- 
ment; which  also,  when  well  considered,  will  appear  to  be  a  trust  of  great  deli- 
cacy and  high  importance. 

Upon  the  whole,  tberefore,  I  think  it  is  clear,  that  whatever  may  have  become 
of  the  nominal,  tiie  real  power  of  the  crown  has  not  been  too  far  weakened  by 
any  transactions  in  the  last  oentury.  Much  is  indeed  given  up ;  but  much  is 
also  acquired.  The  stem  commands  of  prerogative  have  yielded  to  the  milder 
voice  of  influence ;  the  slavish  and  exploded  doctrine  of  non-resistance  has 
given  way  to  a  military  establishment  ^y  law ;  and  to  the  disuse  of  parliaments 
Em  Buco^ded  a  parliamentary  trust  of  an  immense  perpetual  revenue.  When, 
indeed  by  the  fVee  operation  of  the  sinking  fund,  our  national  debts  shall  be 
leeeened;  when  the  posture  of  foreign  affairs,  and  the  universal  introduction  of 
a  well-planned  and  national  militia,  will  suffer  our  formidable  army  to  be 
thinned  and  r^^ulated;  and  when,  in  oonsequence  of  all,  our  taxes  shall  be 
gradually  reduoM ;  this  adventitious  power  of  the  crown  will  slowly  and  imper- 
ceptibly diminish,  as  it  slowly  and  imperceptibly  rose.  But  till  that  shall  hap- 
pen, it  will  be  onr  especial  duty,  as  good  subjects  and  good  Englishmen,  to 
reverence  the  crown,  and  yet  guud  against  corrupt  and  servile  influence  from 
ttiose  who  are  intrusted  with  its  authority;  to  be  loyal,  yet  f^;  obedient,  and 

(33)  Lotteries  are  now  atxdiiilied. 
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yet  iadependent ;  and,  abOTB  every  thing,  to  hope  tfast  we  may  long,  very  iang, 
eontinoe  to  be  goreraed  by  a  Bovereign  who,  in  all  those  pubuc  a(&  that  hare 
penonally  proceeded  fromliimaelf, imth muiifested the hi^est Teneration  (or the 
Bree  oonetitntion  of  Britain ;  hath  already  in  more  than  one  instance  r™-"-»'- 


ably  Btr^gthened  its  outworks ;  and  will,  therefore,  never  harbour  a  thonghtf 
or  adopt  a  persuaaion,  in  any  the  remotest  de^'ee  detrimental  to  pnUic 
liber^. 


CHAPTER  IX. 
OP  SUBORDIKATE  MAGISTRATEa 

is  a  former  chapter  of  theae  Commentaries  (a)  we  dktingniahed  magutratea 
into  two  kinds:  snpreme,  or  those  in  whom  tne  sovereign  power  of  tite  state 
reeidea ;  and  snbordinate,  or  those  who  act  in  an  inferior  secondary  sphere.  We 
have  hitherto  oonsidered  the  former  kind  only:  namely,  theaupreme  l^slative 
power  or  parliament,  and  the  anpreme  executiTe  power,  which  la  the  king :  and 
are  now  to  proceed  to  inquire  into  the  rights  and  duties  of  the  principaJ.  sub- 
ordinate m^Btrates. 

And  herein  we  are  not  to  investigate  the  powers  and  duties  of  hia  majesty's 
great  officers  of  stato,  the  lord  treasurer,  lord  riiamberlain,  the  principal  secre- 
tanea,  or  the  like ;  because  I  do  not  know  that  they  are,  in  that  capacity,  in  any 
oonsiderable  degi«e  the  objecta  of  oar  laws,  or  have  any  very  important  share 
of  magistraoy  conferred  npoQ  them :  except  that  the  aecretariee  of  atato  an 
allowed  the  power  of  commitment,  in  order  to  bring  offendHra  to  trial.  (S) 
Xeither  shall  I  here  treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  o&er  judges  of  the  superior  courts  of  justice;  because  they  will  find  a  more 
proper  place  m  the  third  part  of  these  Commentaries.  \or  shall  I  enter  into 
any  minute  disquisitions  with  regard  to  the  rights  and  dignities  of  mayors  and 
r  *3S9 1  *^<^^"'^™>  °'  other  magistrates  of  particnlar  coiporaMoBB ;  because 
'-  '   these  are  mere  private  and  strictly  municipal  rights,  depending  entirely 

ipon  the  domestic  oonstitntion  of  their  respective  franchiaea  But  t£e  m^s- 
tntes  and  officers,  whose  ri^ts  and  daties  it  will  be  proper  in  this  chapter  to 
consider,  are  such  as  are  generally  in  nee,  and  have  a  jurisdiction  and  authority 
dispersedly  throughout  the  kingdom :  which  are,  principally,  dieriS^  coronen, 
justices  of  the  peace,  constables,  surveyors  of  higawaye,  and  oveneen  of  Ihe 
poor.  In  treating  of  fdl  whidi  I  shall  inquire  into,  firat,  their  antiquity  and 
original ;  next,  the  manner  in  which  they  are  at^minted  and  nmy  be  removed ; 
and,  lastly,  their  righta  and  duties.    And  first  of  sherifib. 

I.  The  sheriff  is  an  officer  of  very  great  antiquity  in  this  kingdom,  hie  name 
being  derived  from  two  Saxon  words  fc>fB  B^pm^  the  reeve,  bailifl^  or  offleer  of 
the  shire.  He  is  called  in  Latin,  vice-tome»,  as  Mdng  1^  deputy  (tf  the  earl  or 
amtes  ;  to  whom  the  custody  of  the  ahire  ie  eaid  to  have  been  oonunitted  at  Hba 
first  divtBion  of  this  kingdom  into  ooontieB.  Bat  the  eatis  m  prooen  of  time, 
by  reason  of  their  high  employments  and  attendance  on  the  king's  person,  not 
being  able  to  transact  the  busmess  of  the  ooaaty,  were  d^vraed  of  mat  bordeB : 
(c)  reserving  to  themaelvee  the  honour,  but  the  laboov  was  laid  on  the  Araiff. 
So  that  now  the  ^eriff  does  all  the  king^e  boeineas  In  the  county ;  and  tboof^ 
he  be  still  called  vv»-eonua,  yet  be  is  entirely  independantof;  ana  not  snlijeet  to, 
the  cmtI  ;  the  king  by  hie  lectara  patent  oonunitting  «tt^o^am  mmttattti  to  &e 
sherifT,  and  him  luone. 

i«l  CT. «. p. Mi._^    f»>iL««.».  iL«n.i?s.  OnA-W.  *»rt.^8*.  am-m.  0(rtii.«. 
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Skerin  vere  formerly  otioBeu  b^  tiie  inhabitante  of  the  seTenil  coanties.  la 
cotkflnnxtioa  of  which  it  ma  ordatned  b;  ststnte  38  Edw.  L  e.  8,  that  the  people 
should  hBTe  Section  of  aherlfib  in  ctotj  shire  -where  the  oluieTal^  is  not  of 
inheritance.  For  anciently  in  some  counties  the  ^erifl^  were  hereoitaiy;  a6  I 
t^prehend  they  vere  in  Scothmd  till  the  statute  20  Qeo.  II,  c.  48 ;  and  still 
continue  in  the  connty  of  Westmoreland  to  this  day;  *the  city  of  r^ainl 
London  havinff  also  the  inheritance  of  the  ^rieralty  of  Middlesex   ^  ' 

Tested  in  their  body  by  charter,  (d)  The  reason  of  these  popuhw  elections  is 
aBBJfned  in  &e  same  etatnte,  c  13,  "  tliat  the  commons  might  choose  snch  as 
TTonld  not  be  a  burden  to  them."  And  herein  appears  plainly  a  strong  trace 
of  the  democrattcal  part  of  oar  constitution ;  in  which  fonn  of  govemroent  it 
is  an  indispens^Ie  Tni;[niBite,  that  the  people  sfaonld  choose  their  own  magis- 
tratea.  (s)  This  election  was  in  all  probability  not  abeolateiv  regted  in  the 
commons,  but  required  the  roy^  approbation.  For,  in  the  Qouiic  oonstitntion, 
the  judges  df  the  county  oourts  (which  office  is  executed  by  our  sheriff)  were 
elected  By  the  people,  but  confirmed  by  the  kmy :  and  the  form  of  their  election 
was  thus  manaced ,  the  people  or  incola  t&mtorii,  chose  IwelvB  electors,  and 
they  nominated  three  persons,  ex  guibui  rex  unnm  confirmabat.  (/ )  But  with  us 
in  England  these  popular  elections,  growing  tumultuous,  were  put  an  end  to  by 
the  statute  9  Edw.  IT,  st.  S,  which  enacted  that  the  sheriffs  should  from  theno^ 
tar^  be  assigned'  by  the  chancellor,  treamirer,  and  the  judges ;  as  being  pervons 
m  whom  the  same  trust  might  with  confidence  be  reposed.  By  statutes  14  fidw. 
m,  c.  7,  W  Hen.  VT,  c.  8,  and  31  Hen.  VIII,  c.  80,  the  chancellor,  troaaurer, 
president  of  the  king's  council,  chief  justices,  and  chief  buvn  are  to  nuke  this 
election ;  and  that  on  the  morrow  oi  All  Souls  in  the  exchequer.  And  the  king's 
letten  patent,  appointing  the  new  sheriffs,  used  commonly  to  bear  date  the  6th 
day  of  Norremb^.  (7)  The  statute  of  Cambridge,  13  Ric.  II,  c.  3,  ordains,  tJiat 
&e  cfaancellor,  tnasurer,  keeper  of  the  priry  seal,  steward  of  the  king's  hoase, 
flie  tang's  chamberlain,  clerk  of  the  rolls,  tie  justices  of  the  one  bench  and  the 
other,  barona  of  the  ex<diequer,  and  all  other  that  sbalt  be  called  to  ordain,  name, 
or  make  justices  of  tbe  peace,  sh^rifft,  and  other  officers  of  the  king,  shall  be 
sworn  to  act  indifferently,  and  to  appoint  no  man  that  aneth  dther  priTily  or 
openly  to  be  put  in  office,  bat  such  onl;^  as  they  shall  judge  to  be  the  best  and 
most  sufficient.  And  the  cnetom  now  is  (and  has  been  at  least  *eTer  r  ^^^  -t 
since  the  time  of  Portescoe,  (A)  who  was  chief  justice  and  dianoellor    *•  ^ 

to  Henry  the  Sixth)  that  all  the  judges,  together  with  the  other  neat  officers 
and  _priTy  counsellors,  meet  in  the  exchequer  on  the  morrow  of  All  Soals  yeariy, 
(whidi  (fay  is  now  altered  to  the  Morrow  of  St.  Martin  by  the  lart  act  for  rf)bre- 
Tiating  Michaelmas  term,)  and  then  and  tliere  the  judges  propose  three  persons, 
to  be  reported  (if  8[^roTed  of)  to  the  king,  who  afterwards  appobita  one  of  them 
to  be  sheriff.  (1) 

This  custom,  of  the  iwelm  judges  propoongMfM  persons,  seema  borrowed  fixnn 
the  Gothic  constitution  before  mentioned;  with  this  difference,  that  among  the 


1)  Thefbllowliigutbeiaewaitiiiadeofappo{ntiiigthedtari^:Ontheni 
,)  the  loid  obuMllor,  fint  lord  of  the  treasory  uid  ohaooeUm'  of  t 
m  of  the  snpeiior  oomte  of  Uie  ooounoii  l»w,  meet  in  the  exebeqi 


jndseeofthe  ..    _. —  ._         .  ..  , .  -        . 

Mllor  of  the  excM^Der  prariding.    The  indma  tJUn  report  tbe  umee  of  three  It  penoa*  in 
"-    '- '  ^  ""   liniaetMMi),iiii;«aheHaiaii*RoodreMoaiRireieiii^ 

and  at  ameetiiic  of  tlie  oaiAiet  heU  on  the  morrow  ot 

lent  ef  the  oonnoU's,  uid  attended  br  the  ehifcs  of  the  oooneil, 

, [iniiiiatedBiettgMnezamiiied,  andthe  namaa.  an  flnaUrdetei- 

mined  on  A)ra{>|»w?alof  thequaei^  wlMvatameetliiB<^UietiiiT70onu(dl,pieTBMthepMohneut 
with  a  pimeh  ojqioeitetheDameof  tbepenoiiMlMteaforeabiioarQntT:  anditenoBhaaariaeB  the 
ipreaAm  of  "  priddiig  the  ttKuiBt."    The  Jnd^  aDnnaljr  add  to  their  lisla  tha  leqnirite  aom- 


Init,  bv  inMTtins  those  reoommended  by  the  ratuing  aheim 
In  Weetnioreuud  the  ofBoe  of  Bheriffls  heraditv;  In  the  fiunfly  of  the  Bad  of  ThaiMt 
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Goths  the  twelve  nominon  were  first  elected  bj  the  people  themselvee.  And 
this  luage  of  onra  at  its  first  introduction,  I  am  apt  to  believe,  was  founded  upon 
some  statute,  though  not  now  to  be  foundamong  our  printed  laws  ^  first,  because 
it  is  materially  di^rent  from  the  direction  of  all  the  statutes  before  mentioned : 
which  it  is  hard  to  conceive  that  the  judges  would  have  couDtenanced  by  their 
concurrence,  or  that  Fortescue  would  have  iuserted  in  his  book,  unless  by  the 
authority  of  some  statnte :  aad  also,  because  a  statute  is  expressly  referred  to  in 
the  record,  which  Sir  Edward  Coke  tells  us,  (i)  he  transcribed  from  the  council 
book  of  3  March,  34  Henry  VI,  and  which  is  in  substance  as  follows.  The  king 
had  of  his  own  authoritv  appointed  a  man  sheriff  of  Linoonshire^  which  od&oe 
he  refused  to  take  upon  nim :  whereupon  the  opinions  of  the  judges  were  taken 
what  should  be  done  in  this  beh^.  And  the  two  chief  justioee,  Sir  John  For- 
tescue and  Sir  John  Prisot,  delivered  the  unanimous  opinion  of  them  all ;  "  that 
the  king  did  an  error  when  he  made  a  person  sheriff,  that  was  not  ohosen  and 
presented  to  him  according  to  the  statute  j  that  the  person  refusing  was  liable 
to  no  fine  for  disobedience,  as  if  he  had  been  one  of  the  three  persons  chosen 
according  to  the  tenor  of  the  atatute ;  (3)  (that  they  would  advise  itie  king 
to  have  recourse  to  the  three  persons  that  were  chosen  according  to  the  ttatuU, 
or  that  some  other  thrifty  man  be  entreated  to  ocoapy  the  office  for  this  year; 
and  that,  the  next  year,  to  eschew  such  inconveniences,  the  order  of  the  siatute 
in  this  behalf  made  be  observed."  But  notwithstanding  this  unanimous  rGfio- 
r  *iU!t  1  lu'^ic'o  »f  *^1 1^^  judges  of  England  thus  entered  in  the  council  book, 
L  -I   and  the  statute  34  and  36  Hen.  VHI,  c.  36,  g  61,  which  expressly  recog- 

nizes this  to  be  the  law  of  the  land,  some  of  our  writers  (j)  have  affirmed,  that 
the  king,  by  his  prerogative,  may  name  whom  he  pleases  to  be  sberifT,  whether 
chosen  by  the  judges  or  no.  This  is  grounded  on  a  very  particular  case  in  the 
fifth  year  of  Queen  Elisabeth,  when,  by  reason  of  the  fJague,  there  was  no 
Michaelmas  term  kept  at  Westminster ;  so  that  the  judges  could  not  meet  there 
in  crastino  animarum  to  nominate  the  sherifife ;  whereopon  the  queen  named 
them  herself,  without  such  previous  assembly,  appointing  for  the  most  part  one 
of  the  two  remaining  in  the  last  year's  list  (it)  And  this  cas^  thus  circum- 
stanced, is' the  only  authority  in  our  books  for  the  making  these  extraordinary 
sheriff.  It  is  true,  the  reporter  adds,  that  it  was  held  that  the  queen  by  her 
prerogative  might  make  a  sherifT  without  the  election  of  the  judges,  ntm  obstante 
aliquo  statuto  in  amtrarium :  but  the  doctrine  of  non  obstant^s,  which  sets  the 
prerogative  above  the  laws,  was  effectually  demolished  by  the  bill  of  riffbts  at 
the  revolution,  and  abdicated  Westminst^-hall  when  Sing  James  abdicated  the 
kingdom.  However,  it  must  be  acknowledged,  that  the  practice  of  occasionallv 
namiog  vhat  are  called  pocket-sheriffs,  by  ihe  sole  authority  of  the  crown,  hatn 
oaiformly  continued  to  the  reign  of  his  present  majesty ;  in  which,  I  believe^ 
few,  (if  any)  compulsory  instances  have  occnrred.  (3) 


(S)  [In  TtM  V3ng  n.  Woodrow  3  T.  B.  731,  an  Infbrmstion  vaa  granted  against  a,  penon  so 
minting,  and  the  Teuon  wdgned  was,  "  beeanse  the  vaoonoy  of  tite  office  oocaaioned  ■  itop  of 
poblio  jDHtloe."  It  alurald  also  seem,  that  indiotment  wonld  nroperi;'  have  lalu,  bat  Oiat  the 
tnfbrmatiou  was  granted  beoaiue  liie  year  would  Ik  nearly  la^ni  before  the  iudjotmeikt  oonld 
be  tried.  I 


(3)  [when  the  king  appcdntt  a  pereon  Bheriff  who  la  not  one  of  the  three  nominated  in  the 
exchaqner,  he  1*  called  a  pooketHheriff.  It  ia  prolwble,  that  no  oompulaor;  hutance  of  the 
appotntment  of  a  pocketrRheriff  ever  oootured ;  uid  the  nnanunoiu  opmion  of  the  jndge 


tmved  in  the  record  cited  by  the  learned  commentator  from  2  Inst  669,  preoludee  fie  i 
of  sooh  A  case.  Formerly,  if  a  person  revised  to  take  upon  hitn  the  (Aoe  of  ehedn,  he  was 
punished  in  the  star-chamber :  but  now,  if  he  lefases  to  take  the  offloe^  or  the  oaths,  or  offlcdatee 
w  eheiilF  before  he  has  qnalified  himself,  he  may  be  proceeded  agaitot  by  infbrmatlonui  the 
kingi-a  bench ;  Oarth.  3OT;  3Lev.  1161  2Mod.  300:  Dyer.  IBT;  and  this  thoi^h  he  was  eioom- 
mnnieated,  whereby  he  cannot  take  the  teat  to  qu&lifVhimsetf;  SHod.SOO:  orwaanotqaaliGed 
by  taking  the  sacrament  within  a  year  preoeding.  Vide  4  Mod.  369 ;  Salk.  167.  1  Ld.  B^ym.  29. 
a  Tent.  M8.] 
The  MKTfunental  teat  is  no  longer  reqidred.  Stat.  31  and  32  Vic.  o.  7S. 
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Sheriffe,  by  virtue  of  several  old  etattttes,  are  to  continne  in  their  office  no 
longer  than  one  year :  and  yet  it  hath  been  said  (f)  that  a  sheriff  may  be  appoin- 
ted durante  beHeplacito,  or  daring  the  Mng's  pleaanre;  and  so  is  the  form  of 
the  royal  writ  tm)  Therefore,  till  a  new  anenff  be  named  hia  oflBco  cannot  be 
determined,  nnless  by  hia  own  death,  or  the  demiBe  of  the  ting;  in  which  last 
case  it  was  nsnal  for  the  ancceBaor  to  send  a  new  writ  to  the  old  sheriff ;  (n)  bnt 
now  by  statote  1  Ann.  at  1,  c.  8,  all  officers  appointed  by  the  *preceding  r  ^„^  ■■ 
king  may  hold  their  offices  for  six  months  after  the  king's  demise,  un-   ^  ^ 

less  sooner  displaced  by  the  successor.  We  may  farther  observe,  that  by  statute 
1  Ric  n,  c.  11,  no  man  that  has  served  the  oifice  of  sheriff  for  one  year,  can  be 
compelled  to  serve  the  same  again  within  three  years  after. 

We  shall  find  it  Is  of  the  utmost  importance  to  have  the  sheriff  appointed 
according  to  law,  when  we  consider  his  power  and  duty.  These  are  either  as  a 
jndge,  as  the  keeper  of  the  king's  peace,  as  a  ministerial  officer  of  the  snperior 
courts  of  justice,  or  as  the  king^  bailiff 

In  his  jndici^  capacity  he  is  to  hear  and  determine  all  causes  of  forty  shillings 
valne  and  under,  in  hia  county  conrt,  of  which  more  in  its  proper  place ;  and  he 
has  also  a  judicial  power  in  divers  other  civil  cases,  (o)  He  is  likewise  to  decide 
the  elections  of  knights  of  the  shire,  (subject  to  the  control  of  the  house  of  com- 
mons,) of  coroners,  and  of  vorderors;  to  judge  of  the  qualification  of  voters  (4) 
and  to  return  such  as  he  shall  determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  law  and  special  oommie- 
siou,  he  is  the  first  man  in  the  county,  and  superior  in  rank  to  any  nobleman 
therein,  during  his  office,  {p )  He  may  apprehend,  and  commit  to  prison,  all 
persons  who  break  the  peace,  or  attempt  to  break  it ;  and  may  bind  any  one  in  a 
recognizance  to  keep  the  king's  peace.  He  may,  and  is  bound  ex  officio  to  pur- 
sue, and  take  all  traitors,  murderers,  felons,  and  other  misdoers,  and  commit  them 
to  gaol  for  safe  cnetody.  Heis  also  to  defend  his  conntjagunst  any  of  the  king's 
enemies  when  they  come  into  the  land :  and  for  this  pnrpose,  as  well  as  lor 
keeping  the  peace  and  pursuing  felons,  he  may  command  all  the  people  of  his 
connty  to  attend  him ;  which  is  called  the  posse  comitatus,  or  power  of  the 
county:  (q)  and  this  summons  every  person  above  fifteen  years  old, 'and  under 
the  degree  of  a  i>eer,  is  bound  to  attend  upon  warning,  (r)  *under  pain  r  .gjj  -i 
of  fine  and  imprisonment.  (*)     Bnt  though  the  sheriff  is  thus  the  prin-   ^  ^ 

cipal  conservator  of  the  peace  in  his  county,  yet  by  the  espresB  directions  of  the 
great  charter,  {/)  he,  together  with  the  oonetaole,  coroner,  and  oertflin  other  offi- 
cers of  the  king,  are  foriDidden  to  hold  any  pleas  of  the  crown,  or,  in  other  words, 
to  try  any  criminal  offence.  For  it  would  be  highly  unbecoming,  that  the  exe- 
cutioners of  justice  should  be  also  the  judges;  should  impose,  as  well  as  levv, 
fines  and  amercements :  should  one  day  condemn  a  man  to  death,  and  personally 
execnto  him  the  oezt.  Neither  may  be  act  as  an  ordinary  justice  of  the  p^ice 
during  the  time  of  his  ofQce :  (u)  for  this  would  be  equally  inconsistent ;  he  being 
in  manj  respects  the  servant  of  the  justices. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  process  issning 
from  the  king's  courts  of  justice.  (5)  In  the  oomme&cemeat  of  civil  causes,  he 
is  to  serve  the  writ,  to  arrest,  and  to  take  bail ;  when  the  cause  comes  to  trial, 

ftjlBrp.n.  fHJ  t>slt-of8beiU&,8.  faj  D*lt  of  Sberilb,  1 

(vj  DtiC  1.  *.  (pj  IBoa.  It«p.  vn.  (q)  Dalt  o.  X, 

rrJLwnb.Blran.3Ut.  fiJ  Stal.  Eau.  V,  e.  b!  (tJCar.n.  roj  Stat  I  Hw.  at  S.  o.  S. 

(4)  This  dntj  no  longei'  detolvM  n^Hni  the  aheriff. 

(5)  [By  the  common  law  gheiiffi!  are  to  somo  pnipoees  considered  w  offioere  of  the  oonrts, 
M  the  constatile  is  to  the  jnetices  of  the  ftMoe.  Salk.  175 ;  8  Lord.  Ray.  1195 ;  Fortea.  129 ; 
Tidd.  8  ed.  68.  Am  writs  and  prooeas  are  directed  to  the  ahenff,  neither  he  nnr  Mb  offlceni  are  t«i 
dispnte  the  aathority  of  the  oouit  ont  of  wUoh  tberixene,  bathe  and  bia  offioeis  are  at  their 
penl  trolf  to  eieoate  the  uuue,  and  that  aooording  to  tiie  conucand  of  the  said  writs,  and  here- 
unto thej  are  sworn :  Dalt  IM ;  and  he  mOat  do  the  duty  of  hia  office  and  ehow  no  favor,  nor 
be  enilty  of  oppreaBion.  Dalt  109.  But  the  oheriff  on^t  to  be  &vored  before  any  private  por- 
Bon.    4CO.S3.1 
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he  moBt  Bommon  and  retom  th«  jxay ;  vhen  it  is  detemiined,  be  mtut  see  the 
Judgment  of  iiia  ooort  Quried  into  execntion.  la  cmnitud  suttten,  be  aUo 
ux«8tB  and  imprisons,  he  returns  the  jury,  he  hu  the  custody  of  the  delinqnent, 
and  he  executes  the  sentence  of  the  ooiurt^  though  it  extend  to  death  itael£ 

As  the  king's  baili^  it  is  bis  hunneas  tA  preserve  the  rights  of  the  king  within 
bis  bailivick ;  for  so  his  connty  is  frequently  called  in  the  writs ;  &  wora  iotro- 
dnced  by  the  priooes  of  the  Noimsn  line ;  ut  imitataoa  of  Uie  French,  whose 
territoiy  is  divided  into  bailiwicks,  as  HiAt  of  England  into  conntieB.  (w)  He 
must  seize  to  the  king's  use  all  huids  devolved  to  the  crown  by  attauder  <» 
escheat ;  most  levy  all  fines  and  forfeitnret ;  must  seiie  and  keep  M  miSi, 
wrecks,  estravs,  and  the  like,  uoleu  they  be  granted  to  some  anbjeot ;  and  mart 
also  collect  toe  king's  rents  within  the  oailiwiok,  if  oommanded  by  process  from 
the  exobeqaer.  (x) 

r  *34fi  1  *^°  exeeate  Uiue  various  offices,  the  sheriff  has  under  him  many  in- 
•■  ■)   fbrior  offlcere ;  an  nuder'sberifi^  bailiflFs,  and  gaolers ;  who  must  neither 

bay,  sell,  nor  fana  tJteir  offloes,  on  forfBitore  of  6001.  (y)  (6) 

CirJ  ForMu.  de  I^  I,  0.  M.  fe;  DalL  e.  >.  fit;  RM.  1 0«0. 1,  e.  U. 

AtUioajdi  sHfaeriffianait^  in  general,  to  diipntotbeaQthorf^oftheeomtof  whiolilieia  m  offi- 
cer, yet  if  Uie  court  shonld  Mnme  to  Mt  in  a  owe  in  irtiidiltludno]aiiBdiotioD,lie  eonldnot 
be  made  liable  for  TeAuiiig  to  B«rv«  the  proo«M.  BMiir.0Miii^l«We<id.6M;  iMNMnttv-inMler, 
SlWia.27L  Indeedrifaaluiiffdioiildsein^ropartfim  a  writitsuedbjaaoiirt  wilfaimtjiiiis- 
dietltmof  tike  oase,  theBheiiff  oonU  not,  under  tus  init,  defend  his  poBsenioii  of  the  moyuitji  la 
■ftdnst  replevin  t>7  Iho  tnie  own«r.  BMofa  v.  Botefbrd,  1  Dong.  Mioli.  199.  Bntaaoffioer,  inait 
•ottonrfbeepMS,  la  proteeted  by  urocw  wtilcli,  on  its  fiww,  ^piiiMliiitiof  nodefeet  of  HiaMtr- 
ityiatlMooaiiisndagit.  Pox  v.  wood.  1  Bawle,  143;  Ortmao  «.  Gfeanmni,  4  Hiclt.  n ;  Vas- 
ter «.  Pettlbaue.fiO  Bwb.  350;  Brown  v,l£aB0ii,  40  Tt  157;  Chue  v.  Iiinll^  97  Hhi.  BS4. 

(6)  [The  iberiff  is  not  botmd  to  make  an  nndfir-Hheriff:  Hob.  13,Hearta.  1  u>d  S  P.  and  IC. 
e.  IS;  and tlieabeilffmarramovehimiriiaibeiAeBaee,  and  thia thoo^ he nukea  1dm iiraiMT- 
sbte.  Id.  The  nndcmriieriff  ia  apdntBd  by  dead,  irtiioh  is  aftorwaida  filed  in  the  hWa 
mnembranoer'B  (ffioe  in  the  ezoliieqDeT.  Hob.  IS,  By  the  27  Elli.  o.  19,  the  nnder-ahaiU^ 
exo^of  oomiliea  in  Walea  and  oonn^  Palatine  of  Cheater,  nmat  take  ao  oatb  whjidi  ia  now 
^Moiibed  br  the  3  Oeo.  I,  o.  IG.  He  was  formerly  leqtiliBd  also  to  taks  the  oatha  of  dle- 
glanee,  he.,  in  Qie  aame  maimer  aa  Ae  hi^>-ebenff,  and  wiUiin  the  Mme  time ;  hat  tboee  arc  sot 

Vat  aecniiqr  to  the  ibarifi^  the  imder-aheriff  osnaUy  bIvm  a  U»d  ot  indemni^  to  aava  the 
■bcriff  bantdeaa :  to  make  aooonnt  in  the  exdieqaer,  aod  proonte  the  hidi-aheiiff 'a  diaoharKe,  to 
retamjnnea  with  the  prMtf  of  Qie  aheilff,  to  excnlenoprooeaaof  wei^t  witboattitesbcDTO's 
privi^,  to  aoaoBBt  to  Uw  ahoiff  and  atlckd  Mm,  to  be  imij  to  tUmA  the  aherUT;  to  Ua  good 
behavwr  in  hia  office,  to  take  or  nae  no  «itnrtiaa>,  to  atve  ntWatdtnitn  at  the  king'a  oonrt.  8a* 
Dalt.o.S^jp.90.  To  indemnify  liimfivmeaoma.  ^b.14.  Bnt  a  bond  or  oovenaot  that  tlw 
under-sheriff  aball  not  eiecntepTooeai,  Ac,  without  the  sheriff 'a  oonaent,  is  void;  for,  when  the 
aheriffappdntahisnnder'SheriB,  heoraiBecrDentlvslTeslilni  anthoritT  to  eioiviaeall  theordinan 
offloet^QieUctMbNtfbimeelf.    Hob.  13. 

Hm  nnder.i£edff  may  do  aU  Out  the  dMolff  Umaatf  ean  do  exeeot  that  wlifAtheahidff 
himaelfondittodo  in  peraou,  aa  to  exeevte  a  writ  id  waste,  redisaedau,  paitiliwi,  dower,  Ao. : 
6  Ca  18 ;  Hob.  13 ;  Dalt  34 ;  Jeuk.  181 ;  Gkt  In  all  oaaea  where  the  writ  commands  the  dteilff 
to  go  in  pnsMi,  there  the  writ  i*  hie  oommiBaion,  ttim  wUcb  ho  cannot  deviate.  DoK.  34. 
rnwmid«-dtwiffhalhiK>t,mirongM  to  have,  any  Intareat in  the  criSoe  iteelt  Dettkermaf  ha  do 
any  thing  in  bis  own  mum:  Salk.  M;  bat  <mly  in  the  nanw  of  the  high  Aarifl;  who  is  aa- 
■wenlile  for  him.  beoaoaa  the  wilta  ma  dfrottad  fai  the  hijdi-aheiiff.  If  ths  iheiiff  diea  before 
1  oimbhne  in  ofltoa,  and  exeoate  ttie  same 

.  .   _  . sworn,  and  he  shall  be  aoawenble,  and  the 

secority  given  l>y  the  nndoF-aheriff  to  the  deoeaaed  diedff  ia  to  oooUnne  dnring  the  interval 
3Qeo.Xo,  16,  a.  8. 

By  3  Qoo.  I,  o.  16,  none  shall  sell,  bay,  let  or  lake  to  bnn  the  office  of  nnder-sheri^  Ao.,  or 
oitMT  office  belonging  to  the  office  cd  hlgh-^erid^  nor  contract  for  tlu  aame  tor  money  or  oUier 
oonrideration  directly  or  Indlreotly,  Ac,  on  p^a  of  SOOL,  a  nxriety  to  the  king  and  a  motety  to 
him  whoBhalliOG,  provided  thesnit  beia  twoyeaa;  provided  that  Dolhing in  that  act  ahallra*- 
vent  the  aberiff,  mider-aheriff,  Ae.,  Avm  taking  thejnn  fees  and  perqaidtes  of  hU  offioe,  or  fiom 
aoonontjng  for  them  to  the  ehedff,  or  givi^  seenilty  to  do  so,  or  fiom  ^ving,  lakluA  or  aeooiiiv 
a  salai;  oi  recompense  to  the  ander-BberiSr  or  from  the  ondei-aheriff  m  case  uf  aneriff 's  death 
from  eonaUtotipg  »  depaty.    Dalt.  3,  514 ;  Hob.  13 ;  2  Brownl.  281. 

If  an  actum  is  broo^t  for  a  breach  of  dalf  in  the  offioB  nf  aherif^  it  should  be  against  the 
hi^-sheiiff,  aa  for  an  act  done  by  him.  and  not  against  the  mideT-«heriff ;  and  if  it  proceedi 
fimmafiaDltof  the  onder-xhcriff  or  bailiff,  that  is  a  matter  to  be  aettled  between  Oom  and  the 
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Tlie  imder4beriff  luiwUy  peifomu  ftll  tlie  dntjee  of  Uie  office ;.  (?)  a  T«ry  &v 
QDoiy  excepted,  where  tbe  penonal  jiretenoe  of  the  high  sheriff  is  oecc^sory.  But 
no  nnder-aheriff  ahall  Kbide  in  his  office  aboTe  one  jear ;  (z)  and  if  he  doee,  by 
Btatnte  ^3  Hen.  VI,  c.  £^  he  forfeits  200!^  a  very  lar^  penally  in  those  early  d»B. 
And  no  nnder-sherifT  or  sheriff's  officer  shall  practioe  as  an  attorney,  during  the 
time  he  ooatiaaes  in  such  office:  (u)  (6)  for  this  would  be  a  steat  inlet  to  par- 
tiality and  oppression.  Bat  these  eaJatary  regalations  are  ahamefully  eTaaed, 
by  practicing  in  the  nwnes  of  otlier  attoroeys,  and  pnttinit  in  sham  deputies  by 
way  of  nominal  undKr-«lieiif& ;  by  reason  of  which,  says  Dalton,  (b)  the  onder- 
ah^ijb  and  baili^  do  grow  so  conning  in  their  aevenii  places,  that  they  are  able 
to  dMeive  and,  it  may  well  be  feared,  that  many  of  them  do  deceive,  both  the 
Idn^  tlia  faigh-sherifi,  and  the  oonnty. 

&ulii&,  or  dieriff's  officers,  are  ^ther  bailiffs  of  hundreds,  or  special  bulifib.  (9) 
Bwliflb  of  hundreds  are  officers  appointed  over  those  re^tective  distriots  by  the 
sherifls,  to  ooUect  fines  tiierein ;  to  Bummon  juries ;  to  attend  the  judges  and 
jnsticee  at  the  assizes,  and  qnarter  sessions ;  uid  also  to  execute  writs  and  pro- 
cess in  the  seveisl  hundreds.  But,  as  these  are  generally  plain  men,  and  not 
flioroiigfaly  skillfal  in  this  latter  purt  of  tiieir  office,  that  of  serring  writs,  and 
maVing  arrests  and  executions,  it  is  now  usual  to  join  special  bailiffs  with  them ; 
who  are  generally  mean  persons,  employed  bv  the  sberiffg  on  account  only  of 
tiieir  adroitness  and  dexterity  in  hunting  and  seizing  their  prey.  The  sheriff 
being  *an8werable  for  the  misdemeanors  (10)  of  these  bailiifs,  they  are  r  m^^  -i 
therefore  usually  bound  in  an  obligation  with  sureties  for  the  due  execa-  *■  -* 
tion  of  thBir  office,  and  thence  are  called  bound-bailifib ;  which  the  oommon 
people  have  corrupted  into  a  mnch  more  homely  appellation. 

Oaolera  are  also  the  servants  of  the  sherifis,  and  he  must  be  responsible  for 

their  coudsoL  (11)    Their  business  is  to  keep  sa&ly  all  such  persons  as  are 

M  BtU.  a  Xd.  m,  0.  >.  (a)  8t*t.  1  H«n.  T,  a,  t.  (*l  OfStaeiiib,  0.  lU. 


^ M  defBult  at  ths  hlgb-Blieriff.    67  Geo.  IK,  c.  68,  ■. 

If  the  ■UoiBBj  far  the  defendnt  «■  iiiider-ilMitff,  tliat  wmild  be  gmnnd  of  ohoUenp  to 
tlM  anaj,  but  not  ftw  a  motum  fbr  a  new  tri«l.    1  Bmth'*  Bep.  304.] 

(7)  [In  Ltleook'a  eue,  9  R.  4S^  Lateb.  187,  i.  o.  tbe  aotiui  wh  bn«^t  aghiaM  tbe  undei- 
Aiatt  tot  afUse  ratnra  of  <w>  «et  imitntits.  It  ^peered  that  wbUe  the  wdt  ww  pendbift 
and  before  the  letnn,  tbe  widerdieriff  bad  aigbttf  the  defendant;  bnt  niled,  that  tbe  action 
did  not  Ub  agitest  tbe  iuder«bMifr,  fiv  tbe  higb-etwrlfr  oulr  b  obaigeable,  and  not  tbe  nnder- 
dien£] 

(8)  Ibera  to  no  nab  proUMtum  new  la  tbe  cue  of  oDdB^8bcdfih.  See  atatute  6  and  7 
Tie.  c.  73.  And  deputy  dieriffs  are  now  a^^tod  in  Sugland  vMi  genenl  power  to  exeonte 
and  retsm  prooees.    Btatu'te  3  and  4  'W^m.  iV,  o.  43. 

(9)  [Vo  aheriff'B  offloer,  bailiff,  or  other  pwwm,  ntu  be  ball  in  any  aotk») :  B.  X  14  Geo.  n ; 
tStnnfe,  8iN);3Bla.Bw.I9)';I<oft  lS6;iee  Tldd.  atb  ed.  79 ;  nw  take  any  wamnt  of  atto> 
*(7:B.fi.l&0v.n. 


Of  tbe  dtfheef  baUUb,  HSlmper,  Oa  of  Sheilff,  43 ;  Hawk.  P.  0.  Indet  tit.  Baibff. 
If  tJM  sheriff npoIntaipedBlbiaiiff  to  arrest  defendant  at  reqoeet  of  pfalnbff,  he  oannot  be 
laM  t«  return  Ute  writ:  4  T.  B.  11»;  1  Chit^a  Bep.  S13;  but  be  la,  notwitjutandinft  leepon- 


riUefn  the  eafeeuttk^  of  defaudant  after  aireeted.    »  Tflrm  Bep.  505.] 

(10)  [See  Drake  «.  8]*m,  7  T.  B.  113 ;  Doe  d.  JaiMi «.  Bnwn,  6  B.  and  i.  843.] 

(11)  [The  keeper  man  not  pat  priMMten  In  iiom,  auleea  in  oaae  of  ueoeisit;,  4  Geo.  Iv,  o. 
64,».l«;Radaeeutattdsl  Hale,  601 ;  8  Havk.  o.  SS,  b.  3S ;  9  Inst.  38L. 

Ill  BODM  caaes  grow  eraeKf  on  tbe  part  of  the  ndoer  oanmu  death  would  amount  even  t« 
mnider.  Sea  Font.  333 j  17  How.  St.  Ttl.  38B ;  S  Stia.866;l  But,  P.  C  331  j  Fost.  331 ;  Bale, 
438  {  S  id.  57 ;  1  Bneael  on  Crimeti,  ee7. 

In  eriminal  Mine,  if  a  gaoler  wsiet  a  felon  in  making  an  aotnal  eeoe^e,  it  ia  falooy  at  oom- 
mon law :  3  Leadi,  «71 ;  and  in  aome  caeca,  it  is  an  eKMf  to  miSet  a  piiwmBr  to  have  greater 
libertr  Ihna  c«n  be  by  Uw  allowed  lum,  aa  to  admit  him  ta  bail  at  uw,  or  raAi  liim  to  go 
bejNHritbeBndUafthepriBeiL    Hawk.  b.  S,  e.  19,  a.  6. 

A  uuftmluii  nofapn  amonnte  to  the  aaoie  Und  ctf  crime,  aod  la  pnnlahable  In  the  same  w^ 
H  die  oiigfaial  otttBifK,  whether  he  be  attainted,  indioted,  ce  only  in  onMody  an  soapicion. 
1  Hale,  3A;S  Hawk.  e.  19,  a.  aS.    And  a  penon  who  wrongftaUv  takea  on  binuelf  the  offloe 


itfjnoiedaaawubMaUeaalfheweredDlyappahited.    1  Ha£,  &M. 

But  no  one  oan  be  pnmehabfe  in  tbia  deftra*  ^  fM  de&nlt  of  a      . 
If  or  can  any  gaoler  be  a  felon,  in  reapeot  of  a  Tolnntaiy  eao^e,  nnloas 


one  oau  be  ponieliabfe  ii 

any  gaoler  be  a  felon,  in  — .^^ _ j  ,-, 

Vol.  1^28  21? 
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committed  to  them  by  lawfnl  warrant ;  and,  if  they  anffer  Miy  such  to  eac&pe, 
the  afaariff  ahall  answer  it  to  the  king,  if  it  be  a  cnmmal  matter ;  or,  in  a  dvil 
case,  to  the  party  injured,  (c)  And  to  this  end  the  aheriff  must  (d)  haye  lands 
snfficient  within  the  county  to  answer  the  king  and  hig  pteple.  Tne  abases  of 
gaolers  and  sheriff's  officers,  toward  the  nnfortnoate  persons  in  their  custody, 
are  well  restrained  and  guarded  against  by  statute  33  Otto.  II,  c.  28,  and  by  stal- 
'  ute  14  Qeo.  Ill,  c  69,  proTiaiona  are  made  for  better  preserving  the  health  of 
prisoners,  and  preventing  the  gaol  distemper.  (13) 

The  vast  expense,  which  cuatom  has  introduced  in  serving  the  office  of  high- 
sheriff,  was  grown  anch  a  burthen  to  the  subject,  that  it  waa  enacted,  by  atatnte 
13  and  14  Car.  II,  c  21,  that  no  aheriff  (except  of  London,  Weetmorelimd,  and 
towns  which  are  countiea  of  themselves)  should  keep  any  table  at  the  assizes, 
escept  for  his  own  &mily,  or  give  any  presents  to  the  judges  or  their  servants, 
or  have  more  than  forty  meu  in  livery ;  yet,  for  the  sake  of  safety  and  decency, 
he  may  not  have  leas  than  twenty  men  in  England  and  twelve  in  Wales ;  upon 
forfeiture,  in  any  of  these  cases,  of  200/. 

n.  The  coroner's  is  also  a  very  ancient  office  at  the  common  law.  He  is  called 
coronor,  coronator,  because  he  nath  principally  to  do  with  pleae  of  the  crown, 
or  such  wherein  the  king  is  more  immediately  concerned,  (e)  And  in  thia  light 
the  lord  chief  juatice  of  the  king'a  bench  is  the  principal  coroner  in  the  king- 
dom ;  and  may,  if  he  pleases,  exercise  the  jurisdiction  of  a  coroner  in  any  part  of 
r.„.„i  the  rwilm.  (/)  Bnt*there  are  also  particular  coroners  for  every  county 
*■  -I  of  England,  usually  four,  but  sometimee  six,  and  sometimes  fever.  { g) 
This  office  (A)  is  of  equal  antiquity  with  the  aheriff;  and  waa  ordained  to- 
gether with  him  to  keep  the  peace,  when  the  earlB  gave  up  the  wardship  of 
tlie  county. 

He  is  still  chosen  by  all  the  ftoehoMers  in  the  connty-conrt ;  (13)  as  by  the 

(c1  nalt.  a.  lis.    I  Sep.  St. 

(d)  atM.  S  Edw.  U.  H.  >.    IBdW.  II 

(a)  a  but  U.    llnK.S71.  (/ 

of  bis  piigoner  was  felony,  and  cannot  be  made  so  bj  its  becoming  to  afterwftrda.  1  Hale,  69L 
neither  can  he  be  thoB  indict«d  till  after  the  attAinder  of  the  principal :  Hawk.  b.  2,  c.  19,  8. 
Si6 ;  thottEh  he  may  be  fined  for  the  mitrprislan.  Id. 

A  iKgligtfnt  efioape  may  be  punlnhed  by  fine  at  oommon  law :  3  Hawk.  c.  19,  b.  31 ;  and  a 
dieiiff  iH  Ums  liable  for  tlie  de&nlt  at  hia  dnty.  Id.  One  instaom  of  sach  negligee  does  not 
fvmoont  to  a  forfeitoiB  of  the  gaoler's  office,  Qion^  a  repetitioQ  of  such  misfea^anoe  wUI 
enable  the  oonrt  to  oust  him  In  their  discretion.  Hawk.  b.  S,  c.  19,  s.  30.  When  a  gaol  ii 
broken  by  thievea  the  gaoler  is  answerable ;  not  «o  if  broken  bv  king's  enemieg.  3  Inst.  5S. 
The  king  m^  pardou  ■  Tolnntaiy  eeoape  before  it  ie  oommlttM :  3  Hawk.  o.  19,  b.  3S ;  and 
aee  ftirthw  a«  to  piiaon  breach  and  tMOne,  poit,  book  4, 130,  131, 

In  «it>il  oaeM,  if  the  Aeriff's  noler  mffer  s  prisoner  to  eeospe,  the  sredim  most  be  bronriit 
against  tlie  ^raifl^  not  against  the  saoler ;  for  an  escape  out  la  the  gaoler's  oostody  ts,  by 
intendment  of  law,  oot  of  the  sheriff's  onstody.  2  Lev.  159  ;  3  Janes,  b.  S ;  3  Hod.  124  ;  5 
id.  414,  416.  Bat  in  action  Ues  against  a  gaoler  for  a  volnntary  escape,  ea  well  as  against 
the  sheriff,  it  being  in  the  nature  of  a  reeona ;  3  Salk.  441 ;  3  Id.  18 ;  and  see  fhrther  as  to 
the  nrtiim  for  e«cape,  pott,  book  3, 106.  ] 

(Id)  The  oeneral  powers  and  dnties  i^  sherifi  In  the  TJDit«d  Btatea  am  nmeh  the  same  ••  in 
Gnglond ;  their  liaoIlitiGS  alao  eonespond.  In  the  United  Btate&  however,  this  cAoer  is 
□hosen  by  popular  vote.  The  statntee  genenlly  allow  him  to  qipomt  as  many  general  depn- 
ties  as  he  sees  &i,  and  also  an  onder'Slieriff,  irtio,  besidea  poeeeeong  the  poweie  irf  a  euwat 
depnty,  will  snooeed  the  sheriff  in  oaae  of  vaoanoy  antU  an  election  can  be  Dad  under  the  law. 
The  sheriff  may  also  depute  persaiis  for  tbe  M^loe  of  partienlar  pmeest,  whose  powers  will 
be  liDiit«d  to  such  service.  A  general  deimty  cannot  appoint  a  depnty,  bat  it  seems  tbat  be 
may  anthoriie  a  person  to  serve  a  partionlai  writ.    Hunt  d.  Bnrret,  &  Jonns.  137. 

The  sheriff  is  liable  for  all  neglects  of  A'atv  by  the  nnder-sheriff  and  deputies,  attd  for  all 
acta  BOlort  ojpeii.  Molntyre  e.  Tmmbnll,  7  Johns.  35 ;  SnowltOD  v.  Bartiett,  1  Pick.  Ml,  And 
this  even  though  they  ma;  be  treepsesas ;  as  where,  on  a  writ  aranst  one  person,  he  seiiee  the 
goods  of  another.  Ackworth  v.  Eempe,  Doug.  40 ;  Grinnell  v.  Phillips,  1  Mass.  530 ;  Tattle  v. 
Cook,  15  Vend.  274.  And  aotions  for  breach  of  daty  mnst  be  bron^t  against  the  sheriff,  and 
not  against  a  deputy.    Paddoek  v,  Cameron,  i^  Cuw.  si3 ;  Harlan  f .  Lamsden,  1  Dnvall,  86. 

The  oSoer  who  serves  the  prooesa  of  the  federal  oonrts  is  called  a  mar^al.  He  it 
appointed  by  the  president,  with  the  advice  and  consent  of  the  sen^ ;  he  Kppt^ts  deputies, 
axA  hia  powers,  dnties  and  liabilitiBS  correspond  to  those  of  sheriff. 

(13)  'The  statute  7  and  B  Tic.  a.  93,  rsgdates  tbe  electitm. 
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policy  of  oar  uiaieiit  Iawb  the  fib«riflb,  and  conservators  of  the  peace,  and  all 
other  officers  v«re,  who  were  concerned  in  matters  that  affected  tne  liberty  of 
the  people ;  ( t )  and  as  yerderors  of  the  forest  still  are,  whose  bnsiness  it  is  to 
stand  betweMi  the  preromtiye  aod  the  subject  in  the  exeoution  of  the  forest 
laws.  For  this  purpose  tbeieia  a  writ  at  common  law  de  coroaaiore  eligendo  ;  {j) 
in  which  it  is  expressly  commanded  the  sheriff  "  quod  talem.  eligi  faciat,  qui 
mdiua  «t  sciat,  ei  velit,  et  posmi,  officu)  Uli  vtUndere."  And  in  order  to  effect 
this  the  more  sorely,  it  was  enacted  by  the  statute  (it)  of  Westm.  1,  that  none 
bat  lawful  and  discreet  knights  should  be  chosen :  and  there  was  an  instance  in 
the  5  fidw.  Ill,  of  a  man  being  removed  firom  this  office,  becaaae  he  was  only  a 
merchant  (!)  But  it  seems  it  is  now  sufficient  if  a  man  hath  lands  enough  '" 
be  made  a  ki '      '     '  ".■.:•--.     <%<.., 


:night,  whether  he  be  really  knighted  or  not :  ^m)  for  the  c 
ought  >ta  have  an  estate  sufficient  to  maintain  the  dignity  of  his  office,  and 
answer  any  fines  that  may  be  set  upon  him  for  his  misbebaTtor ;  (n)  and  if  he 
bath  not  enough  to  answer,  bis  fine  shall  be  levied  on  tiie  coonty  as  the  punish- 
ment for  electing  an  insufficient  officer,  (o)  Now  indeed,  throngh  the  culpable 
neglect  of  gentlemen  of  property,  this  oMce  has  been  suffered  to  fall  into  diere- 
pale,  and  get  into  low  and  indigent  hands,  ao  that,  although,  formerly  no 
ooroneis  would  oondesoend  bo  be  paid  for  serving  their  county,  and  they  were, 
by  the  aforesaid  statute  of  Westnu  1,  expressly  forbidden  to  take  a  ^reward,  r  ^oaq  i 
under  pain  of  a  great  forfeiture  to  the  king ;  yet  for  many  years  past  *•  ^ 
they  have  only  desired  to  be  chosen  for  liie  sake  of  theirperquisites :  being 
allowed  fees  for  their  attendance  by  the  statute  3  Hen.  VlX  c  1,  which  Sir 
Edward  Coke  eomplaioB  of  heavily ;  (p )  thoogh,  since  his  time,  those  fees  have 
been  much  enlarged,  (g)  (14) 
■      ■       n  for  " 


The  coroner  is  chosen  for  life ;  but  may  be  removed,  either  by  being  made 
^eriS^  or  ohoaen  verderor,  which  are  offices  incompatible  with  the  other ;  or,  by 
the  king's  writ  de  coronatore  exonerando,  for  a  cause  to  be  therein  assigned,  as 
&at  he  is  engaged  in  other  business,  is  incapacitated  by  years  or  sickness,  hath 
not  a  sufficient  estate  in  the  county,  or  lives  in  an  inconvenient  part  of  it.  (r) 
And  by  the  statute  35  G^.  II,  c  39,  extortion,  neglect,  or  misbehaviour,  are  uso 
made  causes  of  removal 

The  office  and  power  of  a  coroner  are  also,  like  those  of  the  fiheriff,  either  judi- 
<nal  or  ministeriiu ;  but  princirally  judicial.  This  is  m  great  measure  ascer- 
tained by  statute  4  Edw.  t,  de  officio  coronatoris  ;  and  consists,  first,  in  inquiring, 
when  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning  the  manner 
of  his  death.  .  And  this  must  be  "super  visum  corporis;"  (a)  (15)  for,  if  the 
body  be  not  found,  the  coroner  ouinot  sit  ( 2 ) 


«)ltnn.SSS.  UlP.M.B.US.  |t)  S  Edw.  L  C  M. 

IDlInaLU.  {BUr.S.B.l"  •" 

t)  I  lust.  US.  (V)  3UU. » 


InaLU.  (■!)  r.  N.  B.  les.  lU.  (•>)  Ibid.  I^Hlrr.  o.  1,  |l.    SIdU.175. 

[p)  I  lust.  118.  (V)  3UU.  »  Ooo.  II,  o.  B.  rr)  F,  \,  B.  in,  IM.  (>)  t  Inet  ITl. 

,t )  Ttlnii,  In  Hit  Oolhlc  Bonstlnitlon.  belbra  any  flno  wii*  i>Hf  able  by  tfas  nelgbborbood.  flir  the  slaHRliMr 


,k  A  Jart  Ontkor.  I,  S.  e.  I. 


And  it  may  b«  added  Uiat  Uie  office  is  nmaJlj  beld  bj  men  of  reipectable  ohanoUr  and 


'*a6?!w 


(]&)  [When  an  nmiataral  death  hBm>en8,  the  towiuiliip  am  botmd,  nndei  pain  of  omerco- 
metit,  to  givB  notioe  to  the  conmar.  1  Bam.  J.  SSth  ed.  786.  Indeed,  it  aeems  indictable  to  txi^ 
a  party  who  died  aa  tinnanusl  death,  without  a  oontner's  iuquegt :  Id. ;  uiul  if  tlie  township 
Mifftc  the  bi>dj  to  pntrify,  withoat  sending  far  the  coroner,  thef  ahall  t>e  amerced.  Id.  When 
Dotloe  \»  given  to  uw  coroner,  he  ahoold  Inoe  a  precept  to  the  GonRtaljle  of  the  four,  five  oi 
rix  mtt  townshipa,  to  ratam  a  oompetaot  unmb«r  of  .good  and  lawftU  men  of  their  town- 
diipa,  Id  appeal  bafme  him  in  such  a  plooe,  to  make  an  inqoisitice  touohiog  that  matter ;  or 
h«  majr  teai  hla  precept  to  tlie  oonatobla  of  the  hnndred.  2  Hale,  SO ;  4  Edw.  I,  at.  2 ;  Wood. 
Inst.  b.  4.  C 1.  Ab  to  form  of  inqniMlion,  sea  S  Lord  Bay.  ISO&j  Bsm,  J.  1  vol.  26th  ed.  787, 
789.  If  die  conatable  moke  no  retom,  or  tho  joiuia  ranuuad  ^tpear  not,  the;  ma?  be  amerced. 
8  Hate,  GO.  It  aeema  Okat  a  oorooer  onsbt  to  exeoote  his  office  in  peiwn.  and  not  b/  depu^, 
forha  to  a  Judicial  offloer.  Id.  56;  Wood.  In«L  b.  4,  o.  1;  1  Bom,  j:24tb  ed.  787,  78U;  3  Barn, 
and   Aid.  260.     The  jnrj  appearing  ia  to  be   awom,  and  oha^od  bj  the  coroner  to  inqtiiie, 

ai'j 
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He  n»ufe  also  ait  at  the  Teiy  plaoe  vbera  the  deadi  kiqipeiud ;  (16)uidlu« 
inqairy  is  toade  \>j  a  jsir  bom  four,  fire  or  six,  of  th«  neig^boriiig  towns,  oier 
Thorn  he  is  bo  preside.  Uuiybe  foondgvilty  by  this  iaqnest,  of  murder  or  other 
homicide,  he  is  to  commit  them  to  rrison  for  fiirther  tml,'and  is  also  to  icqiiin 
ooooerDin^  their  luds,  goods,  ana  ohattria,  whit^  are  f^eited  therein :  but 
▼hetiier,  it  be  homicide  or  aot,  he  rnnet  iBonirs  whether  any  deodacd  has 
r  Aojg  -I  aocmed  to  the  Idnx,  or  the  *lord  of  the  Enuohise,  by  this  death ;  tmd 
>■  ^  must  ewtify  the  whole  of  tiiis  inqaiaticm  {under  his  own  seal  and  the 
seals  of  his  jnron,  (u)  ti^ether  wi&  the  endenoe  tfaereoa,)  to  ih»  ixmrt  ^  king's 
bench,  or  the  next  assises.  Another  branch  of  his  ofSce  is  to  enqaire  coaoeni- 
ing  shipwrecks ;  and  oerti^  wheUier  wreck  or  not,  ukd  who  is  in  posseanon  of 
the  goods.  Oonoeroinx  treasnre-troTe,  he  is  also  to  inqiure  who  vea»  the  flndera, 
and  where  it  is,  and  wnether  any  one  be  snspeoted  of  ha^ng  fonod  and  oon- 
oealed  a  treasure ;  "and  that  nwy  be  well  perceived  (saith  uie  old  statute  of 
Edw.  I,)  where  one  livetli  riotonsly,  haunting  taTerns,  and  hath  done  so  of 
lon^  time:"  whereupon  he  might  be  attached,  and  bdd  to  bail,  upon  this  bdb- 
piomn  only. 

The  ministerial  ofBee  of  the  coroner  is  only  as  the  riierifl's  anbstatate.  For 
when  just  exception  can  be  taken  to  the  Bherifr,  for  BUB|ndon  of  parti^ir,  (m 
tiiat  he  is  int^^t«d  in  the  suit,  or  of  kindred  to  dther  plaintiff  or  defeaioaDti) 
the  process  must  then  be  awarded  to  the  coroner,  instead  of  tha  sheriff  fbr  ex^ 
outiiHi  of  the  king's  writs,  (v)  (1?) 

IIL  The  next  species  of  suboidinate  magistrates,  whom  I  un  to  OMuider^  ai» 
justices  of  the  peace ;  the  prindtMl  of  Whom  is  tiie  <mslo»  roMomm,  or  ksepw 
of  the  records  of  the  county.  The  common  law  hatii  erer  had  a  speouU  cue 
and  regard  for  the  conserratiofl  of  tihe  peace ;  fcM*  peaoe  is  tiie  reiy  rad  and  fojin- 
datioB  of  ciTil  society.  And  tberrfinv,  before  the  present  constinititm  (rfjnstioea 
was  inTcnted,  there  wen  pecoliar  offloers  appointed  by  the  ooumoB  law  for  Hba 
mwtttenanoe  of  the  pabhe  peaces  Of  t^tese  some  had,  and  still  hwo,  this  power 
annexed  to  otiier  offices  which  they  h<dd ;  others  had  it  merdy  by  its^  and  were 
thence  named  bwiMm,  or  eenaervaioreg  paoia.  Those  tlut  were  so,  virtiUB 
offimi,  still  oontinne ;  bat  the  latter  sort  are  snperseded  by  Um  modem  juticas. 
r.iiidlLo.I&   I  Watt.  Symbol,  f  SIO.    Cramp.  Ml.     Tmaaint. 


The  oonmer  must  hew  erldenoa  on  all  hwda,  V  etteed  M  Uiain,  and  th«t  vpi»  oatk.  t 
Udfl,  1S7 :  1  Leach,  43. 

Woeo  ths  faiqawt  ii  detennlsad,  the  bodf  ma^  be  bnried     4  Baw.  I,  bL  S. 

Aa  to  the  mauaer  of  blading  InqneBti,  Ac,  on  patties  ^ring  in  prisons,  see  nm&erille'B  OomiL 
aasi;  9  Hale,  61 ;  1  Bum,  jJuth  ed.  7S8;  3  B.  and  A.  9W.  If  the  bodf  be  fattened  bef«e  the 
nmmM  oome,  he  miut  dig  it  tm ;  wfaiek  mav  be  done  laidUtr  wttfaiB  «v«nwT«aient  time,  as  fai  fciir 
teendBTS.  S  Hawk.  oTlt  a.33;  1  Biun,  J.  S4th  ed.  707.  If  the  bodf  OSBDOt  b«  Timrad,tha 
coroner  can  do  nothing:  but  tJieJuatioea  of  the  peaoe,  or  of  (^w  and  terminer,  majinqnbe  oT It 
1  EaKt,P.  C.  379;  Hawk.  b.  1,  o.97,  b.13,  18;  1  Bur.  17. 

But  It  ia  not  neoeasatj  that  the  faiqpUtJini  be  tafan  at  the  ei 
viewed :  bat  ther  mar  B4hnini  to  a  placte  nam  ooamOeM.    SI  .  . 

(I«)  [It  eeema  probable  ttuA  In  anetsM  tJOMS  the  whole  faiqtdaitlao  waa  taken  with  the  bod^ 
IfingbeliMedieooioneT  tmdjiuy,  oratleast  that  the  body  waa  not  buried  tfll  the  JnqnMtien 
waa  conclnded.  Now,  however,  it  ia  mffiolent  if  the  oonmer  and  Joi;  have  toffetber  a  view 
of  the  body  (Boch  a  view  as  enables  them  t»«MenaiairtieaierAa««n  aof  matfa  et  violaiMa 
on  it,  or  anv  ^ipearauMMezplsnabHT  of  the  eauae  of  death),  and  Ae  latter  am  then  awom  ^  the 
(brmer  In  the  prasenoe  ot  the  body.  Tbcae  two,  howevw,  an  IndiipenaaUe  oondltloiii  t«  Ibe 
prooeeding  by  the  ooroner:  eee  B.  s.  Fenand,  3  B.  and  A.  960 :  irtiere,  Iherafora,  (rtnniBiatBama 
render  a  oomplionce  with  Oiem  ImposaiMe,  the  ooroner  cannot  fwpdte,  nnless  indeed  he  have  a 
(pedal  eomnuseion  for  the  paipo«e ;  bntjaetioeaof  fiie  peaoe,  or  of  oyer  and  tertniiur  maf.  9 
Hawk.  P.  C.  c.  9,  B.  95.]  ^  ^^       . 

(17)  In  the  TJmt«d  States  ooronera  are  generally  ohoeen  in  the  same  mannsr  as  sherifb,  and 
poBsesB  poweiH  and  duties  coTTeBpotidbig  to  those  of  ooronera  in  Kndaud.    Then  Is  no  dmllBT 
office  onder  the  federal  aystem,  but  fbr  the  servlae  of  prooesB,  when  tte  manhal  is  diiqnaliflad,  a 
n  is  made  of  a  "  '  * ' '^-'' '  —  '--«—"- »    ■  o*-*  — 


Cuga  I 


designadon  is  made  of  a  dlsiuteifieted  perwn  by  the  oooit  at  a  Jodge  Oitnot.    1  Stat,  al 
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The  king's  majesty  {w)  is,  by  his  office  amd  dignity  toj«1,  the  principal  oini- 
Bemitorof  thepeaoewithin  &llDiB  doBuniooa;  *udmsf  gireani^rity  • 


o  any  other  to  we  the  peace  kept,  and  topmiuhstudi  &b  break  itrheBce 


[•350] 


iiUeboDB;  andmay^ipi^endaUbnafcenaf  tbepwceand 

f  find  anr^HB  fer  tlieir  keeping  it.  (a) 

tiiont  any  offlee,  simply  and  mei»Lj  oonterrattHs  of  the 


it  IB  uBnally  called  the  king's  peace.  The  loid  <duuieeUDr,  or  keeper,  the  losd 
treasnrer,  the  lerd  hu^  stemrd  of  finglaitd,  the  lord  mammal,  the  Ind  high 
constable  of  England  fwhen  any  soch  officers  are  in  being,)  and  all  the  jnatiMa 
of  the  oonrt  ot  king's  omeh,  (by  Tirtae  of  their  offloes,)  and  die  mastw  of  the 
rolls  (by  preecription)  are  gmeral  oonsemtors  of  the  peaoe  thronghont  the 
Thole  kingdom,  and  may  oommit  aU  bre^na  trf  it,  or  bind  them  in  leoc^ 
nisanoeB  to  keep  it:  (x)  the  other  judges  aire  only  so  in  their  own  ooforta  The 
ocwoner  it  ako  a  oonBerrator  of  the  peaee  within  his  aim  oonnty ;  (y)  as  ia  also 
ibe  sheriff ;  (c)  and  both  ef  them  mar  take  a  reo(WBuana»  or  aeeimty  fiw  the 
peace.    Coostables,  trt^iw-nwn,  and  uie  like,  ve  abo  erHueiratraa  irf  the  peaoe 

within  ttieir  own  innsiietoooB;  — * *-"-^  -"' — ' '  *' " — ' 

commit  them,  till  Uiot  find  s 

Those  Oat  were,  witiiont  a  . 
peace,  eittier  claimed  that  power  by  raeaiw^ition ;  (£)  or  were  bonnd  toozerdse  it 
by  the  tenare  of  their  hmaB  ;{e)  «■  la^ly,  ware  dioseo  1^  the  fie^oUen  in  fitll 
cooaty  ceoTt  before  the  shenff ;  the  writ  for  their  election  directing  them  to  be 
cfaoaem  "de  probiorii%u  «t  yoUnti»ribm»  comiiaiHa  tui  im  ctutodea  paei*.''(d) 
But  w^en  Qneen  Isabel,  the  wife  of  Bdward  II,  had  oontxived  to  depose  her  hns- 
buid  by  a  foreed  resignation  of  the  crown,  and  had  set  np  his  aom  Edward  III, 
in  his  |daoe ;  this,  bemg  a  thing  titen  without  ezamtde  in  £n|^d,  it  was  fbared 
wotdd  nrach  abna  the  people :  eepenally  as  the  old  Jdnc  was  Unng,  ttunudi 
hnrried  aboat  fton  castle  to  castle,  tall  at  last  he  met  with,  an  untimely  deraL 
To  prerent  themtoTB  any  rinnsB  or  other  dirtoibanoe  ot  the  peace,  the  new  king 
sent  writs  to  ^  Hie  sheriffii  m  England,  tiie  form  of  which  is  preserved  by 
*Tbomas  Wabin^am,  (»)giTingapIaHiiblaaooonntef  &enuBnerof  his  r  «„,.  -i 
obtaining  the  crown,  to  wit :  that  it  was  done  ^psito  pairi*  bmteplacUo  ^  J 
and  witmd  conuaslading  each  sbcffifF  that  the  peace  be  kept  tiirongfaoiit  his  baili- 
wick, on  pain  and  peril  of  diaiahearitmoe,  ana  loss  of  lira  and  Umb.  And  in  a 
fbw  weeks  after  the  date  of  titeae  wiit^  it  ms  ordained  i&  pariiameait,  (/)  that 
fbr  the  better  maintaitiiBg  and  keei»ng  of  the  peaoe  in  erery  oonnty,  good  men 
and  lawful,  which  wereito  maintaineis  ot  eril,  or  barretMs  in  the  ooontiy,  Aonld 
be  attigtud  to  keep  the  peace.  And  in  this  manner,  and  upon  this  occssioQ, 
wae  the  election  of  the  conservators  of  the  peace  taken  from  the  people,  and 
given  to  the  king;  {g)  this  assignment  being  construed  to  be  by  the  king's  per- 
mimion.  (A)  Bnt  etUt  they  were  only  called  conservators,  wardens,  or  keepers  of 
the  peace,  till  the  statute  34  Edw.  Ill,  c.  1,  gave  thwn  the  power  of  trying  fmnies; 
and  then  they  acquired  the  more  honourable  u)pellatioii  of  jnsticeB.  (i) 

These  jostioes  are  aj^inted  by  the  king's  special  commission  under  the 
great  seal,  the  form  of  which  was  ssttled  by  aU  the  judges,  A.  D.  1S90.  (/)  This 
appoints  them  all,  {k)  jointly  and  seTerolly,  to  keep  the  peace^  and  any  two  or 
more  of  them  to  inquire  of  and  determine  felonies  uid  other  misdemeanors ;  in 
which  number  some  particular  justices,  or  one  of  them,  are  directed  to  be 
idways  included,  and  no  bnsinees  to  be  done  without  their  presence ;  the  words 
of  the  commissioQ  running  thus,  "quorum  aiiqtum  vextrum  A.  B.  CD.  die. 
unum  ease  volumut ;"  whence  the  persons  so  named  are  usually  called  juBtices  of 
the  fwoTNtn.  And  fi>merly  it  was  customary  to  appoint  only  a  select  number 
of  j  uBtices,  eminent  for  their  skill  uid  disnetion,  to  oe  of  the  guonm  ;  but  now 
the  practice  is  to  advance  almost  all  of  them  to  that  dignity,  nuning  them  all 
over  again  in  the  gitorum  clause,  except  perhaps  only  some  one  incooBiderable 
person  for  the  sake  of  pro|mety ;  and  no  exception  is  now  allowable,  *for  r  maM  i 
not  expressing  in  the  fonn  of  warranto,  ftc,  that  the  justice  who  issued   ^  ' 


,„  Lamlk  H,  (e|  Laab.  17.  (A  Lamb.  II 

A.  D.  uar,  (/)  SiBt.  1  Xdw.  UL  0.  M.  (a)  Luib.  «■ 

4  Edw.  Ill,  0.  t.    IS  Edw.  m,  IL  1.  oTt  (ft  Uinb.  «. 


m  UhU;  I«ab. ». 
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them  is  of  the  qttorwn.  (1)  When  any  justice  intenda  to  act  nnder  this  commis- 
don,  he  snes  out  &  writ  of  dedimus  poUataiem,  from  the  olerk  of  the  crown  in 
chanceiy,  empowering  cerUia  persons  therein  named  to  administer  ttie  osnal 
oaths  to  him ;  which  done,  he  is  at  liberty  to  act. 

Toaohing  the  number  and  qnaliflcadons  of  these  jnstioes,  it  was  ordained  1^ 
statute  18  Edw.  Ill,  c  2,  that  two  or  three,  of  the  best  reputation  in  each  county, 
shall  be  assigned  to  be  keepers  of  the  peace.  But  these  being  found  rather  too 
few  for  that  purpose,  it  was  provided  by  statute  34  Edw.  Ill,  c.  1,  that  one  lord, 
and  three  or  four  of  the  most  worthy  men  in  the  county,  with  some  learned  in 
the  law,  ahail  be  made  justicea  in  CTWy  county.    But  afterwards  the  number  of 

Sstioes,  through  the  ambition  of  private  persons,  became  so  lar^,  that  it  was 
oaght  necessary,  by  statute  12  Ric.  11,  a.  10,  and  14  Rio.  U,  c.  11,  to  restrwn 
them  at  first  to  six,  and  afterward  to  eight  only.  But  this  rule  is  now  dis- 
regarded, and  the  oanee  seems  to  be  (as  I^mbud  obeerred  long  i^a,)  {m)  that 
the  growing  number  of  statute  laws,  committed  &T>m  time  to  time  to  the  (uiarge 
of  justices  of  the  peace,  have  occasioned  also  (and  very  reasonably)  their  increase 
to  a  larg»  number.  And  as  to  their  qualifications,  the  statutes  just  cit«d 
direct  them  to  be  of  the  best  reputation,  and  most  worthy  men  in  the  oonnty ; 
and  the  statute  13  Ric  II,  c.  7,  orders  them  to  be  of  the  most  sufficient  knights, 
esquires,  and  gentlemen  of  the  law.  Also  by  statute  %  Hen.  V,  st.  1,  c.  4,  and  st 
2,  c  1,  they  must  be  resident  in  their  several  counties.  And  beoanse,  contrary 
to  these  statutes,  men  of  small  substance  had  (ff«pt  into  the  commission,  whose 
poverty  made  ttiem  both  covetous  and  contemptible,  it  was  enacted  by  etatate 
18  Hen.  VI,  o.  11,  that  no  justice  should  be  put  in  oommisnon  if  he  had  not 
lands  to  the  valne  of  £0Z.  pw  annum.  And,  the  rate  of  mtme^  being  greatly 
altered  since  that  time,  it  is  now  enacted  by  statute  5  Geo.  II,  o.  18,  that  every 
r  ''SfiS  1  J*^*^  ezoept  *as  is  therein  excepted,  shall  have  1002.  mt  annvim  clear 
*■  -I  of  all  dednotaons ;  and,  if  he  acts  without  such  qualifioAtiDn,  he  shall 

forfeit  100/.  This  qualification  (n)  is  almost  an  equivalent  to  the  80/.  per 
annum  required  in  Henry  the  SizUi's  time ;  and  of  tus  (o)  tiMJnstice  must  now 
make  oath.  Also  it  is  provided  by  theaot&  Qeo.  II,  thali  sqp'nwtMiag  attorney, 
solicitor,  orproctor,  ^all  be  ca|«fale  of  acting  as  a  iiiBti(»!ortlie  peace.  (18) 

As  the  ofBce  of  these  jnstioes  is  conferred  by  the  king,  m  it  subsists  dnlv  dult- 
ing  his  pleasure ;  and  is  determinable,  1.    By  the  demise  «f  tli»  crown ;  tnat  is, 

t)  Stat.  IS  Oev.  □,  0.  :;.    SeeaboaUL7  0eD.IIl,c.  SI.  (■)  Luiib.  U.    ' 

{■)  8m  Blihop  FlMtTOod's  calcnUtlaas  In  hEs  liiniittciMprtKonim.  (•)  Btat.  IS  Geo.  H,  o.  K. 

(18)  Bf  the  18  Geo.  U,  o.  SO,  a,  pwty,  t 
BesBion,  eiUieTuil«w  or  eqc"     '     "~ 
aiy    eatate   for   life,   ■ 

detennmftble  upon  one , . ,  —  .-. „ ^ 

joars,  or  more,  in  laodx,  UnemenW,  or  hBreditame&ta,  in  Bngluid,  or  W«1b^  of  tlie  clear  yearif 
valae  of  lOW.  above  all  iuonmbi^oM,  Ao.,  or  else  mnst  be  entitled  to  Um  immediate  ievMW» 
or  remainder  of  and  in  such  landB,  ke.,  leaeed  foi  ime  or  more  livea,  or  for  •  term  determinable 
on  Uie  deatii  of  one  or  more  lives,  upcui  reserved  rents  of  the  jeaAj  valae  of  3001.,  and  he  mnst 
talte  Uie  the  oath  thereby  prescribed  of  Mb  being  so  qnalified,  and  if  he  be  mA  so  qualified,  be 
£wftita  1001.  for  acting.  Bnt  by  aeo.  13,  14,  ir>,  there  u  a  proviao,  that  tliia  aot  doea.  uot  oztvad 
to  ooniontionJiutieM,  to  peon,  tee.,  or  *ht  eldart  son  or  heir  apparent  of  aiij'  peer  or  ponui 
qualified  to  serve  an  a  kni^t  of  the  abiie,  or  to  offioen  of  the  board  of  green  olotb,  Ac,  or  to  the 
nrincipBl  offloeiB  of  the  navy,  under  secretaries  of  state,  beads  of  college,  or  to  Uie  mayon  t£ 
Cambridse  and  Oxford. 

Itbia  been  decided  that  apersMi  to  be  qualified  fOT  the  office  mut  have  a  clear  estate <tf  1001. 
per  amnim  in  law  or  equity,  for  his  own  nae,  in  posaestioD.    Holt  G.  S.  P.  458. 

The  acts  of  ajnatioe  of  the  peace,  who  has  not  duly  qoolified,  are  abgulntely  void;  and  there- 
r 1 J 1.,  nn^r  a  warrant  of  distreas.  dgned  by  ajnstioe  whohadnottakenthe 


a  equity,  for'hia'o 


leqnired,  are  not  trrapaalerH,  tbon^ 

the  penaltv,  and  to  be  Indicted.    3  B.  and  A.  366. 

mach  of  5  Elao.  U,  o.  U^  at  eidndei  tatomeys  and  sohcitoni  from  actiiis  as  justioes  of  the 


the  magistrate  be  UMe  to  the  penaltv,  and  to  be  Indicted.  3  B.  and  A.  366. 
So  mach  of  5  Elao.  U,  o.  U^  at  eidndei  tatomeys  and  sohcitoni  from  actin 
peace,  waa  repealed  by  6  and  7  Tic. «.  73,  s.  I ;  bnt  by  s.  S3,  of  the  some  act,  uiia  prohibit 
renewed,  with  a  proviso,  s.  34,  that  It  ahonld  not  extend  to  anv  dty,  town,  oinqoe  port  or  hueii, 
having jQstices  of  the  peace  within  their  respective  limits  and  mecinota  by  charter,  oommiiHii 
or  othOTwise.  And  under  the  corporation  reform  aot,  5  and  6  Wm.  IT,  o.  76,  borough  joatio 
are  not  required  to  have  any  qualification  by  estate. 
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in  six  mouths  ftfler.  (p)  But  if  the  same  jnatioe  is  pat  in  oommiesktn  by  the 
Bnooessor,  he  shall  not  be  obliged  to  sne  out  a  new  aedimw,  or  to  avear  to  his 
qnalificaUon  a&eah :  (9)  nor,  by  reason  of  any  new  oommtssion,  to  take  the  oatha 
more  than  once  in  the  same  reign,  (r)  2.  By  azpreee  vrit  imder  the  great  seal,  (s) 
discharging  any  particnlar  person  from  being  any  longer  justice.  3.  By  saper- 
seding  the  commission  by  writ  of  supersedeas,' which  anapends  the  power  of 
all  the  insticee,  bnt  does  not  totally  destroy  it ;  seeing  it  may  be  revived  again 
by  another  writ  called  ^procedendo.  4.  By  a  new  commission,  which  virtually, 
tnongh  BilenUy,  diBoharges  all  the  former  jnstioeB  that  are  not  included  therein ; 
for  two  oommissioaB  cannot  sabBist  at  onoe  6.  By  aooeasion  of  the  office  of 
aheriff  or  coroner,  (t)  formerly  it  was  thought,  that  if  a  man  was  named 
in  auv  commission  of  the  peaoe,  and  had  afterwards  a  new  di^ty  conferred 
apon  him,  that  this  determined  his  office ;  be  no  longer  answering  the  descrip- 
tion of  the  commission ;  bat  now  (u)  it  is  proTideC  that,  notwiUistanding  a 
new  title  of  dignity,  the  justice  on  whom  it  is  ooufeired  shall  atill  oontinne  a 
jnstaoe. 

The  power,  office,  and  duty,  of  a  instioe  of  the  peace  depend  on  his  oommis- 
sion,  and  on  the  seyeral  statutes  whicn  *have  created  objects  of  his  juris-  «r  g,^  -■ 
diction.  His  oommiesion,  first,  empowers  him  singly  to  oonBerre  the  ^  ^ 
peace;  and  thereby  gives  him  M  the  power  of  the  ancient  conservators  at  the 
common  lav,  ia  suppressing  riots  and  afirays,  in  taking  securities  for  the  peace, 
and  in  i^prcJiending  and  committing  felons  and  other  mferior  criminals.  It  also 
empowers  any  two  or  more  to  hear  and  determine  all  felonies  and  other  offenses ; 
which  is  (he  ground  of  their  jurisdiction  at  sessions,  of  which  more  will  be  said 
in  its  proper  place.  And  as  to  the  powers,  ^ven  to  one,  two,  or  more  justices 
by  the  aeteal  statutes,  which  &om  tune  to  time  have  heaped  upon  them  such 
an  infinite  variety  of  baelnese,  that  few  cai«  to  undertake,  and  fewer  understand, 
the  office ;  they  are  such  and  of  so  great  importance  to  the  public,  that  the  coun- 
ty is  gieatlv  obliged  to  any  worthy  magistrate  that,  without  sinister  views  of 
his  own,  will  engage  in  this  troublesome  Bervice.  And  therefore  if  a  well-mean- 
ing justaoe  makes  any  undesigned  slip  in  his  practice,  great  lenity  and  iudnl- 
rice  are  shewn  to  him  in  the  courts  of  law ;  and  there  are  many  statntee  made 
protect  him  in  the  upright  discharge  of  his  office;  («>)  (19)  which,  among 
other  privileges,  prohibit  such  justices  irom  being  sued  for  any  oversights  without 
notice  beforenand;  (^)  and  stop  all  suits  begun,  on  tender  made  of  sufficient 

fp)  Slat.  1  AOB.  e.  8.  (tJ  StM.  1  Goo.  IXL  a.  13.  (rj  StM.  T  Qeo.  IB,  a.  t.  (*}  Ltwb.  ST. 

(1}  BtU.  1  Uar.  M.  1,  o.  3.  (u)  SUt.  1  E^.  VI,  c.  T. 

rwJSIat.TJM.I.cBiajM-I,  B.niHaaa.II,a.<4. 

(19)  Tba  principal  statote  now  in  foroe  on  this  mbject  ia  11  ind  19  Tlo.  o.  W ;  w&ioh  la  stm) 
more  libaiml  ttian  the  statnloiy  provMona  mentioiied  in  Uie  tert. 

(30)  [AjOBttoeof  the  peaoe  acts  minieteiiaOy  or  JndicUlly,  JfMrtn^aOjr,  In  prewrving  tlw 
peace,  oeHinK  ohargea  againat  offenders,  iandng  nunmoiu  or  wananU  UienNm,  eiambdng  the 
Infoniuuit  ana  hU  witneaaes  and  taking  their  eiaminattonH,  binding  over  the  parttea  ana  wit- 
nenaM  to  Mooeonte  and  give  evidence,  bailing  the  rappoeed  oSbnaer,  or  committing  liim  for 
tnalj  4&  BM  the  oondaot  to  be  obaerved:  I  Chittr's  Orlm.  L.  31  to  116.  In  caaea  where  a 
nmgutrate  ^voceeda  miniBteriallj,  rather  than  JndifflaJly,  if  he  acta  illegally  he  ia  liable  to  an 
tmaa  at  the  mit  of  the  party  injured ;  aa  If  he  malioiooaly  laanea  a  warrant  for  felony,  with- 
out pmiona  oaA  of  a  felony  liavinp  been  oonunitted.  9  T.  R.  395 ;  1  East,  64 ;  SIt  W.  Jones, 
178;  Hob.  63;  1  Bnlst  64,  9o  if  be  refuse  an  eisminatlon  on  the  atatnte  hsa  and  ory. 
1  Leon.  3SS.  JuOieiaBg,  as  when  he  convioCa  for  an  itSmuse.  ttk  eonvtetion,  drawn  op  in  dne 
form,  and  mUMipeBled  agalnat,  ia  ooncloaiTe,  and  cannot  be  diipnted  in  aa  action.  1  Brad,  and 
Biii^439:  3  Moore,  S94;  16  East,  13:  7  T.  B.  633,  n.  a. :  ihoa^  V  tba  oommitment  thereon 
waslUegal,  trespaas  bea :  Wicks  c.  ClntterbDok,  M.  T.  1^ ;  J.  B.  U oore^  Bep.  C.  P. ;  apd  if 
hfl  oompt^  and  malidonslv,  without  dne  gronnd,  convict  a  party :  Rex.  «.  Price,  Caldeoot, 
30G ;  or  rerase  a  Uoenae,  he  u  ponishable  by  informatlcin  or  indictoient,  thonrii  not  by  action. 
1  Burr,  tea;  9  id.  653:  3  id.  1317,  1716,  Baa.  Ab.  Jnatloaa  of  the  Peace,  F. ;  1  Ohltty'e  Orim. 
Ii.  B73  to  837.  Bo  an  information  will  be  granted  for  impTopeiiy  granting  on  ale  license.  Bee 
1 1.  R.  603;  J.  Bun,  J.  34th  ed.  48,  tit  Alefaonsaa;  I  1^  K.  461.  In  some  cases  a  mere 
impropec  intarfbrenoe  appeals  to  be  tbos  pnniahable:  thna,  wliere  two  sets  of  maffiabBtea 
have  a  oononnant  Jnriadioiion.  and  one  set  ^point  a  meeting  to  Hcenae  alehonaea,  their  Juris- 
diction attaclies  ao  aa  to  eicnid    the  others,  thon^  they  m^  all  meet  togethw  m  the  firat 
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amends.  Bat,  on  the  ether  hand,  wifmaUcioiis  or  tynmnicalBbiue  of  their  office 
IB  usudty  severely  ptmiihed ;  and  all  jieraons  who  reoover  a  yudiet  againfit  » 
justice,  for  an^  wilni)  or  iaslieio<u  injury,  ue  entitled  to  double  ooitai  ^1) 

It  is  imponBihle  upon  our  jHeseat  pkn  to  enter  minately  into  the  partioolan 
of  the  sccuronlated  authority  thus  oommifcted  to  the  charge  of  theae  magistrates. 
I  mnBt  therefore  refer  myBelf  at  present  to  ench  inbseqaent  part  of  thrae  Com- 
mMitaries,  ae  wilt  iu  their  turns  comprise  almost  merj  obiect  of  the  jastaoeie^ 

i'uriadiotiou;  sad,  in  the  mean  time  recommmd  to  the  etaiunt  the  ponisal  of 
[r.  I^mbard's  Etrtnareha,  and  Dr.  Bmn's  Justice  ef  the  Petice,  nterein  he 
will  find  every  thing  relatiTe  to  this  subjeet,  both  in  anoient  and  modem  pno- 
tioe,  oellected  with  groat  eare  and  aoeonoy,  and  diiposed  in  a  moat  olear  and 
judicioua  method. 

r  *356 1  *^  '^''^  "^^^  consider  some  ofioera  of  lower  rank  tban  those  which 
L  -i   baTe  gone  before,  aatd  of  more  omfined  jvriBdiotion;  bat  BtiU  such  as 

am  nmrersaUy  in  use  tbroogfa  every  part  of  Hie  kingdom. 

IV.  Fourthly,  then,  of  the  conBtable.  The  word  con»tabl6  is  frequently  said 
to  be  derived  liren  tite  Saxon,  komng^yV  apel,  and  to  signify  the  aapport  of 
the  king.  But,  as  we  borrowed  the  natne  as  wril  as  the  office  of  oooataofe  from 
the  Fronts,  I  am  lather  inclined  to  dedooe  h,  with  Sir  Henry  Spelnum  and  Dr. 
Oowrf,  from  that  lanrnt^ ;  wherein  it  is  plainly  derived  firoin  the  Li^n  oehnm 
ttahiti,  an  officer  well  known  in  the  empire ;  so  called  beoaosc,  like  the  gnat 
constable  of  France,  as  well  as  the  lord  high  constable  of  Bngfawd,  he  was  to 
regulate  fUl  matters  of  chTvaby,  tilts,  tournaments,  and  feats  of  arms,  whwdi 
were  performed  on  horseback.  This  great  crfHoe  of  lord  high  omstable  hath 
been  disused  in  Engluid,  except  only  npon  great  and  solemn  oocasions,  as  flu 
king's  coronation  and  the  like,  ever  since  the  attainder  of  Staffing  dslEe  of  Butk- 


I  an  appliootion  for  tt  ie  made 

fno  utterTBnins  udses,  and 
3  Bast,  270.     And  tlie  oovt 


TennBep.a9a. 

lo  genenl  Ul«  omirt  wilt  not  grant  a  orimfnal  infbnnatiini,  mileaa 
irttbin  the  aeocmd  term  atUa  tbe  aReaat  oommltted,  there  beliiK 
notioe  <d  flte  qiplioatimi  be  previ(niBlj[  aiven  to  tha  Jngtice.    13 

will  not  grant  a  rale  nlm  for  a  oriminal  information  ^auut  a  magiatrste,  so  late  hi  the  namd 
term  aAer  tbe  imputed  oflbnoe,  aa  toneolnde  him  from  the  opportanitj  of  dtowinx  eaaaa 
Bgainit  it  in  the  mdw  t«nB,  13  Baat,  W.  And  in  a  oase  where  the  fwKa  tending  to  eliminate 
a  magistrate  took  pUoe  twelve  montlu  beTore  the  ^plication  to  the  court,  thef  reftiMd  to 
puit  a  arimiiial  infoimatioii,  thoagh  the  proeeoutor,  in  order  to  eioase  the  delay,  atsted  that 
tha  IWsta  had  not  oome  to  hJa  knowledge  611  Tery  Ediortlj  previous  to  the  application,  ft  B.  aad 
A.Gta. 

In  an  aotion  against  a  magiataate  for  a  malioioiu  conviction,  It  1b  not  Rnfllolent  fbr  tlie  ptalntilt 
to  ihow  that  he  was  iimotient  of  the  oBbooe  of  irtuoh  he  was  oonvicl«d,  bat  he  moat  also  prove, 
from  what  paaaed  before  the  fflwisMe,  that  thue  was  a  want  of  probable  oanae  for  the  magis- 
trate to  oonvioL    1  ItaidL  890.] 

(ai)  [It  has  be«i  held  in  many  easM  that  If  the  defbndent  boneetly  iateaded  to  act  as  a  m^ 
iatiate,  and  the  act  done  was  in  a  matter  trithln  the  jurisdiction  of  maglBtratea,  he  Is  within  (£• 
nnrtaotion  of  the  statotet,  thon^  he  exceeded  his  powers  and  tranagressed  the  law.  Briggs  «. 
SvelTn,  i  B.  Blaok.   114;  WeO^  t>.  Toke.  9  Baxt,  ^] 

Tm  anthmiw  of  a  Jnstioe  <^  the  peace  la  special  and  limited,  and  he  mnst  obtain  JtuMiotioa 
of  each  puticidaT  ease  In  the  mannra  preaoribad  bj  law,  or  hii  prooeedingi  will  be  void,  and  ha 
will  be  UaUe  to  an  action.  Johnaou  v.  Thompson,  1  Bald.  571 ;  Bigelow  v.  Steams,  19  Johns. 
39;  Adkinsv.  Brewer,  3  Oow.  306;  SrertMin  e.  Sutton,  5  Wend.  281;  Spenoer  v.  epencer,  4 
8heFL356;  State  «.  Hartwell,  3S  Me.  129;  Clark  t>.  Holmes,  1  Doug.  Mich,  m  And  tThe  loeea 
JurisdioUoo  of  a  oase  bj  the  serrica  of  certiorari,  and  takee  auf  action  therein  afterward,  he  Is 
•qnallj  liable.     Caae  v.  Shepherd,  3  Johua.  Cas.  97. 

Bat  where  he  has  Jurisdiction,  he  U  not  liable  for  Irregularities  or  errors  of  Judgmoit,  imlass 
be  acts  oofraptif  or  malidoaalf .  Horton  v.  Aaohmoody,  7  Wend.  200 ;  litUe  t.  Moore,  1  Soatli, 
74;  Qw^ajv.  Brown^  iBlbb,  38;  BoUiav.  Clamant,  16  B.  Honr.  193;  Hatfield  *.  Towdef,  3 
Oreene,  lews,  5^. 
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inf^uun  under  Kin^  Henry  V  111 ;  as  in  Fianoe  it  was  anppresBed  about  a  centorf 
after  by  an  edict  of  Louis  XIII :  (x)  but  from  hifl  office,  saya  Lambard,  (y)  this 
lower  constableship  vaa  at  fint  drawn  and  fetched,  and  is,  as  it  were,  a  very  nnger 
of  that  hand.  For  the  Btatate  of  Winchester,  (z)  which  first  appoints  them,  directs 
that  for  the  better  keeping  of  the  peace,  two  constables  in  every  hundred  and 
firsnchise  shall  inspect  all  matters  relating  to  arms  and  armour. 

Constables  are  of  two  sorts,  high  constables  and  petty  constables.  The  former 
were  first  ordained  by  the  statute  of  Winchester,  as  before  mentioned;  are 
ajmointed  at  the  court  l€«ts  of  the  franchise  or  hundred  over  which  they  pre- 
side, or,  in  default  of  that,  by  the  jusdcee  at  their  quarter  sessions ;  and  are 
removable  by  the  same  authority  that  'appoints  them,  (aj  (%%)  The  r  «„,„  -, 
petty  constables  are  inferior  officers  in  eTeij  town  and  pansh,  sabordi-   L  J 

nate  to  the  high  constable  of  the  hundred^  first  instituted  about  the  reign  of 
£dw.  Ill,  {b)  These  petty  constables  have  two  offices  united  in  them :  the  one 
Ukoient,  the  other  modem.  Their  ancient  office  is  that  of  headborongh  tithingman, 
or  bondiolder,  of  whom  we  formerly  spoke,  {c\  and  ^o  are  as  ancient  as  ^e 
time,  of  King  Al&ed :  their  more  modem  oEoce  is  that  of  oouBtable  merely ; 
whidi  was  appointed,  as  we  observed,  so  lately  as  the  reign  of  !Edward  III,  in 
order  to  assist  tiie  high  constable,  [d)  And  in  general  the  ancient  headboroughs, 
tithing-men,  and  borsholders,  were  made  use  of  to  serve  as  petty  oonBtobleB : 
though  not  80  generally,  but  that  inmuif  places  they  still  continue  distinct  (^- 
oeis  from  the  constable.  They  are  all  chosen  by  the  jury  at  the  court  leet ;  or, 
if  no  court  leet  be  held,  are  appointed  by  two  insticee  of  the  peace,  (e) 

The  general  duty  of  all  constables,  both  high  and  petty,  ae  well  as  of  the  other 
officers,  is  to  keep  the  king's  peace  in  their  several  districU ;  and  to  that  purpose 
they  are  armed  with  very  large  powers,  of  arresting  and  imprisoning,  of  bnak- 
ing  open  houses,and  the  like;  of  theeztent  of  which  powers,  considering  what 
manner  of  men  are  for  the  most  part  put  into  these  offices,  it  is  perhaps  very 
well  that  theyare  generally  kept  in  ignorance.  (23)     One  oftheir  principal  duties, 

CMCautaUe*.  S.  (*)  U  Xdw.  I,   o.  0.  (a)  Stlk.  UO. 

'-*■  •  - — .  s.       r«j  sot  i(  nd  u  cu.  a,  ■>- 1>- 

(SS)  [It  Bbonld  Mem  tbat  a  oonstalile  oaimot,  fn  caae  of  an  afltsv,  aneat  wMtoat  a  wairaat 
frmn  a  magistrate,  nnlesB  an  eotnal  breach  of  the  peaoe  be  oommitted  In  Us  ptcMnce,  ot  In  ottlei 
words,  fiagraitte  dsUeto.  Be  cannot  arrest  of  lU£  own  antlionty,  after  ue  aflh^  is  over.  S 
Camp.  367,  371 ;  9  Loid  Bay.  1396 ;  1  Kuxaell,  book  3,  o.  3,  on  mandaiiKbter,  to  aeo.  4;  and  see  S 
Bar.  and  Cree.  609 ;  and  see  ftrther  as  to  tiie  powers  and  dalles  of  oonatablea  acting  with- 
oat  wananl^  Qi  otherwise,  ptMt,  book4,39!;  tChitCrim.  Law,S»to24. 

AoonstaUe  eseonUngms  wanantont  of  his  disliiet  was  fomirai/  a  treBpaseer:  1  H.  Bla.  15: 
Hid  in  a  late  osBe  it  WBB  held,  that  where  a  wwrant  was  directed  "to  A.  B.,  to  oonstableii,  ofW., 
and  to  all  other  his  m^estj^s  officerg,"  the  oonBtablea  of  W.  ftbeir  names  not  bdng  inserted  in 
the  warrant)  ooold  not  ezeciLte  it  ont  of  that  digtriot  1  Bar.  k  C.  S88.  Bnt  now  by  6  Geo.  IT, 
a.  16,  oonstablei  may  ezeont^  irarrants  ont  of  their  pieeinta,  provided  it  be  witlm  the  Juiedio- 
tkn  of  Uie  instioe  grantrng  or  t)aokiQg  the  game. 

Itistbeanty  of  a  constable  to  present  a  highway  withkihia  disttict  Ibr  non-repolr,  and  he  is 
entitled  to  the  oosta  of  the  pnwecntion.    3  M.  and  8.  466.] 

P^^  constables  are  now  to  great  eiteut  irapetBeded  by  a  county  Dowtabnlaiy. 

(S3)  rSveiy  one  who  reflects  npon  the  snbjeot  mntt  snrely  dissent  from  the  proposition  In  the 
text;  wtdob  contains  by  implioabon,  a  censure  both  npon  the  luiBlatare  and  the  ezeoative.  It 
is  manlfiMlljr  abrard  topreBome.  that  a  man  who  is  ignorant  of  l£s  extent  of  his  anthoiity  is  less 
likely  to  abose  it  than  he  who  clearly  ondetstands  Its  dne  bmlL  Admitting  that  the  ignorant 
officer  &om  fear,  orflvm  amore  laudable  mottre,  lestrioteUmself  witUn  boiuidB mnch  more con- 
tiaoted  than  the  law  has  prescribed,  it  is  clear  he  must  sometimes  fbil  in  the  dlschwge  of  his 
dn^,  to  the  gr«at  detriment  of  pnUie  Jnstice.  How  mnoh  better  would  it  be  that  the  da^  of 
tJiese  ofBcers  should  be  accnrately  defined,  and  that  they  dumld  be  ohoeen  from  among  men  of 
faitdligence,  who  wonld  have  the  good  sense  to  know  the  extent  of  tbefar  power,  and  the  good 
IMing  not  to  exceed  lt.1 

A  omstaUe  has  not  therightto  break  open  honses  tar  the  service  of  cdvil  process  generallv, 
trot  be  maf  do  so  m  the  sernoe  of  searoh  warrants,  which  speoiBlly  direct  it,  and  he  may  also  do 
so  fi«  the  snvioe  of  other  criminal  process  upon  Uie  occupant,  but  not  against  the  will  of  the 

it  to  saaioh  for  a  third  peraon  against  whom  be  has  a  wanant.    See  Hawkins  v.  Oommou- 

14  B.  M<mr.  395. 

If  a  private  indlvidnal  makes  an  aneet  wlilunit  warrant,  on  a  charge  of  felonv,  he  may  Joi- 
ti^  the  arrest  if  a  felony  has  aotoally  be«n  committed;  but  a  onutable  has  broader  prote^ 
Vol.  L— 29  886  . 


ooonpant 
wearai,] 
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arising  from  the  statate  of  Winchester,  which  appoints  them,  is  to  keep  watch 
and  ward  in  their  respectlTe  jurisdiction.  Ward,  guard,  or  cuaiodia,  is  chiefly 
applied  to  the  daytime,  in  order  to  apprehend  rioters,  and  robbers  on  the  hi^- 
ways ;  the  manner  of  doing  which  te  left  to  the  discretion  of  the  justices  of  the 
peace  and  the  constable:  (/)  the  haudred  being  however,  answerable  for  all 
robberies  committed  therein,  by  daylight,  for  having  kept  negligent  guard. 
Watch  is  properly  applicable  to  the  night  only,  (being  called  among  our  Teu- 
r  *^'i?  1  ^^i^  aoceetors  laacht  or  watca,  (y^  and  it  *bwina  at  the  time  when 
'■  -I  ward  ends,  and  ends  when  that  begins :  for,  by  the  statute  of  Wiachester, 
in  walled  towns  the  gates  shall  be  closed  from  sunsetting  to  sunrising,  and  watch 
shall  be  kept  in  every  borough  and  town  especially  in  tbe  summer  season,  to  w^ 
prehend  all  rognea,  vagabonds,  and  night-walkers,  and  make  them  give  an 
account  of  themselves.  The  constable  may  appoint  watchmen  at  hie  discretion, 
r^ulated  by  the  custom  of  the  plaoe;  and  these,  being  his  deputies,  have  for  the 
time  being  the  authority  of  their  principal.  But,  with  re^rd  to  the  infinite 
number  of  other  minute  duties  that  are  laid  upon  constables  by  a  diversity  of 
statutes,  I  must  again  refer  to  Mr.  Lambard  and  Dr.  Bum ;  in  whose  compila- 
tions  may  be  also  seen  what  powers  and  duties  belong  to  the  constable  ortithing- 
man  indifferently,  and  what  to  the  constable  only ;  for  the  constable  may  do 
whatever  the  tithing-man  may ;  bat  it  does  not  hold  «  converso,  the  tithing-man 
not  having  an  equu  power  viih  the  const^le, 

V.  We  are  next  to  consider  the  surveyors  of  the  highways.  Every  parish  is 
hound  of  common  right  to  keep  the  high  roada  that  go  through  it  in  good  and 
sufficient  repair;  unless,  by  reason  of  the  tenure  of  lands  or  otherwise,  this  care 
is  oonsigned  to  some  particular  private  person.  From  this  burthen  no  man  was 
exempt  by  our  ancient  laws,  whatever  other  immunities  he  might  enjoy:  tiiis 
being  part  of  the  trinoda  neeessitaa  to  which  every  man's  estate  was  subject,  viz. : 
e^^t^itio  contra  hoatem,  arcium  conatructio,  et  pontium  reparatio.  For,  though 
the  reparation  of  bridges  only  is  expressed,  yet  that  of  roaos  also  must  be  nnder- 
stood ;  as  in  tbe  Roman  law,  ad  instruciiones  reparationeaque  ittnerum  et  pon- 
tium,  nullum  genus  hominum,  nvUiusgue  dignttatit  ac  venerationis  tneritis, 
ceasan  oportet.  (h)  And  indeed  now,  for  the  most  part,  the  care  of  the  roads 
only  seems  to  be  left  to  parishes,  that  of  bridges  being  in  ^e&t  measure  devolved 
upon  the  conntv  at  large,  by  statute  33  Hen.  VIII,  c.  5.  If  the  parish  neglected 
these  repairs,  they  might  formerly,  as  they  may  still,  be  indicted  for  such  their 
r*3581  ^^S^^^'  hut  it  was  not  then  *incumbent  on  any  particular  officer  to  call 
<■  ^  the  parish  together,  and  set  tbem  upon  this  work ;  for  which  reason,  by 
the  statate  3  and  3  Ph.  and  U.  c.  8,  surveyors  of  tbe  highways  were  ordered  to  be 
chosen  in  every  parish,  (i) 

These  surveyors  were  originally,  according  to  the  statutes  of  Phillip  and  Mary, 
to  be  appointed  by  the  constable  and  church-wardens  of  the  pariah :  but  now 
they  are  constituted  by  two  neighbouring  justices,  out  of  ancu  inhabitants  or 
others,  as  are  described  in  statate  13  Geo.  Ill,  c.  78,  and  may  have  saliuies 
alloted  them  for  their  trouble.  (34) 

Their  ofBce  and  duty  oonsists  in  putting  in  execution  a  variety  of  laws  for  the 
repairs  of  the  public  highways ;  that  is,  of  ways  leading  from  one  town  to 
another ;  all  which  are  now  reduced  into  one  act  by  statute  13  Geo,  III,  c.  78, 
which  enacts,  1.    That  they  may  remove  all  annoyances  in  the  highways,  or  give 

(/)DaU.  Jnat.  o.  lOi. 

(Dl  XxcuUat  tl  txptamaOima  quiuwacbu  vooamt.     OapOtOar.  Bttdop.  M.  Ctf.l.  A  D.  HIS. 

(<)  Tbla  oOm,  Mr,  Dallon  (Jiut.  oip.  DO,)  am,  riully  unren  that  of  the  amilorm  Horwa  of  Ih* 
BoiDans :  bat  It  Bboold  •eem  tbat  theira  wu  an  ofloe  of  ntber  mon  dlgnltr  and  luthorJCT  tliui  onn  ;  aot 
onlT  tnm  comparlnx  tbe  method  ot  making  and  meadlng  the  Bomtn  w&yi  irltb  tfaoM  of  our  oonnBr  p»- 
Tianwf  botalso  beoaiue  one  TbenniiB.  wbowaatbe  oamor  of  the  HaniUilaii  Tar,  wu  candidate  tAihu 
coaiaKblpwllhJallnaCmu.  (CVc.  adAMc  1. 1.  9.  L) 
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notice  to  the  owner  to  remoTD  them ;  who  is  liable  to  penalties  on  non-compli- 
anoe.  3.  They  are  to  call  together  all  the  inhabitants  and  occaplen  of  lands, 
tenemente,  and  hereditunente  within  the  parish,  dx  daja  in  every  year,  to  labour 
in  fetching  materials,  or  repairing  the  highways ;  all  persons  keeping  draughts, 
(of  three  horses,  &c.)  or  occupying  lands,  being  obliged  to  send  a  team  for  every 
dranght,  and  for  every  50t  a  year  which  they  keep  or  occupy:  persona  keeping 
leas  than  a  dranght,  or  occnpying  less  than  oOl  a  year,  to  contribute  in  a  leaa 
jffoportion ;  and  all  other  persons  chargeable,  between  the  ages  of  eighteen  and 
sixtf-five,  to  work  or  find  a  labourer.  But  they  may  compound  with  the  sur- 
Teyors,  at  certain  easy  rates  established  by  the  act  And  every  cartway  leading 
to  any  market-town  must  be  made  twenty  feet  wide  at  the  least,  if  the  fencea 
will  permit ;  and  may  be  increased  by  two  justices,  at  the  expense  of  the  parish, 
to  the  breadth  of  thirty  feet.  3.  The  surveyors  may  Jay  out  their  own  money  in 
purchasing  materials  for  repairs,  in  erecting  guide-posts  and  making  drains,  and 
shall  be  reimbursed  by  a  rate  to  be  alloired  at  a  specif  sessions.  *i.  In  case  r  «qgg  ■■ 
the  personal  labour  of  the  parish  be  not  sufBoient,  the  surveyors  with  the   •-  ^ 

consent  of  the  quarter  sessions,  may  levy  a  rate  on  the  parish,  in  aid  of  the  per- 
sonal duty  not  exceeding,  in  any  one  year,  together  with  the  other  highway  rates, 
the  sum  of  dd.  in  the  pound ;  for  the  due  application  of  which  they  are  to 
account  upon  oath.  As  for  tnmpikes,  which  are  now  pretty  general^  intro- 
duced in  aid  of  such  rates,  and  the  law  relating  to  them,  these  depend  principally 
on  the  particular  powers  granted  in  the  several  road  acts,  and  npon  some  gen- 
eral provisions  which  are  extended  to  all  turnpike  roads  in  the  kingdom,  by 
statute  13  Geo.  Ill,  c  84,  amended  by  many  subsequent  act&  (k) 

VL  I  proceed  therefore,  lastly,  to  consider  the  overseers  of  the  poor ;  their 
original,  appointment  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  subsisted  entirely  upon 
private  benevolence,  and  the  charity  of  well  disposed  Christians.  For,  though 
it  appears  by  the  mirror,  ( I )  that  by  the  common  law  the  poor  were  to 
be  "  sustained  by  parsons,  rectors  of  the  church,  and  the  parishioners,  so  that 
none  of  them  die  for  default  of  sustenance;"  and  though,  by  the  statutes  12 
Bia  U,  c  7,  and  19  Hen.  VII,  c.  12,  the  poor  are  directed  to  abide  in  the  cities 
or  towns  wherein  they  were  bom,  or  such  wherein  they  had  dwelt  for  three 
years,  (which  seemed  to  be  the  first  rudiments  of  parish  settlements,)  yet,  till  the 
statute  27  Hen.  VIII,  e.  55, 1  find  no  compulsory  method  chalked  out  for  this 
purpose ;  but  the  poor  seem  to  have  been  left  to  ffuch  relief  as  the  humanity  of 
their  neighbours  would  afford  them.  The  monasteries  were,  in  particular,  their 
princlpafresource ;  and,  among  other  bad  effects  which  attended  the  monastic 
institutions,  it  was  not  perhaps  one  of  the  least  (though  frequently  esteemed 
quite  otherwise)  that  tney  supported  and  fed  a  very  numerous  and  very  idle 
poor,  whose  sustenance  depended  upon  what  was  daily  distributed  in  alms  at  the 
gates  *of  the  religioua  houses.  But,  upon  the  total  dissolution  of  these  r^Qgn^ 
the  inconvenience  of  thus  encouraging  the  poor  in  habits  of  indolence  L  ' 
and  beggary  was  quickly  felt  throughout  the  kingdom ;  and  abundance  of  stat- 
ates  were  made  in  the  reign  of  King  Henry  the  Eighth,  and  his  children,  for  pro- 
viding for  the  poor  and  imx>otent ;  which,  the  preambles  to  some  of  them  recite, 
had  oT  late  years  greatly  increased.  These  poor  were  principally  of  two  sorts : 
aick  and  impotent  and  therefore  unable  to  work ;  idle  and  sturdy,  and  there- 
fore able,  but  notwilling,  to  exercise  any  honest  employment.  To  provide  in 
some  meaenre  for  both  of  these,  in  and  about  the  metropolis,  Edward  the  Sixth 
founded  three  royal  hospitals ;  Christ's  and  St  Thomas's,  for  the  relief  of  the 
impotent  throngn  infency  or  sickness ;  and  Bridewell,  for  the  punishment  and 
employment  of  the  vigourous  and  idle.  But  these  were  tat  from  being  sufficient 
for  the  care  of  the  poor  throughout  the  kingdom  at  large ;  and  therefore,  after 
many  other  Witless  experiments,  by  statute  45  Eliz.  a  2,  overseers  of  the  poor 
were  appointed  in  every  parish. 

By  virtue  of  the  statute  last  mendoned,  these  overseers  are  to  he  nominated 

m  StU.  U  Geo.  m,  e.  U, »,  ST,  a.    is  Geo,  m,  O. «.    IS  a*>.  m,  o.  18.    (7J  c.  1,  ( s. 
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yearly  in  Gaat«r-week,  or  witbin  one  month  after,  (thoaeh  a  sabseqaent  nom- 
ination Till  be  valid,)  (ni)  by  two  jnatices  dwelling  near  &e  parish.  They  mnet 
be  Bubstantial  householders,  and  so  ezpreaeed  te  M  in  the  appointment  of  the 
jostices.  (n) 

Tbeir  office  and  duty,  according  to  the  same  statute,  are  principally  these: 
first,  to  raise  competent  sums  for  the  necessary  relief  of  the  poor,  impotent,  old, 
blind,  and  such  ouier,  being  poor  imd  not  able  to  work :  and  secondly,  to  provide 
work  for  each  as  are  able,  and  cannot  otherwise  ^t  employment :  but  this  latter 
part  of  their  duty,  which,  according  to  the  wise  regulations  of  that  salutarr 
stotnte,  should  go  hand  in  hand  with  the  other,  is  now  most  shameftilly  neglectei 


qnent  statutes. 

The  two  great  objects  of  this  statute  seem  to  hare  been,  1.  To  relieve  tho 
impotent  poor,  and  them  only.  S.  To  find  employment  for  such  as  are  able  to 
work;  and  this  principally,  by  providing  stocks  of  raw  materials  to  be  worked 
Dp  at  their  separate  bome^  instead  of  accumulating  all  the  poor  in  one  common 
workhouse ;  a  practice  which  pats  the  sober  and  diligent  upon  a  level  (in  point 
of  their  earnings)  with  those  who  are  dissolute  and  idle ;  depresses  the  laudable 
emulation  of  domestic  industry  and  neatness,  and  destroys  all  endearing  bmily 
oonneotionB,  the  only  felicity  of  the  indigent.  Wheresa,  if  none  were  relieved 
but  those  who  are  incapable  to  get  their  nvinga,  and  th^  in  proportion  to  their 
incapacity;  if  no  children  were  removed  from  their  parents,  bnt  such  as  are 
brought  np  in  rags  and  idleness ;  and  if  every  poor  man  and  his  Simiily  were 
reguukriy  furnished  with  employment,  and  allowed  the  whole  profits  of  their 
labour; — a  spirit  of  busy  cheerfulness  would  soon  diffuse  itself  through  every 
cottage ;  woric  would  become  easy  and  habitual,  when  absolutely  necessary  for 
daily  subsistence ;  and  the  peasant  would  go  through  his  task  without  a  qiurmur, 
if  assured  that  he  and  his  children,  when  incapable  of  work  through  infancy, 
age,  or  infirmity,  would  then,  and  theu  only,  be  entitled  to  enpport  from  his 
opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  statate  of  Queen  Elizabeth ;  in 
which  the  only  defect  was  confining  the  management  of  the  poor  to  small  paro- 
chial districts ;  which  are  frequently  incapab^  of  furnishing  proper  work,  or 
providing  an  able  director.  However,  the  laborious  poor  were  then  at  liberty  to 
seek  employment  wherever  it  was  to  be  had :  none  being  obliged  to  reside  in  the 
places  of  their  settlement,  but  such  as  were  unable  or  uuvmliag  to  work ;  and 
r*3e21  '^oae  places  of  settlement  being  only  such  where  they  *were  born  or 
t  -I   had  made  iheiraiode,  originally  for  tnree  years,  (o)  and  afterwards  (in 

the  case  of  vagabonds)  for  one  year  only. (o) 

After  the  r^toration,  a  very  difi'erent  puin  was  adopted,  which  has  rendered 
the  employment  of  the  poor  more  difficult,  by  authonziug  the  subdivisions  of 
parishes ;  has  greatly  increased  their  number,  by  confining  them  all  to  their 
respective  distnctB ;  has  given  birth  to  the  intricacy  of  our  poor  laws,  by  multi- 
plymg  and  rendering  more  easv  tho  methods  of  gaining  settlements ;  and,  in 
consequence,  has  created  an  infinity  of  expensive  law-suite  between  conten^ng 
neighborhoods,  concerning  those  settlements  and  removala  By  the  statute  1^ 
and  14  Car.  II,  c  12,  a  1^1  settlement  was  declared  to  be  ^ned  by  birth,  or  by 
inhabitancy,  apprenticeship,  or  service  for  forty  days :  within  which  period  all 
intruders  were  made  removable  from  any  pariui  by  two  jogtioes  of  uie  peace, 
unless  they  settled  in  a  tenement  of  the  annual  value  of  102.  The  frands,  natu- 
rally consequent  upon  this  provision,  which  gave  a  settlement  by  so  ^ort  a 
residence,  produced  the  stetute  1  Joe.  II,  c.  17,  which  directed  notice  in  writing 
to  be  delivered  to  the  parish  officers,  before  a  settlement  could  he  gained  by  such 
residence.    Subsequent  provisions  allowed  other  circumBtances  of  notoriety  to 

(Kl  Stn.  un.  Co)  1  Lord  Bum.  UN- 

(«)Sttt.»Hoii.VII,o.ll.    IKdw.  71,0.8.   »Ww.TI.o.M.   UBUx.e,S,        (p)  SHU,  N  KUc  o.  «. 
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be  eqairalent  to  such  notice  given ;  and  &ob6  circumatances  have  from  time  to 
time  been  altered,  enlarged  or  reatrained,  whenever  the  experience  of  new  incon- 
Teniencee,  arising  Hailf  &om  new  regulations,  saggested  the  necessity  of  a  rem- 
edy. And  the  doctrine  of  certificates  was  invented,  by  way  of  counterpoise,  to 
restrain  a  man  and  his  fkmily  from  acquiring  a  new  settlement  by  any  length 
of  residence  whatever,  unless  in  two  particular  excepted  cases;  whion  m^es 
parishes  very  cautious  of  giving  euch  certificates,  and  of  course  confines  the  poor 
at  home,  where  frequently  no  adequate  employment  can  be  had. 

The  law  of  eettlemeuts  may  be  therefore  now  reduced  to  the  following  general 
heads;  or,  a  settlement  in  a  parish  may  be  acqnired,  1.  By  birth;  for, 
wherever  a  child  is  first  known  *to  be,  that  is  always  prima  ^acie  the  r  ,„„„  -. 
place  of  settlement,  until  some  other  can  be  shewn,  (q)    This  is  also   ^  ^ 

generally  the  place  of  settlement  of  a  bastard  child;  (r)  for  a  bastard  having  in 
the  eye  of  the  law  no  fother,  cannot  be  referred  to  his  settlement  as  otiier  diil- 
dren  may.  («)  But,  in  legitimate  children,  though  the  place  of  birth  }m  prima 
facie  the  settlement,  yet  it  is  not  conclusively  so ;  for  there  are,  ii.  Settlements 
by  parentage,  being  the  settlement  of  one's  fiither  or  mother:  all  legitimate 
cEildren  being  real^  settled  in  the  parish  where  their  parents  are  settled,  until 
they  get  a  new  settlement  for  themBelves.  {t)  A  new  settlement  may  be  acquired 
several  ways;  as,  3.  By  marriage.  For  a  woman  marrying  a  man  that  is  settled 
in  another  parish  changes  her  own  settlement :  the  law  not  permitting  the  separ- 
ation of  husband  and  wife,  (u)  But  if  the  man  has  no  settlement,  hers  is  sus- 
pended during  his  life,  if  he  remains  in  England  and  is  able  to  maintain  her; 
but  in  his  absence,  or  after  his  death,  or  during,  perhaps,  his  inability,  she  may 
be  removed  to  her  old  settlement,  {v)  The  other  methods  of  aoc|uiring  settle- 
ments in  any  parish  are  all  reducible  to  this  one,  oi  forty  day^  residence  therein : 
but  this  forty  days'  residence  (which  is  construed  to  be  lodging  or  lying  there) 
must  not  be  by  fraud  or  stealth,  or  in  any  clandestine  manner;  but  made 
notorious  by  one  or  other  of  the  following  concomitant  circumstances.  The 
next  method  therefore  of  gaining  a  settlement  is,  4.  By  forty  days'  residence, 
and  notice.  For  if  a  stranger  comes  into  a  parish,  and  delivers  notice  in  writing 
of  his  place  of  abode,  and  number  of  his  &mily,  to  one  of  the  overseers  (whi(£ 
must  he  read  in  the  church  and  registered,)  and  resides  there  unmolested  for 
forty  days  after  such  notice,  he  is  legally  settled  thereby,  (w)  For  the  law  pre- 
sumes that  such  a  one  at  the  time  of  notice  is  not  likely  to  become  chargeable, 
else  he  would  not  venture  to  give  it;  or  that,  in  euch  case,  the  parish  would 
take  care  to  remove  him.  But  there  are  also  other  circnmstanoes  equivalent  to 
euch  notice :  therefore,  5.  Renting  for  a  year  *a  tenement  of  the  yearly  r  ^•ioi  -i 
value  of  ten  pounds,  and  reaidine  forty  days  in  the  pariah,  gains  a  settle-   I-  ^ 

ment  without  notice ;  {x)  upon  the  principle  of  havmg  substance  enough  to  gain 
credit  for  such  a  house.  6.  Being  charged  to  and  paying  the  public  taxes  and 
levies  of  the  pariah ;  excepting  those  for  scavengers,  highways,  {y)  and  the  duties 
on  houses  and  windows ;  (z)  and,  1.  Executing,  when  legally  appointed,  any  pub- 
lic parochial  (/^ice  for  a  whole  year  in  the  parish,  as  churchwarden,  &o^  are 
both  of  them  equivalent  to  notice,  and  gain  a  settlement^  (a)  if  coupled  with  a 
residence  of  forty  days.  8.  Being  Mr«d  for  a  yeM",  when  unmarried  and  child- 
less, and  nerving  a  year  in  the  same  service;  ftud  9.  Being  bound  an  apprentice, 
give  the  servant  and  apprentice  a  settlement  without  notice,  (J)  in  that  place 
wherein  they  serve  the  last  forty  days.  This  is  meant  to  encourage  application 
to  trades,  and  going  out  to  reputable  services.  10.  Lastly,  the  having  an  estate 
of  one's  own,  and  residing  thereon  forty  days,  however  small  the  value  may  be, 
in  case  it  be  acquired  by  act  of  law,  or  of  a  third  person,  as  by  descent,  gift, 
devise,  &c^  is  asuf&cient  settlement:  (c)  but  if  a  man  acquire  it  oy  his  own  act, 
as  by  purchase,  (in  ite  popular  sense,  in  consideration  of  money  paid,)  then 

(g|  Cutta.  4SS.    Camb.aM.    Salk.  ise.    1 1«rd  Raym.  BST.  (r)Saap.lU.        IDSaU.tS?. 

It)  Sulk.  ns.    1  Lord  Bavm.  l«g.  (u)  Stn.  DM.  (0)  Foley,  Uft.3Sl,a».    Ban.  SeL  C.  nO. 

(V)  Stat,  la  snil  U  Car.  h,  0. 13.    1  J*o,  □,  0,  IT.    8  and  4  W.  and  Mar.  a.  11. 
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nnlees  the  oonBideration  advanced  bona  ^fide  be  30L,  it  ie  no  settlement  for  any 
longer  time  than  the  persons  ehall  inhabit  thereon,  (d)  He  is  in  no  case  remov- 
able from  his  own  pro^rty ;  bat  he  shall  not,  by  any  trifling  or  fraudulent  par- 
chase  of  his  own,  acquire  a  permanent  and  lasting  settlement. 

All  persons,  not  so  settled,  may  be  removed  to  their  own  parishes,  on  com- 
pbdnt  of  the  overseers,  by  two  justices  of  the  peace,  if  they  shall  adjudge 
them  likely  to  become  chargeable  to  the  parish  into  which  they  have  intruded : 
unlesB  they  are  is  a  way  of  getting  a  legal  settlement,  as  by  having  hired  a 
r  *365 1  '"'"^  ^^  ^^^-  P*^  annum,  or  living  in  an  "annual  service ;  for  then 
*-  -'  they  are  not  removable,  (e)  And  in  all  other  cases,  if  the  parish  to  which 
they  belong  will  grant  them  a  certiflcate,  acknowledging  them  to  be  iheir 
parishioners,  they  cannot  be  removed  merely  because  fikelu  to  become  charge- 
able, bat  only  when  thev  become  actually  chargeable.  If)  But  each  certiflcated 
person  can  gain  no  settlement  by  any  ol  the  means  above  mentioned,  unless  by 
renting  a  tenement  of  \Ql.  per  annum,  oi  by  serving  an  annual  office  in  the 
parish  oeing  legally  placed  therein ;  neither  can  an  apprentice  or  servant  to 
such  certificated  person  gain  a  settJement  by  such  their  service,  {g) 

These  are  the  general  heads  of  the  lavs  relating  to  the  poor,  which,  by 
the  resolutions  of  the  courts  of  justice  thereon  within  a  centary  past,  are 
branched  into  a  great  variety.  (25)  And  y^et,  notwithstanding  the  pains  that 
have  been  taken  aoout  them,  they  still  remain  very  imperfect,  and  inadequate  to 
the  purposes  they  are  designed  for :  a  fate  that  has  generally  attended  most  of 
our  statute  laws,  where  they  have  not  the  foundation  of  the  oommon  law  to 
build  on.  When  the  shires,  the  hundreds,  and  the  tithings  were  kept  in  the 
same  admirable  order  in  which  they  were  disposed  by  the  great  Al&ed,  there 
were  no  persons  idle,  consequeotly  none  but  the  impotent  that  needed  relief: 
uid  the  statute  of  43  Ellz.  seems  entirely  foanded  on  the  same  principle.  But 
when  this  excellent  scheme  was  neglected  and  departed  from,  we  cannot  but 
observe  with  concern  what  miserable  shifts  and  lame  expedients  have  from  time 
to  time  been  adopted  in  order  to  patch  up  the  flaws  occasioned  by  this  neglect. 
There  is  not  a  more  necessary  or  more  certain  maxim  in  the  frame  and  conati- 
tntion  of  society,  than  that  every  individual  must  contribute  his  share  in  order 
to  the  well-being  of  the  community :  and  surely  they  must  be  very  deficient  in 
sound  policy,  wno  suffer  one-half  of  a  parish  to  continue  idle,  dissolute,  and 
unemployed ;  and  are  at  length  amazed  to  find  that  the  industry  of  the  other 
half  is  not  able  to  maintain  the  whole. 
(Aatrt.»a«.I,o.T.  W8alk.«l.         (/)8tU.8*Bd»V.  111,0. ».      tf)  Stmt  1>  Add.  a.  18. 

(95)  [Tbe  dii^  of  TeBeviiie  or  iBinoTlttgonrpoor  ionneiiy  devolved  on  the  oveneen,  tnit  bf 
the  4  and  5  Wm.  IT,  o.  76,  Uie  poor  law  oonudaaioneTa,  sad  bj  tbs  13  and  13  Vie.  o.  103,  the 
poor  law  boBtA  wen  empowerea  to  oonsoHdate  aw  nnmber  of  pariataes  into  one  tadon  for  the 
relief  of  the  poor.  This  being  done,  each  paridt  ha«  to  elect  one  or  more  gnardiuu,  who  aotfbt 
therelitfof  UkepoorintlieQinon,  anl^eottotbemleRaf  the  poor  law  board.  In  this  oaee  the  over- 
seeis  have  notluDs  to  do  with  rivins  relief,  except  in  oases  of  endden  emergendea ;  they  have, 
however,  oertain  dnliea  to  per£^  bx  relation  to  the  election  of  gaardlaaa.  '^ter  are  Iwnnd  ta 
nuke  aiul  levy  the  poor  ratea,  and  have  otber  dutdea  impoeed  upon  them,  most  oi  which,  how- 
ever, may  be  diisohuved  by  an  aBOstant  overHeer,  a  paid  officer  Whom  the  icbabitauta  of  eadi 
parish  mar  Wpoint  if  theiy  tbink  fit] 

In  the  united  States  the  oare  of  the  dependent  poor  devolves  upon  the  individnal  states,  and 
pioviaiott  ia  made  in  them  all  for  that  oltjeot.  Township  and  eonntf  offlecn  axe  ohoaentoB^niiir 
mer  the  pablio  bounty,  and  asylams  ars  provided  for  tiioee  who  need  penuaneut  relief.  The 
reader  viS  oonsnlt  the  gtatntes  of  his  state  for  informaticii  oonoeming  tae  system  of  relief  fer 
the  poor  there  aatahlished. 
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OHAPTEEX 
OF  THE  PEOPLE,  WHETHER  ALIENS,  DENIZENS  OR  iTaTXVES. 

Hatutq,  in  the  eight  preceding  chaptere,  treated  of  persons  ae  they  stand  in 
the  pnblic  relations  of  magistrates,  1  now  proceed  to  consider  snch  persons  as  EelU 
under  the  denomination  of  the  p&qils.  And  herein  all  the  inferior  and  subordi- 
nate magistrates  treated  of  in  the  ust  chapter  ore  included. 

The  first  and  moet  obriouB  division  of  the  people  is  into  aliens  and  natnral- 
bom  subjects.  (1)  Natnral-bom  subjects  are  snch  as  are  bom  within  the  domin- 
ions of  the  crown  of  England ;  that  is,  within  the  ligeance,  or,  as  it  is  generally 
called,  the  allegiance  of  the  king;  and  aliens,  Bucb  aa  are  born  out  of  it. 
Allegiance  is  the  tie,  or  ligamen,  which  binds  the  subject  to  the  king,  in  return 
for  £at  protection  which  the  king  affords  the  subject.  The  thing  itself,  or  sub- 
stantial part  of  it,  is  founded  in  reason  and  the  nature  of  goTemment;  the 
name  and  the  form  are  derived  to  us  from  our  Gothic  ancertors.  Under  the 
feudal  system,  every  owner  of  lands  held  them  in  subjection  to  some  superior  or 
lord,  from  whom  or  whose  ancestors  the  tenant  or  vassel  had  received  them; 
and  there  was  a  mutual  trust  or  confidence  Bubsiating  between  tiie  lord  and 
vassal,  that  the  lord  should  protect  the  vassal  in  the  enjoyment  of  the  territory 
he  had  granted  him,  and,  on  the  *other  hand,  that  the  vassal  should  be  r  ^g»  ■■ 
&ithfal  to  the  lord,  and  defend  him  against  all  his  enemies.  This  obll-  *-  ^ 
eation  on  the  part  of  the  vassal  was  vitiWeA.  jidelitas,  or  fealty;  and  an  oath  of 
Fealty  was  re^nired,  by  the  feudal  law,  to  be  taken  by  all  tenants  to  their  land- 
lord, which  IS  couched  in  almost  the  same  terms  as  our  ancient  oath  of  alle- 
giance ;  {a)  except  that  in  the  usual  oath  of  fealty  there  was  frequently  a  saving 
or  exception  of  the  faith  due  to  a  superior  lord  by  name,  under  whom  the  land- 
lord himself  was  perhaps  only  a  tenant  or  vassal.  But  when  the  acknowledg- 
ment was  made  to  the  absolute  superior  himself,  who  was  vassal  to  no  man,  it 
was  no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegiance;  and  therein 
the  tenant  swore  to  bear  faith  to  hie  sovereign  lord,  in  opposition  to  all  men, 
without  any  saving  or  exception :  "contra  omnes  homines fidelitatem  fecit"  (J) 
land  held  by  this  exalted  species  of  fealty  Was  called  feudum  lipum,  a  liege  fee ; 
the  vassals  fwmines  ligii,  or  liege  men ;  and  the  sovereign  their  dmninasiigiKS, 
or  liege  lord.  And  when  sovereign  princes  did  homage  to  each  other,  for  lands 
held  under  their  respective  sovereignties,  a  distinction  was  always  made  between 
simple  homage,  which  was  only  an  acknowledgment  of  tenure,  (c)  and  liege 

fa)  S  Feod.  S,  0,  T.  fij  i  fead.  M.  (e)  7  Bap.  C^Tin's  ous,  T. 

(V)  [Nabual-bam  snbjMts  tn  penona  bom  wlOiiii  the  allegluui«,  powcc,  or  prot«otiDii  of 
the  crown  of  iiingiimrt,  whloh  t«TmB  embraoe  not  only  penoaa  bom  witbin  the  domhiJonB  of 
hU  m^esty,  or  of  bla  horoasers  and  the  children  of  anmacta  in  the  sernca  of  the  king  Eibroad, 
and  Uie  king's  children,  uia  the  heiiB  of  the  crown,  aU  of  whpm  ore  natnral-bom  BnbjeotB 
\>j  the  eommon  hao;  bnt  also  under  various  «tatntea,  all  perGons,  Uioogh  bom  abroad,  wboee 

jt.i. a j*.^i._  i._  11.-  j-.ji_j.  _'j,  ^g^  nfttnral-bora  eabjeots  at  common  law,  anlass 

Ji  whom  the  claim  is  made,  wsb  at  tbe  time  of  the 
s  retom  inUi  this  eoontry,  to  the  penalties  of  treaaou 
or  feloQT,  or  wae  in  Oie  aotnal  service  of  any  foreign  pilDoe  then  at  enmity  with  the  crown  of 
Bnslaod. 

rasDUi  bom  in  transmarine  territories  belonging  to  the  king  of  Bi^aiid,  m  any  other  rj^t 
tiian  that  of  the  EngUth  erotm,  as  for  instance,  the  Hanovraians,  and  penmns  domg  eerrice  to 
the  king,  as  officers  of  sooh  transmarine  territories,  are  not  natnral-bom  sabjects.  See 
Tan^ian,  286. 

A  child  Iwm  out  of  the  allegiance  of  the  crown  of  England  is  not  entitled  to  be  deemed  a 
natnral-bom  sabjeot,  onless  the  fother  be  at  tbe  time  of  the  birth  of  the  child  nut  a  Bnliject 
only,  bnt  a  subject  by  birth.  Therefore,  cbitdren  bom  in  the  United  States  of  America,  a&iaci 
the  recognition  of  their  independence,  of  parents  bom  there  before  that  time,  and  oontJoninK 
to  reside  there  afterwards,  are  aliens,  and  cannot  inh^t  lands  here.  2  Bar.  and  Cree.  779;  4 
D.  and  B.  3D4,  S.  C. 
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(klher  and  grand&ther  by  the  fafker'e  sidn  w 
the  father  or  paternal  grandfaUier,  throngh  v 
Mrth  of  sQoh  children  liable,  in  ease  of  his  reti 
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homage,  which  iocloded  the  fealty  before  mentioaed,  uid  the  serriceB  conseanent 
upon  it  Thus  when  our  Edward  III,  in  1329,  did  homage  to  Philip  VI,  of 
Eraace,  for  hie  ducal  dominionB  on  that  continent,  it  was  warmly  din>iited  of 
what  specif  the  homage  was  to  be,  whether  lie^e  or  simple  homage,  (a)  But 
with  U3  in  England,  it  becoming  a  settled  principle  of  tenure  that  all  urnds  in 
the  kingdom  are  holden  of  the  Kins  as  their  sovereign  and  lord  paramount,  no 
oath  but  that  of  fealty  could  ever  oe  taken  to  inferior  lords,  and  the  oath  of 
allegiance  was  neoessarily  confined  to  the  person  of  the  king  alone.  By  an 
easy  analogy,  the  t«rm  of  allegiance  was  soon  brought  to  signi^  all  other 
engagements  which  are  due  from  subjects  to  their  prince,  a8  well  ae  tuose  duties 
which  were  simply  and  merely  territorial.  And  the  oath  of  allegiance,  as  admin- 
r  *368 1  '^'^  ^°^  ^n^words  of  six  hundred  ^ears,  (e)  contained  a  promise  "  to 
"^  -'be  true  and  &ithfal  to  the  king  and  his  heirs,  and  truth  and  faith  to  bear 
of  life  and  limb  and  terrene  honour,  and  not  to  know  or  hear  of  any  ill  or  dam- 
age intended  him,  without  defending  him  therefrom."  Upon  which  Sir  Uat- 
thew  Hale  {ff  makes  this  remark,  that  it  was  short  and  plain,  not  entangled 
with  long  or  mtrioate  causes  or  declarations,  and  yet  is  comprehensiTe  of  tiie 
whole  daty  from  the  subject  to  his  sovereign.  But  at  the  revolution,  the  terms 
of  this  oath  being  thought  peiiiaps  to  favour  too  much  the  notion  of  non- 
resistance,  the  present  form  was  introduced  by  the  convention  parliament,  which 
is  more  general  and  indeterminate  than  the  former ;  the  subject  only  promising 
"  that  he  will  be  faithful  and  bear  true  allegiance  to  the  king,"  without  mention- 
ing "  his  heirs,"  or  speci^ng  in  the  least  wherein  that  allegiance  condBtB.  The 
oath  of  supremacy  la  principally  calculated  as  a  renunciation  of  the  pope'spre- 
tended  autnority ;  and  the  oath  of  abiuratiou,  introduced  in  the  reien  of  King 
William,  (g)  very  am^ly  supplies  the  loose  and  general  texture  of  uie  oath  of 
allegioaoe;  it  recognizing  the  right  of  his  majesty,  derived  under  the  act  of 
settlement;  engaging  to  support  him  to  the  utmost  of  the  juror's  power;  prom- 
ising to  disclose  Si  traitorous  conspiracies  against  him ;  and  expressly  renounc- 
ing any  claim  of  the  descendants  of  the  late  pretender,  in  ae  clear  and  explicit 
tenns  as  the  Er^lish  language  can  frirnish.  This  oath  must  be  taken  by  all  per- 
eoDB  in  any  office,  trust,  or  employment;  and  may  be  tendered  by  two  jueticea 
of  the  peace  to  any  person  whom  tney  shall  suspect  of  disaffection,  (h)  And  the 
oath  of  allegiance  may  be  tendered  ( t )  to  all  persons  above  the  age  of  twelve 
years,  whether  natives,  denizens,  or  aliens,  either  in  the  court-leet  of  the  muior, 
or  in  the  sheriff's  toum,  which  is  the  court-leet  of  the  county.  (3) 

But,  besides  these  express  engagements,  the  law  also  holds  that  there  ia  an 
r  *369 1  ^P^'^  original,  and  virtual  allegiance,  *owing  from  every  subject  to 
'-  ^  hiB  sovereign,  antecedently  to  any  express  promise ;  and  although  t^e 
Bubject  never  awore  any  fiuth  or  allegiance  in  form.  For  as  the  king,  oy  the 
very  descent  of  the  crown,  is  fdHy  invested  with  all  the  rights,  and  bound  to  all 

rd}%(}ai*.m.    Haa.Un.HM.xxiU.410. 

Caj  ianor,<i.  S^M.   Fisia,  S,  UL   BrttUm,  o.  W.   T  Bap.  (U*la-i  eaaa,  <■         CfJ  lBul.P-C.tB. 

fg} am. liw. 111,1,. t.      fkj atai. I, a«i,.  1,0. i».  «doi>.ni,o.aL      roiuiiui.  iHiLP.aa. 


1  no  peiBon  oan  be  "required  or  uithoiiied  to  take  Uie  okUib 
nf  aJlegionoe,  sapranuwy  and  sbjuraOoB,  or  anj  of  nicli  oatha,  oi  >pj  oaUi  snbBtitated  for 
SQoti  oSaa  or  anj  of  them,"  except  tiie  pereonB  Indioated  in  that  act,  in  Uie  Clerical  Snbsrant- 
tion  Act,  1666,"  (u  to  whioli  see  next  otu^er)  and  Uie  "Pariiamentary  Oatlig  Act,  ISM."    Tm 

reral  pnipow  of  the  statute  31  and  K  Vic.  o.  72,  U  well  as  of  othoi  itatates  whlcli  ^needed 
.  wae  to  relieve  Koman  GatlioliM  and  other  persoiu  iMvinR  raU^oiu  acnipleB  wbieh  pre- 
eloded  Uielr  taking  the  oatha  fonnedy  required,  from  the  dimNUties  nndei  which  tbev  lay  in 
coDMqQence,  and  to  enable  them  to  serve  the  state  in  poaitioiiB  of  honor  u>d  reeponsilnli^  in 
common  with  thdr  fellow  stlbjects.  The  oath  of  aUpgiance  now  required  is  simply  that  the 
Jutot  "will  ba  ftlthftil  and  bear  tme  allegiance  to  her  m^estj  Queen  TIctoria,  her  hein  and 
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the  dntiet^  of  soTereigntv,  before  faia  ooronatdoQ ;  bo  the  subject  is  boond  to  his 
priDce  by  ui  mtrinsic  aUegiiuice,  before  the  BaperindnctioQ  of  those  outward 
Donda  of  oath,  homage,  aod  fealty ;  which  were  only  iiietitnt«d  to  remind  the 
subject  of  this  his  ^ireTiouB  duty,  and  for  the  better  Becuring  its  perfonoance.  (k) 
The  formal  profe«Bion,  therefore,  or  oath  of  sabjection,  is  nothing  more  than  a 
declaration  m  words  of  what  was  before  implied  in  law.  Which  occasions  Sir 
Edward  C!oke  very  jnstlv  to  observe,  (l)  that  "all  sabjects  are  equally  bonnden 
to  their  allegiaace  as  if  they  had  taken  the  oath  ;  because  it  is  written  by  the 
fineer  of  the  law  in  their  hearts,  and  the  taking  of  the  corporal  oath  is  but  an 
ounrard  declaration  of  the  same."  The  sanction  of  an  oath,  it  is  true,  in  case  of 
violation  of  duty,  makes  the  guilt  still  more  acoumnlated,  by  superadding  per- 
jury to  treason :  bat  it  does  not  increase  the  civil  obligation  to  loyalty ;  it  only 
strengthens  the  social  tie  by  uniting  it  with  that  of  religion. 

Allegiance,  both  express  and  implied,  k  however  distingaished  by  the  law  into 
two  Borts  or  species,  the  one  natural,  the  other  local ;  the  former  being  also  per- 
petual,  the  latter  temporary.  Natural  allegiance  is  such  as  ia  due  from  all  men 
Dom  within  the  king's  dominions  immediately  upon  their  birth,  (m)  For, 
immediately  upon  their  birth,  they  are  under  the  king's  protection :  at  a  time, 
too,  when  (dunng  their  infancy)  they  are  incapable  of  protecting  themselves. 
Natural  allegiance  is  therefore  a  debt  of  gratitude ;  whicn  cannot  be  forfeited, 
cancelled,  or  altered  by  any  change  of  time,  place,  or  circumstance,  nor  by  any 
thing  but  the  united  concurrence  of  the  legislature,  (n)  An  Englishman  who 
removes  to  France,  or  to  China,  owes  the  same  allegiance  *to  the  King  r  ^„~q  ■■ 
of  England  there  as  at  home,  and  twenty  years  hence  as  well  as  now.   '^  ^ 

For  it  is  a  principal  of  universal  law,  (o)  tnat  the  natural-bom  subjeot  of  one 
prince  cannot  by  any  act  of  his  own,  no,  not  by  swearing  allegiance  to  another, 
pat  off  or  discharge  nis  natural  allegiance  to  the  former  :  for  this  natural  alle- 
giance was  intrinsic,  and  primitive,  and  antecedent  to  the  other;  and  cannot  be 
divested  vritbout  the  concurrent  act  of  that  prince  to  whom  it  was  first  due.  (3)  , 
Indeed  the  natoral-boro  subject  of  one  prince,  to  whom  he  owes  allegiance,  may 
be  entangled  by  subjecting  himself  absolutely  to  another;  but  it  is  his  own  act 
that  brings  him  into  these  straits  and  difficulties,  of  owing  service  to  two  ma»- 
tcTB ;  audit  is  unreasonable  that,  by  such  voluntary  act  of  nis  own, he  should  be 
able  at  pleasure  to  unloose  those  bajids  by  which  he  is  connected  1x)  his  natoral 
princfe  (4) 
fkjiBtLr.ca.       ri^  iinit.  in.        (mj7aep.7.        r»jir.Wm*.itL       raj  t  H*i.  p.  c.  es. 

(3)  [And  this  MemB  to  have  ffnlded  the  oonrte  both  at  En^and  and  Ameiioa,  smoe  the 
peaoB  between  theae  poireTfi,  whioh  ended  in  the  declantion  oud  acknowledgment  of  the 
mdepeodenoe  of  Anenoa,  It  baa  beat  determiaed  that  Um  efieot  of  the  DoaearreiLt  acta  of  the 
two  govenuneDts  waa  to  divest  a  natnral-boni  anbject  of  the  Biitish  king,  adbenns  to  the  tJiiit«d 
StaUa  of  America,  of  big  riaht  tJ3  inherit  land  in  England ;  uid  w  In  K.  B.,  it  W  been  deter- 
mined that  the  treaty  virtnulj  prevented  AmeHcaiu  adberiDK  to  the  crown  from  Inheriting  lands 
in  America  Bee  the  Engligh  oase.  Doe  d.  Thomas  v.  Aokbm,  2  B.  and  C.  779,  whioh  dtee  7 
V1ieitton'eB.53e.] 

(4)  [Sir  Hioboel  Foater  observea,  that  "the  well-known  maiim,  which  the  writers  upon  ma 
law  nave  adopted  and  applied  to  this  case,  nemo  potest  oruere  palriam,  compreheodeth  the 
whole  doctrine  of  natural  allegiance."  Fast.  184.  And  this  is  eiamplifiod  by  a  strong  inatanoa 
in  the  report  which  that  learned  Judge  ba«  given  of  .tEneas  Mstdonald'e  case.  He  wem  a 
natiTe  of  Qreat  Britaiu,  but  had  reooived  his  edacation  fhim  his  early  infancy  in  Prance,  had 
spent  hig  riper  yeam  in  a  profitable  employment  in  that  kingdom,  and  had  accepted  a  com- 
mission in  t£e  «ervice  of  the  French  king ;  acting  under  that  conmuasion,  he  was  tuieu  In  anns 
against  the  king  of  England,  fbr  which  he  was  Indicted  and  convicted  of  high  treason ;  bnt 
waspaidoned  upon  condition  of  bis  leaving  the  kingdoia,  aod  contlnnlng  abroad  during  bis  life. 

The  doctrine  here  stated  has  been  accepted  by  Qie  ooorta  of  America  as  a  part  of  oni 
inheritance  of  the  common  law  of  England.  See  the  cases  of  Talbot  r.  Janson,  3  DaU.  133  - 
Isaac  Williams's  CBse,3Gr&ncb  82:  Murr^  v.  The  Charming  Betsey,  Id.  124;  United  States  tt 
Gillies,  1  Pet  C.  0.  159 ;  The  SantiBsima  Trinidad,  7  Wheat  StS  ;  Shanks  e.  Dnpont,  3  Pet.  24fi : 
Ainsliee.  Martin,  9  Mass.  461.  To  say  however  that  it  is  "a  principle  of  universal  law,"  Is  to 
occupy  dinpnted  ground.  Chancetlor  Kent,  who  declared  and  defended  the  doctrine,  admits 
that  the  writers  on  public  law  have  generally  spoken  In  taroc  at  tlie  right  of  a  subject  to 
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Local  sllegiance  is  snoli  as  is  due  from  &d  alien  or  Btnmger  bom,  for  ao  lon^ 
time  aa  he  continnea  within  the  king's  dominion  and  protection:  (^)  and  it 
ceases  the  instant  snch  stranger  transfers  himself  from  tbia  kingdom  to 
another.  Natural  allegiance  is  therefore  perpetual,  and  local,  temporary  onl j ; 
and  that  for  this  reason,  evidently  founded  upon  the  nature  of  ^vemment; 
that  allegiance  is  a  debt  due  from  the  subject,  upon  an  implied  contract  with  the 
prince,  that  bo  long  as  the  one  affords  protection,  so  long  the  other  will  demean 
himself  faithfully.  As  therefore  the  prince  is  always  under  a  constant  tie  to 
protect  his  natural-born  subjects,  at  all  times  and  in  all  countries,  for  this  reason 
their  allegiance  due  to  him  is  equally  nnirersal  and  permanent.  -Bat,  on  the 
other  hand,  as  the  prince  afibrds  bis  protection  to  an  aben,  only  during  his  red- 
dence  in  this  realm,  the  allegiance  of  an  alien  is  confined,  in  pomt  of  time,  to  the 
duration  of  such  his  residence,  and,  in  point  of  locality,  to  tne  dominions  of  the 
British  empire.  From  which  considerations  Sir  Mathew  Hale  [g)  deduces  this 
oonsequeuce,  that  though  there  be  an  usurper  of  the  crown,  yet  it  is  treason  for 
any  subject,  while  the  usurper  is  in  full  possession  of  the  sovereignty  to 
r  *371 1  '^^^^t'*'*  ''^y  thing  t^iainst  his  crown  and  dignity ;  wherefore,  although 
L  *'^J  the  true  prince  regain  the  sovereignty,  yet  such  attempts  against  the 
usurper  (unless  in  defence  or  aid  of  the  rightful  king)  have  been  afterwards  pun- 
ished with  death ;  because  of  the  breach  of  that  temporary  allegiance,  which  was 
due  to  bim  as  king  de  facto.  And  upon  this  footing,  after  Edward  IV  recovered 
tie  crown,  which  had  oeen  longdetained  from  his  house  by  the  line  of  Lancas- 
ter, treasons  committed  against  Menry  VI  were  capitally  punished,  though  Henry 
had  been  declared  an  usurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  applicable 
not  only  to  the  political  capacity  of  the  king,  or  regal  office,  but  to  his  natural 
person  and  blood-royal ;  and  for  the  misapplication  of  their  allegiance,  viz. :  to 
the  re^  capacity  or  crown,  exclusive  of  the  person  of  the  king,  were  the  Spen- 
■  cers  banished  in  the  reign  of  Henry  II.  (r)  And  from  hence  arose  that  principle 
of  personal  attachment,  and  affectionate  loyalty,  which  induced  our  forefathers 
(and,  if  occasion  required,  would  doubtless  induce  their  sons)  to  hazard  all  that 
woe  dear  to  them,  hfe,  fortune,  and  family,  In  defence  and  support  of  their  liege 
lord  and  sovereign. 

This  allegiance,  then,  both  express  and  implied,  Js  the  duty  of  idl  the  king^a 
subjects,  under  the  distinctions  here  laid  down,  of  local  and  temporary,  or  uni- 
versal and  perpetual.  Their  righta  are  also  distinguishable  by  the  same 
criteriona  of  time  and  locality ;  natural-bom  subjects  having  a  great  variety  of 


emigrate  and  abandon  M«  naUrB  ooontrf,  mileM  tbere  in  Bome  poritive  reatrBint  'bf  law,  or  bo 
ii  at  the  time  in  poMemion  of  a  public  tnuit,  or  mtlees  his  oomit^  U  lu  dietresB  or  in  war,  and 
stands  in  need  of  bJB  aasutance.  And  he  qnotes  tii«  declaration  of  Cicero,  tlist  it  wbb  tlie 
immutable  ibiuidatdoD  of  Komon  liber^,  that  every  man  ie  master  of  ias  rightB  of  citiieDahi|i, 
and  may  retain  or  renonnoe  them  at  hig  pleoinre.  "  2fe  gufc  tnvittu  dvitaU  muletur  ;  *tre«  in 
eivitate  maneal  Jwitiu.  Hoe  ttmt  enttn  fimdammta  firmisaiTKa  nostra  libertaUt,  tutanernqtie 
ivria  et  reHnendi  et  dimiltmtdi  ttM  Otminnm."  Mr.  Lawrence,  in  hU  edition  of  wbeatoii'B 
iDtemalioiul  Imw  faas  disooBaed  tUi  mbjeot  on  general  principles,  t&king  a  view  inipoMd  to 
that  of  the  Bn^ieli  and  Ameiiotn  courts,  and  more  In  harmony  with  that  which  iia  geaei- 
ally  prevailed  among  the  Amerioan  people  and  in  the  exeontive  ooonoilB.  The  claim  on  the  part 
of  Qreat  Britain  of  a  right  to  mtnh  AmerioOQ  vemela  Hn  British  Beamen,  which  brought  on 
the  war  of  IBIS,  was  based  apon  this  doctrine  of  perpetoal  allegiaooe,  a&d  ILongh  reidsted  on 
otbet  gmmids,  wa«  denied  also  as  inoonsistaDt  with  a  general  principle  of  intenatkiDa]  law, 
which  permitted  expatriatioii  where  emigratin&  was  not  forbidden.  The  enpieme  conit  of  Sen- 
tacky  has  declared  the  right  of  eipatciaaon  to  be  a  practical  and  (tandamental  American  doc- 
trine, and  that  where  no  statate  regulation  on  the  snbjeot  eiisU,  Che  cittien  may  in  good  fajtb 
abjure  his  oonntty  and  his  allegiancefand  the  assent  of  the  government  was  to  be  proeomed. 
Afcberry  v.  Hawkins,  9  Dana,  178^  This  view  is  in  harmony  with  the  prevailing  American  Ben- 
ament,  to  which  the  govemmeni  is  at  this  tiine  endeavoring  to  give  effect  by  treatjes  with 
EniDpean  nations.  Negotiations  were  opened  with  the  Enropean  courts,  with  thu  end  in  view, 
during  the  administTation  of  President  Johnson,  and  at  the  present  time  there  ia  every  pioapeot 
of  their  being  generally  lUCcCAsful. 
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rights,  which  they  acqnin  by  being  bom  withm  the  kin^s  ligeance,  and  can 
never  forfeit  by  any  distance  of  place  or  time,  bnt  onl^  by  their  own  misbehaviour ; 
the  explanation  of  which  rights  is  the  principal  subject  of  the  two  first  books  of 
these  Commentaries.  The  same  is  aJso  in  some  degree  the  case  of  aliens ; 
though  their  rights  are  mnch  more  circnmscribed,  being  acqnired  only  by  resi- 
dence here,  and  lost  whenever  they  remove.  I  eh^I  however  here  endeavoar  to 
chalk  oat  some  of  the  princiixd  lines,  whereby  *they  are  distingnished  from  r  ^Q~g  -■ 
natives,  descending  to  farther  particalars  when  uiey  come  in  course.         '-  ^ 

An  alien  bom  may  purchase  lands,  or  other  estates :  but  not  for  his  own  aBe, 
for  the  king  is  thereupon  entitled  to  them.(«)  (5)  If  an  alien  c^nld  acquire  s 
permanent  property  in  lands,  he  must  owe  an  allegiance,  equally  permanent  with 
that  property,  to  the  king  of  England,  which  would  probably  oe  inconsistent 
vrith  thi^  which  he  owes  to  his  own  natural  liege  lord :  besides  that  thereby  the 
nation  might  in  time  be  subject  to  foreign  inflnence,  and  feel  many  other  incon- 
veniences. Wherefore  by  the  civil  law  such  contracts  were  also  made  void :  (t) 
hat  the  prince  had  no  such  advantage  of  forfeiture  thereby,  as  with  as  in  Eng- 
land. AJnong  other  reasons  which  mu;ht  be  given  foronr  constitution,  it  seems 
to  be  intended  by  way  of  punishment  mr  the  aUen'a  presumption,  in  attempting 
to  acquire  uiy  landed  property ;  for  the  vendor  is  not  affected  by  it,  he  having 
resigned  his  right,  and  received  an  equivalent  in  exchange.  Yet  an  alien  may 
acquire  a  property  in  goods,  money  and  other  personal  estate,  or  may  hire  a 
house  fbr  nis  habitation :  (u)  for  personal  estate  is  of  a  transitory  and  movable 
nature ;  and  besides,  this  indulgence  to  straageis  is  neoessuy  for  l^e  advance- 
ment of  trad&(6)  Aliens  also  may  trade  as  freely  as  other  people,  only  they  are 
subject  to  certain  higher  dnties  at  the  onstom-honse  -,{7)  and  there  are  also  some 
obsolete  statutes  of  Hen,  VIII  prohibiting  ahen  artificers  to  work  for  themselves 
in  this  kioedom ;  but  it  is  generally  held  that  they  were  virtually  repealed  W 
statute  5  Eliz.  c  7.  Also  an  alien  may  bring  an  action  concerning  personu 
property,  and  make  a  will,  and  dispose  of  his  personal  estate :  (to)  not  as  it  is  in 
France,  where  the  king  at  the  death  of  an  aUen  is  entitled  to  all  he  is  worth, 
by  the  droit  ^aubaine  or  jits  a^naius,  (^x)  unless  he  has  a  peculiar  esemptioii.(8) 
When  I  mention  these  rights  of  an  alien,  I  must  be  nnderstood  of  alien  friends 
only,  or  such  whose  countries  are  in  peace  with  ours ;  for  alien  enemies  have  no 
♦rights,  no  privileges,  unless  by  the  king's  spedal  &vour,  during  the  r  ,o,«  ■, 
time  of  war.{9)  L  i"'**  J 

When  I  say,  that  an  alien  is  one  who  is  bom  out  of  the  king's  dominions,  or 
allegiance,  this  also  must  be  understood  with  some  restrictions.    The  common 


(6)  The  limds  whtoh  aliens  take,  by  deed  or  devise,  tbej  may  hold  m  agalnat  all  penonB 
exoqrti  Out  Kivciidim.  People  o.  Conkling,  2  Hill,  67 ;  Wadsworth  v.  Wadswoith,  18  S.  T, 
376;  Wri^o.  8M[dler,801d.3SO;  Cross  v.  De  Talle,  1  Wal.  1;  WUbnr  v.  Tobey,  16  Piok.  179. 
Vliether  mqneat  of  office  it  neoeHary,  see  book  S,  p.  249,  n.  (10). 

An  aliei]  bu  no  inheritable  blood  throngb  wbioh  title  may  be  dednoed,  and  oonseqaently 
one  cannot  t«ke  lands  bydeaoent  who  mnst  claim  bj  representation  tluoDdi  an  aUen.  Jaok- 
scm  r.  Green,  7  Wend.  MS ;  Levy  e.  UcCartee,  6  Pet  lOi  Bat  one  brother  may  inherit  from 
another,  notwithstanding  the  &uier  is  an  alien:  the  desoont  as  to  the  biothara  beiiur  imms' 
diate.    CoUingwood  o.  Pace,  Sid.  193, 

Borne  of  the  American  states  have  aboliahed  the  dtsobili^  of  aliens  to  hold  land«,  wbich; 
a«  to  those  states,  rest  upon  no  sonnd  reasoiu. 

(B)  By  statute  7  and  a  Tic.  c.  66,  sn  alien  Mend  may  hold  every  spedeB  of  permual 
property  except  chattels  real,  and  may  take  and  bold  any  lands,  houses  and  other  tenements  for 
the  pmpoHe  oi  residenoe  or  occnpation,  or  for  the  purpose  of  any  boainese,  bade  or  maaatta- 

.  ,  J. ,  —   - -._.  .,^^. -B—""-  "~t™  .if  oonntties 

wharun  snoh  riuit  is  not  enforced  against  Frcnohmen.} 

(9)  Dnrin^  Vm  lat«  civil  war  in  the  United  8t«tee,  it  was  held  that  the  people  within  the 
limits  oocnined  by  the  iusDrgente,  and  cuntrolled  by  uisir  military  foreea,  were  to  be  r^arded 
as  being,  and  as  having  the  rights  only  of,  alien  enemies,  irreifwotive  of  their  sympa^ea  as 
betwem  the  belligerents.    AJezander'u  Cotton,  2  Wal.  404. 

33fi 


373  Aliens,  Denizbkb,  ob  Natitis.  [Book  L 

law,  iadeed,  stood  abaolntolj  so,  with  only  a  very  few  ezceptious ;  so  that  a  par- 
ticular act  of  parliament  became  necesBary  after  the  reBtonitioD,(y)  "  for  the 
nataralization  of  children  of  his  majeety's  English  subieots,  bom  in  foreign 
countries  dnring  the  late  troublea."  And  this  maxim  of  tne  law  proceeded  upon 
a  general  principle,  that  every  man  owes  natural  allegiance  where  he  is  bom, 
and  cannot  owe  two  snch  aliegisnoea,  or  serve  two  magters,  at  once.  Yet  the 
children  of  the  king's  ambassadors  bom  abroad  were  always  held  to  be  natural 
subjects  :(e)  for  as  tne  father,  though  in  a  foreign  country,  owes  not  even  a  local 
allegiance  to  the  prince  to  whom  he  is  sent ;  so,  with  regard  to  the  son  also,  he 
wuB  held  (by  a  kind  oi  poslliminium)  to  be  bom  under  the  king  of  England's 
allegiance,  represented  by  bis  father  the  ambassador.  To  encourage  alao  foreign 
commerce,  it  vae  enacted  by  Btatnte  25  Edw.  Ill,  st.  2,  that  all  children  bom 
abroad,  provided  bolh  their  parents  were  at  the  time  of  the  birth  in  allegiance  to 
the  king,  and  the  mother  had  passed  the  seas  by  her  husband's  conseat,  might 
inherit  as  if  bom  in  England ;  and  accordingly  it  bath  been  8o  adjudged  in  oe- 
half  of  merchantB.(a)  But  by  several  more'  modem  statutes  (b)  these  restrictions 
are  atill  farther  taken  off;  so  that  all  children,  bom  out  of  the  king's  ligeance, 
whose  fathers  (or  grand/aiherg  by  the  other's  side)  were  natural-bom  subjects, 
are  now  deemed  to  be  natural-bom  subjects  themselves  to  all  intents  and  pur- 
poses ;  unlese  their  said  ancestors  were  attainted,  or  banished  beyond  sea,  for  high 
treason ;  or  were  at  the  birth  of  each  children  in  the  service  of  a  prince  at 
enmity  witii  Great  Briti&n.(10)  Yet  the  grandchildren  of  such  ancestors  shall 
not  be  privileged  in  respect  of  the  alien's  duty,  except  they  be  protestants,  and 
actually  reside  within  tne  realm ;  nor  shall  be  enabled  to  claim  any  estate  or 
interest,  unless  the  claim  be  made  within  five  years  after  the  same  shall  accme. 

The  children  of  aliens,  bom  here  in  England,  toe,  generally  speaking,  natural- 
r  *S7i  1  ^'^  subjects,  and  entitled  te  all  the  ^privileges  of  such. (11)  In  which 
*■  J   the  constitution  of  France  differs  from  ours ;  for  there,  by  their  jW  altn- 

natus,  if  a  child  be  bom  of  foreign  parents,  it  is  an  aiien.(c)  {1%"^ 

A  denizen  is  an  alien  bom,  but  who  baa  obtained  ex  donatiOiie  regis  letters 
patent  to  make  him  an  Engli^  subject :  a  high  and  incommunicable  nranch  of 
the  royal  prerogative.(^ )  A  denizen  is  in  a  kind  of  middle  state,  between  an 
alien  and  natural-bom  subject,  and  partakes  of  both  of  them.  He  may  take 
land  by  purchase  or  devise,  which  an  alien  may  not ;  but  cannot  take  by  inher- 
itance :(e)  for  his  parent,  through  whom  he  must  claim,  being  an  alien,  bad  no 
inheritable  blood ;  and  therefore  could  convey  none  to  the  son.  And,  upon  a 
like  defect  of  hereditary  blood,  the  issne  of  a  denizen,  bom  iefore  denization, 
cannot  inherit  to  him ;  ovA  his  issue  bom  after  maj.(/ }  A  denizen  is  not  ex- 
cused (^)  from  paying  the  alien's  duty,  and  some  other  mercantile  burthens. 
And  no  denizen  can  oe  of  the  priTT  connoil,  or  either  house  of  parliament,  or 
have  any  office  or  trust,  civil  or  military,  or  be  capable  of  any  grant  of  lands, 
■  4a,  from  the  crown.(A) 

Naturalization  cannot  be  performed  but  by  act  of  parliament :  for  bj  this  ui 
alien  is  put  in  exactly  the  same  state  as  if  he  had  been  bom  in  the  king's  lige- 

(y)  BtM.  n  Car.  n,  0.  a.  (OTBap.  IB.  Is)  Cro.  Cv.  Ml.    H*r.  St.    Jeak.  OtDi  t. 

I«|T  ADd.  o.S.    lQ«o.n,  0.9,  aodUOeo.  m.  o.  SL.  [<]  Jenk.  Cant.  S,  oitM  TVaofNra  Anwvii,  US? 

(4  T  Sep.  Cal(lD-«  eus,  SS.  It\  11  Bep.  S7.  (/)  Co.  Utt.  B.    VaUKh.  IBS. 

[g)  Stat,  n  Hen.  Tm  c.  8.  (h)  Stai.  R  W.  m,  o.  S. 

(10)  Bj  statute  7  and  8  Tlo.  o.  66,  &.  3,  evei7  penon  bom  abroad,  of  a  mothar  who  la  % 
natural-bom  snbjeot  of  the  United  ^ngdom,  U  "  oapsble  of  taking  to  him,  his  hdn,  execu- 
Uya  or  adminiBtraturs,  auf  wtata,  real  or  parsonal,  hj  devise  or  purohsM,  or  inheritanoe  of 
snooBMian." 

(11)  And  they  maj  tnue  title  b;  inberitauoa  through  anoeeton  bom  out  of  the  allegianoe, 
Statute  II  and  18  Wm.  Ill,  o.  6,  and  26  Geo.  II,  a.  39. 

By  Btatnte  91  and  SS  Tie.  o.  30,  a  {Koceeding  is  allowed  to  be  had  in  the  ooort  fiur  .divorce 
and  matrimonial  eansos,  for  detennining  the  rif^t  of  any  person  to  be  deemed  a  natoial-bom 
subject  of  tbe  orowii ;  but  the  prooeediDg  will  not  ^eot  Uie  dght  of  thhd  perstme  notfCited 
OT  made  naitiei  thereto.  ' 

(13)  [''In  tUsreapeot  time  te  not  any  difibrenoe  between  our  laws  and  thoaeof  Fniuw.  In 
eaoh  county  birth  oWen  the  right  of  natnraliMtian."    1  Woodd.  386.] 
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ance ;  except  only  thai;  he  is  incapable,  as  well  as  a  denizen,  of  boiagr  a  member 
of  the  privy  council,  or  parliament,  holding  offices,  erantfl,  Ac  (t)  ao  hill  for 
naturalization  can  be  i-eceived  in  either  house  of  parliament  withont  such  diea- 
bling  clauBe  in  it :  {j)  nor  vithoat  a  clause  disabling  the  person  from  obtaining 
any  immanity  in  trade  thereby  in  any  foreign  conntry,  unless  he  shall  have 
resided  in  Britain  for  seven  years  next  after  the  commencement  of  the  Besaion 
in  which  he  is  naturalized,  (k)  ^Neither  can  any  person  be  naturalized  or 
restored  in  blood  nnleas  he  hath  received  the  sacrament  of  the  Ix)rd's  eupper 
within  one  month  before  the  bringing  in  of  the  bill ;  and  nnlese  he  also  takes 
the  oaths  of  allegiance  and  Bupremacy  in  the  presence  of  the  parliament  (l) 
But  these  provieions  have  been  nsnally  diepenaed  with  by  special  act«  of  (nt) 
parliament,  previoiiB  to  bills  of  naturalization  of  any  foreign  princes  or  prin- 
cesses. (13) 

'These  are  the  principal  distinotions  between  aliens,  denizens,  and   r  ,«» ■■ 
natives:  distinctionB,  which  it  hath  been  frequently  endeavoured  since   L  ' 

the  commencement  of  this  century  to  lay  aunost  totally  aside,  by  one  general 
nataralization  act  for  all  foreign  protestants.  An  attempt  which  was  onoe  car- 
ried into  execution  by  the  statnte  ?  Ann.  o.  5 ;  but  this,  after  three  Years'  exper- 
ience of  it,  was  repealed  by  the  statute  10  Ann.  c.  5,  except  one  clause,  which 
was  just  now  mentioned,  for  naturalizing  the  children  of  English  parents  bom 
abroad.  However,  every  foreign  seamen,  who  in  time  of  war  serves  two  years 
on  board  an  English  sbip,  by  virtue  of  the  king's  proclamation,  is  ipso  facto  nat- 
uralized under  tne  like  restrictions  as  in  statnte  12  Wm.  Ill,  o.  S ;  (n)  and  all  for- 
eign protestants,  and  Jews,  upon  their  residing  seven  years  in  any  of  the  Amer- 
ican colonies,  without  being  absent  above  twO'  months  at  a  time,  and  ail  foreign 
protestants  serving  two  years  in  a  military  capacity  there,  or  being  three  years 
employed  in  the  whale  fishery,  without  afterwfuds  absenting  thems^vea  from  the 
king's  dominions  for  more  than  one  year,  and  none  of  them  foiling  within  the 
incapacities  declared  by  statute  4  Gea  II,  c.  21,  shall  be,  (upon  taking  the  oaths 
of  atlec^ance  and  abjuration,  or  in  some  cases,  an  affirmation  to  the  same  effect) 
naturalized  to  all  intents  and  pnrposea,  as  if  they  had  been  bom  in  this  king- 
dom ;  except  as  to  sitting  in  parliament  or  in  the  privy  council,  and  holding 
offices  or  grants  of  lands,  &c.,  from  the  crown  within  the  kingdoms  of  Great 
Britain  or  Ireland,  (o)  They  therefore  are  admissible  to  all  otherprivileges, 
which  protestants  or  Jews  bom  in  this  kingdom  are  entitled  to.  What  those 
privileges  are,  with  respect  to  Jews  (p)  in  particular,  was  the  subject  of  very 
bigh  debates  about  the  time  of  the  famous  Jew-bill ;  (q)  which  enables  all  Jews 
to  prefer  bills  of  natnralization  in  parliament^  without  receiving  the  sacrament, 
as  ordained  by  statute  7  Jac.  1.(14)  It  is  not  my  intention  to  revive  this  contro- 
versy again ;  for  the  act  lived  only  a  few  mouths,  and  was  then  repealed :  (r) 
therefore  peace  be  now  to  its  manes.  (16) 

ft)  I1M.  (Jl  Stnt,  1  Geo.  I,  c.  4.  (tj  SML  U  Qeo.  m,  o.  SI.  CIJ  StaLT  Jac.  I.  a.  ■. 

r*ij  StM.  1  Ann.  e.  1.     TOeo.O.c.S.    BGm.n.o.M.    4  Geo.  Ill,  □,  4.  M  StM.  11  Geo.  U,  c.  S. 

("oj  StaL  13  Oeo.  n,  e.  T.    3>  Qw.  Ill,  c.  44.    n  Qeo.  n,  o.  U.    1  6so.  m,  o.  W.    18  0«o.  m.  n.  91. 
fpj  A  prattv  koeurUe  ■ooonot  ofUie  Jem  UU  (heir  buuibment  In  B  Bdward  I,  uu;  be  fonad  In  Fcyune'i 
Demarrtr,  and  In  Kollo;  dejtire  JlarOimt,  b.  S,  c.  B. 
t    rgj  SUL  K  Oeo.  n,  e.  M.  frj  SUt.  >7  Geo.  n,  a.  1. 


fenloK  upon  him  oU  the  rights  and  capacities  of  a  nattml-buni  BrlHsb  Biibjeot,  except  the 
capacity  <^  being  a  member  of  the  privy  conncil,  or  of  either  bouse  of  parliament,  and  snch  ri^ts 
ana  oqiadties,  a  any,  oa  may  be  apedallf  excepted  in  tiie  ceriifioate.  B7  the  same  statute  it  is 
nuHWivei  enacted  th^t  my  woman  married  or  who  shatl  be  matried  to  a  natoral-bom  subject  or 
penon  Datnraliiecl,  shall  be  deemed  and  tsiken  to  be  benelf  natoraliied,  and  shall  have  all  the 
li^ta  and  privileges  of  a  natnral-bom  subject.] 

(14)  JewB  were  eiclndod  from  holding  civil  offices,  not  by  aoy  direct  enactment,  bnt  Bolely  br 
the  form  of  the  asseveration  appended  to  the  abjuration  r»th,  and  the  declaration  required  by  9 
Ooo.  IT,  c.  17,  which  vas  to  be  made  "  upon  tbe  true  &ith  of  a  Christian."  By  statute  9  and  9 
Vie.  p.  5'i,  this  declaration  was  dispensed  with  in  the  caae  of  corporate  offioes,  and  nnder  statute 
33  and  24  Tic.  c  St,  Jews  are  now  admitted  to  the  bonse  of  commons. 

(15)  By  the  constitntion  of  the  United  States,  congress  is  empowered  "to  eetabliBh  an 
niufurm  rule  of  oaturaliiatlon."     Art.  1,  $  8.     The  requirement  of  unifbrmltj  neoeaauily 
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OHAPTEEXL 

OF  THE  CLERGY. 

Thb  people,  irhether  aJieus,  denizenB,  or  natural-bont  Bnbjecta,  fire  dimible 
into  two  kiiidfl ;  the  derey  and  laity :  the  clergy,  comprehending  tJl  persons  in 
holy  orders,  and  in  eocusiaetical  offices,  will  oe  the  subject  of  the  following 
chapter.  (1) 

eiolndM  lecialatloD  bv  the  itatet  on  the  Mine  mltteot.  It  ia  competent  tea  oongran,  howerv, 
when  Qiey  Bftve  egubliahed  to.  nuifinm  role,  to  give  to  tlie  state  oonrti  jaiudwtum  under  It. 
8tAte  ».  Penney,  6  Bog.  621. 

The  following  are  the  proviiliniB  of  oongreedonal  le^ilalion  now  In  nnve : 

That  any  alien,  being  »  a«e  wbjtepenon,  may  beadmitted  to  beoomeadtiienof  theUiiited 
8tat«B,  or  any  of  them,  on  the  following  oonditiona,  an4  not  otherwiae : 

Vmt.  That  he  eboll  have  deolu^  on  oath  or  afflrmatloD,  before  t^e  snpreme,  snpeiior,  diatriot 
or  drcnit  court  of  «ome  one  of  the  bCUm,  or  of  the  territorial  diatricta  or  the  United  8tat«a,  or  a 
circuit  or  diatiiet  oonit  itf  the  United  States,  or  a  clerk  of  any  snoh  oonrt,  two  yean  at  leaat 
before  fail  admiadon,  thM  it  «m  bona  fide  hia  intention  to  become  a  dtiMn  of  the  United  fitatea, 
ood  to  muMnce  fb»Ter  all  allegiaDoe  and  fidelity  to  an;  foreign  prinoe,  jiotentate,  *tate  or 
■ovenlgnty  vhatevei,  and  partdonlarly  the  prince,  potent^e,  state  or  sovereign^  wfameof  inch 
alien  may  at  the  time  be  a  oltiMn  oi  nibjeet. 

Second.  That  he  aball  at  the  time  of  hia  i^pUcalion  to  be  admitted  doolan  on  oath  ta  afflima- 
tion,  befine  some  one  of  the  ooorta  aforesttid,  that  he  will  support  the  oonatitnlion  of  tlie  United 
StateB,  and  that  he  doth  abaolntelf  and  entirelj  renonnca  and  at^fntc  all  allegianoe  and  fldeli^ 
to  eveij  foreign  prince,  potentate,  state  or  aoTereigntj  wheraul  be  wai  before  a  dtiwn  or 
■nUecL 

Third.  He  qiiut  Battel^  the  eonrt  by  evidence  that  he  ha*  resided  within  the  United  8(at«a  Ave 
yean  M  least,  and  within  Oie  state  or  teiritoi?  where  the  conrtia  held  one  j;ear  at  least,  anddni- 
ing  that  time  beliaTed  as  a  man  of  good  moral  ohonKter,  attaolied  to  the  principles  of  the  consli- 
tntjou  of  the  United  Stales,  and  well  disposed  to  the  good  order  and  happmess  of  the  same. 

Fonrth.  He  shall  at  the  time  renonnoe  an;  hereditaij  title  or  order  of  nol^tf ,  if  aof  snoh  be 
maj  have  or  lielong  to. 

Any  alien,  being  a  free  white  person  and  a  minor  nnder  the  age  of  twenty-one  yeais,  wlio  sliall 
have  resided  in  the  United  Slates  three  yean  next  preceding  his  airiTing  at  the  we  of  twenty- 
one  years,  and  who  shall  oontiniie  to  reside  therein  to  the  time  of  mabng  application,  may,  aftar 
Iwooming  tn 
three  yearij  < 
mentioned. 

Any  alien  of  the  age  of  twenty-one  years  and  npwards,  who  enlisted  or  shall  enlist  in  the  aimiea 
of  the  United  States,  either  the  regnlar  or  volnuteer  fnroea,  and  has  been  or  shall  tie  honorably 
discfaaimd  titerefrom,  may  be  adndtted  to  become  a  dtdian  withont  any  previoas  declaration,  and 
on  proof  of  me  year's  reBtdence  wilhln  the  United  States. 

Thechildrenof  parents  dnIynat<umliMd,bMiignndeT  the  agaof  twen^-oneat  the  timeof  snch 
natnralintion,  ebtul,  if  dwelHog  within  the  United  States,  Im  considered  aaclt[zeng. 

If  an  alien  who  shall  have  deoiared  Us  intentions  shall  die  before  he  is  aotnally  natoiolised,  his 
widow  and  children  shall  be  considered  as  oitiiens  on  tding  the  oaths  presorilMd  by  law. 

No  alien  who  diall  be  a  oitisen,  denlseu  or  enbjeot  of  any  ooimtiy,  state  or  sovereign  with  whom 
the  United  States  shall  be  at  war  at  the  time  of  his  appboation,  shall  be  then  admitted  to  be  a 
dtUen  of  the  United  States. 

Tlie  statDtes  seteblishiug  the  foregdng  TCenlatlons,  and  dso  special  regntatJons  for  olssses 
of  aliens  resident  within  the  conntry  prior  to  the  18th  d^of  Jnne  1813,  wiilbefuandod  follows; 
Act  of  April  14,  iaD2,SStetatefl  at  Large,  31S;  oot  of  Uorcb  SC,  ISM,  S  id.  293 ;  aotofHarohS, 
1813.  3  Id.  811 ;  aot  of  March  !U,  1816,  3  id.  259 ;  act  of  36  May,  1824,  4  id.  69 ;  act  of  S4  May, 
1828, Id.  310;  aot  of  SB  Jane,  1848,  Sid.  340;  act  of  Jnly  IT,  ISSS,  id.  18Gt-3,  LitUe  A  Brown's 
ed.  597. 

If  on  alien  is  naturalised,  he  thereby  aoqoires  all  the  rights  of  a  natural  bom  oitisen,  inolodiug 
the  ri^t  to  take  real  prciporty  by  descent-  Ainslie  v.  MoHJn,  9  Mass.  454.  A  married  woman 
may  be  nattuBlised  without  the  concurrence  of  her  husband.  Priest  e.  Cummings,  16  Weud.  617. 
The  reddenoe  and  good  moral  character  of  the  appiioont  cannot  be  proved  by  omdavits  taken  cut 
of  Foart;  the  witnesses  must  be  present  for  examination.  Anonymous,  7  Hill,  137.  Hui 
natnraliiation  of  a  father  ip»o  faoto,  makes  his  son,  then  residing  in  the  United  States  and  a  minor, 
a  citiicn.    State  r.  Heoney.  5  Bag.  631. 

Distinctions  of  ciOnr,  so  far  as  they  are  made  important  by  the  statutes  above  rel^rred  to, 
are  periiapd  incoudUlcnt  with  the  mteenth  amendment  to  the  coustitutaon  of  (he  United 
States,  and  are  abolished  by  act  ofCongress  of  July  14,  1870. 

(1)  Mo«t  of  what  is  said  m  this  chapter  is  entirely  inapplicable  in  the  United  States,  Where  no 
established  cbnioh  exists. 

ms 
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This  venerable  bod;  (tf  men,  hdag  sepamte  and  set  apart  from  the  reat  of  the 
people,  in  order  to  attend  the  more  closely  to  the  service  of  Almighir  God,  have 
thereupon  large  privileges  allowed  them  by  onr  mnnicipal  lavs :  and  had  form- 
OTI7  mnoh  greater,  which  were  abridged  at  the  time  of  the  reformation  on 
accoant  of  the  ill  ase  which  the  popish  clergy  had  endeavoured  to  make  of  them. 
For,  the  laws  having  exempted  them  from  almost  every  personal  duty,  they 
attempted  a  total  exemption  from  every  seoalar  tie.  But  it  is  observed  by  Sir 
Edward  Coke,  (a)  that,  as  the  overflowing  of  waters  doth  many  times  make  the 
river  to  lose  its  proper  channel,  so  in  timee  past  ecclesiastical  persons,  seeking 
to  extend  their  liberties  beyond  their  trae  bonnds,  either  lost  or  enjoyed  not 
those  which  of  right  belonged  to  them.  The  personal  exemptions  ao  indeed 
for  the  most  part  oontiiiDe.  A  olei^yman  oannot  be  compelled  to  serve  on  a  jury, 
nor  to  appear  at  a  conrt>leet  or  view  of  frimk-pledge ;  woioh  almost  every  other 


The  oofub'tutiai  of  the  United  States  ezpreaslj  pndiibits  oongreu  jMnlng  aay  Uw  iMpeot- 
nig  an  estabHshment  of  raUelcat,  <»:  piohiUtiiiK  tlie  nae  oxoroiBe  menof.  Ist  emeiidnMiiI.  nu 
sevenl  ftate  coiutitiitioiw  aba  eonudn  ^«moiu  <»i  the  Mine  mbjeot,  Mme  of  wliioh  era  mil 
more  oompietaeiulTe.  but  Uie  geneial  pupoae  of  all  ia  Ute  same.  Con^lete  sepaiation  of  dunoli 
and  state,  emd  oonLplete  finedotn  in  rellpona  woralup  and  in  the  ezpieBaiou  at  nligloni  belief, 
are  the  nile  thronnont  the  Btatee.  Id  none  of  them  can  preferenoee  <:€  me  leHciDm  aeot  over 
another  be  establiRhed  br  Uw,  nor  compnlioiT  mpport,  bj  tazetloo  or  oHwrBlse,  of  religlone 
woTihip,  at  attendanoe  thereon,  be  required,  or  Tesbalnta  npon  the  free  exeroiee  at  nJteion 
aeomduig  to  tiie  dJotatea  of  the  oonsoienoe  be  impoeed.  Keveithdeea,  the  ooduomi  lew  cj^he 
land  Taoogniiea  Uie  &et  that  the  prevailing  religion  ie  Ohrletiaii,  and  It  will  not  watttx  one  wiUi 
impunity  to  ihook  the  moial  sense  hy  attereneae  which  a  Christian  oomnmnitj  would  Tuaid 
as  profiuie  OT  UaephemiHie.  TTpdegr^h  v.  Gommonwealtli,  li  8.  and  R.  3M;  Peoide  o.  Bu- 
Khe,  BJohnB.393;  State  e.  Ghanafer,  2  Harr.  B65;  UommonwealUi  v.  Kneeland,  30  Pick.  ^. 
Ror  IB  the  leet^nition  of  religion  and  of  a  seperinteading  providenoe  bj  the  appointment  of 
AhaplaJTW  6x  the  ann;  and  navy  and  for  laKisloOve  bodies  ana  the  like,  opposed  to  the  oonatita- 
tional  provisions  referred  t«,  thou)^  the  spiiit  of  Uioee  provisiooB  wonld  reqtiire  impartialitj  as 
between  religioias  denominaUons  m  msiing  mob  appointments.  Nor  ate  laws  for  tba  oompnl- 
BOiy  observaaoe  of  the  Christian  SobbaUi  □noonstitnUoiiaL  Commonweallh  v.  Wolf,  3  8.  and 
B.  BD ;  Commonwealtb  v.  Lisher,  17  id.  160 ;  Sbover  v.  State,  5  Sag.  559 ;  CindaDoti  i.  Rice,  16 
Ohio,  225 ;  State  v.  Xmba,  'M  Mo.  314 ;  Togleeong  v.  State,  9  lud.  112 ;  ProUokBtein  v.  Maror  of 
MobUe,  40  Ala.  725. 

The  reUgionB  aodetjea  wbiob  exist  Umni^ioiit  Uie  ststea  ore  qnite  different  In  thalr  organi- 
intion  from  Uioee  which  eilBt  in  England,  and  still  nioie  different  in  the  relations  they 
enstain  to  the  state.  They  are  for  the  most  part  formed  under  general  laws,  which  permit 
Uie  vohmtary  Inoorporoliun  of  soeietiee  of  attendaata  upon  rehf^ona  worahip,  nndet  snch 
legolaiions  as  tbey  ihali  see  St  te  establish  for  themselves,  and  with  power  to  nold  real  and 
pereonal  property  fm'  the  puipoees  of  their  oiganiiation,  but  for  no  other  pnrpoee.  lYnsteea 
of  Quaker  Society  v.  Dlokinson,  1  Dev.  189.  Ounoellor  Walworth  deaodDed  snob  a  socnety 
as  condsting  of  "  a  volontaiy  twsodatioD  of  indirldnale  or  familiee,  united  for  the  poipoae 
of  liaTing  a  oommon  place  of  woralitp,  and  to  provide  a  proper  teaeher  to  instmct  mem  in 
religions  doctrines  and  dntiea,  and  to  administer  the  ordioaooes  of  baptism,  Ao.  Although  a 
chiuch  or  body  of  professing  Christiani  is  almost  nniforml;  conneoted  with  suoh  a  society  or 
eongre^tion,  the  members  of  the  ^nroh  have  no  other  or  greater  rights  than  any  other 
membwH  of  the  eooiety  who  statedly  attend  with  them  for  the  pnrpoees  of  divine  vmship. 
Over  Uie  chonji,  as  snob,  the  legal  or  tem^ral  tribnnals  of  the  state  do  not  profess  to  have 
any  jnrlsdiction  whatever,  except  so  tar  as  is  necessary  to  protect  the  dvii  rights  of  oUieis, 
and  to  preserve  the  pnblic  peace,  All  qnestions  relating  to  the  faith  and  praotioe  of  the 
ohnrcb  and  its  meml>en  belong  to  the  cboroh  judicatories,  to  which  the^  have  volnntarily 
subjected  themeelves.  But,  as  a  general  principle,  thoee  eoolesiaslioal  jndicatories  oannot 
interfere  with  the  temporal  concerns  of  the  DongneatioDs,  or  society,  with  which  the  oburoh 
or  the  members  thereof  are  oooneated."  Baptist  Cbnrch  v.  Witherell,  3  Paige,  301.  Such  a 
Mcie^,  when  duly  incorporated,  is  not  on  ecoleslastloal,  but  a  private  civil  oorpoiadon,  the 
membcbs  of  the  society  being  the  corporators,  and  the  trustees  tbe  managing  officers,  with 
BDch  powers  as  the  stHDte  confers,  and  the  ordinary  discretjonaiy  powwa  of  offlcers  in  civil 
OorpOTations.  Koberteon  o.  Bullions,  11  N.  T.  S43.  The  oburoh  oonneoted  with  the  society, 
if  any  there  be,  ianot  leoogniiedin  thelaw;  the  ooiparat^sfl  in  the  society  ore  not  Deoessaii^ 
members  thereof  and  Uie  society  may  chiuigo  its  government,  &ith,  form  of  worship,  diaa- 
pline  and  ecclesiastical  relations  at  will,  subject  only  to  the  reaU^nCa  imposed  by  ihedr 
artioles  of  aesoeiation  and  to  tbe  general  laws  of  the  state.  Hobertson  v.  BulUons,  11  N.  T. 
Ha;  ParlshofBellportt.Tooker,ti9  Barb.  956;  same  case,  31  K  T.  ti6T ;  Bnrrel  c.  Associated 
Befonn  Cbur^  44  Baib.  383.  The  artiolea  of  association  will  determine  who  shall  vote 
where  tbe  state  law  does  not  prescribe  qneHfi cations:    State  e.  Crowell,  4  Heist  390;  and  the 
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r  «4.»  1  person  is  obliged  to  do ;  (d)  btit  if  a  layman  is  *Bammoned  on  a  jury, 
•■  ■•   and  before  the  trial  takee  ordere,  he  shall  not  with  ataoding  appear  and 

be  sworn,  (c)  Neither  can  he  be  chosen  to  anj  temporal  office;  a»  baili^  reeve, 
constable,  or  the  like :  in  ngaii  of  his  own  continnal  attendance  on  the  sacred 
fnnction.((f )  During  bis  attendance  on  divine  serrice  he  ia  priTiI^;ed  from 
arrests  in  civil  Biiite.(0)  In  cases  also  of  felony,  a  olerk  in  orders  shall  hare 
the  benefit  of  his  clergy,  without  being  branded  in  the  hand;  and  may  likewise 
have  it  more  than  once,  (2)  in  both  wojch  paiticnlars  he  is  distingnished  from  a 
layman.  (/)  Bnt  as  they  nave  their  privileges,  so  also  they  have  their  disabili- 
ties, on  account  of  their  spiritaal  avocatioQa.  Clergymen,  we  have  seen,  (0)  are 
incapable  of  sitting  in  the  house  of  commons;  ani^  by  statute  21  Hen.  Vill,  c. 
13,  are  not,  in  general,  allowed  to  take  uiy  huids  or  tenements  to  &im,  npon 
pain  of  lol per  month,  and  total  avoidance  of  the  lease;  (3)  nor  upon  like  pun 
to  keep  any  tanhonse  or  brewhonse ;  nor  shall  engage  in  any  muLiier  of  trade, 
nor  sell  any  merchandize,  under  forfeiture  of  the  treble  value:  which  prohibi- 
tion is  consonant  to  the  canon  law. 

In  the  frame  and  constitution  of  ecclesiastical  polity  there  are  divers  ranks 
and  degrees ;  which  I  shall  consider  in  their  respective  order,  merely  as  they  are 
taken  notice  of  by  the  secular  laws  of  Englana:  without  intermeddling  with 
the  canons  and  conetitotions,  by  which  the  clergy  have  bound  themselves.  And 
under  each  division  I  shall  consider,  1.  The  method  of  their  appointment  3. 
Their  rights  and  duties:  and  3.  The  manner  wherein  their  character  or  office 
may  cease. 

L  An  archbishop  or  bishop  is  elected  bythe  chapter  of  his  cathedral  church, 
by  virtue  of  a  license  from  the  crown.  Election  was,  in  veir  early  times,  the 
usual  mode  of  elevation  to  the  episcopal  chair  throughout  all  Christendom ;  and 
this  was  promiscuously  performed  by  the  laity  as  well  as  the  clergy:  (A)  till  at 
.  «„~g  1  length  becoming  tumultuous,  the  *emperors  and  other  sovereigns  of  the 
L  J   respective  kingdoms  of  Europe  took  the  appointment,  in  some  dmee, 

into  their  own  hands,  by  reserving  to  themselves  the  right  of  confirming  these 
elections,  and  of  granting  investiture  of  the  temporalties,  which  now  began 
almost  universally  to  be  annexed  to  this  spiritual  dignity ;  without  which  con- 
firmation and  investiture,  the  elected  bishop  could  neither  be  consecrated  nor 


Iq*C.«.  (oI  f  LeoD.  190. 

(s)  StaLSOEdir.  IILd.  t.    1  Bin.  □,  o.  10. 
it.  1  Hen.  VII,  0. 18,  ud iKdw.  TI,  o.  IS.  [g) 
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(h|i>WCma«]H«MjHi>.    Falm.lS.    S  BoU.  Bep.  UK.    M.  Park,  A.  D.  KM. 

aociatj  nuy  eaUbllih  raoh  iuIm  i»  they  may  Qiink  prop«  for  praMivlng  ordar  -vibea  met  for 
pnblio  wnrabip,  and  use  Ui«  neoeiMaiT  foroe  to  remove  a  penoo  who  ia  HBUubing  the  todety  by 
wUlltal  vMatiou  of  tbeea  roles.  MoLain  c.  Hatlook,  7  tnd.  635.  If  there  Bhoold  be  a  diamp- 
tion  of  the  aooietj,  the  title  to  the  oorporat«  propertr  will  rem^  with  that  part  of  it  which  la 
aotiiig  in  hvtnumj  with  ite  own  law ;  secedera  will  lie  entitled  to  do  part  of  iL  UcOinnid  e. 
'W'atM)n,41  Penn.  St.  9;  H.  E.  Charah  of  Ginoiimatj  v.  Vood.  6  Ohio,  t^;  Keyterc.  Stanaifer, 
6  Ohio,  363:  Ferraria  v.  Yaeooncellei,  23  HL  456.  And  this  will  be  true,  notwitlutaadinx  a 
ohange  in  dootrine  on  Ihe  part  of  the  ooatndliug  nuOoiitf.  Kejser  t>.  Stansifer,  6  Otuo, 
363.  The  oovrts  of  the  state  do  not  interfere  with  the  control  of  those  corporaljonti,  or  with  the 
adnunistntioii  of  ohnrub  mles  or  diBorpline,  tinleas  civil  ngbta  hecome  involred,  and  then  only 
tbr  the  proteotjon  of  saoh  rights.  Hendiicksoo  n.  Deoow,  Sax.  Gh.  577;  Baptist  Chmohe. 
irHbeien,  3  Paige,  301.  Bat  it  Is  verj  common  to  provide  bj  statute  that  the  real  eat^  of 
Baoh  oorporaljons  shall  only  be  sold  by  the  triutees,  aEter  obt<umng  a  license  fcum  some  dedgna- 
ted  ooort  of  reooid. 

It  is  not  neo«8sary  that  chnrohes  should  be  incorporated  in  order  to  beoome  the  beneficiariee 
of  dfta  to  oharitable  nses ;  as  to  which  see  Hill  on  Tnut^es,  99  and  note:  Adams'  Bqnity, 66 
and  note ;  Stoiy  Eq.  Jnris.  i  1137,  et  aeq. ;  Tiffilay  and  Bullatd  on  Trosts,  332. 

(S)  Benefit  of  alsrgy  was  abolished  in  BngUnd  by  statDles  7  and  8  G«o.  lY,  □.  S8,  uid  in  Ire- 
land by  statota  9  Geo.  IV,  c.  54,  and  the  learning  on  this  anbicct  has  ceased  to  be  of  practical 
impoitanoe.  Besides  what  oar  commentator  has  on  the  subjeot  in  book  4,  o.  38,  the  onrions 
reader  will  pOToae  with  interest,  Hale,  P.  C.  c.  45 ;  Bairingtun's  Observations  on  the  itAtuttfa ; 
Hobart's  R^  888 ;  SUt«  Trials,  vol.  18,  p.  631,  note ;  vol.  13,  p.  1015 ;  voL  SO,  p,  650,  note. 

(3)  The  law  on  this  sabject  boa  recently  been  oonaolidated  and  amended  bv  statntes  1  and  3 
Tic.  c.  106:  Saadsrio.  o.  49;  and3and4Tio.  c.  SG.  See  Haleo.  Hale,  4  Beav.  369;  Halls. 
Franklin,  3  H.  and  T.  259;  Lewis  v.  Blight,  4  BO.  and  BL  917. 
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reoeiye  any  secular  profita.  TMb  right  vas  acknowledged  in  the  Emperor  Char- 
lemague,  A.  D.  773,  by  Pope  Hadnan  I,  and  tiie  coaucil  of  Lateran,  (t)  and 
oniTersallv  ejtercised  by  other  Christian  princes :  but  the  policy  of  the  coart  of 
Borne  at  tne  same  time  began  by  degrees  to  exclude  the  laity  from  any  share  in 
these  elections,  and  to  confine  tbem  wholly  to  the  clergy,  which  at  length  was 
completely  effected ;  the  mere  form  of  election  appearing  to  the  people  to  be  a 
thing  of  uttle  conseqaence,  while  the  ciown  was  in  possession  of  au  absolute 
negative,  which  was  almost  equivalent  to  a  direct  right  of  nomination.  Hence 
the  rieht  of  appointing  to  bishoprioks  is  said  to  have  been  in  the  crown  of  Eng- 
land (h)  (as  well  as  other  kingdoms  of  Europe)  even  in  the  Sason  times ;  be- 
cause tne  rights  of  confirmation  and  investiture  were  in  effect,  though  not  in 
form,  a  right  of  complete  donation.  (/)  But  when,  by  length  of  time,  the  cus- 
tom of  mftking  elections  by  the  clergy  only  was  fully  established,  the  popes  began 
to  except  to  the  usual  method  of  granting  these  investitures,  which  was  per 
an»Klum  et  bacttlwn,  by  the  prince's  delivermg  to  the  prelate  a  ring,  and  pastoral 
staff  or  crosier ;  pretending  that  this  was  an  encroachment  on  the  church's 
authority,  and  an  attempt  by  these  symbols  to  confer  a  spiritual  j  urisdlction :  and 
Pope  Gregory  VII,  towards  the  close  of  the  eleventh  century,  published  a  bull 
of  excommunication  against  all  princes  who  should  dare  to  confer  investitures, 
and  all  prelates  who  should  venture  to  receive  them,  (m)  This  was  a  bold  step 
towards  effecting  the  plan  then  adopted  by  *the  Roman  see,  of  rendering  r  *g~n  -i 
the  deigy  entirSy  independent  of  the  civil  authority:  and  long  and   ^  ^ 

eager  were  the  contests  occasioned  by  thispap^  claim.  But  at  length,  when  the 
Emperor  Henry  V  agreed  to  remove  all  suspicion  of  encroachment  on  the  spirit- 
ual character,  by  conferring  investitures  for  the  future  per  sceptrum  and  not  per 
annulum  et  imculitm  ;  and  when  the  kings  of  England  and  France  consented 
also  to  alter  the  form  in  their  kingdoms,  and  receive  only  homage  from  the 
bifihops  for  their  temporalties,  inst^d  of  investing  tbem  by  the  ring  and  cro- 
sier; the  court  of  Borne  found  it  prudent  to  suspend  for  a  while  its  other 
pretensions.  {») 

This  concession  was  obtained  from  King  Henrr  the  First  in  England,  by 
means  of  that  obstinate  imd  arrogant  prelate,  Archoiahop  Anselm :  (o)  but  King 
John,  about  a  century  aftewards,  m  omer  to  obt^n  the  protection  of  the  pope 
against  his  discontented  barons,  was  also  prevailed  upon  to  give  up  by  a  char- 
ter, to  all  the  monasteries  and  cathedrals  in  the  kingdom,  the  free  right  of 
electing  their  prelates,  whether  abbots  or  bishops:  reserving  only  to  the  crown 
the  custody  of  the  temporalties  during  the  vacancy;  the  rorm  of  granting  a 
license  to  elect,  (which  is  the  original  of  our  coti^e  d'ealire,)  on  refusal  whereof 
the  electors  mignt  proceed  without  it;  and  the  right  of  approbation  afterwards, 
which  was  not  to  be  denied  without  a  reasonable  and  lawful  cause,  {p)  This 
grant  was  expressly  reoognized  and  confirmed  in  King  John's  magna  carta  (q) 
and  was  again  established  by  statute  25  Edw.  Ill,  st.  6,  g  3. 

But  by  statute  26  Hen.  VlII,  c  30,  the  ancient  right  of  nomination  was,  in 
effect,  restored  to  the  crown ;  (i)  it  being  enacted,  t£at  at  every  future  avoid- 
ance of  a  bishoprick,  the  king  may  send  the  dean  and  chapter  his  usual  license 
to  proceed  to  election ;  which  is  always  to  be  accompanied  with  a  letter  missive 
from  the  king,  containing  the  name  of  the  person  whom  he  would  have  them 
elect:  and,  if  the  dean  and  chapter  delay  their  election  above  twelve  days,  the 
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:.  3,  but  nvlved  bv  1  and  3  P.  and  H.  c.  8, 

,. ., .--1.5;  38 and 87710.0.196.] 

But  the  bUhopricfl  of  tJie  sew  foundation,  that  is  to  aaj,  Qlouoeater  and  Etrifttol,  (now  nnitod) 
Petmbotoagb,  Ozfbrd,  Ohwiet,  ttipon  latA  MtmofaBateT,  have  been  and  Mdll  are  donative. 

Vol.  1.— 31  241 


.  \^.(H)' 


-glC 


380  Or  THE  Clebqt.  [Book  I. 

r*3801  'iio^^^tion  shall  deyolve  to  the  king,  who  nuiy  by  letters  patent  ap- 
'-  ^  point  sach  person  as  he  pleases.  This  election  or  nomination,  if  it  be 
of  a  bishop,  must  be  signified  by  the  king's  letters  patent  to  the  archbishop  of 
the  province ;  if  it  be  of  an  archbishop,  to  the  other  archbishop  and  two  bishops, 
or  to  four  biehopa;  requiring  tbem  to  confirm,  invest,  and  consecrate  the  person 
so  elected:  which  tjiey  are  bound  to  perform  immediatclv,  without  any  applica- 
tion to  the  see  of  Rome.  After  which  the  bishop  elect  shall  sue  to  the  king  for 
his  temporalties,  shall  make  oath  to  the  king  and  none  other,  and  shall  take 
restitution  of  his  secular  possessions  out  of  the  king's  hands  only.  And  if  such 
dean  and  chapter  do  not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and  consecrate  such  bishop 
elect,  they  shall  incur  all  the  penalties  of  aprtBtnunire.  (5) 

An  archbishop  is  the  chief  of  the  clergy  in  a  whole  province ;  (6)  and  has  the 
inspection  of  the  bishops  of  that  province,  as  well  as  of  the  inferior  clergy,  and 
may  deprive  them  on  notorious  cause,  (r)  The  archbiehop  has  also  his  own  dio- 
cese, wherein  he  exercises  episcopal  jurisdiction ;  as  in  his  province  he  exercises 
archiepiscopal.  As  archbishop  he,  upon  receipt  of  the  kin^s  writ,  calls  the  bish- 
ops and  clergy  of  his  province  to  meet  in  convocation :  but,  without  the  king's 
writ,  he  cannot  assemole  them,  (a)  To  him  all  appeals  are  made  &om  infenor 
jurisdictions  within  his  province;  and,  as  an  apt^al  lies  fW>m  tiie  bishops  in 
person  to  him  in  person,  so  it  also  lies  from  the  consistory  courts  of  each  dio- 
cese to  his  archiepiscopal  court.  During  the  vacancy  of  any  see  in  his  province, 
he  is  guardian  of  the  spiritualities  thereof,  as  the  king  is  of  the  temporalties; 
and  he  executes  all  ecclesiastical  jurisdiction  therein.  If  an  archiepiscopal  see 
be  vacant,  the  dean  and  chapter  are  the  spiritual  guardians,  ever  since  the  ofSce 
of  prior  of  Canterbury  was  abolished  at  tiie  reformation,  (t)  The  archbishop  is 
entitle  to  present  by  "lapse  to  all  the  ecclesiastical  livings  m  the  disposal  of  his 
r  *381 1  *^io<^^8an  bishops,  if  not  filled  within  six  months.  And  the  archbishop 
<-  '   has  a  customary  prerogative,  when  a  bishop  is  consecrated  by  liim,  to 

name  a  clerk  or  chaplain  of  his  own  to  be  provided  for  by  such  suffragan  bishop ; 
in  lieu  of  which  it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  llii.> 
archbishop,  his  executors  and  assigns,  the  next  presentation  of  ench  dignity  or 
benefice  in  the  bishop's  disposal  within  that  see,  as  the  archbishop  himself  sTiall 
choose ;  which  is  therefore  called  his  option :  (u)  which  options  are  only  binding 
on  the  bishop  himself  who  grante  them,  and  not  on  his  sucoessor.  (7)  The  pre- 
rogative itself  seems  to  be  derived  from  the  legatine  power  formerly  annexed  by 
the  popes  to  the  metropolitan  of  Canterbury,  (w)  And  we  may  add,  that  the 
papal  claim  itself  (like  most  others  of  that  encroaching  see)  was  probably  set  up 
in  imitation  of  the  imperial  prerogative  called  ^>n'mtB  or  ^nmaria  precet; 
whereby  the  emperor  exercises,  and  hath  immemonally  exercised,  (x)  a  nght  of 
naming  to  the  first  prebend  that  becomes  vacant  after  his  accession  in  every 
church  of  the  empire,  (y)    A  right  that  was  also  exercised  by  the  crown  of  £ng- 

Sharjock  of  Options, 


(■)  Shu 
IB  V.  806. 


Mod.  DnlT.  Hlit.  xxlx.  S 


(6)  [Jn  Reg.  v.  Archbinhop  of  Cauterbmy,  11  Q.  B.  483,  the  qoesticiii  whether,  nnder  the 
above  statute,  itig  imperative  on  Qie  metropolitan  to  ooofirm  Oie  bishop  desigoate  wilhunt 
taking  notice  of  abjeations  put  forward  thereto,  was  disoosBed  on  an  ^pUoation  for  a  mandainiu, 
bnt  the  court' beioe  equally  divided,  no  order  waemade.] 

(6)  [The  archbifliop  of  Ctmterbmy  batli  the  preoedeucj  of  all  the  clergy ;_  next  to  him  ttie 
archbi^ji  of  York ;  next  to  him  the  blBhop  of  London  ;  next  to  him  the  bishop  of  Ihirfaam ; 
next  to  him  the  blahop  of  Winchester:  and  then  all  the  otiier bishops  of  both  prnvincea  after  the 
eenioritj  of  their  consecration;  but  ir  anv  of  them  be  a  privy  councillor  he  takee  place  after 
the  bishop  of  Durham.    Stat  31  Han.  Till,  o.  10 :  Co.  Litt  M.] 

n)  [OptiiiQB  seem  however  to  have  been  abohsbed,  perhaps  ondesignBdlj,  by  itatntes  3  and 
4  Vic.  c.  113,  a.  42,  which  enacts  that  "  it  shall  not  Im  lawftil  for  any  Epiritoal  person  to  sell  or 
SMign  any  patmnage  or  presentation  belonging  to  him  by  virtoe  of  any  digmty  or  spiritual 
office  held  by  him,  and  that  every  Hooh  sale  or  ueigfunent  dtall  be  nqh  and  vrad  to  all  Intenta 
and  purpose."] 


„A^.TO1' 


glC 


Chap.  11]  Of  the  Cwstar.  881 

land  in  the  reign  of  £dward  I ;  (2)  and  which  probably  gave  rise  to  the  royti 
corodies  which  were  mentioned  in  a  former  chapter.(a)  It  is  likewise  the  pnri- 
l^e,  by  custom,  of  the  archbishop  of  Canterbnry,  to  crown  the  kings  and  queens 
of  this  kingdom.  And  he  hath  aUo,  by  the  etatute  35  Hen.  YIII,  c.  21,  the  power 
of  gisating  dispensationB  in  anj  case,  not  oontrary  to  the  holy  scnptures  and 
the  law  of  God,  where  the  pope  nsed  formerly  to  grant  them :  which  ia  the 
foundation  of  his  granting  special  licenses,  to  marry  at  any  place  or  time,  to  hold 
two  liYings,(8)  and  the  like ;  and  on  this  also  is  founded  tne  right  he  exercises 
of  conferring  degrees,(9)  in  prejudice  of  the  two  nnivcrsities.{5) 

*The  power  and  authority  of  a  bishop,  besides  the  adminiBtration  of  r  ^.^gq  -1 
certain  holy  ordinances  peculiar  to  that  aacred  order,  consist  principally   I-  J 

in  inspecting  the  manners  of  the  people  and  olerey,  and  punishing  them  in  order 
to  reformation,  by  eocleaiaetical  censureB.(10)  To  this  purpose  he  has  several 
courts  nnder  him,  and  may  visit  at  pleasure  every  part  of  his  diocese.  His 
chancellor  is  appointed  to  hold  his  coujrte  for  him,  and  to  assist  him  in  matters 
of  eccleaiaetical  law ;  (11)  who,  as  well  as  all  otiier  ecclesiastical  ofScers,  if  lay  or 
married,  must  be  a  doctor  of  the  civil  law,  so  created  in  some  university,  (c)  It 
is  also  the  businese  of  a  bishop  to  institute,  and  to  direct  induction,  to  all  eccle- 
siastical livings  in  his  diocese. 

Archbishoprioks  and  bishopricks  may  become  void  by  death,  deprivation  for 
any  very  gross  and  notorious  crime,  and  also  by  resignation.  All  resignations 
must  be  made  to  some  Buperior.(c2)  Therefore  a  bishop  mast  resign  to  hia 
metropolitan ;  but  the  archbishop  can  resign  to  none  bnt  the  king  himselt 

IL  A  dean  and  chapter  are  the  oonncil  of  the  bishop,  to  assist  him  with  their 
advice  in  adairs  of  religion,  and  also  in  the  temporal  concerns  of  his  see.(e) 
When  the  rest  of  the  clergy  were  settled  in  the  several  parishes  of  each  diooeae, 
aa  hath  formerly  (/)  been  mentioned,  these  were  reserved  for  the  celebration  of 
divine  service  in  the  bishop's  own  cathedrd ;  and  the  chief  of  them,  who  pre- 
sided over  the  rest,  obtained  the  name  of  decanus  or  dean,  being  probably  at 
first  appointed  to  superintend  ten  canons  or  prebendanes. 

All  ancient  deans  are  elected  by  the  chapter,  by  conge  d'  eslxre  &om  the  king) 
and  letters  missive  of  recommendation  ;  in  the  same  manner  as  bishops :  (IS) 
bnt  in  those  chapters,  that  were  foanded  by  Henry  VIII  out  of  the  spoils  of  the 
dissolved  roonasteries,tbe  deanery  is  donative,and  the  installation 'merely  r  «„„„  -, 
by  the  king's  letters  patent(^)  The  chapter,  consisting  of  canons  qt  *-  ■' 
prebendaries,  are  sometimes  appointed  by  the  king,  sometimes  by  the  bishop, 
and  sometimes  elected  by  each  other. 

The  dean  and  chapter  are,  as  was  before  observed,  the  nominal  electors  of  a 
bishop.  The  bishop  is  their  ordinary  and  immediate  superior ;  and  has,  gen- 
erally speaking,  the  power  of  visiting  them,  and  correcting  their  excesses  and 
enormities.    They  had  also  a  check  on  the  bishop  at  common  law ;  for  till  tiie 
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qttam^itltobtrttaaee^tartrtt.rttptelat.    £rat.  11  IMiT.  I.    S  Pirn.  ItU.    (a)Ch.TlU,  pi««3H. 
W  uiM.  Uod.  ta&.  (I)  I  Kep.  Tfi.  Co.  UL  101,  W.  (/)  Pi««  113,  IM.  («)  (llbi.  Cod.  ITS. 

(8)  [Now  repJatad  by  frtstnto  1  and  2  Tie.  c  106,  us.  fr-T.] 

(^)  [Bnt  altEoQKh  the  arobbiBhop  can  confer  aJl  the  degrees  whioh  are  takan  in  tfie  univer. 
dties,  yet  the  ^ladnates  of  the  two  nmrersitiofl,  bj  varioae  aota  of  parliament  and  other  regn- 
lationa,  are  entitled  to  many  privilegsB  which  are  not  extended  to  what  is  called  a  LambetJ) 
decree ;  as,  for  instance,  those  degrees  which  are  a  qaalifioation  for  a  diBpensatioo  to  bold  two 
Unn^  are  confined  by  31  Hen.  Till,  c.  13,  a.  Ii3,  to  the  two  nnivenitiea.] 

(10)  For  prooeedinjn  bj  ttie  bishop  In  Uie  case  of  cle^vmen  charged  with  offianoes  against 
flifl  lava  eooleelastio^,  or  ooaoerning  whom  thera  nu^  enet  aoandol  or  evil  report,  Bee  3  and  4 
Tk.  e.  86. 

(11)  [B«8idiH  Ma  chancellor,  the  bishop  ban  his  wohdeaoon,  dean  and  chapter,  and  vioai' 
genenl  to  asaist  him.  Gverv  bishop  may  retain  fonr  ohaplains.  81  Hen.  Till,  c.  13,  s.  16 ;  6 
Blii.  o.  1.] 

(13)  [The  andent  deaneries  are  now,  however,  bv  statntes  3  tmd  i  Vie.  o.  113,  s.  24,  in  th^ 
direct  pabonage  of  the  qneen,  who  qipointe  thereto  by  lettere  patent] 


,.V^.t>(.)' 


K^IC 
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statute  33  Hen.  YIII,  c.  28,  bis  grant  or  lease  would  not  have  bonnd  Mb  succes- 
sors, tinleBS  confirmed  by  tiie  dean  and  chapter.(A) 

Deaneries  and  prebendfl  may  become  void,  like  a  bishoprick,  by  death,  by 
deprivation,  or  by  resigHatioo  to  either  the  king  or  the  bi8hop.{t)  Also  I  may 
here  mention,  once  for  all,  that  if  a  dean,  prebendary,  or  other  spiritnal  person 
be  made  a  bishop,  all  the  prefermente  of  which  he  was  before  possessed  are  void ; 
and  the  king  may  preaent  to  them  in  right  of  his  prerogative  rojaL  Bat  they 
are  not  void  oy  the  election,  but  only  b^  the  consecration .(j) 

IIL  An  archdeacon  hath  an  eccleBiastical  inrisdiction,  immediately  sobor- 
dinato  to  the  bishop,  throughout  the  whole  of  his  diocese,  or  in  some  particolar 
part  of  it.  (13)  He  is  nsuall^  appointed  by  the  bishop  himself;  and  hath  a 
kind  of  episcopal  anthoritj,  originally  drarived  from  the  bishop,  but  now  inde- 
pendent and  distinct  &om  h\B.(k)  He  therefore  visite  the  clergy ;  and  has  hie 
separate  conrt  for  punishment  of  offenders  by  spiritnal  censures,  and  for  hearing 
all  other  canses  of  ecclesiastical  cognizance. 

rV".  The  rural  deans  are  very  ancient  officers  of  the  chnrch,(/)  hut  almost 
grown  out  of  nse ;  though  their  deaneries  still  subsist  as  an  ecclesiastical  divis- 
ion of  the  diocese,  or  arcbdeaconir.  They  seem  to  have  been  depnties  of  the 
r  *384 1  *^*^^''P'  planted  all  round  his  diocese,  the  better  to  inspect  the  conduct 
•-  J  of  the  pmtchial  clergy,  to  inquire  into  and  report  dilapidations,  and  to 
examine  the  candidates  for  oonflrmatioii ;  and  armed,  in  minuter  matters,  with 
an  inferior  degree  of  judicial  and  coercive  authority .(m)  (11) 

V.  The  next,  and  indeed  the  most  numerous,  order  of  men  in  the  system  of 
eocleeastical  polity,  are  the  parsons  and  vicars  of  churches :  in  treating  of  whom 
I  shall  first  marlc  out  the  distinction  between  them ;  ^all  next  observe  the 
method  b^  which  one  may  become  a  parson  or  vicar ;  shall  then  briefly  toncli 
irpoD  their  rights  and  duties ;  and  shall,  lastly,  shew  how  one  may  cease  to  Im 
either. 

A  parson,  persona  eedena,  is  one  that  hath  full  possession  of  all  the  rights  of 
a  parochial  church.  He  is  called  parson,  persona,  because  by  his  person  the 
chorch,  which  is  an  invisible  body,  is  represented ;  and  he  is  in  himself  a  body 
corporate,  in  order  to  protect  and  defend  the  rights  of  the  church,  which  he  per- 
sonates, by  a  perpetual  succession .(m)  He  is  sometimes  called  the  rector,  or 
governor,  of  «ie  church  :  but  the  appellation  of  parson,  however  it  may  be 
depreciated  by  familiar,  clownish,  and  indiscriminate  use,  is  the  most  legal,  most 
beneticial,  and  most  honorable  title  that  a  parish  priest  can  enjoy ;  because 
such  a  one.  Sir  Edward  Coke  obserres,  and  he  only  is  said  vicmt  aeu  personam 
eedeaia  gerere.  A  parson  has,  during  his  life,  the  freehold  in  himself  of  the  par- 
sonage bouse,  the  glebe,  the  tithes,  and  other  dues.  But  these  are  sometimes 
expropriated  ;  that  is  to  say,  the  benefice  is  perpetually  annexed  to  some  spirit- 
u^  corporation,  either  sole  or  aggregate,  bemg  the  patron  of  the  livins ;  which 
the  law  esteems  equally  capable  of  providing. for  the  servi^  of  the  church,  as 
any  single  private  clergyman.  This  coatrivance  seems  to  have  sprung  &om  the 
policy  of  the  monastic  orders,  who  have  never  been  deficient  in  subtle  inven- 
tions for  the  increase  of  their  own  power  and  emoluments.  At  the  firet  estab- 
lishment of  parochial  clergy,  the  tithes  of  the  parish  were  distributed  in  a 

M  Co.  Lit.  IDS.  If)  FlDwd.  m. 

(flBro.  Abr.  I.  BrmeiaaUim,t,  a.    Cro.  &Ui.  MS,  7M.    S  Boll.  Abr.  Sn.    t  Mod.  901.    Bidk.  1». 

(ti  I  Barn.  Kool.  Lur,  «,  «.  (I)  Emuiat,  Far.  Antlq.  OS.  {■•)  Qtpt.  Cod.  ITS,  UN. 


tliAt  is,  altet  aame  c«remoniw,  place  him  In  a  Btdl  In  the  oathedia)  ohnroh  to  whkli  he  belongs, 
whereby  he  is  «aid  to  h»TB  a  pUoe  b  the  oboir.    WeXa.  o.  15. 

An  arcbdMoon  in  a  mimHterial  oSoeT,  end  oaiinot  raAue  to  Bweai  a  chnicbwaiden  elected 
by  the  pariah.     Lord  Bay.  136.1 

(14)  [Bat  Ihia  offlco,  deeaiHU  niralit,  U  wholly  eztiiiKQiHhed,  If  It  ever  had  separate  eziet- 
ence ;  and  now  the  archdeaoon,  Hid  ohanoellta  ot  Uie  alooese,  exeonte  the  anUunitv  fonnerlv- 
attached  to  it] 
?44 
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fourfold  diyiaion:  oae,  for  the  nse  of  the  bishop ;  another,  for  maintaining 
•the  fabric  of  the  church ;  a  third,  for  the  poor ;  and  the  fourth,  to  pro-  p  ,ggg  -■ 
vide  for  the  incnmbent  When  the  sees  of  the  bishops  became  otLer-  '-  -' 
wiae  amply  endowed,  they  were  prohibited  from  demanding  their  uBual  share  of 
these  tithes,  and  the  division  was  into  three  pta*ts  only.  And  hence  jt  was  in- 
ferred bj  the  monasteries,  that  a  small  part  was  snfQcient  for  the  officiating  priest ; 
and  that  the  remainder  ml^ht  well  be  applied  to  the  use  of  their  own  tratemi- 
ties,  (the  endowment  of  which  was  construed  to  be  a  work  of  the  most  exalted 
piety,)  snbjoct  to  the  barthen  of  repairio?  the  church  and  providing  for  its  con- 
stant supply.  And  therefore  they  begged  and  bought,  for  masses  and  obits,  and 
sometimes  even  for  money,  all  theadTowsons  within  their  reach,  and  then  appro- 
priated the  benefices  to  the  use  of  their  own  corporation.  But,  in  omer  to 
complete  such  appropriation  effectually  the  king's  license,  and  coneeot  of  the 
bishop,  must  first  oe  obtained :  because  both  the  king  and  the  bishop  may  soma 
time  or  ofhesr  have  an  int«reBt,  by  lapse,  in  the  presentation  to  the  benefice; 
which  can  never  happen  if  it  be  appropriated  to  the  use  of  a  corporation,  which 
never  dies :  and  also  becanse  the  lav  reposes  a  confidence  in  them,  that  they 
will  not  consent  to  any  thing  that  shall  be  to  the  prejudice  of  the  church.  The 
consent  of  the  patron  aJso  is  necessarily  implied,  because,  as  was  before  observed, 
the  appropriation  can  be  originally  made  to  none,  but  to  such  spiritual  corpo- 
ration ae  IB  also  the  patron  of  the  church ;  the  whole  being  indeed  nothing  ela^ 
bnt  an  allowance  for  the  patrons  to  retain  the  tithes  and  glebe  in  their  own 
hands,  without  presenting  any  clerk,  they  themselves  undertaking  to  provide 
for  the  service  of  the  church,  (o)  When  the  appropriation  is  thus  mad^  the 
^propriatore  and  their  snccessora  are  perpetual  imisous  of  the  church ;  and 
must  sue  and  be  sued,  in  all  matters  conoeming  the  rights  of  the  church,  by  the 
name  of  parsons.(c) 

This  appropriation  may  be  severed,  and  the  church  become  dist^propriat^ 
two  ways :  as,  first,  if  the  patron  or  appropriator  presents  a  olerk,  who  is  insti- 
tuted and  inducted  *to  the  parsonage ;  for  the  incumbent  so  instituted  r  «qgg  -i 
and  inducted  ie  to  all  intents  and  purposes  complete  parson ;  and  the   I-  ■> 

appropriation,  being  once  severed,  can  never  be  re-united  again,  unless  by  » 
repetition  of  the  same  solemnities,  {a)  And,  when  the  clerk,  so  presented,  is 
distinct  &om  the  vicar,  the  rectory  tnns  vested  in  him  becomes  what  is  called  a 
sinecure;  because  he  hath  no  cure  of  souls,  having  a  vicar  under  him  to  whom 
that  cure  is  committed,  (r)  Also,  if  the  corporation  which  has  the  appropria- 
tion is  dissolved,  the  parsonage  becomes  disappropriate  at  common  law ;  beumse 
the  perpetuity  of  person  is  gone,  which  is  necessary  to  support  the  appropriati<»i. 

In  this  manner,  and  subject  to  these  conditions,  may  appropriations  be  made 
at  this  day:  and  thus  were  most,  if  not  all,  of  the  appropriations  at  present 
existing  originally  made;  being  annesed  ^  bishopncks,  prebends,  religons 
housefl,  nay  even  to  nunneries,  and  certain  military  orders,  all  of  which  were 
spiritual  corporations.  At  the  dissolution  of  monasteries  by  statul«B  2?  Hen. 
VIII,  c.  28,  and  31  Hen.  VIII,  c.  13,  the  appropriations  of  me  several  parson- 
aj^ea,  which  belonged  to  those  respective  religious  houses,  (amounting  to  more 
than  one  third  of  all  the  parishes  in  England)  (s)  would  have  been  by  the  rules 
of  the  common  law  disappropriated,  h.M  not  a  clanse  in  those  statutes  inter- 
vened, to  give  them  to  the  king  in  as  ample  a  manner  as  the  abbots,  ftc.,  formerly 
held  the  same,  at  the  time  of  their  dissolution.  This,  though  perhaps  scarcely 
defensible,  was  not  vrithont  example;  for  the  same  was  done  in  former  reij^s, 
when  the  alien  priories,  that  is,  such  as  were  filled  by  foreigners  only,  were  dis- 
solved and  given  to  the  crown,  (t)  And  from  these  two  roots  have  sprung  all  the 
lay  appropriations  or  seoular  parsonages,  which  we  now  see  in  the  lungdom ; 
they  having  been  afterwards  granted  out  fhjm  time  to  time  by  the  crown.  («) 

{a)  Plnwd,  4ea«W.  (p)Hoh.S07.  ig)Co,  JAtt.  K. 

(rlSlncnnrog  might  aim  bo  crested  by  other ""  " — .--— .  . —   — 


(H)  Sir  H.  Siielman 
leUndaDflaymou. 


orTKh.  G.  t ;  Spelm;  AvoUtgy,  Hi.  {if  !  liuL  K*. 
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r  *387 1  *T}ie8eapprQpriatmg  corporations,  or  religious  honaes,  were  wont  to 
'-  J   depute  one  of  toeir  own  body  to  perform  divine  aemce,  and  administer 

the  sacraments,  in  those  parishes  of  which  the  society  waa  fJius  the  parson. 
This  officiating  minister  was  in  reality  no  more  than  a  curate,  deputy,  or  vice- 
gerent of  the  appropriator,  and  therefore  called  vicariux,  or  vicar.  Mis  stipend 
was  at  the  discretion  of  the  appropriator,  who  was  however  bound  of  common 
right  to  find  somebody,  (fui  iili  de  temporalibtti,  ^iscopo  de  spiritucdibui,  d^eat 
respond«re.  (w)  But  tiiis  waa  done  in  so  scandalous  a  manner,  and  the  parishes 
aaffered  so  much  by  the  neglect  of  the  appropriatora,  that  the  legislature  was 
forced  to  interpose:  and  accordingly  it  is  enacted  by  statute  15  Ric  II,  c  6,  that 
la  all  appropriations  of  churches,  the  diocesan  bishop  shall  ordain,  in  propor- 
tion to  the  volne  of  the  church,  a  competent  sum  to  be  distributed  among 
the  poor  parishioners  anually:  and  that  the  vicarage  shall  be  suMcienily 
endowed.  It  seems  the  parishes  were  frequently  sufferers,  not  only  by  tne  want 
of  divine  service,  but  also  by  withholding  those  alms,  for  which,  among  other 
purposes,  the  payment  of  tithes  was  originally  imposed :  and  therefore  in  this 
act  a  pension  is  directed  to  be  distribute  among  the  poor  parochians,  aa  well 
as  a  sufficient  stipend  to  the  vicar.  But  he,  King  liable  to  be  removed  at 
the  pleasure  of  the  appropriator,  was  not  likelv  'Si  insist  too  rigidly  on  the 
le^  suflScieacy  of  the  stipend :  and  therefore,  by  statute,  4  Hen.  IV,  c^  13, 
it  is  ordained,  that  the  vicar  shall  be  a  secular  person,  not  a  member  of  any 
religious  house ;  that  he  shall  be  vicar  perpetual,  not  removable  at  the  caprice 
of  the  monastery  ;  and  that  he  shall  be  canonically  instituted  and  inducted, 
and  be  sufflciently  endowed,  at  the  discretion  of  the  ordinary,  for  these  three 
express  purposes;  to  do  divine  service,  to  inform  the  people,  and  to  keep 
hospitality.  The  endowments  in  consequence  of  these  statutes  have  usually 
been  by  a  portion  of  the  glebe,  or  land,  belonging  to  the  parsonage,  and  a  par- 
ticular share  of  the  tithes,  which  the  appropriatora  found  it  most  troublesome  to 
r  *3S8 1  '^'^^'^^  ^'"^  which  are  ^therefore  generally  called  privy  or  small  tithes; 
'-  -'   the  greater,  or  predial,  tithes  being  still  reserved  to  their  own  use.    But 

one  and  the  same  rule  was  not  observed  in  the  endowment  of  all  vicarages. 
Hence  some  are  more  liberally,  and  some  more  scantily,  endowed ;  and  hence  the 
tithes  of  man^  things,  as  wood  in  pahdcuiar,  are  in  some  parishes  rectorial,  and 
in  some  vicarial  tithes. 

The  distinction  therefore  of  a  parson  and  vicar  is  this:  the  parson  has  for 
the  most  part  the  whole  right  \o  aii.  the  eoolesiastioal  daes  in  his  parish :  but  a 
vicar  has  generally  an  appropriator  over  him,  entitled  to  the  best  part  of  the 
moSts,  to  whom  he  is  in  effect  perpetual  curate,  with  a  standing  salary.  (16) 
taiough  in  some  places  the  vicarage  nas  been  considerably  augmented  by  a  large 
sbafe  of  the  great  tithes;  which  augmentations  were  greatiy  assisted  by  t£e 
statute  29  Car.  II,  c  S,  enacted  in  favour  of  poor  vicars  and  cnratea,  which  ren- 
dered saoh  temporary  augmentations,  when  made  by  the  appropriatora,  per- 
petnaL  (16) 

The  method  of  becoming  a  parson  or  vicar  is  much  the  same.  To  both  there 
Sfe  four  requisites  necessary ;  holy  orders,  presentation,  institution,  and  indue- 
tioD.  The  method  of  conferring  the  holy  ordera  of  deacon  and  prieat,  according 
to  the  liturgy  and  canons,  (x)  is  foreign  to  the  purpose  of  these  Commentaries ; 
any  larther  tnan  as  they  are  necessary  requisites  to  make  a  complete  parson  or 
vicar.  By  common  law,  a  deacon  of  any  age  might  be  instituted  and  inducted 
to  a  parsonage  or  vicarage;  but  it  was  ordained  by  statute  13  Eliz.  c.  12,  that  no 

(^)  Seld.  Tim.  o.  11, 1.  104  Bee  t  Bpn-Kcel.  Law,  U8. 


\ij  a  Miiea  of  rtabitM  whion  are  ooDeoted  la  Onpp'e  Law  o 
3,  0.  1. 

(16)  A  ladical  obanj^e  in  the  law  of  tithes  wu  mtrodooed  by  gtatntoR  6  and  7  WiUiam  IT,  a. 
71,  tbe  pnrpuxe  of  whieh  vras  to  oommnle  thU  vesationn  and  imtating  burden  into  a  rent  chuce, 
sdjiutea  ti}  tbe  averafco  prioe  if  poni.  The  commatation,  if  not  made  volnntaiily,  mi^t  M 
cumpalBorv,  ander  tha  diivction  ol'  iiLI.e  commJBiduitera. 

im 
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person  under  twenty-three  years  of  age,  and  in  deacon's  orderB,  ehould  be  pre- 
sented to  any  benefice  with  cure;  and  if  he  were  not  ordained  priest  within  one 
year  after  his  induction,  he  ehould  be  ipse  facto  depriyed ;  and  now,  by  etatute 
13  and  14  Car.  II,  c.  4,  no  pereon  ia  capable  to  be  admitted  to  any  benefice,  nnlees 
he  hath  been  first  ordained  a  priest ;  (1?)  and  then  he  is,  in  the  language  of  the 
^a,w,  a  clerk  in  orders.  But  if  be  obtains  orders,  or  a  license  *to  pre^,  r  «„«»  -, 
by  money  or  corrupt  practices,  (which  seems  to  be  the  true,  though  not   ^  J 

the  common,  notion  of  simony,)  the  person  giving  such  orders  forfeits  (y)  40/. 
nnd  the  person  receiving  102.,  and  is  incapable  of  any  ecclesiaatical  preferment 
for  seven  years  afterwams. 

Any  clerk  may  be  presented  (>)  to  a  parsonage  or  vicarage ;  that  is,  the  patron 
to  whom  the  advowson  of  the  chnrch  belongs,  may  ofifer  his  clerk  to  the  bishop 
of  the  diocese  to  be  instituted.  Of  advowsons,  or  the  right  of  presentation,  be- 
ing a  species  of  private  property,  we  shall  find  a  more  convenient  place  to  treat 
in  the  second  pari;  of  these  Commentariee.  But  when  a  clerk  ib  presented,  the 
bishop  may  refuse  him  upon  many  accounts.  As,  1.  If  the  patron  is  escom- 
municated,  and  remains  in  contempt  forty  days,  (a)  Or,  3.  If  the  clerk  be  unfit : 
(b)  which  unfitness  is  of  several  kinds.  First,  with  re^rd  to  his  person ;  as  if 
be  be  a  bastard,  an  outlaw,  an  excommunicate,  an  alien,  under  age,  or  the  like,  (c) 
Next,  with  regard  to  his  faith  or  morals ;  as  for  any  particular  heresy,  or  vice 
that  is  meUum  in  se  ;  but  if  the  bishop  allies  only  in  generals,  as  that  he  is 
gckiamaiicas  inveteratus,  or  objects  a  fault  that  is  malum  prohibiium  merely,  as 
haunting  taverns,  playing  at  unlawful  games,  or  the  like ;  it  is  not  good  cause 
of  refbsiu.  id)  Or,  lastly,  the  clerk  may  be  unfit  to  discharge  the  pastoral  office 
for  want  of  learning.  In  any  of  which  cases  the  bishop  may  remse  the  clerk. 
In  case  the  refnsal  is  for  heresy,  schism,  inability  of  learning,  or  other  matter  of 
ecclesiastical  cognizance,  there  the  bishop  must  give  notice  to  the  patron  of  such 
his  cause  of  refusal,  who,  being  usually  a  layman,  is  not  supposed  to  have  knowl* 
edge  of  it,  else  he  cannot  present  by  lapse ;  but,  if  the  cause  be  temporal,  there 
he  is  not  bonnd  to  give  notice,  (e) 

*If  an  action  at  law  be  brougnt  by  the  patron  against  the  bishop  for  r  «„g^  -. 
refusing  his  clerk,  the  bishop  must  asagD  the  cause.    If  the  cause  be  of  ■■  ^ 

a  temporal  nature,  and  the  tact  adnutted,  (as,  for  instance,  outlawry,)  the  judges 
of  the  king's  courts  must  determine  its  validity,  or,  whether  it  be  sufficient  cause 
of  refusal ;  but,  if  the  fact  be  denied,  it  must  be  determined  bv  a  jury.  If  the 
cause  be  of  a  spiritual  nature,  (na  heresy,  parbicularly  alleged,)  the  fact,  if  denied, 
shall  also  be  determined  by  a  juij ;  and,  if  the  fact  be  admitted  or  found,  the 
oonrt,  upon  consultation  and  adviee  of  learned  divines,  shall  decide  its  sufficien- 
cy. (/)  If  the  cause  be  want  of  learning,  the  bishop  need  not  specify  in  what 
points  the  clerk  is  deficient,  but  Only  allege  that  he  is  deficient:  (a)  for  the  stat- 
ute 9  Edw.  II,  st  1,  c  13,  is  express,  that  the  examination  of  the  fitness  of  a 
person  presented  to  a  benefice  belongs  to  the  eoclesiastical  jndge.  But,  because  it 
would  be  nugatory  in  this  case  to  demand  the  reason  of  refusal  from  the  ordi- 
nary, if  the  patron  were  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit:  therefore,  if  tlie  bishop  returns  the  clerk  to  0& 
miniu  gufficiene  in  Hteralura,  the  court  shall  write  to  the  metropolitan  to  re-es- 
amine  him,  and  certify  his  qualifications ;  which  certificate  of  the  archbishop  ia 
final.  (A) 

If  the  bishop  hath  no  objections,  but  admits  the  patron's  pr««eatation,  the 
clerk  so  admitted  is  next  to  be  instituted  by  him,  which  ia  a  kind  of  investiture 

{y)  StU.  U  Elll.  c.  e. 

Ill  A  IsTiiuu  TBttj  alio  bo  prawDted  ;  bul  he  miut  Uke  priaat's  order*  befbre  his  admlmlon.  1  Bum  US. 

«il  1  Boll.  Abr.  at.  IS)  QlMT.  L.  It.  0.  M. 

lO  1  Boll.  Abr.  iM.    snuLOl     StM.  S  Ua/D,  O.I.    TBIo.  0,0.  U.  (iflBBop.  OB. 

lolltniLtB.  (/)Slutm.  l^ftBav.SS.    tLov.SlS.  (»)SIuLbK. 

(IT)  [Bj  MDoa  34,  no  mie  ahall  be  admitted  Ut  the  order  of  t  dsaoon  tJUhe  be  twentv-thret 

rmalA;  and  by  tliat  canon,  and  also  bv  13  EUi.  o.  IS,  no  one  oan  take  the  order  of  a  pneet  till 
bo  fall  four  and  twentj  jetm  old.    3  Bom'B  Bo.  L.  27.} 
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of  the  spiritual  part  of  the  benefice ;  for  by  institution  the  osre  of  the  sonls  of 
the  pansh  is  committed  to  the  charge  of  toe  clerk.  When  a  vicar  is  instjtated, 
he,  besides  the  uaaal  forms,  takes,  if  required  by  the  bishop,  an  oath  of  perpetual 
residence ;  (18}  for  the  maxim  of  law  is,  that  vicnriva  non  AaHt  vicanvm :  and 
as  the  non-reeidence  of  the  aippropriators  was  th«  cause  of  the  perpetual  estab- 
liehment  of  Ticara^s,  the  law  judges  it  very  improper  for  them  to  defeat  theeud 
of  their  constitntion,  aod  by  absenoe  to  create  the  very  mischiefs  which  they 
r  *391 1  ^^^  appointed  *to  remedy :  espmally  as,  if  any  profits  are  to  arise 
I-  -I   from  putting  in  a  curate  and  living  at  a  distance  from  the  parish,  tlte 

appropriator,  who  is  the  real  parson,  has  undoubtedly  the  elder  title  to  them. 
When  the  oidinary  is  also  the  patron,  and  eonfert  the  living,  the  presentation 
and  inetitntion  are  one  and  the  same  act,  and  are  called  a  collation  to  a  benefice. 
By  iuBtitution  or  collation  the  church  Ib  full,  so  that  there  can  be  no  fteeh  pre- 
sentation till  another  vacancy,  at  least  in  the  case  of  a  common  patron ;  but  the 
church  is  not  fall  against  the  king  till  indnctlDn ;  nay,  even  if  a  clerk  is  insti- 
tuted upon  the  kin^B  presentation,  the  crown  may  revoke  it  before  induction, 
and  present  another  clerk,  (i)  Upon  institution,  also,  the  clerk  may  enter  on 
the  parsonage-house  and  glebe,  and  take  the  tithes ;  but  he  cannot  grant  or  let 
them  or  brin^  an  action  ^r  them,  till  induction. 

Induction  is  performed  by  a  mandate  from  the  bishop  to  the  archdeacon,  who 
usually  issues  out  a  precept  to  other  clergymen  to  perform  it  for  him.  It  is  done 
by  giving  the  cierk  corporal  possession  of  the  church,  as  by  holding  the  ring  of 
the  door,  tolling  a  bell,  or  the  like;  and  is  a  form  required  by  law,  with  intent 
to  give  all  the  parishioners  due  notice,  and  sufficient  certainty  of  their  new  min- 
ister, to  whom  their  tithes  are  to  be  paid.  This  therefore  is  the  investiture  of 
tbe  temporal  part  of  the  benefice,  as  institution  is  of  the  spiritual  And  when  a 
clerk  is  thus  presented,  instituted,  and  inducted  into  a  rectory,  he  is  then,  and 
not  before,  in  full  and  complete  possession,  and  is  called  in  law  pertona  imper- 
sonata,  or  parson  imparsonee.  {Ic) 

The  righta  of  a  parson  or  vicar,  in  his  tithes  and  eccleeiaatical  dnea,  fidl  more 
properly  under  the  second  book  of  these  Commentaries:  and  as  to  his  duties, 
they  are  principally  of  ecclesiastical  cognizance ;  those  only  excepted  which  are 
laid  upon  him  oy  statute.  And  those  are  indeed  so  numerous,  that  it  is  imprac- 
tioable  to  recite  them  here  with  any  tolerable  conciseness  or'accuiacy.  Some 
r  'SflZ  1  °^  '^^"^  ^^  ""'^  remark,  as  they  *ari»e  in  the  progress  of  our  inquiries; 
*-  J  but  for  the  rest  I  must  refer  myself  to  such  authors  as  have  compiled 
treatises  expressly  upon  this  subject.  (H  I  shall  only  just  mention  the  article  of 
residence,  upon  the  supposition  of  which  the  law  doth  style  every  parochial 
minister  an  mcumbent  (19)  By  stetnte  ^1  Hen.  VIII,  c  13,  persons  wilfUly 
absenting  themselves  from  their  benefices,  for  one  month  together,  or  two 
months,  in  the  yeu*,  incur  a  penalty  of  hi.  to  tiie  king,  and  62.  to  any  person  that 
will  sue  for  the  same,  except  cnaplains  to  the  king,  or  others  therein  men- 
tioned, (fn)  during  their  attendance  in  the  household  of  such  as  retain  them :  and 
also  except  (n)  all  heads  of  houses,  ma^strates,  and  professors  in  the  universities, 
and  all  students  under  forty  years  of  age  residing  there,  bona  fide,  for  stad^. 
Legal  residence  is  not  only  in  the  parish,  but  also  in  the  parsonage  house,  if 
there  be  one ;  for  it  hath  been  resolved,  (o)  that  the  statute  intend&d  residence, 

(I)  Co.  LIU.  SM.  (k)  Co.  LItt.  800. 

"'  '""IM  ira  taiT  nnneraui ;  but  there  areftir  whicb  eui  be  railed  on  wlUi  eeitalntT.    Anou  Umu 
ip  OlbKin')  Codtx,  Dr.  Bnrn'e  jEnilaliuMniI£<w>,  vid  tbe  eaiUiredlllDiii  of  the  qtrgrmiuPi  lam. 


Hi  under  tbe  n*ine  of  Dr.  Watnon,  bnt  compiled  bv  Hr.  Fltce,  aburlsler. 
__ n.  vm  c.  si  rn>  "        —       — 


(MJ  SUt  ffiH«n.  vm,  o 


(18)  TbiA  oitUi  1e  no  lonfcer  repaired.  See  irtatates  1  and  2  Tk.  o.  106,  b.  61.  The  oath  to  be 
taken  U  presoribed  by  the  "  clerical  Hnbaoription  act,  1885." 

(19)  Atthoogh  an  oath  of  readence  is  not  now  reqaired,  jet  anf  Bidritnal  petMn  holding  a 
benenoe,  who  abseota  himself  therefrom  for  any  period  exceeding  three  moutha,  rorfejla 
therebv  a  portion  of  the  (uinual  valne,  varying  from  one-third  to  tMee-fonrthB  of  the  whole, 
accordmg  to  the  time  of  absenoe.  See  BtatntcB  1  and  3  Tie.  e.  106,  and  13  and  H  Tic.  c.  93.  In 
portioQlai  caaee  the  bishop  may  giant  lieensea  for  noD-reddenoe.  Bee  the  Btatntee  above  cdted 
for  de  law  a«  to  pluralitiea. 
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not  only  for  serving  the  core,  and  for  hospitality;  but  also  for  mantaining  the 
honee,  that  the  sncoesaor  also  may  keep  nospitalit;  there :  and,  if  there  be  no 
parsonage  honse,  it  hath  been  holden  that  the  incumbent  ie  bound  to  hire  one, 
in  the  same  or  some  neigbonring  parlBh,  to  answer  the  pnrpuses  of  residence. 
For  the  more  effectual  promotion  of  which  important  duty  among  the  parochial 
clergy,  a  provision  ie  made  by  the  statute  17  Ueo.  Ill,  o.  53,  for  raiEing  money 
upon  eccleeiaBtical  benefices,  to  be  paid  off  by  annnally  decnsasiug  instalments, 
and  to  be  expended  in  rebuilding  or  repanug  Hie  houses  belonging  to  Buch 


We  have  seen  that  there  is  but  one  way  whereby  one  may  become  a  parson  or 
vicar :  there  are  many  ways  by  which  one  may  cease  to  be  so.    1.  By  death. 

3.  By  cession,  in  taking  another  benefice.  For,  by  statnte  21  Hen.  VIII,  c.  13, 
if  any  one  having  a  benefice  of  8^  per  annuin,  or  upwards  f  according  to  the 
present  valuation  in  the  king's  books)  (p)  accepts  any  other,  the  first  shall  be 
adjudged  void  unless  he  obtams  a  dispensation  which  no  one  is  entitled  to  have, 
but  the  chaplains  of  the  king  and  others  therein  mentioned,  the  brethren  and 
sons  of  lords  and  knights,  and  doctors  and  bachelors  of  divinity  and  law 
admitted  by  the  universities  of  this  realm.  And  a  vacancy  thus  maae,  for  want 
of  a  dispensation,  is  called  cession,  (20)  3.  By  consecration ;  for,  as  was  men- 
tioned  before,  when  a  clerk  is  promoted  to  abishoprick,  all  bis  other  *pre-  r  ^gag  ■■ 
ferments  are  void  the  instant  that  he  is  consecrated.  But  there  is  a  I-  -* 
method  by  the  fiivonr  of  the  crown,  of  holding  such  livings  in  commendam. 
Gommsnda,  or  eccUsia  commendaia,  is  a  living  commended  by  the  crown  to  the 
care  of  a  clerk,  to  hold  till  a  proper  pastor  is  provided  for  it  This  may  be  tem* 
porary  for  one,  two,  or  three  years ;  or  per^tnal :  being  a  kind  of  dispensation 
to  avoid  the  vacancy  of  the  living,  and  is  called  a  commenda  relinere.  (21) 
There  is  also  a  commenda  recipere,  which  is  to  take  a  benefice  de  novo,  in  the 
bishop's  own  gift,  or  the  gift  of  some  other  patron  consenting  to  the  same ;  and 
this  is  the  same  to  him  as  institution  and  induction  are  to  another  clerk,  (q) 

4.  By  resignation.  But  this  is  of  no  avail,  till  acc^ted  by  the  ordinary ;  into 
whose  hands  the  resignation  must  be  made,  (r)  S.  By  deprivation ;  either,  first 
bv  sentence  declaratory  in  the  ecclesiastical  court,  for  fit  and  sufficient  causes 
allowed  by  the  common  law ;  such  as  attainder  of  treason  or  felony,  {s)  or  con- 
viction oi  other  infamous  crime  in  the  king's  courts ;  for  heresy,  infidelity,  {t) 
gross  immorality,  and  the  like ;  or,  secondly,  in  pursuance  of  divers  penal  statutes, 
which  declare  the  benefice  void,  for  some  nonfeasance  or  neglect,  or  else  some 
malfeasance  or  crime:  as,  for  simony;  (u)  for  mtuntuning  any  doctrine  in 
derogation  of  the  king's  supremacy,  or*  of  the  thirty-nine  articles,  or  the  book  of 
common-prayer;  (v)  for  neglecting  after  institntion  to  read  the  liturgy  and 
articles  in  thechumi,  or  make  the  declarations  against  popery,  or  take  the  abju- 
ration oath ;  (to)  for  using  any  other  form  of  prayer  than  the  liturgy  of  the 
church  of  England ;  {x)  or  for  absenting  himself  sisty  days  in  one  year  from  a 
benefice  belonging  to  a  popish  patron,  to  which  the  clerk  was  presented  by  either 
of  the  universities ;  {y)  in  all  which,  and  similar  cases,  (x)  the  benefice  is  ipso 
facto  void,  without  any  formal  sentence  of  deprivation. 

VI.  A  curate  is  the  lowest  degree  In  the  chnrch ;  being  in  the  same  state  that 
a  vicar  was  formerly,  an  ofSciating  temporary  minister,  instead  of  the  proper 

l7>  Cn>.  Cu-.  «e.  ID  Hob.  1U.  (rt  Ocd.  Jac.  HB.  ^ 

(ODver.KH.    Jeok.  HO.  (ft  Flla.  Abr.  tit.  Trial.  51.  totSMLSI  BUi.  o.«.    UAdd.D.U 

(BlS&LlEUs.  0.  ludS.    13K1II.0.13.  (w)  SUL  IS  EUi.  o.  11.    1*  Ckr.  n,  a  4.    tOed.l.a.S; 

(X)  Slat.  1  XUs.  0.  a.  (r)  Snt.  I  W.  ana  If.  c.  M.  (c)  B  Bep.  W.  W. 

(20)  By  B.  11  of  I  and  S  Vic.  o.  106,  the  acoeptanca  of  preferment  by  any  spiritual  pereon  hold- 
ing any  other  proferment  or  benefice,  vacates  tlie  former  prefennenL  In  general  two  livings 
cannot  now  be  beld  by  llie  same  perBon,  nnless  the  beneiloes  be  nithio  ten  milee  of  eacb  other, 
or,  if  the  popolatlon  of  one  snehbonefloe  eiceed  3000,  or  theirioint  yearly  valae  excood  lOOOI., 
allien  the  yearly  valne  of  one  lie  Jess  thaa  150L  and  ita  population  more  XM-n  SOOO,  in  which  case 
ILe  two  may  be  held  jointly.    See  atatutes  above  mentioned. 

(SI)  Theac  commendamn  are  nun-  aboMied.    Statutes  6  and  7  'Wm.  IT,  o.  77. 
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r  *394 1  i>i<^°'"^°^  Thoagh  *there  are  what  are  called .  perpetual  curacies, 
>■  -I  where  all  the  tithes  are  appropriated,  and  no  vicarage  endowed,  ^being 
for  Bome  particular  reasons  (a)  exempted  tmm  the  statute  of  Hen.  lY,)  but, 
instead  thereof,  such  perpetual  curate  is  appointed  by  the  appropriator.  With 
regurd  to  the  other  species  of  curates,  thej  are  the  objects  of  some  particular 
statutes,  which  ordain,  that  such  as  serve  a  church  during  its  Tacancy  shall  be 
paid  such  stipend  as  the  ordinary  thinks  reasonable,  out  of  the  profits  of  the 
vacancy :  or,  if  that  be  not  sufficient,  by  the  successor  within  fourteen  days  after 
he  takes  possession :  (b)  and  that,  if  any  rector  or  vicar  uomiQates  a  curate  to  the 
ordinary  to  be  licensed  to  serve  the  cure  in  Mb  absence,  the  ordinary  shall  settle 
his  stipend  under  his  band  and  seal,  not  exceeding  502.  per  annum,  nor  less  than 
Mi.  and   on  failure  of  payment  may  aeqnester  the  profits  of  the  benefice. 

Hius  much  of  the  clergy,  properly  so  called.  There  are  also  certain  inferior 
ecclesiastical  officere  of  whom  the  common  law  takes  notice ;  uid  that  princi- 
pally to  assist  the  ecclesiastical  jurisdiction,  where  it  is  deficient  in  powers.  On 
which  officers  I  shall  make  a  few  cursory  remarks. 

VII.  Churchwardens  are  the  guardians  or  keepers  of  the  church,  and  repre- 
sentatives of  the  body  of  the  pansh.  (rf)  They  are  sometimes  appointed  by  the 
minister,  sometimes  by  the  parish,  Bometimes  by  both  together,  as  custom 
directs.  (23)  They  are  taken,  in  favour  of  the  church,  to  be  Tor  some  purposes 
a  kind  of  corporation  at  the  common  law ;  that  is,  they  ore  enabled  by  that 
name  to  have  property  in  goods  and  chattels,  and  to  bring  actions  for  them,  for 
the  use  and  profit  of  the  parish.  Yet  they  may  not  waste  the  church  goods,  but 
may  be  removed  by  the  parish,  and  then  willed  to  account  by  action  at  the  com- 
mon law ;  but  there  is  no  method  of  calhng  them  to  account  but  by  first 
removing  them ;  for  none  can  legally  do  it  but  those  who  are  put  in  their  place, 
r  *895 1  *^^  ^  lands,  or  other  real  property,  as  the  church,  churchyard, 
I-  '  &c.,  they  have  no  sort  of  interest  therein ;  but,  if  any  damage  is  done 
thereto,  the  parson  only  or  vicar  shall  have  the  action.  Their  office  also  is  to 
repair  the  church,  uid  make  rates  and  levies  for  that  purpose :  but  these  are 
recoverable  only  in  the  ecclesiastical  court  (24)  They  are  also  joined  with  the 
overseera  in  the  care  and  maintenance  of  the  poor.  They  are  to  levy  (e)  a  Bhil> 
ling  forfeiture  on  all  such  as  do  not  repair  to  church  on  SundajB  and  holidays, 
and  are  empowered  to  keep  all  pereons  orderly  while  there ;  to  which  end  it  has 
been  held  that  a  churohwarden  may  justify  the  pulling  off  a  man's  hat,  wiUtout 
being  guilty  of  either  an  assault  or  trespass.  (/)  (25)  There  are  also  a  multi- 
tude of  other  petty  parochial  powers  committed  to  their  charge  by  divera  acts  of 
parliament,  (y) 

VIII.  Parish  clerks,  and  Bcrtons  are  also  regarded  by  the  common  law  as  per- 
sons who  have  ft^eholds  in  their  offices ;  and  therefore  though  they  maybe  pun- 
ished, yet  they  cannot  be  deprived,  by  ecclesiastical  censure8.(A)  (26)    The  por- 

(11)  1  Bnrni  Ecol.  Id*,  Ol.  (ftl  StU,  38  Hen.  Vm,  o.  11.  (6)  Stat.  It  Ann.  rt,  S,  o.  U. 

(d)  In  Snreden  thej  have  ■ImQu'  offlcan,  wbom  Cbciv  call  UoroHiwarteiKlM.    SUernhook,  L.  S,  a.  T. 

(e)BUl.  IKIH.  o.S.  1/1I1>T.  19*. 

Igl  Soe  lATnbard  ofChnrobvudeiu,  at  the«nd  of  hia  Bimurdbai  and  Dr.  Bnm,  Ut.  Ckmrth,  CiarA- 


^_,  _, „ ^, IS  1  and  3  Tio.  o.  106,  and  31  and  33Vlo.  o,  117. 

(S3)  [2  Atk.  eeo ;  3  Stn.  um ;  1  Tent  2S7.  Bnt  where  there  ia  no  fmoh  oustom,  the  eleo- 
tion  miist  be  according  to  the  direotiona  of  the  canoiiB  of  the  church  (can.  89,  90),  which  direct 
that  all  ohtuohwardeua  or  quest  men  In  everv  faiiBb  shall  be  chosen  bf  the  joint  oongeot  of 
Uie  miruBter  ODd  the  parignionen,  if  it  may  be ;  bnt  if  the;  cannot  agree  upon  mch  choic«, 
then  the  minister  in  to  choose  one,  and  the  porikhionert  another ;  and  without  such  joint  or 
several  ohoice,  none  shall  take  upon  Uiemaclvee  to  be  chardiwardenB.  Gitw.  Ood.  241:  1 
Stra.  145;  Sid.  1346.1 

(24)  The  pnyment  of  these  i»  DO  longer  compnleory.    StatnteeSl  and33Tlo.  o.  109. 

(25)  Bee  Hawe«.  Planner,  ISaand.  13;  Burton  o.  Heneon,  10  U.  and  W.  105, 

(86)  These  are  removable  fbr  wilfol  neglect  or  miBbehavionr  tinder  statute  7  and  S  Tic  o.  69. 
The  parieh  clerk,  if  in  orders,  is  tioensed  and  removable  in  lite  manner  as  a  stipendiwy  curate. 
Ittid.    A  woman  may  hold  the  office  of  sextan.    Sti.   1114. 
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ish  clerk  was  fonnerly  veiy  frequently  in  holy  orden,  and  some  are  so  to  this 
day.  He  is  geneniUy  appointed  by  tbe  incumbent,  but  by  custom  may  be 
diosen  bv  the  inhabitantB ;  and,  if  snoh  onstom  appears,  the  court  of  kind's 
benoli  Till  grant  a  mandamus  to  the  aidideaoon  to  swear  him  in,  for  the  estab- 
lishment  of  the  custom  turns  it  into  » temporal  or  oivil  light  (t) 


CHAPTER  Sn. 
OF  THE  CIVIL  STATE. 

Thb  lay  part  of  his  nutjesty's  subject^  or  such  of  the  people  as  are  not  com- 
prehended under  the  denominatioD  of  oler^,  may  be  dinded  into  three  distinct 
states,  the  civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  firat  and  most  comprehensive 
division,  tJie  civil  state,  inoludee  all  orders  of  men  from  the  highest  nobleman 
to  the  meanest  peasant,  that  are  not  included  under  either  our  lormer  division, 
of  clergy,  or  under  one  of  the  two  latter,  the  military  and  maritime  slates :  and 
it  may  sometimes  include  individuals  of  the  other  three  orders;  since  a  noble- 
man, a  knight,  a  gentleman,  or  a  peaeaat,  may  become  either  a  divine,  a  soldier, 
or  a  seaman. 

The  civil  state  consists  of  the  nobility  and  the  commonalty.  (1)  Of  the 
nobility,  the  peerage  of  Oreat  Britain,  or  lords  temporal,  as  forming,  together 
with  the  bishops,  one  of  the  suprrane  branches  of  the  legislature,  I  mtve  oefore 
sufficiently  spoVen :  we  are  here  te  consider  them  according  to  their  several 
decrees,  or  titles  of  honour. 

AH  degrees  of  nobility  and  honour  are  derived  &om  the  king  as  their  foun- 
ttun :  (a)  and  he  may  institute  what  new  titles  he  pleases.  Hence  it  is  that  all 
degrees  of  nobility  are  not  of  equal  antiquity.  Those  now  in  use  are  dukes, 
marqaeeees,  earls  viscounts  and  barons,  (i)  (2) 

*1.  A  duhe,  though  he  be  with  us,  in  respect  of  his  title  of  nobility,  r  mq^  -i 
inferior  in  poiQt  of  antiqaity  to  many  others,  yet  is  superior  to  all  of  '-  -' 

them  in  rank ;  his  being  the  first  title  of  dignity  after  the  royal  familv.  {c) 
Among  the  Saxons,  the  Latin  name  of  dukes,  duces,  is  very  frequent,  and  sig- 
nified, as  among  the  Romans,  the  commandera  or  leaders  of  their  anniea,  whom, 
in  their  own  language,  they  called  Jiqwcou ;  (d )  and  in  the  laws  of  Henry 
I,  as  translated  by  I^mbard,  we  find  them  called  heretochii.  But  after  the  Nor- 
man oonqnest,  which  changed  the  military  polity  of  the  nation,  the  kings 
themselves  continuing  for  many  generations  dukes  of  Normandy,  they  would 

Jn  Cm.  Car.  He.  (a|  4  but.  KS. 

b)  Tot  the  ariginil  of  thsae  tlUei  an  the  ooatliient  of  Enropa,  Ntd  their  aolHequent  lulrodDOtloD  Into  this 
uid,  ae«  Hr.  Selden'i  TUIa  ofSomrtur. 
(s)  Camden,  Britui.  tM.   Ordiiu: 

|d)  ThI*  is  spporanUy  derived  Tnta  the  MUqerootW  Ibe  G«niiu  irrttogai.  tho  aitclent  ippeQstloii  of 
duknlDthMcoann?.    Seld.  Ut.  Hon.  3, 1,  13. 

(1)  A  decided  jealousy  of  titiea.  ae  incongistent  with  onr  InstitnUoiu  and  duigeroiig  to  lilJ' 
erty,  lias  always  appeared  in  America.  By  the  ooludtalioD  of  Uie  TTiuted  States,  botli  the 
iiati[>Dal  and  state  enveminentB  are  forbidden  to  grant  titiea  of  nobility.  Art.  1,  4$  9  and  10. 
And  no  pemon  boTdinK  any  office  of  profit  or  triut  under  the  TJnlted  Btslee,  can  accept  an 
office  or  title  of  any  klna,  from  any  Uog,  prince  or  foreign  state,  unless  by  the  ooqsent  of  oon- 
greiis.  Alt.  1,  $  9.  Any  alien  posaeasing  a  foreign  litie,  or  belonging  to  an  order  of  nobility,  li 
Tetrajred  to  renonnce  the  aame  before  being  admitted  to  citiMnalup.    Act  of  Congreei  of  April  14, 

^ ^    ^.    .  _  ._     .  .     .    .   more  fondly  illndtnted  than  in  the.debatiui  in  con- 

gnw  at  the  time  tiie  pivemment  woe  Gnt  put  Id  cjMration,  roapectlDg  the  proper  riirumtu  of 
address  to  the  president  See  4  fiildieth'B  U.  S.  59;  Ann^  of  OongreM,  vol.  1,  pp.  'M7,  318; 
Bwiton'B  Abridgement  of  Debatea,  vol.  1,  p.  11,  et  aeQi 

(2)  See  farther  upon  this  rabject  Hallam'g  Middle  AgeB,  OtL  3,  part  1. 
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not  honour  an;  sobieots  with  the  title  of  dnke,  till  the  time  of  Edward  III, 
who  claiming  to  be  Vmg  of  France,  and  thereby  losing  the  dacal  in  the  ro^ 
dimity,  (3)  in  the  eleventh  year  of  hie  reign  crated  his  son,  Edward  the  Black 
Pnnce,  duke  of  Cornwall :  and  many,  of  the  roval  iamily  especiallTi  were  after- 
wards raised  to  the  like  honour.  However,  in  the  reign  ol  Qaeen  EliEabeth,  A. 
D.  15?2,  (e)  the  whole  order  became  ntterly  extinct ;  bnt  it  waa  revived  about 
fitly  years  aftewaids  by  her  Bucoeasor,  who  was  remarkably  prodigal  of  honours, 
in  the  person  of  George  Villera,  dake  of  Buckingham. 

2.  A  marqitesa,  marehio,  is  the  next  degree  of  nobility.  His  ofSce  formerly 
was  (for  dignity  and  duty  were  never  separated  by  onr  ancestors)  to  guard  the 
ironaers  and  Imiits  of  the  kingdom ;  which  were  called  the  marches,  from  the 
Teutonic  word,  marche,  a  limit :  snch  as,  in  particular,  were  the  marches  of 
Wales  and  Scotland,  while  each  continued  to  be  an  €iDemy'e  country.  The  per- 
sons who  had  command  there  were  called  lords  marchers,  or  marquesses,  whose 
authority  was  abolished  by  statute  2?  Hen.  VIII,  c  S7,  though  the  title  had  long 
before  been  made  a  mere  ensign  of  honour;  Robert  Vere,  earl  of  Oxford,  being 
creat«d  nmrquess  of  Dublin  by  Richard  II,  in  the  eighth  year  of  his  reign.  (/) 
r  *3d8  1  *^'  '^°  """^  '^  ^  ^^^^  °^  nobility  so  ancient,  that  its  original  cannot 
L  '  clearly  be  traced  oat.    Thus  much  seems  tolerably  certain ;  that  among 

the  Saxons  they  were  called  midormen,  qnati  elder  men,  signifying  the  same 
as  aenior  or  senator  among  the  Romans ;  and  also  schiremen,  because  they  had 
each  of  them  the  civil  government  of  a  several  division  or  shire.  Ontheirmp- 
tion  of  the  Danes,  they  (dianged  the  name  to  eorUa,  which  according  to 
Camden,  {g)  gignified  the  same  in  their  language.  In  Latin  they  are  (»lled 
comites  (a  title  fint  used  in  the  empire)  &om  being  the  king's  attendants :  "  a 
lodstate  nomen  sumpienmt,  rages  enim  taiss  stH  associant" (h)  After  the 
Norman  conquest,  they  were  for  some  time  called  counts  or  cowUees,  from  the 
French ;  bnt  they  did  not  long  retain  that  name  themselves,  tiiongh  their  shireB 
are  from  thenoe  called  counties  to  this  day.  The  name  of  aarM  or  comitas  is 
now  become  a  mere  title,  they  having  nothmg  to  do  with  the  government  of 
the  county;  which,  as  has  been  more  than  once  observed,  is  now  entirely 
devolved  on  the  sheriff,  the  earl's  deputy,  or  vice-comes.  In  writs  and  oommis- 
sions,  and  other  formal  instruments,  the  king,  when  he  mentions  any  peer  of 
the  degree  of  an  earl,  usually  styles  him  "  trusty  and  well-beloved  cousin"  an 
appellation  as  ancient  as  the  reign  of  Henry  IV,  who  being  either  by  his  wife, 
his  mother,  or  hie  eisfers,  actually  related  or  allied  to  every  earl  then  in  the  king- 
dom, artfully  and  constantly  acloiowledged  that  connexion  in  aU  his  letters  and 
other  public  acts;  from  whence  the  usage  has  descended  to' his  snccessors,  though 
the  reason  has  long  ago  failed. 

4.  The  name  of  vice-comes  or  viscount,  waa  afterwards  made  nae  of  as  an  arbi- 
trary title  of  honour,  without  any  shadow  of  offioe  pertaining  to  it,  by  Henry 
the  Sixth ;  when,  in  the  eighteenth  year  of  his  reign,  he  orbited  John  Beau- 
mont a  peer,  by  the  name  of  YiBConnt  Beaumont,  which  was  the  first  instance 
of  the  kind,  (t) 

6.  A  barows  is  the  most  general  and  universal  title  of  nobility ;  for  originally 
f  *399  1  ^^PT  '^"^  "^  ^^  peers  of  superior  rank  *had  aleo  a  barony  annexed  to  his 
*■  '  other  tit1es.(;t)  (4)    Bnt  it  nath  sometimes  happened  that,  when  an  an- 


)}  [Com.  Die.  Mgnltj,  B.  S ;  9  Oo.  49,  k.    This  <Hdei  of  nobill^  was  created  before  Edward 

jaed  the  title  of  kjag  of  Fnuoe.    Dr.  Henir,  in  hie  ezoellent  history  of  Eusload,  infonn*  w, 

that  "  abont  a  jear  before  Edward  III  aasmnad  the  title  of  kine  of  Franoe,  helutrodnoed  a  new 
order  of  nobility,  to  tnflama  the  milita^  ardor  and  ambition  of  bia  eada  and  barons,  by  0TBatiii2 
hie  eldext  Mm,  Piinoe  Edward,  dake  of  Cornwall.  Thi«  wat  done  with  great  wdemulty  in  ftul 
iwliunmt  at  Westminster,  Maroh  IT.  A.  D.  1337."] 

(4)  [At  the  time  of  the  oonqneet  the  temponJ  nobility  ooaalst«d  only  of  earie  and  barons; 
and  by  whatever  ri^t  the  earis  uid  the  mibed  clergy  before  that  time  might  have  attended 
the  eieat  oonndl  of  the  nation,  it  abundantly  appeen  that  they  aAerwards  sat  In  the  feudal 
parlluiieDt  in  the  character  of  barons.    It  has  Inen  traly  s^d,  that,  for  some  time  after  the 
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cient  baron  hath  been  raised  to  a  new  degree  of  peerage,  in  the  ooorse  of  a  few 
eenerations  the  two  titles  have  desoendeadifierently;  one  perhaps  to  the  male 
descendanta,  the  other  to  the  heirs  general ;  whereby  the  earldom  or  other  supe- 
rior title  hath  snbeisted  without  a  mronj ;  and  there  are  also  modem  instances 
where  earla  and  Tisconnts  haye  been  created  without  annexing  a  barony  to  their 
other  hoDonrs:  so  that  now  the  rale  doth  not  hold  nniyersally,  that  all  peers  are 
barona  The  ori^oal  and  antiquity  of  baronies  has  oocaaioned  great  mqniriee 
among  onr  English  antiquaries.  The  most  probable  opinion  eeems  to  be,  that 
they  were  the  same  with  our  present  lorda  of  manors;  to  which  the  name  of 
court  baron  (which  is  the  lord's  oonrt,  and  incident  to  every  manor,)  giyes  some 
countenance,  f 5)  It  may  be  collected  ftY>m  Kins'  John's  ma^na  carta,  if)  that 
originally  all  lords  of  manors,  or  barons,  that  heQ  of  the  kmz  in  eaptls,  had 
seats  in  the  great  council  or  parliament ;  till  about  the  reign  of  that  prince  the 
conflux  of  them  became  so  large  and  tronblesome,  that  the  king  was  obliged  to 
diyide  them,  and  summon  only  the  greater  barons  in  petwn ;  leaving  ihe  small 
ones  to  be  summoned  by  the  sheriflT,  and,  as  it  is  said,  to  sit  by  representation  in 
another  house ;  which  gave  rise  to  the  separation  of  the  two  bouses  of  parlia- 
ment, (m)  By  degrees  the  title  came  to  be  conflned  to  the  greater  barons,  or 
lords  of  parliament  only;  and  there  were  no  other  barons  among  the  peerage  but 
snch  as  were  summoned  by  writ,  in  respect  of  the  tenure  of  their  laadt  or  bare- 
nies,  till  Richard  the  Seoond  first  made  it  a  mere  title  of  honour,  by  conferring 
it  on  divers  persons  by  his  letters  patent.  («) 

fij  cm>.  u 
(»J  1  but  >. 


oonqoect,  wealth  ww  the  onlf  nobUity.  u  ttaare  wu  littlu  p«m 

a  r^bt  to  a  teat  in  pailuyneat  wu  entirelf  teirltoiU],  or  depended  Hwu  um  mmuD  m  uauuw 
proptttf .  Byer  mnce  Ihe  conqneat,  it  ia  tme  that  all  land  ia  held  either  Immediately  or 
meoiatelj  of  the  hing;  that  is,  either  of  the  Hug  himself,  or  of  a  tenant  of  the  king,  or  it 
might  be  after  two  or  more  BabinfeadatJom.  And  it  was  also  a  general  prinmple  in  the  findai 
aVBtem,  that  every  tenant  of  land,  or  iand  owner,  had  both  a  light  and  obligatioD  to  attant 
tne  oonrt  (^  bin  immediate  eapeiior.  Hence  every  tenant  in  oapite,  i.  e.,  the  tenant  cf  the 
king,  was  at  the  fuma  timo  entitled  and  bonnd  to  attend  the  king^  court  or  parliament,  being 
the  great  oonrt  baron  of  the  nation.  It  will  not  be  neoeBsarv  here  to  enlarge  fkrther  iip«n  the 
original  principlee  of  the  feudal  ej^tem,  and  upon  the  oririn  of  peeiue ;  bnt  we  will  briefly 
^iRdge  the  aooonnt  whioh  Seldeu  has  given  iu  the  eeoond  part  of  h&  Titlae  of  Honor,  o.  6, 
begiiming  at  the  ITth  eeotian.  being  perbapa  the  deareat  and  moat  natisfactory  that  can  be 
(bund.  He  divides  the  time  &om  the  oonmiest  into  three  periods :  1.  From  the  conquest  to  the 
latter  end  of  the  reign  of  XiugJolm.  2.  FromUiattJme  to  thellthof  Richard  II.  3.  From  that 
pniod  to  the  time  he  ia  willing,  which  mi^  now  be  eztanded  to  the  present  tinie.  In  the  flnt 
p^od,  all  who  held  any  qnantitv  of  land  irf  the  king  had,  wichoat  distJuoUoo,  a  right  to  be 
sonmumed  to  pariiameut;  and  thu  riidit  bdng  confined  aolely  to  the  klng'K  tenants,  of  oonse- 
qaence  all  Ute  peeia  of  parliament  ioilng  that  period  aat  bj  vtrtne  of  tanure  and  a  writ  of 

In  t^e  twgimiing  of  the  eeoond  period,  that  ia,  in  the  last  year  of  the  re^  of  Sing  John,  a  dia- 
tinction,  very  Important  in  its  oonsequences  (for  it  eventiudlv  produced  me  lower  noase  of  par- 
liament), waa  inttodcced,  vii. :  a  divi^n  ot  these  tenants  mto  greater  and  lesser  barona :  for 


eomitet  et  m^ora  baronm  rami  aigiaatimp«rUter<u  rwttrat,  etpratertafatitmi—  tmmoMri  i» 
gmeraUptr  vtaieomite»  et  b^ivot  no*troi  omne*  aUo*,  qm  tn  oapitt  Unmt  de  nobis  ad  e«r(wN 
ditm,  4n.  It  does  not  appear  that  it  ever  was  aeoertained  what  conBlitnt«d  a  greirter  baron,  and 
it  probably  was  left  to  the  king's  disoietlon  to  detenuiue ;  and  no  great  inoonvenienoe  oonld  have 
icndted  from  ite  remaining  indefinite,  for  those  who  had  not  the  honor  of  the  Ung'a  letter  would 
have,  what  in  effect  was  eqal^ent,  a  gener^  eummona  from  the  aheriff.  Bnt  in  this  seoond 
period,  tennre  began  to  be  disregmded,  and  persona  were  arunmoaed  to  the  parliament  bf  writ, 
who  held  no  lands  of  the  kin^-  This  oontinned  to  be  the  case  till  the  llth  ot  Kchard  II,  when 
the  practice  of  creatingpeera  by  letters  patent  fiiat  oommenoed. 

In  that  year  John  de  Beancbamp,  steward  of  the  household  to  Blchard  II,  was  created  hy  patent 
Lord  Beanchamp,  baron  of  Kidderminster  in  tail  «m>1b;  and  ainoe  that  time  peeragce  have  been 
created  botli  by  writ  and  patent,  without  any  r^ard  to  tenure  or  estate.] 

(5)  [Lords  of  manors,  who  had  granted  to  others,  bf  snUnbodation,  rart  of  that  estate  which 
thej  held  of  the  king,  wonld  necessarily  be  bafont;  bnt  it  do«e  not  follow  oonvaraelv  that  a 
baron  was  of  necetmty  a  lord  of  a  manor.  Air  tlie  kln^a  tenant,  who  retained  all  the  estate 
granted  him,  and  alienated  no  part  of  it,  wonld  oertalnlylw  as  complete  a  baron  aa  a  lord  of  a 
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Havinc  made  this  short  inquiry  into  tiie  original  of  oar  Beveral  d^rees  of 
nobility,  I  shall  next  consider  tiie  manner  in  which  they  may  be  oreat^  The 
right  of  peerage  seems  to  have  been  originally  teiritonal ;  Uiat  is,  annexed  to 
lands,  honours,  castles,  manors,  and  the  like,  the  proprietors  and  poeseseors  of 
r  '400 1  ^^^'^  w^^™>  i°  rigiit  of  those  estates,  allowed  to  be  •peers  of  the  realm, 
I-  ■>  and  were  sommoDed  to  parliament  to  do  salt  and  service  to  their  sov- 

ereign ;  and,  when  the  land  was  ahenated,  the  dignity  passed  with  it  as  appen- 
dant Thus  the  bishops  still  ait  in  the  house  of  lords  m  right  of  succession  to 
certun  ancient  baronies  anneied,  or  supposed  to  be  annexed,  to  their  episcopal 
lands;  (o)  and  thus,  in  11  Hen.  VI,  the  pussession  of  the  casUe  of  Arundel  was 
adjudged  to  confer  an  earldom  on  its  possessor,  (ji)  But  afterwards,  when  alien- 
ations grew  to  be  frequent,  the  dignity  of  peerage  was  confined  to  the  lineage  of 
the  party  ennobled,  and  instead  of  territonal  became  personal  Actual  proof  of 
a  t^nre  by  barony  became  no  longer  necessary  to  constitute  a  lord  of  parlia- 
ment; but  the  record  of  the  writ  of  summons  to  b|'m  or  his  ancestors  was 
admitted  as  a  sufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent:  for  those  who  claim  by 
prescription  must  suppose  either  a  writ  or  patent  made  to  their  ancestors; 
though  by  length  of  time  it  is  lost  The  creation  by  writ^  or  the  king's  letter,  ia 
a  eammons  to  attend  the  house  of  peers,  by  the  style  and  title  of  that  barony, 
which  the  king  is  pleased  to  confer ;  that  dj  patent  is  a  niyal  entnt  to  a  subject 
of  any  dignity  and  degree  of  peerage.  The  creation  by  wnt  is  the  more  ancient 
way ;  but  a  man  is  not  ennobled  thereby,  unless  he  actually  take  his  seat  in 
the  house  of  lords :  (6)  and  some  are  of  opinion  that  there  must  be  at  least  two 
writs  of  summons,  ana  a  sitting  in  two  distinct  parliaments,  to  evidence  an  hered- 
itary barony :  (^)  and  therefore  the  most  usual,  because  the  surest,  way  is  to 
grant  the  dignitv  by  patent,  which  enures  to  a  man  and  bis  heirs,  according  to 
the  limitations  thereof,  though  he  never  himself  makes  use  of  it.  (r)  Yet  it  is 
frequent  to  call  up  the  eldest  son  of  a  peer  to  the  house  of  lords  by  writ  of 


B  in  the  name  of  his  father's  barony ;  because  in  that  case  there  is  no 
danger  of  his  children's  losing  the  nobility  in  case  he  never  takes  his  seat;  for 
they  will  succeed  to  their  ?rand&ther.  (7)  Creation  by  writ  has  also  one  advan- 
tage over  that  by  patent:  lor  a  person  created  by  writ  nolds  the  dignity  to  him 
r  *401 1  '^^  ^'^  'heirs,  (6)  without  any  words  to  that  purport  in  uie  writ ;  but 
*-  ■'in  letters  patent  there  must  be  wordJa  to  direct  the  inheritance,  else  the 
dignitv  enures  only  to  the  grantee  for  life,  {s)  For  a  man  or  woman  may  be 
created  noble  for  tneir  own  uves,  and  the  dignity  not  descend  to  their  heirs  at 
all,  or  descend  only  to  some  pu-ticular  heirs :  as,  where  a  peerage  is  limited  to  a 
man,  and  the  heirs  male  of  nis  bod^  by  Elizabeth,  his  present  lady,  and  not  to 
such  heirs  by  any  former  or  fatnre  wife.  (9) 


(t)  WHUlticki  of  Fi 


3^ 

■ltd  hu  e 


eldMt  SMI  la  oalled  sp  to  the  houM  </  fords  bj  writ  wiOi  Uie  title  of  Hub  buimr. 
In  this  cue  wiU  act  create  a  fee  oi  a  flmienl  estate  tai],  bo  u  to  moke  a  femJe 
oapable  of  inheriting  the  title,  bat  upon  UiedeaOi  of  UiefUher  the  tvo  titles  unite,  or  become  oi 


aodUie  lanw.    Casstrf'theolaW  toflie  buonvof  Sidnevof  PeiiahuiHt  diaallowBd  Dom.  Proo.  17 
jQue,  1782.] 

(B)  fBnt  everv  claimant  of  the  Utle  mast  be  deaoended  from  the  person  fliet  ramoUed.    1 
Toodd.  37.] 

(9)  [Peerage  may  be  guned  for  life  by  act  of  law,  asif  adnketake  a  vrife,  she  is  a  dooberaln 
' — b;  theiutennaiTiage;   bo  of  a  maniaess,  eari,  ^.     Co.  Litt  16,  b.     Also  the  dJxni^  «f  u 


earl  may  descend  to  a  daughter,  if  there  be  no  eon,  who  shall  be  a  oonntees ;  and  J?  there  a.  _ 
many  danebtenj,  it  is  gud  the  king  shall  dispose  of  the  dignity  to  vMch  daoghtar  he  pleasea, 
Co.  Litt.  166,  a.  If  a  person  has  been  summoned  as  a  bwon  to  parliament  by  writ,  and  aher  git- 
ting,  die,  leaving  two  or  more  dan^htera,  who  all  die,  one  ot  them  only  leaving  iaane,  a  son,  nu^ 
isBue  has  a  right  to  demand  a  seat  m  the  hoosa  of  peers.     Skin.  441.J 

The  praottoe  of  granting  neert^ea  for  life  was  never  eommou  m  England,  and  in  a  debate 
in  pariument  on  the  ^nbjeul  in  1856,  it  was  stated  that  for  fom'  hmidred  yean  there  was  no 
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Let  QB  next  take  a  view  of  a  few  of  the  principal  incidents  attending  the  no- 
bility, ezcluBiTe  of  their  capacity  ae  members  of  parliament,  and  as  hereditary 
counBellors  of  the  crown ;  both  of  which  we  have  before  oonsidered.  And  firrt 
we  mnst  observe,  that  in  criminal  cases  a  nobleman  shall  be  tried  by  his  peers.  (10) 
The  great  are  always  obnoxious  to  popnlar  envy :  were  they  to  be  judged  by  the 
peopk,  they  might  be  in  danger  from  the  predjudice  of  their  judges ;  and  would, 
moreover,  be  deprived  of  the  privilege  of  the  meanest  subject,  that  of  being 
tried  by  their  equals,  which  is  eecurea  to  all  the  realm,  by  magnacarta,  c.  39.  It 
is  said,  that  this  does  not  extend  to  bishopa ;  who,  thougn  they  are  lords  of  par- 
liament, and  Bit  there  by  virtue  of  their  ImronieB,  which  they  hold  )'«rfl  eccUsim, 
yet  are  not  ennobled  in  blood,  and  conseqaentlv  not  peers  with  the  nobility,  {t)  (11) 
Aa  to  peeresses,  there  was  uo  precedent  for  their  trial  when  accused  of  treason 
or  felony,  till  after  Eleanor,  duchess  of  Gloucester,  wife  to  the  lord  protector, 
was  accused  of  treaeon,  and  found  guilty  of  witchcraft,  in  ecclesiastical  synod 
through  Uie  intrigues  of  Cardinal  Beaufort  This  very  extraordinary  trial  gave 
occasion  to  a  special  statute,  30  Hen.  yi,c.  9,  which  declares  (u)  the  law  to  be,  that 
peereeaee,  either  in  their  own  right  or  by  muriage,  shall  be  tried  before  the  same 

rtj  I  IiiM.10,n.  r* J  Hoor,  TSe.    llaatao.    SB«p.ffi.    SMnndT.  F.  C.  Ul. 

butanoe  ou  record  Id  which  auf  man  had  been  admitted  to  a  seat  in  tbe  haase  of  lords  as  a 
peer  for  life.  Many  life  peeragM  however  had  been  oreatod,  piinciMlly  by  Chariot  II,  and 
the  fint  two  GeoTESB.  In  the  vear  above  mentioned  it  waa  propoced  to  iwneBSe  the  ladidal 
itrengtli  of  Ute  hooae  of  pceni  t^  admiUing  some  <rf  the  more  emiDaatiadigea  to  aaats  there  fbr 
life  onlv,  and  Sir  Jamee  Parke  received  letlere  patent  creating  him  Lord  Weiulejdale  for  life.  But 
the  ri^t  to  a  seat  under  these  letters  was.  diBpnted,  and  tbe  question  Tefbrredto  aoommitt«e  of 
the  bonse,  apon  irhose  report  it  watt  resolved,  after  fbll  examination  of  pieoedenb,  that 
"  neither  the  lotteis  patent,  nor  the  lettfen  patent  with  the  oanal  wriL  of  anrnmons  isroed  in 
DnnQonce  ttiereof,  oaii  entitle  the  gnmtee  to  Bit  and  vote  in  pailiameuL"  The  orown  vaa 
forced  to  robmit  to  this  deeixion,  and  Lord  Wenalef  dale  soon  after  took  liii  seat  nnder  a  new 
patent,  aa  tiereditaiy  peer.  Later  than  thid  the  lordk  reatJved  to  empower  the  qneen  by  Btat- 
_._ . i.__iir_ ._.,i ..  : 1, . . —  ._»__.  s._j  jjjp  oommMM  reftued 

M^i^Tw.  vdi-TSTppTi^sraTeii  "Ai^'aH.  iTow.  sssT' 

'  ~  ',  and  miapiisioQ  of  the  same.  See  magna  oharta,  9 
.  tseema,  cannot  waive  (he  triaJ  by  liis  peerg.  £el.  66; 
1  State  Trials  365 ;  S  RobIi.  64.  And,  if  ha  leftue  to  pnt  himself  on  Mb  peers,  he  may  t>e 
dealt  wilb  aa  one  who  stands  mat«  :  yet  if  one  who  has  a  title  to  peerage  be  indicted  and 
aiTi^pied  aa  a  oommooer,  and  plead  not  goilty,  and  pat  iumself  opon  the  oonntry,  he  cannot 
■Etcrwuda  sn^eat  he  is  a  peer,  and  pray  trial  by  hio  peers.  2  Hawk.  P.  C.  c.  4A,  s.  19 ;  and 
■ee  fOrtber,  jx«(,  boolt  4,  260. 

In  aJl  nnsdemeanoiB,  aa  libels,  riots,  periory,  conspiradea,  Jfce.,  a  peer  is  tried  like  a  oom- 
moner  by  a  Jdi?  :  3  InsL  30 ;  Hawk.  P.  0.  b.  3,  o.  44,  aa.  13.  14.  Bo  in  oaae  of  an  appeal 
of  felony  he  u  to  be  tried  by  a  jnry:  9  Co.  Bep.  30;  2  InsL  49;  and  the  indictments  of  peeis 
for  treason  or  telony,  are  to  be  fonnd  by  &eehoIders  of  the  comity,  and  t^en  the  peers  are  V> 
plead  before  the  high  steward,  itc.     1  Inst.  156 ;  3  id.  SiS. 

Peers  (Fortesc.  3^)  and  members  of  padiament  have  no  exemption  from  arrest  in  ease  of 
treason,  felony,  or  aotnal  bieaob  of  the  peace.  4  Inst.  34,  Stt ;  3  Wila.  159,  160 ;  11  Hanr.  8t 
Tr.  30S.  Bnt  a  peer  menaoing  another  penon,  wtieieby  the  latter  fear^  tiis  life  is  in  danger, 
no  writ  of  snplicavit,  but  a  sabp^nna  isanefl,  and  when  the  peer  ^ipeari,  instead  of  Borety,  ha 
rady  promised  to  keep  the  peace.    35  Hen.  vl. 

"ibB  privilege  of  peers  does  not  extend  to  foreign  noblemen,  wiio  have  mi  more  privileges 
here  than  commonera.    Co.  Litt.  156 ;  3  Inst  48 ;  Lez.  Const  80,  81. 

The  pears  of  SooUand  or  Ireland  had  no  privilue  in  this  kmgdom  before  the  nnion;  but, 
by  claDaes  in  the  lespeotiTe  ancles  of  anion,  the  aueted  pesra  liave  ail  tlio  privilegea  of  peers 
u parliament;  also  all  the  rest  of  the  peers  of  Sootbind  and  Ireland  have  all  the  privileses 
of  tlie  peerage  of  Bogland,  excepting  ouy  that  of  dtllng  and  votiugin  pariinment;  and  Insh 
paera,  whoanmembBnoftbehonsaof  oommons,  an  notentiUedto  Uie  pdviloge  of  peerage. 
An  Irish  peer  oaAt  not  to  serve  npou  a  gnnd  Jnry  anlees  be  is  a  member  of  the  house  of 
oommons.    Bnss^  A  Syl.  Cio.  a  117.] 

(11)  [The  bishopa  bedog  sammoned  to  pu^iameut  aa  peers  ml^t  thereby  bave  t>eoome  enti- 
IM  to  trial  bv  peers;  bnt,  tmlees  bishops  were  to  try  bishops,  none  others  ore  properly  peers 
of  bish<ma.  nieaa  pena  of  lonls  are  peonliariy  dedgnated  spiritnai.  It  may  be  observed 
that,  althoni^  lords  of  parilament,  they  never  sit  npmi  matters  of  treason  or  of  blood;  and  it 
wonld  be  a  strange  anonijaly,  thatnpon  a  lilahop  all  ottier  lords  of  parliament,  save  bishops, 
who  are  also  lords,  ini^t,  in  oapitid  oases,  pase  Judgment  of  death.  Bishops  Cranmer  hoA  fibSer 
were  tried  by  Jury.] 
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jndicature  ae  other  peers  of  the  realm.  If  a  woman,  noble  in  her  own  right, 
marrieB  a  commoner,  she  still  remuns  noble,  (12)  and  shall  be  tried  by  her  peers : 
but,  if  she  be  oolj  noble  by  marriage,  then,  by  a  second  marriage  with  a  com- 
moner, she  loses  her  digriitj ;  for  as  by  marriage  it  is  gained,  by  marria^  it  is 
also  lost,  (v)  (13)  Yet  if  a  duchess  dowser  marries  a  baron,  she  continues  a 
r  *402 1  ^"'^^^  ^'■'^^ '  ''"'  *"  ^^^  'nobility  are  pares,  and  therefore  it  is  no  deg- 
L  J  radation.  (w)  A  peer,  or  peeress,  either  in  her  own  right  or  by  marriage, 
cannot  be  arrested  in  ciTil  oases :  (x)  and  they  have  also  many  peculiar  privi- 
leges annexed  to  their  peerage  in  the  course  of  judicial  proceedings.  (14)  A  peer, 
sitting  in  indgment  gives  not  his  verdict  upon  oath,  like  an  ordinair  jnryman, 
but  upon  his  hononr :  M  he  answers  also  to  bills  in  chancery  upon  his  honour, 
and  not  upon  his  oath ;  (e)  but,  when  he  is  examined  as  a  witness  either  in  civil 
or  criminal  cases,  he  must  be^  ewom :  {a)  for  the  respect  which  the  law  shows  to 
tiie  honour  of  a  peer,  does  not  extend  so  &r  as  to  overturn  a  settled  maxim,  that 
injudido  non  crsditur  nisi  juratis.  (5)  The  hononr  of  peers  is,  however,  so 
highly  tendered  by  the  law,  that  it  is  much  more  penal  to  spread  fblse  reports  of 
them  and  certain  other  great  ofBoers  of  the  realm,  than  of  other  men :  scandal 
against  them  being  called  by  the  peculiar  name  of  scandalum  magnaium,  and 
subjected  to  pecaliar  punishments  by  divers  ancient  statutes,  (c) 

A  peer  cannot  lose  Lis  nobility,  but  by  death  or  attainder ;  though  there  was 
an  instance  in  the  reign  of  EdwM^i  the  Fourth,  of  the  degradation  of  George 
Nevile,  duke  of  Bedford,  by  act  of  parliament,  (d)  ou  account  of  his  pover^, 
which  rendered  him  unable  to  support  his  dignity,  (e)  Bnt  this  is  a  singular 
instance,  which  serves  at  the  same  time,  by  having  happened,  to  shew  the  power 
of  parliament ;  and  by  having  happened  but  onoe,  to  shew  how  tender  the 
parliament  hath  been  m  exerting  so  nigh  a  ponder.  It  hath  been  said,  indeed,  (/) 
that  if  a  baron  wastes  his  estate  so  that  he  is  not  able  to  support  the  degree,  the 
ibinjjr  may  d^rade  him :  but  it  is  expressly  held  by  lat«r  authorities,  (g)  that  a 
peer  cannot  be  degraded  but  by  act  of  parJiameni. 

r  *403  ^  *The  commonalty,  like  the  nobility,  are  divided  into  several  degrees ; 
I-  ■'   and,  as  the  lords,  though  different  in  rank,  yet  all  of  them  are  peers  in 

respect  of  their  nobility,  so  the  oommoners,  though  some  are  greatly  superior  to 
others,  yet  all  are  in  law  peers,  in  respect  of  their  want  of  nobflity.  (a) 

The  first  name  of  dignity,  next  beneath  a  peer,  was  anciently  tnat  of  vidamea, 
vice-dffmini,  or  valvatort:  ft)  who  are  mentioned  by  our  ancient  lawyers  (7  )  >• 
viri  magna  dignitatis:  and  Sir  Edward  Ooke  [k)  speaks  highly  of  them.  Yet 
they  are  now  quite  out  of  use ;  and  our  legal  antiquaries  are  not  agreed  upon 
even  their  original  or  ancient  office. 

Now,  therefore,  the  first  personal  dignity,  after  the  nobiUtr,  is  a  hnwht  of  the 
order  of  8t  George,  or  o/fAflyarf«-;  first  instituted  by  Edward  III,  A.  D.  1844,(0 
Next,  (but  not  till  after  certain  official  dignities,  as  privy-connsellors,  the  cbaa- 
oellors  of  the  exchequer  and  dachy  of  X^caster,  the  chief  justice  of  the  king's 
bench,  the  master  of  the  rolls,  and  tiie  other  English  judges,)  follows  a  kn^kt 

(vJDjet.Tt.    Co.  liU.  10.  rvjinrn.  so.  r*>  Ftnoh.  i.  sn.    IVantr.  ne. 

CvjtlDM.M.  ri;  I  p.  Wnu.  14a  r<i;  SiUk.  Sll.  ftlCn.  Cai.». 

CcJ  Bdir.  I,  G.  H.    1  Hio.  n,  M.  1,  e.  G.    HBIc.  11,  o.  11.  rdl  t  lut.  S». 

((j'Thepramalilr  to  ttaeulUrecurbible:  ■■ForaHnaob  uonenlimwltli  Hen,  that  vben  uirlanl  I* 

called  to  hl^  esUIe,  and  hMh  naloanvaiilenl  lliellhoodto  support  the  unie  dl^Ity,  It  Indnoctli  anatpoT- 


]  Indlceni^e,  and  canaoth  olieuUmed  Krent  extortion,  embracery,  w 
he  great  tniiilile  oFall  >aoli  oonatries  irhsn  inch  ostate  sball  happen  to  l> 
f/jUoor.SK.  feJltBim.  m.    13  Mod.  M.         CAJlIiut.  H. 


fkj  S  Init.  e«7.  flj  Seld.  Tit.  of  Hon.  > 


(13)  fBat  she  commimloatm  ao  rank  or  title  to  Iisr  hnabaod.     Haiv.  Co.  Litt.  396,  b.] 

(13)  [Yet  she  U  oommonly  called  anA  oddreMed  hy  tbe  style  and  title  whioh  she  bore  be&m 
her  seooud  marriage,  bat  this  is  only  by  cmirtasy ;  u  the  daughter  of  dokes,  marqaesaaa,  uid 
earig,  are  nsnally  addrsHsed  by  Oie  title  of  ladj,  Uumgh  in  law  tbey  an  oommoDWB. 
Dyer,  TO.] 

(14)  [See  Tidd,  8th  ed.  194.  This  pilvllqie  does  not  proteot  tliem  team  BttadunoDtg  for  not 
obeving  the  process  of  the  courts :  1  Will.  333;  nor  doea  It  extend  to  peereaaaa  hj  mitman, 
if  thej  afterwards  intennorry  with  commoDers.  •  Oo.  Litt.  16.  Tlie  Berraute  of  pwra  are  liable 
to  arrest  10  Qeo.  Ill,  o.  50.  And  see  1  Chit  B«p.  83.  Peer*  of  ttw  realm  Mnuot  be  bail 
91Uiali.  332.    And  see  1  D.  and  R.  126.] 
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bannerei;  who  indeed  by  atatutea  5  Bic.  11,  st  2,  c.  i,  and  14  Bic  II,  c  11,  is 
Tanked  next  after  barons:  and  his  precedence  before  the  younger  sons  of 
Tiscoants  was  confirmed  to  him  by  order  of  Kinz  Jamefi  I,  in  the  tenth  year 
of  his  reign,  (m)  Bat,  in  order  to  entitle  himBeff  to  this  rank,  he  must  have 
been  created  by  the  king  in  person,  in  the  field,  under  the  royal  banners,  in  time 
of  open  war.  (n)  Else  he  ranks  after  baronets,  who  are  the  next  order;  which 
title  is  a  dignity  of  inheritance,  created  by  letters  patent,  and  nsnally  descendi- 
ble to  the  issue  male.  It  was  first  instituted  by  King  James  the  First,  A.  D. 
1611,  in  order  t^  raise  a  competent  sum  for  the  reduction  of  the  province  of 
Ulster  in  Ireland;  (15)  for  which  reason  all  baronets  have  the  arms  of  Ulster 
superadded  to  their  family  coat.  Next  follow  knights  of  the  bath  ;  an  order  insti- 
tated  by  King  Henry  IV,  'and  revived  by  King  George  the  First  They  r  ,^ .  ■■ 
are  so  tilled  from  the  ceremony  of  bathing  the  Knight  before  their  orea-   '■  ' 

tion.  The  last  of  these  inferior  nobilitv  are  knigkte  bachelors  j  the  most  ancient 
though  the  lowest,  order  of  knighthood  amongst  as :  (16)  for  we  have  an  instance 
(o)  of  King  Alfred's  conferring  this  order  on  nis  son  AtheUtan,  The  custom  of 
the  ancient  Qermans  was  to  give  their  young  men  a  shield  and  a  lance  in  the 
CTeat  council  -.  this  was  equivalent  to  the  toga  virilis  of  the  Romans :  before  this 
^ey  were  not  permitted  to  bear  arms,  bnt  were  accounted  as  part  of  the  father's 
household ;  after  it,  as  part  of  the  community,  (p)  Hence,  some  derive  the  nsage 
of  knighting,  which  has  prevailed  all  over  the  western  world,  since  its  reduction 
by  colonies  from  those  northern  heroes.  Knights  are  called  in  Latin  equites 
auraii :  aurati,  from  the  ^It  spurs  they  wore ;  and  equites,  because  they  always 
served  on  horseback :  for  it  is  observable,  {q)  that  almost  all  nations  call  their 
knights  by  some  appellation  derived  &om  an  horse.  They  are  also  called  in  our 
law  mUites,  because  they  formed  a  part  of  the  royal  army,  in  virtue  of  their 
feudal  tenures ;  one  condition  of  which  was,  that  every  one  who  held  a  knighf  s 
fee  immediately  under  the  crown,  which  in  Edward  the  Second's  time  (r) 
amounted  to  SOt  per  annum,  was  obliged  to  be  knighted,  and  attend  the  king 
in  his  wars,  or  fine  for  his  aon-compliance.  The  exertion  of  this  prerogative, 
as  an  expedient  to  raise  money  in  the  reign  of  Charles  the  First,  gave  great 
offence ;  though  warranted  by  law,  and  the  recent  example  of  Queen  Elizabeth ; 
(17)  but  it  was,  by  the  statute  16  Gar.  I,  c  16,  abolished ;  and  this  kind  of  knight- 
hood has,  since  that  time,  fallen  into  great  disregard. 

These,  Sir  Edward  Coke  says,  (s)  are  all  the  names  of  dignity  in  this  kingdom, 
esquires  and  gentlemen  being  only  names  of  worship.    But  before  these  last  (tj 

(M) /Ml.  1. 11.  S.  (n)lliut.a,  (D)  wm.  Malmjib.  le.  3.  { p>  Tae.  de  iforlb.  Otfw.  IS. 

ifl  Caaa.  Md.    Co.  litt,  T4.  {r]  6ut.  dt  UtUI.    1  Kdw.  n.  (I)  XlniCBOT. 

[ti  The  nOaa  of  pnaedMioa  la  Buland  may  be  rcluosd  to  the  (bllowlof  (able ;  In  whtob  tbou  nuuktd  ■ 
Ma  «utltM  to  the  nuk  hera  anoma  than,  by  nMtulo  SI  Ben.  VIII,  o.  ID  i  nuuleil  t,  by  UalaW  1  W .  uid 
H.  0. 11 1  marked  I,  by  letter*  pntmC,  8, 10,  ud  It  Jao.  1,  nhlcb  nee  la  Seld.  Tit.  of  nan.  1!.  S.  «,  and  11. 
11.  S  ;  marked  I,  by  ancleat  amge  aod  MCablisbed  onstom  ;  fbr  whicb  me,  amonf;  others,  Camdan'i  Bri. 
taniils,  TV,  OnMnet.  KIDea's  CaMogne  ef  Hoaoar,  «iW.  IGIO ;  aoa  Cbamberlayna's  Fneaat  Stats  of  Knc 
laitf,  b.  S,  Ob.  S. 

TASLS  or  PRBCBDBNCS. 

*  ^H k]n^« Bhlldnn Hid  vnndcblldreik  '  Loi^Oreat  Cbaulnrlala.    Bnt 


(IG)  [One  hnndred  geiitleiiien  adTauoed  each  one  thooMud  poouda ;  fbr  whioh  Uiis  title  was 
oonfened  upon  tttem.    3  Bap.  18S,  foj 

<16)  [There  are  sIbd  other  orders  of  knights;  as  kulghte  of  the  chamber ;  knJghta  of  the  order 
of  St.  John  of  Jenualen) ;  koigbte  of  JIaltA ;  feoisht  maisha] ;  knighte  of  the  KhodE<8 ;  knigbta 
of  theahiie;  knigbte  templare;  knights  of  the  thutls,  and  knighta  of  8t  Patrick.] 

(IT)  {Condderable  fees  aooraed  to  the  Uug  upon  the  performance  of  the  oeremaof.] 

(IS)  [It  is  said,  that  before  the  oonquest,  t>v  a  oonabtotaon  of  Pope  Gregory,  the  two  arch- 
ish^  were  eqW  in  dignity,  and  in  the  nnniDer  of  bishops  aobjeot  to  their  auuioritj ;  vnd  that 
"WiUiua  the  Conqnaror  tboo^t  it  pmdant  to  give  mecedence'and  superioritf  to  the  arch- 
ir.i._      _*   r,__.__v__  .    i.jjj  ^honiafi,   archbiahop  of   rork,  was  anwUIing  to   ar' '->  — 


m  fit 

bishops  w( 

'Wilhua  t— , _-.  ..  , . —   --   „-,-  ,-— — — , -.     -  — 

bishop  of   Canterbniy ;    but    Thomafi,   archbishop  of    lork,  was  tinwUIing  to   acknowledge 
his  inferioritj  to  Lamnno,  archblHhop  of  CanterbniT,  and  appealed  to  the  pope,  who  referred 
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r  *405 1  ^^  heralda  rank  all  'colonels,  sergeants  at  lav,  and  doctors  in  the  three 
'-  -'   learned  professions. 

r  *406 1  *^^>8<liiires  and  gentlemen  are  confonnded  together  by  Sir  £dward 
*■  -'  Coke,  who  observes,  (u)  that  every  esquire  is  a  gentlemaD,  and  a  gentle- 
man is  deiined  to  be  one  qui  arma  gerit,  who  bears  coat  armour,  the  giant  of 
which  adds  gentility  to  a  man's  family :  in  like  manner  as  civil  nobility,  among 
the  Komans,  was  founded  in  the  Jus  imaginum,  or  having  the  image  of  one  an- 
cestor at  least,  who  bad  borne  some  curule  office.  It  is  indeed  a  matter  some- 
what unsettled,  what  constitutes  the  distinction,  or  who  is  a  real  esquire  ;  for  it 
is  not  an  estate,  however  large,  that  confers  this  rank  upon  its  owner.  Camden, 
who  was  himself  a  herald,  distinguishes  them  the  most  accurately ;  and  he  reckons 
np  four  sorbs  of  them :  (ii)  1.  The  eldest  sons  of  knights,  and  their  eldest  sons  in 
perpetual  succession :  (w)  2.  The  eldest  sons  of  younger  sons  of  peers,  and  their 
eldest  sons  in  like  perpetnal  succession :  both  which  species  of  esquires  Sir 
Henry  Spelman  entitles  armi^eri  naialilii.  (x)  3.  Esquires  created  by  the  king's 
letters  patent,  or  other  investiture;  (Id)  and  their  eldest  sons.    4.  Esquires  hy 


the  nutter  to  the  king  and  batons ;  and  ia  a  conncil  held  at  WindBor-oastle,  Uie^  dectdcd  in 
favor  of  the  arcbbiahop  of  Canterborj.    Godw.  Conim.  de  Pineal.  666. 

Bat  the  ATchbishupB  uf  Tork  Iodk  ailerwanlB  refteed  to  acqnieeoe  in  tbig  deddoD,  for  buhop 
Oodwin  relatea  a  onriona  and  Indicrone  atrngglo  vbiab  took  plaoe  in  the  reign  of  Heniy  II, 
above  one  hundred  fears  afl^rwutle,  between  Roeer,  archbiiihop  of  York,  and  Riobard  arch- 


a  and  Indicrone  atrngglo  vhich  took  plaoe  ii 
_ . .    .  ,      ™  afterwiutla,  between  Roger,  arohbiiihop  of  " 

bi^op  of  Cantarburj,  for  the  obair  on  the  right  hand  of  the  pope's  legate.  lb.  79.  Pertiapa  ti 
Una  decieiou,  and  their  former  eqnolitj,  we  mar  refer  the  pieaent  dlstiuotiou  between  Ihem ;  vii. : 
that  the  archbishop  of  Gantwbnrj  ia  primate  of  all  England,  ud  the  arohbiBbop  of  Totk  it  pri- 
mate of  England.] 


The  Prinae  of  Wales. 
The  Sovereign's  y< 

"  "       bn 


fbllowe: 
Dokea. 
'onnger  aona  and  grandsons,      llorqi  ~ 


Lord  Channellor. 
ArohbiBhop  of  York. 

"  "  AimagjL 

"  "  Dublin. 

Lord  President  of  the  Ooondl, 
Lord  Privy  Seal, 
Lord  Oreot  Chomberisin, 
BoriUarBhal, 

Lord  Steward  of  the  hODWhold, 
Lord  Chamberlain  of  the  honse- 

hold, 
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Dnkea'  eldest  sons 
BarlB. 
Haiqaisea'  eldest  aona. 
Dukes' yonngest  sons. 
Tisoonnts. 
Bad's  eldest  MHU. 
Hafqniaea' yonnger  Kms. 
Blahop  of  London. 
f  a  baron.       „       „  whioheater. 

"*|^""    Beor^of  81atB,if  abMWL 
.nf^L  Barons.' 

ri^  speaker  of  Honso  of  Omammu. 

™P^    tWmbt  of  tbe  hoBsdidd. 
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virtue  of  their  offloea ;  as  jaetices  of  the  peace,  and  others  who  bear  any  ofSce 
of  trust  under  the  crown.  To  these  may  be  added,  the  esquires  of  knights  of 
the  bath,  each  of  whom  constitutes  three  at  his  installation ;  and  all  foreign, 
nay,  Irish  peers ;  for  not  only  these,  but  the  eldest  sons  of  peers  of  Great  Britain, 
though  iVeouentlT  titular  lords,  are  only  esquires  in  the  law,  and  must  be  so 
nam^  in  ail  legal  proceedings,  (i^)  As  iar gentlemen,  says  Sir  Thomas  Smith,  (t) 
they  be  made  good  cheap  in  this  kingdom :  for  whosoever  studieth  the  laws 
of  the  realm,  who  studieth  in  the  univerBities,  who  professeth  the  liberal  sci- 
ences, and,  to  be  short,  who  can  live  idly,  and  without  manual  labor,  and  will 
bear  the  port,  charge,  and  countenance  of  a  gentleman,  he  shall  be  called  master, 
and  shall  be  taken  Tor  a  gentleman.  (31)  A  yeoman  is  he  that  hath  free  land  of 
forty  shillings  by  the  year;  who  was  anciently  thereby  qualified  to  serve  on  juries, 
Tote  for  knights  of  the  *shire,  and  do  any  otner  act,  where  the  law  re-   r«  ^^  -, 

The  rest  of  the  commonalty  are  tradestnen,  artificers,  and  U^xmrers  ;  who,  as 
well  as  all  others,  must  in  pnrsuimce  of  the  statute  1  Hen.  Y,  c  5,  be  styled  by 
the  name  and  addition  of  their  estate,  degree,  or  mystery,  and  the  place  to  which 
they  belong,  or  where  they  have  been  conversant,  in  all  original  writs  of  actions 
personal,  appeals,  and  indictments,  upon  which  process  of  outlawry  may  be 
awarded;  in  order,  as  it  should  seem,  to  prevent  any  clandestine  or  mistaken 
outlawry,  by  reducing  to  a  specific  certain^  the  person  who  is  the  object  of  its 
prooess.  (22) 


CHAPTER  Iin. 
OP  THE  MILITARY  AND  MARITIME  STATES. 

Thb  military  state  includes  the  whole  of  the  soldiery ;  or  such  persons  as  are 
peculiarly  appointed  among  the  rest  of  the  people,  for  the  safeguara  and  defenoe 
of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a  distinct  order  of  the 

CvJ3In*t.tO.    aluBLm.  ftJtlamaoaw.atEae.ti.l.e.K.  CsJ  S  Inrt.  668. 

ComptrolIeT  of  the  hooBetaold.  Enighla  bannereta  ro^sL 

Haater  of  the  bone.  YiiKonnts'  Tonnger  sons. 

Tio».Chainberlatn  of  the  bnaMhold.  Barons'  younger  sons. 

Svaetaty  of  State  if  not  a  buon.  Baronets. 

TltooDDtH'  eldest  sons.  Knights  bamtents. 

Barl^  yonnger  ataa.  Knights  of  th«  tiath. 

Barons'  eldest  sons.  Knights  baohelcm. 

Knights  of  the  garter.  Baronets*  eldest  wma. 

Privy  ConndlloTB.  Knl^ts*  eldefit  eons. 

Chancellor  of  the  Eioheqaer.  Barcmets'  younger  sons. 

Chimoellor  of  the  Dnchy  of  Lancaster.  Knights'  yonnger  sens. 

Ohief  Jostice  of  the  Qoeen'B  Bench.  Sergeente  at  Law. 

Master  of  the  Rolls.  Maaten  iu  Lnnaof . 

Chief  Justice  of  the  Common  Fleaa.  Doctors  of  Diylnll^. 

Chief  Buon  of  the  Bxoheqner.  "     "  Law. 

Lords  Justices.  "      Hedidne. 

Yioe  CbauoelloiB.  Esquires. 

Judges  of  the  Qneen's  Bench.  Gentlemen. 

'"       "       Conunon  Pleas.  Yeomen. 

BaraDB  of  the  Ezoheqner.  Tradesmen. 

Judge  of  the  Court  of  Probate.  Artificeis. 

Commissioners  in  Bankmptoy.  Laboreis. 

(91)  [Hie  eldest  son  bos  no  prior  claim  to  the  degree  of  gentlemen ;  for  it  la  the  text  ot  lit- 
a«Um,  that  "  eve^  son  la  as  great  a  gentleman  as  the  oldest."    Sect  310.] 

{33}  Professor  Ctuistlan  adds  in  this  place  a  somewhat  lengthy  note,  which  we  may  perhaps 
with  propriety  omit  Its  purpose  is  to  show  the  nnsoimdnesa  of  a  proposition  Uiat  "has 
lately  been  indnstrlooaly  pnipAKat«d,"  "in  order  to  exdU  diacont«nt  and  stnr  np  rebellion 
against  all  good  order  and  peaoem  government,"  namely ;  '*  that  all  mien  are  by  natnre  eqnal," 
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profession  of  amiB.  (1)  In  absolute  monarchies  this  is  necesetUT'  for  the  eafetj 
of  the  prince,  and  arises  from  the  main  principie  of  their  conBtitatioa,  which  is 
that  of  governing  by  fear:  but  in  free  statea  the  profession  of  a  aoldier,  taken 
singly  and  merely  as  a  profession,  is  jnstly  an  object  of  jealonsy.  In  these  no 
man  should  take  up  arms,  but  with  a  view  to  defend  his  oonntry  and  its  laws : 
he  puts  not  off  the  citizen  when  he  enters  the  camp ;  but  it  is  because  he  is  a 
citizen,  and  would  wish  to  continne  so,  that  he  makes  himself  for  a  while  a  sol- 
dier. The  laws  therefore  and  constitution  of  these  kingdoms  know  no  such 
state  as  that  of  a  perpetual  standing  soldier,  bred  up  to  no  other  profession  thaa 
that  of  war ;  and  it  was  not  til!  the  reign  of  Henry  VII,  that  the  kings  of  Eng- 
land had  so  much  as  a  guard  about  their  persons. 

In  the  time  of  our  Saxon  ancestors,  as  appears  from  Edward  the  Confessor's 
laws,  {a\  the  military  force  of  this  kingdom  waa  in  the  hands  of  the  dnkea  or 
heretoCDS,  who  were  constituted  through  every  province  and  county  in  the 
kingdom  ;  being  taken  out  of  the  principal  nobility,  and  such  as  were  most  re- 
mancable  for  being  "  tapientes,  fid^6»,  et  antmoai."  Their  duty  was  to  lead  uid 
n^late  the  English  armies,  witli  a  very  unlimited  power;  "proui  eii  visum 
r  *409 1  f^^^^j  ^  honorem  ^corona  et  viilitaterii  regni."  And  because  of  this 
I-  ■'   great  power  they  were  elected  by  the  people  in  their  full  assembly,  or 

fblkmote,  in  the  same  manner  as  sherifl^  were  elected :  following  still  that  old 
fundamentel  maxim  of  the  Saxon  constitution,  that  where  any  officer  wae 
entrusted  with  such  Mwer,  as  if  abused  might  tend  to  the  oppression  of  the  peo- 
ple, that  power  was  delegated  to  him  by  the  vote  of  the  people  themselves,  (b)  So 
too,  among  the  ancient  Germans,  the  ancestors  of  our  Saxon  forefathers,  they  had 
their  dukes,  as  well  as  kings,  with  an  independent  power  over  the  milituy,  as 
the  kings  had  over  the  civil  state.  The  dukes  were  elective,  the  king's  heredit^y; 
for  BO  only  oan  be  consistently  understood  that  passage  of  Tacitus,  (c)  "  repes  ex 
nobilitate,  duces  ex  virtute  sumuni ;  in  constituting  their  kings,  Uie  family  or 
blood  royal  was  regarded,  in  choosing  their  dukes  or  leaders,  warlike  merit:  jnat 
as  Csesar  relates  of  their  ancestors  in  bis  time,  that  whenever  they  went  to  war, 
by  way  cither  of  attack  or  defence,  they  elected  leaders  to  command  them,  {d ) 


><  (Hpinfor  p<r  (xmHMW  eoMlUiHi^  lira  fomniiri  BHWate  rwiW,  per  f 
wJm  eoiHUatw,  fniitewJMNute.ficHf  t*  HeecDntfo,  VPOVMCiorMW 
CMWiMt.lMif.    SeealHtode,  £citI.J7W.  J.  S,o.lO. 

i}"~qinmMtmiiliMiuiaiimattim, ~ 

Boi.  Soil.  I.  a,  c.  n. 
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eapedallf,  in  modern  times,  darmg  the  r  ,  ^ 

proviiioiiB  in  tbe  constitntion  of  tbe  United  Statm.  "  A  well  rega]at«d  mihtia  being  necesau]' 
to  the  seonritj  of  a  free  state,  tbe  rigbt  of  tba  people  t«  keep  and  beai  arms  HhalJ  not  be  in- 
fringed." 2d  amendment.  "  Congreaa  aball  have  power  to  nune  and  sapport  armies,  but  no 
uipropriatioD  to  that  ose  shall  be  ior  a  longer  time  than  two  yean."  AtL  1,  i  8.  "  No  soldier 
BtiaU,  in  time  of  peace,  be  qnarteied  in  any  house  withont  the  consent  of  the  owner,  nor  in  time 
of  war  but  in  a  roamiei  to  cie  preecribed  by  law."  3d  amendment  The  purpose  ha»  been  to 
hold  the  militaiy  at  all  times  in  complete  subordination  to  the  civil  jwwer,  and  the  regular  army 
wbich  is  maintained  is  only  that  which  is  deemed  neceesajy  to  ganison  mits,  and  preBarve  the 


is  maintained  is  only  that  which  is  deemed  neceesajy  to  ganison  mits,  and  preserve  tlie 
with  the  Indians.  The  whole  available  milituy  force  of  tbe  United  States  at  the  time 
ui  uie  breaking  out  of  the  recent  civil  war,  was  only  16,006  men ;  a  numbeT  nuprlsingly  small 
when  we  consider  the  vast  eitent  of  our  country,  and  the  long  frontier  line  bordered  oy  tribes 
of  savages.  Immediatoly  on  the  reBtoration  of  iieace  tlie  immense  armiea  in  the  field  were  tor 
the  most  part  disbanded,  and  the  f<H«e  rednoad  by  September  30, 1867,  to  66,616.  Thla  waa  still 
fiirther  reduced  tlie  next  year  to  43,741.  The  o<matitntinnal  eiovislon  inhibiting  aDDroDriationB 
for  the  army  for  a  longer  peria<d  than  two  yeora  m 


of  tbe  anny  and  navy,  and  fi»  tbe  militia  i^  the  states  wfa«i  called  into  the  aervioe  of  the  natkm. 
Art.  1,  i  fl- 

The  division  of  powers  between  tlie  nation  and  the  states  bdng  such  m  to  vast  b  the  tonaer 
aathority  over  all  those  snbjecta  falling  within  tbe  province  of  international  law,  the  states  are 
fori>idden,  without  the  consent  of  oongress,  to  keep  troops  or  ships  of  war  in  the  time  of  peaoe. 
or  to  engage  in  war  nnlees  aotoaDv  invaded,  or  in  Boob  Imiqiiunt  daugar  as  will  not  admit  of 
dol^.   ^nst  of  U.  8.,  art.  iVTiO,  -«-»"—   *t-t 
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Thia  lai^  share  of  poweo',  thas  conferred  by  the  people,  though  intended  to  pre- 
Herre  the  libertv  of  the  Babject,  was  perhaps  unreasonably  detrimental  to  the 
prerogative  of  the  crown ;  and  aocordinglv  we  find  ill  use  made  of  it  by  Bdric, 
aake  of  Mercia,  in  the  idgn  of  King  Eamond  Ironside ;  who,  by  his  office  of 
duke  or  heretoch,  was  entiUed  to  a  large  command  in  the  king's  army,  and  by 
his  repeated  treacheries  at  last  transferred  the  crown  to  Cannt«,  the  Dane. 

It  seems  nniTersaDy  agreed  by  all  historians,  that  King  Alfred  first  settled  a 
national  miUtia  in  this  kingdom,  and  by  his  prudent  discipline  made  al!  the 
aabiects  of  his  dominion  soldiers:  but  we  are  unfortunately  left  in  the  daxk  as 
to  the  particulars  of  this  Ms  so  celebrated  regulation ;  thongh,  from  what  was 
last  observed,  the  dukes  seem  to  have  been  len  in  possession  of  too  large  and 
independent  a  power ;  which  *enabled  Duke  Harold,  on  the  death  of  p , . .  ^  ^ 
Edward  the  Confessor,  thongh  a  stranger  to  the  royal  blood,  to  mount   ^  ^ 

for  a  short  space  the  throne  of  this  kingdom,  in  prejudice  of  Edgar  Atheling, 
the  rightful  neir. 

Upon  the  N^orman  conquest  the  feudal  ]&w  was  introduced  here  in  all  its 
rifoiir,  the  whole  of  which  is  built  on  a  militarv  plan.  I  shall  not  now  enter 
into  the  particulars  of  that  constitution,  which  belongs  more  properly  to  the 
next  part  of  our  Commentaries ;  but  shaJl  only  observe,  that,  in  oonsequeuce 
thereof,  all  the  lands  in  the  kingdom  were  divided  into  what  were  called  knights' 
fees,  in  number  above  sixty  thousand ;  and  for  every  knight's  fee  a  knight  or 
soldier,  miteg,  was  bound  to  attend  the  king  in  his  wars,  for  forty  days  in  a 
year;  (2)  in  which  space  of  time,  before  war  was  reduced  to  a  science,  the  cam- 
paign was  generally  6nished,  and  a  kingdom  either  conquered  or  victorious,  (e) 
By  this  means  the  king  had,  without  any  expense,  an  army  of  sixty  thousand 
men  alva^s  ready  at  his  command.  And  accordingly  we  find  one,  among  the 
laws  of  William  me  Conquerer,  ( /)  which  in  the  king's  name  commands  and 
firmly  enjoins  the  personal  attendance  of  all  knights  and  others :  "  quod  habeant 
et  teneant  se  semper  in  armis  et  equis,  ut  decet  et  oporiei :  et  quod  temper  eint 
pTompti  etparati  ad  aerviiium  sutim  integrum  noUe  explendum  et  peragendum, 
cum  opus  Mfuerit,  secundutn  qttoddehentdefeodisettenementissuisde  jure  nobis 
facere."  Tlbls  personal  service  in  process  of  time  degenerated  into  pecuniary 
commutations  or  aids,  and  at  last  the  military  mrt  (3)  of  the  feudal  system  was 
abolished  at  the  restoration,  by  statute  13  Car.  II,  c.  24 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom  was  left  wholly 
without  defence  in  case  of  domestic  insurrections,  or  the  prospect  of  foreign 
invasions.  Besides  those  who  by  f*"*- — '-•^-—^ ^ — '■ —  -        -    ■ 


every  man,  according  to  his  estate  and  degree,  to  provide  a  determinate  qumi- 
tity  of  such  arms  as  were  then  in  use,  in  order  to  keep  the  peace:  and  constables 
were  appointed  in  all  hundreds  by  the  latter  statute,  to  see  that  such  arms  were 
provided.  These  weapons  were  cnanged,  by  the  statute  4  and  5  Ph.  and  M,  c.  3, 
into  others  of  more  modem  service ;  but  both  this  and  the  former  provisions 
were  repealed  in  the  reign  of  James  I,  (i)  While  these  continued  in  force,  it 
was  usual  from  time  to  time  for  our  princy  to  iasue  commissions  of  array,  and 
send  into  every  county  officers  in  whom  they  could  confide,  to  muster  and  array, 
or  set  in  military  order,  the  inhabitants  of  every  district ;  and  the  form  of  the 
commission  of  array  was  settled  in  parliament  in  the  5  Hen.  lY,  so  as  to  prevent 


IB. 


ThePDleiare.  even  at  thtada;,  eotODacioOs  or  their  uni^eDleDaBlitatlDii,  that  Uelrpoipallle,  ormUl- 
'innot  be  uompellBd  to  seno  ibOTfl  di  ireeka,  or  IbrtT  dir»  In  a  jeai.    Moa.  Un.  HiBt.  ixxSv.  \t. 
cm.    aee Co.  Utt.  7B. 76.  (*)  Hortd.  A.  D.11SI.  [<)  13 Bdw.  L  e.  S. 

'■■■■•       I,  0.  M.    SUM.  I,  0.  »      ■ 

(2)  [We  freaDentlr  read  of  half  a  kni^t,  or  otber  aliquot  pan,  as  for  so  mach  laud  throe 
kmghta  sjid  a  naif,  Ao.,  were  to  be  retained :  fhe  IractioTi  of  a  Knight  was  performed  bj  a  whole 
knight  who  aerved  half  the  time,  or  other  dae  propoition  of  it.] 

(3)  [The  military  or  wariiliQ  part  of  the  feadd  system  was  aboUahed,  vrhen  peiBonal  service 
was  diapeiued  with  for  a  pectmiary  commatotioTi,  ae  early  aa  the  reign  uf  Heuiy  II.  Bat  Uie 
military  tenoiea  etill  remained  till  12  Car.  II,  o.  84.    Bee  book  3,  p.  777] 
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the  insertion  therein  of  any  neir  penal  cUnBea.  (0  Bat  it  was  aUo  provided  (tn) 
that  no  man  should  be  compelled  to  go  out  of  ttie  kingdom  at  any  rate,  nor  ont  of 
his  shire  but  in  cases  of  urgent  necessitj;  nor  shoaldprovide  soldiers  unless  bj 
couBeut  of  parliameoi  ABout  the  reign  of  King  Henry  the  Eighth,  or  his 
children,  Ueutenauta  began  to  be  introduced,  (n)  as  standing  representatives  of 
the  crovn,  to  kee^  the  counties  in  military  oraer;  for  ve  find  uiem  mention^ 
as  known  officers  in  the  statute  4  and  5  Ph.  and  H.  c.  3,  though  they  had  not 
been  then  long  in  use,  for  Camden  speaks  of  them  (o)  in  the  time  of  Queen  Eliza- 
beth, as  extraordinary  magistrates  oonstitnted  only  in  timea  of  difficulty  and 
danger.  But  the  introduction  of  these  commissions  of  lieutenancy,  vhich  con- 
tained in  substance  the  same  powers  as  the  old  commissions  of  array,  caused  the 
latter  to  fall  into  disuse. 

In  this  state  things  continued  till  the  repeal  of  the  statutes  of  armour  in  the 
reign  of  King  James  the  First :  after  whicn,  when  King  Charles  the  Pinst  had, 
during  his  northern  eip^litiona,  issued  commissions  of  fieutenancy,  and  exerted 
some  military  powers,  which,  having  been  long  exercised,  were  thought  to  belong 
to  the  crown,  it  became  a  question  in  the  long  parliament,  how  far  the  power  of 
the  militia  did  inherently  reside  in  the  king ;  being  now  unsupported  by  any 
statute,  and  founded  only  upon  immemorial  usage.  This  question,  long  agitated 
r  *4121  ^^^  great  heat  and  resentment  on  both  *BideB,  became  at  length  the 
I-  -I  imm^iatecauseofthefatal  rupture  between  the  king  and  his  parli^ent; 
the  two  houses  not  only  denying  this  prerogative  of  the  crown,  the  legality  of 
which  perhaps  might  be  somewhat  doubtful,  but  also  seizing  into  t£eir  own 
hands  toe  entire  power  of  the  militia,  of  the  illegality  of  which  step  conld  never 
be  any  doubt  at  alL 

Soon  after  the  restoration  of  King  Charles  the  Second,  when  the  militaiy 
tenures  were  abolished,  it  was  tfaought  proper  bo  ascertain  the  power  of  Uie 
militia,  to  recognize  the  sole  right  of  the  crown  te  govern  and  command  them, 
uid  to  put  the  whole  into  a  more  regular  method  of  military  subordination :  (p  ) 
and  the  order,  in  which  the  militia  now  stands  by  law,  is  principally  built  upon 
the  statutes  which  were  then  enacted.  It  is  true  the  two  last  of  them  are  ap|»r- 
ently  repealed ;  but  many  of  their  provisions  are  re-enacted,  with  the  additioii 
of  some  new  regulations,  by  the  present  militia  laws,  (4j  the  general  scheme  of 
which  is  to  discipline  a  certain  number  of  the  inhabitants  of  every  county, 
chosen  by  lot  for  ikree  years,  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  commission  from  the  crown. 
They  are  not  compellable  to  march  out  of  their  counties,  unless  in  ease  of  inva- 
sion or  actual  rebellion  within  the  realm  (or  any  of  its  dominions  or  territories), 
(g)  nor  in  any  case  compellable  to  march  out  of  the  kin^om.  They  are  to  ba 
exercised  at  stated  times ;  and  their  discipline  in  general  is  liberal  and  easy;  but 
when  drawn  out  into  actual  service,  they  are  subject  te  the  rigours  of  mutial 
law,  as  necessary  to  keep  tiiem  In  order.  This  is  the  constitutional  security  which 
our  laws  (r)  have  provided  for  the  public  peace,  and  for  protecting  the  realm 
against  foreign  or  domestic  violence.  (6) 

riJBoihirwtta,  pvtt,  pueaMi.  >^.    BteSRjm.  SH,  Ao. 

(mj  BM.  1  Edw.  m,  U.^o.  S  ud  7.    iB  Kdw.  m.  at.  fi,  o.  S.  (*)  U  RfBi.  TS. 

raj  Bril.  IDt.    Edit.  UM.        rt>J  U  Otr.  U,  c.  %   II  Oar.  U,  o.  8.    U  Oar.  II,  a.  <.        fffJ  SUt.  UQ«0. 

rW  S  G>o.  m.  c.  W.    BGeo.  m,  o.U.    UOen.  In,  e.  I.    ISGw.  m,  o.  UandM.    MOm.  111,0.  Tt. 

(4)  [The  prwent  militia  eystem  is  mainly  regulated  by  42  Q«o.  Ill,  o.  90,  aa  altered  and 
amonded  b;  meay  anbEeqnont  acta,  the  last  of  whidi  is  32  and  33  Tie.  c.  13.  Tbe  eeneial 
sobeme  of  the  legislature  hai  been  to  discipline  a  oertniu  number  of  the  itihabitants  or  every 
ooanl^,  oliuwnby  lot  for  five  yean,  and  officered  by  the  lord  lientenaot,  the  deputy  lientenant^ 
and  other  princijul  land  ovnera  ondera  commimioD  from  the  crown.] 

(5)  In  Ota  United  Btates  the  iodividnal  stales  discipline  mid  offloei  the  militia,  bat  cougceag 
may  provide  therefor,  and  also  for  calling  them  forth  to  execute  the  law*  of  the  UnioD,  nip- 

Sreea  insnrreoUoDS  and  repel  iovaaionn.  Coufit.  art.  I,  i  8.  Wben  tbos  called  forth  the  pr™- 
ent  is  conunander-iD-cbief :  art,   3,   $   2 ;  and  congress  may  provide  for  their  govemm 


Art.  1,  i  6.    By  the  aot  of  Feb.  'iS,  1795,  liie  president  was  empowered  to  cnU  furtb  the  militia 
*>  repel  invanooR,  or,  in  imminent  dauber  tluimnf.  to  put  down  imsnirections  or  enforce  the 
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Whea  the  nation  was  engaged  in  war,  more  veteran  troops  and  more  regular 
discipline  were  esteemed  to  be  necessary  than  could  be  expected  from  a  mere 
militia.  And  therefore  at  sach  times  more  rigorous  methods  were  pnt  in  use 
for  the  *raising  of  armies,  and  the  due  regulation  and  discipline  of  the  r  ^ ,  ,„  -, 
soldiery :  which  are  to  be  looked  upon  only  as  temporary  excrescencea  *■  ^ 

bred  out  of  the  distemper  of  the  stat«,  and  not  as  any  part  of  the  permanent 
and  perpetnal  laws  of  the  kingdom.  For  martial  law,  which  is  built  upon  no 
settled  principles,  but  is  entirely  arbitrary  in  its  decisions,  is,  as  Sir  Matthew 
Hale  observes,  (s)  in  truth  and  reality  no  law,  but  something  indulged  rather 
than  allowed  as  a  law.  (6)  The  necessity  of  order  and  discipline  in  an  army  is 
the  ouly  thing  which  can  give  it  countenance ;  and  therefore  it  oug'ht  not  to  be 
permitted  in  time  of  peace,  when  the  king's  courts  are  open  for  ^1  persons  to 
receive  justice  according  to  the  laws  of  the  land.  Wherefore,  Thomas,  earl  of 
Lancaster,  being  condemned  at  Ponte&act,  16  Edw.  II,  by  martial  law,  his 
attainder  was  reversed,  1  Edw.  Ill,  because  it  was  done  in  time  of  peace.  (()  (7) 
(ij  Blat.  C.  L.  e.  1.  ftj  1  Bnd.  Appan.  W. 

lawB  Bgainut  obstractJons  or  combiitatjoiia.  1  Statute  at  Luge,  434.  Under  this  statnto  it 
beloURB  to  the  prosident  eidUBivel}'  to  determine  when  the  oontingenoy'  has  aiieen  whioli 
makes  the  CAlling  forUi  of  the  mlUCia  neoeeBary,    Hartin  o.  Hott,  13  Wheat  29. 

(6)  [This  cenanre  U  bj  no  means  merited  at  the  present  day,  whatever  may  have  been  the  &ot 
when  Sir  Matthew  Hale  wrote.) 

(7)  iniitaiy  aud  martial  taw  are  frequently  oonfbnnded,  ttaoagfa  the  diatJnotiDii  between 
tbem  is  very  plain  and  broad.  Uilitvry  law  is  that  portion  of  die  law  of  the  land  preaoribed 
by  the  govermnent  to  regulate  the  condoot  of  the  oltiien  in  Mb  Dhanctar  as  soldier.  It  is 
•dn^niatend  by  military  tribnnalg,  and  is  equally  in  force  in  peace  aud  in  war.  BdC  it  does 
not  snpersede  the  civil  laws  of  tJie  land,  (or  an^  breach  of  which  the  soldier  ie  liable  to  the 
same  trial  and  pamshment  la  tbe  civilian.  Hartta]  law,  on  the  other  hand,  is  defined  aa  being 
that  mihtaiy  rale  and  aatbority  which  eiistB  in  time  of  war,  and  ia  otmferred  by  the  laws  of 
war,  in  relation  to  persons  and  thinES  under  and  within  the  scope  of  active  mititoiy  opera- 
tJonH  in  carrying  on  the  war.  and  wMch  extinguishes  or  suspendK  civil  rights,  aud  the  reme- 
dies founded  upon  them,  for  the  time  behig,  so  &  08  may  appear  to  tie  nrwe^isary  in  order  to  the 
ftill  accomplishment  of  Uie  purpose  of  the  war.  It  is  the  appCcation  of  militaty  government — the 
government  of  force — to  persons  and  property  within  the  scope  of  it,  acoordrng  to  tbe  laws  and 
naogee  of  war,  to  the  eioloMon  of  tbe  municipal  government  in  all  respects  where  the  latter 
wonldimpair  the  effloiency  of  militaiy  law  or  millt^  action.  Benet,  Mihtary  Law,  14.  And  see 
1  Kent,  Sil,  noto;  3  H.  Bi.  98,  per  Lord  Loughborough. 

The  occasians  to  consider  the  extent  and  force  of  martaal  law  have  happily  not  been  nn- 
merons  in  America,  bnt  it  may  be  naeftil  to  refer  to  the  moBt  not^  of  them.  The  oaae  of 
the  declaration  of  martial  law  by  G)cn.  Jackson  at  New  Orleans,  at  the  time  of  the  attempt 
upon  that  city  by  the  BritiHh  forces  in  1314-15,  and  the  lesal  proceedings  which  grew  out  of 
it,  will  be  remembered  by  all  readers  of  American  history,  but  tie  oonrectuesis,  rBBpeotivBly,  of 
the  conduct  of  the  general,  and  that  of  the  Judge  who  im^sed  a  fine  npon  him  Tor  contempt 
ot  court,  never  received  any  more  authoritative  eiaminatiOD  than  that  which  it  had  in  con- 
press  St  the  time  the  fine  was  refunded  tn  1^12.  See  2  Benton's  Thirty  Years'  View,  .'>99.  It 
IB  settled  in  the  United  Status  that  tbe  iegislatnre  of  a  state  may  declare  martial  law  through- 
ont  the  state  whenever  in  their  opinion  it  may  be  neoessaij  to  tbwait  the  purposes  of  thoM 
who  are  attempting,  in  an  irregtUar  manner,  to  reVolntiomxe  tbe  state  government ;  and  that 
the  militaij  officers  are  exempt  from  civil  respondbility  for  enfotcing  the  declaration,  Luther 
«.  Borden,  7  How.  1.  In  Uiis  case  and  that  of  ei  parte  Mulligan,  4  Wal.  2,  a  very  full  and 
elalMirate  examination  of  the  whole  subject  majf  be  found.  The  [k;ts  in  the  case  laat  men- 
tioned were  these ;  On  the  filUi  day  of  October,  1864,  Mulligan,  who  was  a  citiien  of  the 
United  States,  resident  within  the  state  of  Indiana,  was  seiied  at  hie  home  in  that  state,  by 
order  of  the  United  Stales  military  officer  commanding  therein,  and  on  the  Slst  day  of  the  same 
month,  bv  order  of  such  oommander,  put  on  trial  before  a  luiut&i?  commission  at  Indianapolis, 
on  the  following  charges : 

1.  Conspiring  asainst  the  ffovemment  of  the  United  States. 

2-  Affiirding  aid  and  comlort  to  rebels  against  the  authority  of  the  United  States. 

a  Inciting  msurrectlon. 

4.  Disloyal  practices. 

5.  Violation  of  the  laws  of  war. 

Under  theae  cbargos  there  were  vaiiona  speoiflcationa,  the  snbstanoe  of  wUch  was,  the  Jcdu- 
ing  and  aiding,  at  different  times,  between  October  1863  and  August  1864,  a  secret  society  known 
aa  the  order  of  American  Knights  or  Sons  of  Liberty,  for  the  purpose  of  overthrowing  the 
government  and  duly  constitu^  authoridea  of  the  United  States;  holding  communication 
witli  the  enemy ;  conspiring  to  seize  munitions  of  war  stored  in  the  United  States  arsenals,  to 
UbenXe  prisoners  of  war,  Ac.,  resisting  the  dr^  £o.,  at  or  near  Indianapolis,  aforesaid,  in 
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And  it  is  laid  down,  (u)  that  if  a  lienteDant,  or  other,  that  hath  connDiadoD  of 
miirtial  anthority,  doth  in  time  of  peace  hang  or  otherwise  execute  an;  man  by 
ooloor  of  martial  law,  this  is  murder;  for  it  is  againet  magna  carta,  (r)  The 
petition  of  right  {10)  moreover  enacts,  tiiat  no  soldier  shall  he  quartered  on  the 
sabiect  without  his  owa  consent,  {x)  and  that  no  commiseion  shftU  issoe  to  pro- 
ceed within  this  land  according  to  martial  law.  And  whereas,  after  the  restora- 
tion, King  Charles  the  Second  Kept  up  abont  five  thousand  regnlar  troops,  by 
his  own  authority,  for  guards  and  garriaona ;  which  Sing  James  the  Second 
by  degrees  increased  to  no  less  than  thirty  thousand,  all  paid  from  his  own  ciril 
list ;  it  was  made  one  of  the  articles  of  the  bill  of  rights,  (y)  that  the  raising  or 
keeping  a  standing  army  within  the  kingdom  in  time  of  peace,  nnlesa  it  be  with 
consent  of  parliament,  is  against  law. 

Bat,  as  the  &ehion  of  keeping  standing  annies,  which  was  first  introduced  by 
Charles  VII,  in  France,  A.  D.  I44fi,  (z)  has  of  lat«  years  universally  prevailed 
r*414  1  ^^^^  Europe,  (though  *Bome  of  its  potentates,  being  unable  themeelves 
L  1  to  maintain  them,  are  obliged  to  have  recourse  to  richer  powers,  and 

receive  subsidiary  pensions  for  that  purjwse,)  it  has  also  for  many  years  past 
been  annually  judged  necessary  by  our  legislature,  for  the  safety  of  the  kingdom, 
the  defence  of  the  possessions  of  the  crown  of  Great  Britain,  and  the  preserva- 
tion of  the  balance  of  power  in  Europe,  to  maintain  even  in  time  of  peace  a 
standing  body  of  troops,  onder  the  command  of  the  crown ;  who  are,  however, 
ipao  fa^o  disbanded  at  the  expiration  of  every  year,  unless  continued  by  par- 
liament. And  it  was  enacted  by  statnte  10  Wm.  Ill,  c.  1,  that  not  more  Uian 
twelve  thousand  regular  forces  should  be  kept  on  foot  in  Ireland,  though  paid 
»t  the  chai^  of  that  kingdom ;  which  permission  is  extended  by  statute  8  Qeo. 
m,  c  13,  to  16,235  men,  in  time  of  peace.  (8) 

r<i^SInM.n.  fv)  Cap.  n.  fteJSCmr.  I.    Bm  ■!»  st>t.  SI  Cu.  H,  o.  I. 

fuj  Thni  In  Poland  na  •oldlet  un  ba  BDUterad  apoD  Ilia  isDtrT,  tbe  onlr  froonMii  In  that  tmmUfe.  Hod. 
Dull.  HUt.  xxxlT.  n 
(V)  But.  1  W.  uid  M.  M.  1,  0. 1.  r*J  BoberUoD,  Olu.  V,  1.  N. 

Indiana,  a  state  "  wltbin  Uie  milituy  lines  of  th 

militai;  operotJoiu,  and  which  IkEtd  been  uid  w_ , 

enemy."    On  all  ttese  ohaife*  UnUigan  was  fonnd  gniltf  bj  tbe  cod 
be  luuged,  and  tbe  aentenoe  wae  approved  by  the  meddent 

The  vBlidity  of  Uieae  prooeediuga  wu  qneiitloned  in  the  Bupienie  oomt  of  tlie  United  States, 
onawiit  of  habeas  oorpna.  It  ^tpeared  in  the  cam  aiat,diiruig  the  neriod  of  the  alleged  offensM 
and  of  tbe  sitting  of  the  oonunisrion,  the  benefit  of  tlie  writ  of  babeas  oorpiu  was  BOBpended 
under  the  permiSBlon  of  on  act  of  oonKreN,  in  tlie  oage  of  all  penons  held  in  onstody  bf  militaiy 
offlcers  bj  authont;  of  tLe  praaident,  bnt  It  also  appeared  t^at  the  oontta  of  the  United  Statee 
for  ths  mstriot  of  lodiaua  were  open  and  onobstrncted  in  the  performanoe  of  their  dntjes,  and 
that  a  eraad  jnrj  was  ^mamoned  and  sat  in  said  conit  daring  the  time  when  Hnlligaa  was  held 
in  oounnement  awaiting  trial. 

Upon  these  Ibcts  It  was  dedded  by  the  sapreme  oonrt  of  the  United  States  that  Mulligan  was 
entitled  to  his  liberty.  That  militiuy  commitwons  orKsniied  during  the  dvil  w^,  in  a  state  not 
invaded  and  not  enga^d  in  rebellioa,  in  which  the  federal  conrts  were  open,  and  In  the  proper 
and  nnobetmcted  eier^  of  their  ftmctiona,  had  no  Jurisdiction  to  trr,  conviot  or  aenteuce,  fbr 
any  criminal  offense,  a  dtiien  who  was  neither  a  resIdeDt  of  a  retteUions  state,  nor  a  priHonei  c€ 
war,  nor  a  person  in  tie  militMT  and  naval  aerrioe ;  and  that  congrwui  could  not  invaat  them  with 
any  imch  power.  And  it  waa  inrther  held,  that  the  oonstitational  guaranty  of  trial  b;  jury  was 
intended  for  a  Ktat«  of  war,  as  well  as  a  stale  of  peace,  and  was  eqaallr  btudine  upon  rulers  and 

Eople  at  all  timea  and  nnder  all  dronmstanoes.  See  flutter,  In  re  Kemp,  16  Wis.  359;  Todd, 
ir.  Got.  vol.  1,  p.  342. 

Bespectdng  martial  law  the  Judidal  deaisiona  are  nnmeroua,  and  cover  a  great  many  pdnts. 
The  oivil  courts,  however,  exercise  no  snparvi^ou  over  tbe  military  except  to  aae  that  they  keep 
withio  their  janadicdon. 

(U)  [It  is  perfecUy  lawftil  to  employ  Boldien  to  pTeaeTTe  the  peace  at  home ;  but  this  shoold  be 
dona  with  ^eat  caution,  and  not  without  an  absotnte  neoeaeity.  "  UBgistrat«t>,"  aaid  Lord  Chau- 
oellot  Hardwioke, "  have  a  power  to  call  any  subject  to  their  assistance  to  preserve  the  neaoe  and 
execute  the  proceea  of  the  law  ;  Kid  why  not  soldiera  as  well  an  other  ment  Our  soldierB  are 
our  fellow-cftiiena.  They  do  not  cease  to  be  so  by  putting  on  a  red  coat  and  carrriug  a  mnaket." 
The  military  act,  on  such  occafioan,  not  qua  milituy,  bat  simply  in  aid  of  and  m  obedience  to 
the  dvil  power,  which  "  colU  them  in."  To  qnot^  again  Lord  Chancellor  Harttwickc,  "  as  amud 
oitisens,  otlen  saving  the  cfluidon  nf  innncent  hlood  and  preserving  the  dominion  of  the  law."] 
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To  prevent  tiie  ezecutiTe  pover  from  bein^  able  to  op^reBs,  bbtb  Baron  Mon- 
teaqaieo,  (a)  it  is  reqaidte  tnat  the  armies  Tith  vhich  it  ib  enbiisted  should  con- 
sist of  the  people,  and  have  the  same  spirit  with  the  people ;  as  was  the  case  at 
Rome,  till  Marias  new-modelled  the  legions  by  enlisting  the  rabble  of  Italy,  and 
laid  the  foundation  of  all  the  military  tyranny  that  ensued.  Nothing,  Aen, 
scxwrdiag  to  these  principles,  ought  to  be  more  guarded  against  in  a  fi:«e  state, 
than  mtucin?  the  military  power,  when  such  a  one  is  necessary  to  be  kept  on  foot, 
a  body  too  oietinct  &om  the  people.  Like  oora,  it  should  wholly  be  composed 
of  Datuial  subjects ;  it  ought  only  to  be  enlisted  for  a  short  and  limited  time ; 
tiie  soldiers  also  should  live  intermixed  with  the  people;  no  separate  camp,  no 
barracks,  no  inland  fortresses  should  be  allowed.  And  perhaps  it  might  be  still 
better  if,  by  dismissing  a  stated  number,  and  enlisting  others  at  every  renewal 
of  their  term,  a  circuuition  could  be  k^t  up  between  the  army  and  the  people, 
tad  the  citizen  and  the  soldier  be  more  intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  act  of  parGament  likewise 
paesee, "  to  punish  mutiny  and  desertion,  *and  for  the  bett^  payment  r  c^i  e  -i 
of  the  army  and  their  qnarters."    This  regulates  the  manner  m  which  ■-  -' 

they  are  to  be  dispersed  among  the  sevenu  innkeepers  and  victuallers  through- 
out the  kingdom ;  and  establishes  a  law  martial  for  their  government  By  this, 
among  other  things,  it  is  enacted,  that  if  any  officer  or  soldier  shall  eicite,  or 
join  any  mutinv,  or,  knowing  of  it,  shall  not  give  notice  to  the  commanding 
officer:  or  shall  desert,  or  list  in  any  other  regiment,  or  sleep  upon  his  poet,  or 
leave  it  before  he  is  relieved,  or  hold  correspondence  with  a  rebel  or  enemy,  or 
atrike  or  use  violence  to  his  superior  officer,  or  shall  disobey  his  lawful  com* 
manda:  such  offender  shall  suffer  such  punishment  as  a  court  martial  shall 
inflict,  though  it  extend  to  death  itself. 

However  expedient  the  most  strict  r^ulations  may  be  in  time  of  actual  war, 
yet  in  times  of  profound  peace  a  litUe  relaxation  of  military  rigour  would  not, 
one  should  hope,  be  productive  of  much  inconvenience.  And  upon  this  prin- 
ciple, though  by  our  standing  laws  (b)  (still  remaining  in  force,  though  not 
attended  to,)  desertion  in  time  of  war  is  made  felony,  without  benefit  of  clergy, 
and  the  offence  is  triable  by  a  jury  and  before  justices  at  the  common  law :  yet, 
by  our  militia  laws  before  mentioned,  a  much  lighter  punishment  is  inflicted 
for  desertion  in  time  of  peace.  So,  by  the  Roman  law  atso,  desertion  in  time  of 
■war  was  punished  with  death,  but  more  mildly  in  time  of  iranqnilitr.  (c)  But 
our  mutiny  act  makes  no  such  distinotion :  for  any  of  the  foults  aDove  men- 
tioned are,  equally  at  all  times,  punishable  with  death  itself  if  a  conrt  martial 
^all  think  proper.  This  discretionary  power  of  the  court  martial  is  indeed  to 
be  guided  by  the  directions  of  the  crown;  which,  with  regud  to  military 
offences,  has  almost  an  absolute  legislative  power,  {d)  "  His  majesty,"  says  the 
act,  "may  form  articles  of  war,  and  constitute  courts  martial,  with  power  to  try 
any  crime  by  such  articles,  and  inflict  penalties  by  sentence  or  judgment  of  the 
same."  A  vast  and  most  important  trust!  an  nnhmited  power  to  create  crimes, 
and  annex  to  them  any  punishments,  not  extending  to  life  or  limb  I  These  are 
indeed  forbidden  to  he  inflicted,  *exoept  for  crimes  declared  to  be  so  p  »^,  -  ■• 
punishable  by  this  act;  which  crimes  we  have  just  enumerated,  and   •■  ■• 

among  which  we  may  observe  that  any  disobedience  to  lawful  commands- is  one. 
Perhaps  in  some  fbture  revision  of  this  act,  which  is  in  many  respecte  hastily 

Cued,  it  may  be  thought  worthy  the  wisdom  of  parliament  to  ascertain  the 
its  of  military  subjection  and  to  enact  express  articles  of  war  for  the  gov- 
ernment of  the  army,  as  is  done  for  the  government  of  the  navy:  especially  as 
by  our  present  constitution,  the  nobility  and  gentry  of  the  kingdom,  who  serve 
their  eountrv  as  militia  officers,  are  annually  subjected  to  the  same  arbitrary 
rule  during  meir  time  of  exercise. 

One  of  the  greatest  advantages  of  onr  Eoglish  law  is,  that  not  only  the 
crimes  themselves  which  it  puoiahes,  but  also  the  penalties  which  it  inflicts,  are 

(a)  Sp.  U  11,  G.  (b)  Stat.  18  Hen.  VI,  c.  IS.    1  ud  I  Edw.  VI,  o.  t.  (O  Ft  4ft,  M,  B. 

(di  A  like  uower  aver  the  maiinea  li  glrea  to  thelordiof  (be  Rdmlnl^,  b;  another  anniul  aot "  for  Uie 
resDlatlon  or  his  m^eatjr's  nuuine  fbrccs  while  od  shoro." 

Vol.  I.— 34  265 
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aacertained  and  notorious ;  nothing  is  left  to  arbitral^  discretion :  the  king  by 
his  jnd|;es  diBpenses  what  the  law  aas  prerionaly  ordained ;  but  is  not  himself 
the  legislator.  How  much  therefore  is  it  to  be  regretted  fiiat  a  set  of  men, 
whose  brayery  has  so  often  preserved  the  liberties  of  their  country,  shonld  be 
reduced  to  a  ttate  of  ^rvitnde  in  the  midst  of  a  nation  of  freemen  I  for  Sir 
Edward  Coke  will  inform  as,  (e)  that  it  is  one  of  the  gennine  marks  of  seiri- 
tude,  to  have  the  law,  which  is  our  rule  of  action,  either  concealed  or  preca- 
rious: "  misera  est  serviiua  uH  jus  eat  vagwm  aiit  incognitum."  Nor  is  this 
state  of  seiritnde  quite  consistent  with  the  maxims  of  sound  policy  observed  by 
other  free  nations.    Tor  the  greater  the  general  liberty  is  which  any  state 


enjoys,  the  more  cautions  has  it  usually  been  in  introducing  slavery  in  any  par- 
ticular order  or  profession.  These  men,  as  Baron  Montesquieu  observes,  (/) 
seeing  the  libertr  which  others  possess,  and  which  they  themselves  are  excluded 


from,  are  apt  (like  eunuchs  in  the  eastern  seraglios)  to  live  in  a  state  of  per- 
petual envy  and  hatred  towards  the  rest  of  the  community,  and  indulge  a 
malignant  pleasure  in  contributing  to  destroy  those  privileges  to  which  they  can 
never  be  admitted.  Hence  have  many  fiee  states,  by  departing  from  this  rule, 
r  *in  1  ^^^^  endangered  by  the  revolt  of  'their  slaves;  while  in  absolute  and 
*■  ^  depotic  governments,  where  no  real  liberty  exists,  and  consequently  no 

invidious  comparisons  can  be  formed,  such  incidents  are  extremely  rare,  ^o 
precautions  are  therefore  advised  to  be  observed  in  all  prudent  and  ftee  govern- 
ments :  1.  To  prevent  the  introduction  of  slavery  at  all ;  or,  %.  If  it  be  already 
introdnced,  not  to  intrust  those  slaves  with  arms ;  who  will  then  find  themselves 
an  overmatch  for  the  freemen.  Much  less  ought  the  soldiery  to  be  an  exception 
to  the  people  in  general,  and  the  only  state  of  servitude  in  the  nation. 

But  as  soldiers,  by  this  annual  act,  are  thus  pnt  in  a  worse  condition  than  any 
other  subjects;  so  by  the  humanity  of  our  stuiding  laws  they  are  in  some  cases 
pnt  in  a  much  better.  By  statute  43  Eiiz.,  c  3,  a  weekly  allowance  is  to  bb 
raised  in  every  oounty  for  the  relief  of  soldiers  that  are  sick,  hurt  and  maimed ) 
not  forgetting  the  royal  hospital  at  Chelsea  for  such  as  are  worn  out  in  theii 
duty.  (9)  Officers  ana  soldiers  that  have  been  in  the  king's  service  are,  by  sev- 
eral stotntes  enacted  at  the  close  of  several  wars,  at  liber^  to  use  any  trade  oi 
occupation  they  are  fit  for  in  any  town  in  the  kingdom  (except  the  two  univer- 
sities), notwithstanding  any  statute,  custom,  or  cliarter  to  the  contrary.  And 
soldiers  in  actual  miliary  service  may  make  nuncupative  wills,  and  dispose  of 
their  goods,  wages,  and  other  personal  chattels,  without  those  forms,  solemnities, 
and  expenses,  which  the  law  requires  in  other  cases,  {g)  Our  law  does  not 
indeed  extend  this  privilege  so  &r  as  the  civil  law;  which  carried  it  to  an 
extreme  that  borders  upon  the  ridiculons.  For  if  a  soldier,  in  the  article  of 
death,  wrote  any  thing  in  bloody  letters  on  his  shield,  or  in  the  dust  of  the  field 
with  his  sword,  it  was  a  very  good  military  testament.  (A)  And  thus  much  for 
the  military  state,  as  acknowledged  by  the  laws  of  England. 

The  maritime  state  is  nearly  related  to  the  former,  though  much  more  agree- 
r  *il8 1  ^'''^  **  ^^  principles  of  our  free  constitution.  "The  royal  navy  of 
I-  -'  England  hath  ever  been  its  greatest  defence  and  ornament ;  it  is  its 

ancient  and  natural  strength;  the  floating  bulwark  of  the  island;  an  army 
from  which,  however  strong  and  powerftil,  no  daneer  can  ever  he  apprehended 
to  liberty ;  and  accordingly  it  has  been  assiduously  cultivated  even  from  ^e 
earliest  ages.  To  so  much  perfection  was  our  naval  reputation  arrived  in  the 
twelfth  century,  that  the  code  of  maritime  laws,  which  are  called  the  laws  of 


ft)  i  Inrt.  sn.  (f)  8p,  L.  U,  11.  (g)  Stftt  »  Otr.  II,  0.  S  i  S  W.  m,  a.  SI,  t  S. 

(til  Si  iiriiUH  ftrfd  in  Agfio  UHrii  «virfM  no  niMtanMtau  adito€mtriiH.  <Mt  *«  pMixn  ttaerlpHTimt 
1.JI — ^  ^p„  Umipon  gwa,  to  praUe,  vUtt  toriem  dtrOlnvmmt,  kiQ%tmoM  viiitmtattm  MoAUoi  am  oforM, 


^^8 


(9)  rLiberal  peudonB  have  been  paid  in  the  United  States  ondeT  vuiom  sots  of  oonsreas,  to 
tile  MldiBTH  who  bftVfl  served  licinurably  in  their  wars,  and  to  the  fkmUles  of  those  i^o  were 
killed  or  died  in  s     ~ 
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Oleron,  and  are  received  by  all  nations  in  Europe  as  the  groond  and  substruc- 
tion of  all  their  maritimG  conBtitutione,  was  confeesedly  complial  by  our  King 
Bichard  the  First  at  the  Isle  of  Oleron,  on  the  coast  of  France,  then  part  of  the 
possesaioiiB  of  the  crown  of  Eseland. (t)  (10)  And  yet,  so  vastly  inferior  were 
oar  ancestors  in  this  point  to  the  present  age,  that,  even  in  the  maritime  reign 
of  Qneeik  Elizabeth,  Sir  Edward  Coke  (k)  ttiinks  it  matter  of  boast  that  the 
royal  navy  of  England  then  consisted  of  three  and  thirty  ships.  The  present 
condition  of  our  marine  is  in  great  measure  owing  to  the  salutary  provisions  of 
the  statutes  called  the  navigation  acts,  (11)  whereby  the  constant  increase  of 
English  shipping  and  seamen  was  not  only  encotmged,  but  rendered  unavoid- 
ably necessary.  By  the  statute  5  Ric.  II,  c  3,  in  order  to  augment  the  navy  of 
England,  then  greatly  diminished,  it  was  ordained  that  none  of  the  king's  liege 
people  should  ship  any  merchandize  out  of  or  into  the  realm,  bnt  only  in  ships 
of  the  king's  ligeance,  on  pain  of  forfeiture.  In  the  next  year,  by  statute  6 
Ric  II,  0.  8,  this  wise  provision  was  enervated,  by  only  obliging  the  merchants 
to  give  English  ships,  if  able  and  sufficient,  the  preference.  But  the  most  bene- 
ficial statute  for  the  trade  and  commerce  of  tliese  kingdoms  is  that  navigation 
act,  the  rudiments  of  which  were  first  framed  in  1650,7/)  with  a  narrow,  partial 
view :  being  intended  to  mortify  our  own  sugar  islands,  which  were  disafi'ected 
to  the  parliament,  and  still  held  ont  for  Charles  II,  by  stopping  the  gainful 
trade  which  they  then  carried  on  with  the  Butch ;  (m)  and  at  toe  same  time  to 
clip  the  wings  of  those  our  opulent  and  aspiring  neighbours.  This  prohi- 
bited all  ships  of  foreign  nations  from  trading  with  any  English  plantations 
*vrithout  license  from  the  council  of  state.  In  1651  (w)  the  prohibition  r  ^  ,,„  -. 
was  extended  also  to  the  mother  country ;  and  no  goods  were  suffered  to   1^  ^ 

be  imported  into  Enriand,  or  any  of  iti  dependencies,  in  any  other  than  Eng- 
lish bottoms:  or  in  t£e  ships  of  that  European  nation  of  which  the  merchant 
dize  imported  was  the  genuine  growth  or  manufacture.  At  Uie  restoration,  the 
former  provisions  were  continued,  by  statute  12  Car.  II,  c.  18,  with  this  very 
material  improvement,  that  the  master  and  three-fourths  of  the  mariners  BhaA 
also  be  English  subjects. 

Many  laws  have  been  made  for  the  supply  of  the  royal  navy  with  seamen ;  for 
their  regulation  when  on  board ;  and  to  confer  privileges  and  rewards  on  them 
during  and  after  their  service. 

1.  First,  for  their  supply.  The  power  of  impressing  seafaring  men  for  the 
sea  service  by  the  king's  commission,  has  been  a  matter  of  some  dispute,  and 
submitted  to  with  great  reluctance ;  though  it  hath  very  clearly  and  learnedly 
been  shewn,  by  Sir  Michael  Foster,  (o)  that  the  practice  of  impressing,  and 
granting  powers  to  the  admiralty  for  that  purpose,  is  of  verj-  ancient  date,  and 

.  1.  It)  4  nut.  90.  It]  Sc«bell,  131. 

«)  SmMI,  im  to)  Sep.  lU. 


(10)  [The  French  writers  attribute  these  lawa  to  Eleanor,  duchess  of  Onieime,  the  kfaig'H 
moflier.  She  had  previonaly  heea  the  wife  of  IJonis  Vll,  kme  of  Pranoa ;  bat  divorced  ftom 
that  monaroh,  ahe  manied  Princs  Heniy,  afterwardH  Honry  n,  Riohard's  father.  She  was  a 
woman  of  coDsfderable  talent,  and  Oleron  waa  a  bait  of  Qnienne,  The  prulutbihty  is,  that  theie 
laws  were  compiled  under  t^e  loint  aaspicM  of  her  hnsbaad  and  her  nun ;  at  all  events,  the  pro- 
mnlgatuiK  them  was  the  act  of  Richutl.  For  the  loaraing  npao  this  cnrioag  cmeatJon,  sea  Seld. 
Hare  CI.  Sand  S4;  and  how  oppugned  by  the  French  writeiB,  aee  Ur.  Jastjce  Park's  Bjitem  of-. 
Hatiue  Inimraiice,  Introdaction,  p.  38.] 

S«e  BJso  1  Dner  Uor.  Ins.,  where  that  learned  antJioi  declares,  that,  at  whatever  Ume  or  bf 
whatever  anthoritj  the  laws  of  Oleron  were  first  onblished,  Qie  internal  evidenco  '   '  ' 

believe  that  thej  wore  intended  to  apply  eiolnaively  '"  '!''""'■»•  iTo.«inl«  an.i  liVa 
And  be  i^irther  declarue  that  while  they  contain  some  , 
cred  att  a  whole,  his  unfeigned  anrprise  is  created  that 

have  diiemed  tiem  worthy  of  their  ftdmirotion  and  praise.  Taken  collacCivaly  they  bear  n 
evident  traces  of  the  mdeness  and  barbarism  of  the  age  in  which  they  were  compiled.  Many  pro- 
visions violate  the  plainest  roles  of  oataral  jastioe ;  some  by  their  positive  absurdity  provoke 
mirth,  and  some  by  their  atrocity  excite  and  merit  detestation. 

(11)  The  protective  navigation  acts  are  now  repealed.  See  statntes  16  and  17  Tic.  c.  lOT,  and 
17  and  18  Vic.  c,  S. 
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hath  berai  nnifonnly  continued  by  a  regular  series  of  precedents  to  the  present 


time ;  whence  he  concludes  it  to  he  part  of  the  common  law.  ( o)  ^12)  The  diffi- 
cnltv  arises  from  hence,  that  no  statute  has  expressly  declared  this  power  to  be 
in  the  crown,  though  many  of  them  very  strongly  imply  it  The  statute  3  Ric 
II,  c  4,  speaks  of  mariners  being  arrested  and  retained  for  the  king's  serrioe  as 
of  a  thing  well  known,  and  practised  without  dispute ;  and  provides  ft  remedy 
twainst  their  running  away.  By  a  later  statute,  (g)  if  any  waterman  who  uses 
the  river  Thames  shSl  hiae  himself  during  the  execution  of  any  commisBion  of 
pressing  for  the  king's  service,  he  is  liable  to  heavy  penalties.  By  another,  (r) 
no  fisherman  shall  be  taken  by  the  queen's  commission  to  serve  as  a  mariner; 
but  the  commission  shall  be  first  brought  to  two  justices  of  the  peace,  inhabit- 
ing near  the  seacoast  where  the  mariners  are  to  be  taken,  to  the  mtent  that  the 
r  *420 1  J^^^*^^  "^^y  *ehoose  ont  and  return  such  a  number  of  able-bodied  men, 
L  J  as  in  the  commission  are  contained,  to  serve  her  majesty.  And  by 
others  (s)  especial  protections  are  allowed  to  seamen  in  particular  circumstances, 
to  prevent  them  from  being  impressed.  And  ferrymen  are  also  said  to  be  privi- 
leged from  being  impressed  at  common  law.  (/)  All  which  do  most  evidently 
imply  a  power  of  impressing  to  reside  somewhere ;  and,  if  anywhere,  it  mnst, 
&om  the  spirit  of  our  constitution,  as  well  as  from  the  frequent  mention  of  the 
king's  commission,  reside  in  the  crown  alone.  (13) 

But,  besides  this  method  of  impressing,  which  is  only  defensible  from  public 
necessity,  to  which  all  private  considerations  must  give  way,  there  are  other  ways 
that  tend  to  the  increase  of  seamen,  and  manning  the  royal  navy.  Parishes 
may  bind  oat  poor  boys  apprentices  to  masters  of  merchantmen,  who  shall  be 
protected  from  impressing  for  the  first  three  years ;  and,  if  they  are  impressed 
afterwards,  the  masters  shall  be  allowed  their  wages ;  (uj  great  advantages  iu 
point  of  wi^;es  are  given  to  volunteer  seamen  in  order  to  induce  them  to  enter 
mto  his  majesty's  seirice;  (v)  and  every  foreign  seamen,  who  during  a  war  shall 
serve  two  vears  in  any  man  of  war,  merchantman,  or  privateer,  is  natnmlized 
ipso  facto,  (wj)  About  the  middle  of  King  William's  reign,  a  scheme  was  set  on 
foot  {x)  for  a  register  of  seamen  to  the  number  of  thirty  thousand,  for  a  constant 
and  regular  snpply  of  the  king's  fieet;  with  great  privileges  to  the  registered 
men,  and,  on  the  other  hand,  heavy  penalties  in  case  of  their  non-appearance 
when  called  for:  but  this  registry,  being  jndged  to  be  inefTectual  as  well  as 
oppressive,  was  abolished  by  statute  9  Ann.  c  21. 

2,  The  method  of  ordermg  seamen  in  the  royal  fleet,  and  keeping  np  a  "^gn- 
lar  discipline  there,  is  directed  by  certain  express  rules,  articles,  andorders,  first 
enacted  hy  the  authori^  of  parliament  soon  after  the  restoration ;  {y)  but  since 
r  '421 1  ^^''^"™<'^^i'™  ^^^  altered,  after  the  peace  of  Aix-la-Cfhapelle,  (z)  to 
*-  -I  remedy  some  defects  which  were  of  fatal  consequence  in  conducting  the 
preceding  war.  In  these  articles  of  the  navy  almost  every  possible  offence  is  set 
down,  and  the  punishment  thereof  annexed :  in  which  respect  the  seamen  have 
much  the  advantage  over  their  brethren  in  the  land  service,  whose  articles  of  war 
are  not  enacted  by  parliament,  but  framed  from  time  to  tUne  at  the  pleasure  of 
the  crown.  Tet  from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy,  should  be  so  exten- 
sive with  regard  to  the  army,  it  is  "hard  to  assign  a  reason :  unless  it  proceeded 
fh)m  the  perpetual  establishment  of  the  navy,  which  rendered  a  permanent  law 
for  their  regulation  expedient;  and  the  temporary  duration  of  the  army,  which 

[vtBeealHCanb,  MB.    Bwr.  SU  Ig)  StM.  t  uii]  S  Ph.  and  M.  o.  IB.  (r)  Slat.  E  EUi.  o.  S. 
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(13)  Itlsnot  apart  of  the  oonimoulaw  of  Amflriaa,  and  would  be  Ulegiliuid  onooitBtdtation^ 


totiiele 


(13)  ABtot}ieleKalitvofliaiiressmeDt8MaUoOowp.617;  BT.B.,>re;  Oomb.S45;  Broom'B 
Oonet.  Uw.  116-119. 
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subaiattid  oalj  from  year  to  year,  and  might  therefore  with  lees  daoger  be  eab- 
jected  to  discretionary  government.  Bat,  whatever  was  apprehended  at  the 
first  formation  of  the  munity  act,  the  regular  renewal  of  onr  standing  force  at 
the  entrance  of  every  year  has  made  this  distinction  idle.  For,  if  from  esperi- 
enoe  past  we  may  jndge  of  fntnre  events,  the  army  is  now  laatingly  ingrafted 
into  the  British  constitntion,  with  this  singularly  fortunate  circomstance,  that 
any  branch  of  the  legislature  may  annually  put  an  end  to  its  legal  existence,  by 
refasing  to  concur  in  its  continuance. 

3.  With  rward  to  the  privileges  conferred  on  sailors,  they  are  pretty  much 
the  same  with  those  conferred  on  Holdiers ;  with  regard  to  relief  when  maimed, 
or  wonnded,  or  superannuated,  either  by  county  rates,  or  the  royal  hoBpItal  at 
Greenwich ;  with  regard  also  to  the  exercise  of  trades,  and  the  power  of  mak- 
ing nuncupative  tes1»ments  (14)  and,  farther,  (a)  no  seaman  aboard  his  majesty's 
'  ships  can  be  arrested  for  any  debt,  nnless  the  same  be  sworn  to  amount  to  at 
least  twenty  poonds;  though,  by  the  annual  munity  acts,  a  soldier  may  be 
arrested  for  a  debt  which  extends  to  half  that  value,  bat  not  to  a  less  amounts 


CHAPTEH  XIV. 
OF  MASTER  AND  SERVANT. 

Hathstq  thus  commented  on  the  righta  and  duties  of  persons,  as  standing  in 
the  jntblic  relations  of  magistrates  and  people,  the  method  I  have  marked  out 
now  leads  me  to  consider  their  rights  and  duties  iaprivate  economical  relations. 

The  three  great  relations  in  pnvate  life  are,  1.  That  of  master  and  servant; 
which  is  founded  in  convenience,  wherebv  a  man  is  directed  to  call  in  the  assist- 
anoe  of  others,  where  hia  own  skill  and  labour  will  not  be  sufficient  to  answer 
the  cares  incumbent  upon  him.  2.  That  of  husband  and  wife;  which  is  founded 
in  nature,  but  modified  by  civil  society:  the  one  directing  man  to  continue  and 
multiply  his  species,  the  other  prescribing  the  manner  iu  which  that  natural 
impnue  must  be  confined  and  regulated.  3.  That  of  parent  and  child,  which 
is  consequential  to  that  of  marriage,  being  its  piincipal  end  and  design :  and  it 
is  by  virtue  of  this  relation  that  infiints  are  protected,  maintained,  and  educated. 
Bui^  since  the  parents,  on  whom  this  care  is  primarily  incumbent,  may  be 
snatched  away  by  death  before  tiey  have  completed  their  duty,  the  law  has  there- 
fore provided  a  fourth  relation ;  4.  That  of  guardian  and  ward,  which  is  a  kind 
of  artificial  parent^^,  in  order  to  supply  the  deficiency,  whenerer  it  happens, 
of  the  natural.    Of  all  these  relations  in  their  order. 

*Id  discussing  the  relation  of  master  and  servant,  I  shall,  first,  con-  r  «jng  -. 
aider  the  several  sorts  of  servants,  and  how  this  relation  is  created  and  *■  ^ 

destroyed;  secondly,  the  effect  of  this  relation  with  regard  to  the  parties  them- 
selves ;  and  lastly,  its  effect  with  r^ard  to  other  persons. 

L  A^  to  the  several  sorts  of  servants :  I  have  formerly  observed  (»)  that  pure 
wid  propr  slavery  does  not,  nay  cannot,  subsist  in  England :  such  I  mean,  where- 
by an  absolute  and  unlimited  power  is  given  to  the  master  over  tho^  life  and 
fortune  of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and  the  prinoi- 
(al  sut.  SI  a«o.  n,  •>.  10.  w  p».  U7. 
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plea  of  nfttoral  law,  that  sncb  a  state  shonld  sabsist  anywhere.  (1)  The  three 
origins  of  the  right  of  slavery,  assigned  by  Justinian,  {b)  are  all  of  them  bailt 
npon  felse  foundations,  (c)  As,  first,  slavery  is  held  to  arise  "  Jure  gentium," 
mim  a  state  of  captivity  in  war;  whence  slaves  are  called  manctpia,  quasi  manu 
capti.  The  conqueror,  say  the  civilians,  had  a  right  to  the  life  of  his  captive; 
and,  having  spared  that,  has  a  right  to  deaJ  with  him  as  he  pleases.  Bat  it  is  an 
nntrue  position,  when  taken  generally,  that  hy  the  law  of  nature,  or  nations,  a 
roan  may  kill  his  enemy :  he  has  only  a  right  to  kill  him,  in  particular  cases ;  in 
cases  of  absolute  necessity,  for  self-defence ;  and  it  is  plain  this  absolute  neces- 
sity did  not  subsiat,  since  the  victor  did  not  actually  Kill  him,  hut  made  him 
pnsoner.  War  is  itself  justifiable  only  on  principles  of  self-preservation;  and 
therefore  it  gives  no  other  right  over  prisoners  bnt  merely  to  disable  them  from 
doing  harm  to  us,  by  confining  their  persons :  much  leas  can  it  give  a  right  to 
kill,  torture,  abnse,  plunder,  or  even  to  enslave,  an  enemy,  when  the  war  is  over.  ' 
Since  therefore  the  right  of  making  slaves  by  captivity  depends  on  a  supposed 
right  of  slaughter,  that  foundation  foiling,  the  consequence  drawn  from  it  must 
&B  likewise.  But,  secondly,  it  is  said  that  slavery  may  b^n  " /ure  civilij" 
when  one  man  sells  himself  to  another.  This,  if  only  meant  of  contracta  to 
r  •424 1  ^®^^^  *"  work  for  another,  is  very  •just :  but  when  applied  to  strict  slavery 
>■  -I   in  the  sense  of  the  laws  of  old  Some  or  modem  Barbary,  is  also  impos- 

sible. Every  sale  implies  a  price,  a  quid  pro  ^uo,  an  equivalent  given  to  the  seller 
in  lien  of  what  he  transfers  to  the  buyer:  hut  what  equivalent  can  be  given  for 
life,  and  liberty,  both  of  which,  in  absolute  slavery,  are  held  to  be  in  the  master's 
disposal  ?  His  property  also,  the  very  price  he  seems  to  receive,  devolves  ip»o 
facto  to  his  master,  the  lostaot  he  becomes  his  slave.  In  this  case  therefore  the 
buyer  gives  nothing,  and  the  sellers  receives  nothing :  of  what  validity  then  can 
a  sale  be,  which  destroys  the  very  principles  upon  which  all  sales  are  fonnded? 
Lastly,  we  are  told,  that  besides  these  two  ways  by  which  slaves  "fiunt"  or  are 
acquired,  they  may  also  be  hereditary:  "servi  nascuntur ;"  the  children  of 
acquired  slaves  are  jure  natures,  by  a  negative  kind  of  birthright,  slaves  also. 
But  this,  being  built  on  the  two  former  rights  must  fall  together  with  them.    If 

(i)  awvliaHJktat,  iH<iuucwKiirijliHi(Jiin0«iltan,  mtiHne*M;itai>antmmmoBMtfatrU.  iML  1, 1,1. 
CeJUmilMq.  8p.  L.  XT.  1. 
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itct  of  paiiiament  vhicb  iiook  effect  an  tbe  Qret  day  or  August,  1834. 

When  the  oonatitadaa  of  tha  United  States  waa  adopted,  glaverj  was  tolerated  by  the  looal 
law  almost  everwhere.  In  IfawiaohaBetta,  ItowBTer,  it  had  be«i  abollBhed  by  the  BtAte  oon- 
atitntion,  and  in  the  Iforthwest  Tetrituir,  now  oompriahig  the  Btat«8  of  Ohio,  Indiana.  IllintHS, 
Hichigan  and  Wiaoonsui,  it  wm  aboCshed  by  the  oongreealonal  ordlnauoe  of  ITe?  far  the 
Bovemment  of  that  territory.  StJlI,  although  the  feeling  against  the  institution  of  slavaiy 
ibund  gtroDg  expresnou  in  some  of  the  noithem  states  where  the  nnmber  of  alavea  was  few, 
the  southern  states  supposed  themeelvea  stumpy  interested  in  maintaining  it,  and  it  became 
necensajy  to  so  &»me  the  constitution  as  to  leave  this,  like  the  rest  of  the  domestio  relationB, 
to  Um  legoiation  of  the  looal  law.  The  foreign  slave  trade,  however,  in  the  division  of  powen 
between  the  states  and  the  nation,  as  a  paxt  of  the  foreign  oommente  of  (he  oounti;,  would 
&11  natorall;  onder  the  oontrol  of  oongtess.  and  one  of  the  compromises  of  the  oonstinilioil 
Intended  fbr  the  temporary  protection  ot  this  traffic,  was,  that  the  migration  or  importaUtm 
of  snoh  pemns  as  any  of  the  statee  then  existing  shooid  think  proper  to  admit,  should  not  be 
prohiUtdd  prior  to  the  year  1B08.  Coiut.  art  1,  t  9,  This,  however,  did  not  prevent  wmgreM 
making  it  a  penal  offence  for  American  eiti*ens  te  engage  in  the  fbr^gn  slave  trad«,  and  aoU 
were  passed  to  that  end.  In  1807  congress  eierolsed  Uie  pofftt  pennltt«d  by  the  OMutitotion, 
and  mode  the  importation  of  slaves,  IVom  and  after  Jonnaiy  1,  1806,  highly  peuoL  S  Statute! 
at  Large,  43a.  In  leao  the  slave  trade  was  made  piracy.  3  Stototes  atXuva,  600.  SIUI,  with 
slavery  existing  and  the  domestic  slave  trade  permitted  in  neariy  half  ttie  tTnion,  it  is  not  snr- 

K'sing  that  it  was  found  impossible  to  secure  oonviations  for  the  capital  o&anuoe  imder  this 
^isloljon,  OQd  the  pecnniary  profits  were  so  much  out  of  proportion  to  the  risks,  tha  the 
sliCve  trade  cuotinued  until  the  breaking  ont  of  the  American  civil  war.  At  the  end  of  that 
war  slavery  wait  abolished  throughout  the  United  Slates  bv  the  thirteenth  constitutional 
amendment,  and  congress  was  empowered  te  render  the  aboUtion  eOectnal  by  adoptJuK  tho 
neoessaiy  legislatioq  Vo  that  end.  And  in  the  year  ISTl,  Braal  followed  this  eiamj^  by  adopt- 
ing a  law  for  the  gnidual  abolition  of  slavery. 
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neither  captivity,  nor  the  sale  of  one's  self,  can  b;  the  law  of  natore  and  reason 
reduce  the  parent  to  slaverTi  much  less  can  they  reduce  the  offspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will  not  endoie,  the 
existence  of  slavery  within  this  nation ;  so  that  when  an  attempt  was  made  to 
introduce  it,  by  statute  1  Edw.  VI,  o.  3,  which  ordained,  that  all  idle  vafalxindB 
should  be  mEide  slaves,  and  fed  upon  bread  and  water,  or  small  drink,  and  refnee 
meat ;  should  wear  a  ring  of  Iron  round  their  necks,  arms,  or  legs ;  and  should 
be  compelled  by  beating,  chaining,  or  otherwise,  to  perform  the  work  assigned 
them,  were  it  never  so  rile ;  the  spirit  of  the  nation  could  not  brook  this  condi- 
tion, even  in  the  most  abandoned  rognes ;  and  therefore  this  statute  was  repealed 
in  two  years  afterwards.  (li )  And  now  it  is  laid  down,  (s)  that  a  slave  or  negro, 
the  instant  he  lands  in  England,  becomes  a  freeman ;  that  is,  the  law  will  pro- 
tect him  in  the  enjoyment  of  his  pereon,  and  his  property.  Tet,  with  regard  to  any 
right  which  the  master  may  have  lawfully  acquired  to  the  peipetual  service  of 
John  or  Thomas,  this  will  remain  exactly  in  the  same  state  as  'before ;  r «  .ak  i 
for  this  is  no  more  than  the  same  state  of  subjection  for  lif^  which   >■  ' 

every  apprentice  submits  to  for  the  apace  of  seven  years,  or  sometimes  for  a 
longer  term.  (2)  Hence,  too,  it  follows,  that  the  infamous  and  unchristian  prac- 
tice of  withholding  baptism  &om  negro  servants,  lest  they  should  thereby  gain 
their  liberty,  is  tot^y  without  foundation,  as  well  as  without  excuse.  The  law 
of  England  acts  upon  general  and  extensive  principles :  it  gives  liberty,  rightly 
nnderstood,  that  is,  protection  to  a  Jew,  a  Turk,  or  a  heathen,  as  well  aa  to  those 
who  profess  the  true  religion  of  Christ ;  and  it  will  not  dissolve  a  civil  obliga- 
tion between  master  and  servant^  on  account  of  the  alteration  of  faith  in  either 
of  the  parties :  but  the  slave  is  entitled  to  the  same  protection  in  England  be- 
fore, as  after,  baptism ;  and,  whatever  service  the  heathen  negro  owed  of  right  to 
bis  Ameiican  maater,  by  general  not  by  local  Uw,  the  same,  whatever  it  be,  ia 
he  bound  to  render  when  brought  to  England  and  made  a  Christian.  (3) 

m)  atat.  t  and  1  Sdw.  TL  o.  U.  (a)  Balk.  (88. 

(3)  [The  meaning  of  this  tenUnce  1b  not  yer^  intelligible.  If  a  ridit  to  perpetaol  Mrrice 
eaii  be  sc^niTed  lawAUlj  at  all,  it  miut  be  aoqaired  bj  a  oonbaot  with  one  who  in  free,  who 
i»  ttti  juTt*,  and  oompetent  to  contraot.  Snob  a  hiring  may  not  pertiaps  be  illegal  and  void. 
it  a  man  oan  coutsraat  to  serve  for  one  year,  there  Menu  to  be  no  tsaaon  to  prevent  hia  con- 
bacttng  to  berve  for  one  hondred  yearg,  if  he  ahoold  h  long  live  :  though,  in  general,  the 
oonrte  would  be  inclined  to  oonalder  it  an  improvident  eRgagement,  and  would  uot  be  very 
etaict  in  enforoing  it.    Bat  there  oould  be  no  doubt  bnt  sneE  a  contraot  with  a  peram  in  a 


Bhoold  oondeaoend  to 


■ideration  of  hie  pnndiaaing  his  btaimu,  te  binding.] 

(3]  [Ve  might  have  Men.  smpriaed,  that  the  learned  c 
treat  uiis  ridioalonB  notion  and  praoUoe  with  eo  mach  eerionmieBB,  if  we  woib  not  ^piiaad, 
tlkat  the  court  of  common  plead,  so  late  as  the  6  W.  and  M.  held  that  a  man  might  nave  a 
proper^  in  a  nem^j  boy,  and  might  bring  an  action  of  trover  far  bim,  beoauM  %«groei  are 
healhena.     I  Ld.  Rav.  147.    A  atrange  principle  to  fonnd  a  right  of  pniperi>j  npon  I 

Bnt  it  WBB  decided  In  1773,  in  the  celebrated  case  of  James  Sommereett,  that  a  heathen  negro, 
when  bionght  to  Bn^and,  «wc8  no  aervioe  to  an  American  or  anj  other  mostM.  Jamea 
Sommaraett  had  been  made  a  dave  in  Africa,  and  ww  told  ^Mre ;  from  tbenoe  he  wsa  oaiiied 
to  Tiniiiia,  where  he  wa«  bon^  and  brooght  by  hia  maatar  to  England ;  here  he  ran  away 
firom  ua  maater,  whoselMd  him  and  oarried  him  oa  board  a  ship,  waare  he  wae  confined,  in 
order  to  be  sent  to  Jamaica  to  be  sold  as  a  slave.  Thile  he  waa  ttana  confined.  Lord  llans- 
fldd  gianted  a  tuOttu  eerpm,  ordering  th«  obtain  of  the  ship  to  bring  np  the  body  of  James 
SommerHett,  with  the  caoae  m  his  det^ner.  ftie  above-mttiaonMl  oireamatamiaa  being  stated 
iHKin  the  tetnm  to  the  writ,  after  mnoh  learned  dlacnsdon  In  the  oouit  of  king's  bench, 
us  oowt  were  imanimonsly  <»  <nmiion,  that  Ibe  return  was  insnfficient,  and  t^at  Bommereetl 
oo^t  to  be  discharged.  See  Mr.  Ha^mve'i  learned  argament  for  the  negro  in  11  SLTt.  340; 
and  Qte  caae  reported  in  Loflt's  BeportB,  1. } 

Upon  the  saqjeot  of  slavery  in  general,  the  reader  ig  referred  to  tiie  elaborabi  treaUae  on  the 
Law  of  Freedom  and  Bondage,  by  John  Codnian  Hnrd. 

Binoe  these  oommentariee  were  written,  the  oiviHsed  nationa  of  Europe  and  America  have 
made  great  eiertiona  to  pat  an  end  wh<uly  to  tiie  exportation  of  slaves  from  Afiioa.  The 
nmnicipal  laws  of  these  nationa  now  very  generally  make  tiie  traffic  ^racy,  and  there  are 
treatiea  betwMn  them  whioh  are  not  only  to  the  same  eSiiot,  but  they  contain  matual  stipn- 
Utaons  designed  to  establish  an  ^dent  polioe  on  the  Aflioan  shores,  with  a  view  to  detwt 
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1.  The  first  eort  of  aerruitB,  therefore,  acknowledged  by  the  l&va  of  EngUod, 
are  menial  tervanis;  bo  called  from  being  intra  manta,  or  domeetice.  The 
contract  between  them  and  their  masters  anses  npon  the  hiring.  If  tiie  hiring 
be  general,  without  any  particular  time  limited,  the  law  oonstmes  it  to  be  a 
hiring  for  a  year ;  (/)  upon  a  principle  of  natural  equity,  that  the  serruit  shall 
serve,  and  the  master  maintain  him,  thronghont  all  the  reyolationfl  of  the 
refmective  seasons,  as  well  when  there  is  work  to  be  done,  as  when  there  ia 
not:^^)  (i)  bat  the  contract  may  be  made  for  any  larger  or  smaller  term.  (5) 
All  single  men  between  twelve  years  old  and  sixty,  and  married  ones  undei 
thirty  ^ears  of  ue,  and  all  single  women  between  twelve  and  forty,  not  having 
any  visible  livdmood,  are  compellable  by  two  justices  to  go  out  to  serrioe  in 

I/)  Co.  litt.  ta.  (p)  F.  K.  B.  MB. 


a  Bnl^eot.    Thdj  opeiatioiu  alM 

.  .,   .  „  ir  i:  ■        -  ■     ■   '         ■' 

cMeBaitia  to  kbandoo  tiie  trade  in  men,  and  the  wan  whioh  are  a 


A  vei^  giMt  advanoa  has  been  made  m  that  dinotioii  within  a  few  yean,  and  bum  the  ^^Ira 
aMltion  of  elareiy  in  the  TJnited  States,  the  slave  trade  has  not  onlf  become  lev  nrofilabte, 
but  it  hae  also  become  exceeding  di&mlt  to  evade  the  vlgUaut  watch  wbioh  is  iept  npon 
the  movementB  of  soBpeeted  persons.  Indeed,  the  tiafflo  In  alavea  between  AiHca  and 
America  m^  be  aaid  to  b^  mbatautially  at  an  end,  and  the  inflnenoes  now  at  woA  promise 
Tei^  speeditv  to  pnt  an  end  altogether  to  the  lelatlon  of  slavei;'  In  all  states  profeenng  the 
Chnstiaa  leuglon. 

(4)  The  distinction  stated  in  the  text  between  menial  and  other  Bervants  it  ii  believed  ia  not 
Teoogniied  in  Uie  oommon  law  of  Ajnarico,  and  there  la  no  Kooeral  moanrnption  ttiat  a  hltbig 
with  no  pBiticnlar  tjme  meotionad  ii  a  hiring  for  a  vear.  Inaeed  in  Bnsliind  the  presamptian 
ia  not  one  of  law,  but  of  foot;  Baiter  v.  Nurse,  6  H.  and  6.  941 ;  and  it  ia  thererore  raibject 


I  by  any  thing  in  the  terma  of  the  oontnot  indicating  a  different  intent  in  the 

SarticB.  Bee  Baylay  «.  Bimmell,  1  M.  and  W.  BOS ;  Bex  v.  Chriat  PariHh,  3  B.  and  C.  459.  It 
oea  not  apply  to  govemeBsea  :  Todd  v.  Eerriah,  6  Exoh.  161 ;  nor  to  laborers  in  hoBbandry. 
See  Niooll  «.  Ctreavea,  17  C.  B.  N.  8.  27.  Nor  does  the  English  rule  prevail  here  that  Bnch 
a  servant  diaobarged  nitbont  caoBe  iB  entitled  to  a  nK«ith%  notice  or  wages.    Where  the 


Marah  v.  Rnleseon,  1  Wend.  514 ;  OostigBn  o.  Uohawk  and  H.  B.  B.  Co.,  2  Denlo,  609 ;  Davin 
e.  ICaiwell,  13  Met.  988 ;  Eldridge  v.  Bowe,  2  QUm.  91 ;  Ooi  t.  Adams,  1  N.  and  ItcC.  3S4  ; 
ShHiman  o.  Champlaiu  Trana.  Co.,  31  Yt  16Q;  UiUer  e.  Qoddard,  34  Ue.  lOS;  Coe  c.  Smith,  1 
Ind.  267  ;  Hawkins  v.  Gilbert,  19  Ala.  64  ;  Swanuy  v.  Hoore,  32  111.  B3  ;  Kico  v.  Dwight 
Mannf.  Co.,  3  Cnah.  60.  A  dii^ositJon  haa  however  bean  muiifested  of  late  to  allow  a  puty 
who  bas  performed  valoable  BerrioeB  on  an  entire  ooutraot,  of  which  the  other  party  haw 
recdved  the  benefit,  to  reoovar  the  valne  of  anoh  aervioes,  not  exceeding  the  contract  rate, 
dedacting  there&om  any  damaseH  wbiob  the  other  par^  has  eafibred  from  a  breach  of  tha 
oontraot.  Britton  c.  Turner,  6  N.  H.  481 ;  Allen  e.  McKibben,  &  Uioh.  449.  And  the  conita 
which  bold  to  the  necetiBi^  of  an  entire  performance  bafore  them  can  be  any  recovery, 
axcept  Emm  thia  principle  Uie  oaae  itf  ii^^ts,  who  are  allowed  to  reoover  the  valne  of  their 
serviocB  npon  a  gtiantum  utemit :  Judkins  v.  Walker,  17  Ue.  38 ;  ICoaes  v.  Stevens,  3  Pick.  332 ; 
Ifedbnry  o.  Vatrons,  T  Hill,  110 ;  Tbomaa  v.  Dike,  11  TL  373 ;  thongh  Home  of  the  oaaea 
beat  the  oonliaot  aa  binding  to  tbe  ext«nl  of  briding  the  inhnt  aooonntable  fat  the  failnn  In 
oumplete  periormanoe.  Moaai  v.  Stevwis,  3  Piok.  332 ;  Jodkina  v.  Walker,  17  He.  38 ;  Ccmtra, 
Whitmarah  «.  Hall,  3  Denlo,  375. 

(&)  So  also  dthw  party  m^  by  the  contract  reaervB  the  right  to  terminate  it  at  hia  opdtm ; 
bat  if  the  ri^t  rcBerved  is  to  put  an  end  to  it  "  if  disiatiHfied,"  it  oan  only  be  exeroiaed  on 
this  ground,  and  not  for  the  porpoae  of  engaging  in  aome  oUtar  bnaiueaa.  Lantiy  «.  Fariu,  S 
Cow.  S3 ;  HoneQ  v.  BnrnB,  4  Demo,  121. 

What  II  reaaonable  canao  for  terminating  an  entire  oonbaot,  must  always  depend  npon  tha 
tttrtlcnlar  oircumBtanoes  of  each  caae.  Bough  words  from  the  mastci  tie  not :  Marah  o. 
BnleBSon,  1  Wend.  514 ;  bat  abusive  language  from  the  aarvant  haa  been  hald  to  be.  Byrd  v. 
Bovd,  4  McCord,  346.  So  any  condact  affecting  injarionaly  the  employar'B  bnaineaa.  Mcy  «. 
OHMldietoD,  8  C.  and  P.  80 ;  KameTv.  Holmes,  6  La^  An.  373.  Or,  it  wonld  seem,  any  onm. 
inal  offenBe.  tibhart  «.  Wood,  1  W.  and  S.  365.  Or  any  wiUfhl  disobedience  of  a  lawftil 
order  by  the  master.  Spain  d.  Amott,  3  Stark.  356 ;  Amor  v.  Fearon,  9  A.  and  E.  648.  And  in 
one  very  hud  case  it  was  held  that  a  female  servanf  b  abaenting  heraalf  for  the  night  agaimit 
tbe  command  of  the  maater,  in  coder  to  visit  a  siok  mother,  jnstmed  her  discharge.  Tnmer  v. 
Uason.  14  it.  and  W.  112. 
273 
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hiubandry  or  certain  apeciBe  trades,  for  the  promotion  of  honest  industir,  (6) 
and  no  master  can  put  away  his  servimt,  or  servant  leaye  his  master,  after  being 
eo  retained,  either  Irefore  or  at  the  end  of  his  term,  without  a  quarter's  warning ; 
unless  upon  'reasonable  cause,  to  be  allowed  by  a  instice  of  the  peace,(A)  r  *  .„„  -■ 
bnt  they  may  part  by  consent,  or  make  a  special  bargain.  >■  ^ 

2.  Another  species  of  servants  are  called  apprentices,  (firom  apprendre,  to 
learn,)  and  are  usually  bound  for  a  term  of  jeai^,  by  deed  indented  or  indentures, 
to  serve  their  masters,  and  be  maintained  and  instructed  by  them.  This  is 
TiBoally  done  to  persons  of  trade,  in  order  to  learn  their  art  and  mystery;  and 
sometimes  very  large  sums  are  given  with  them,  as  a  premium  for  such  their 
instruction :  but  it  may  be  done  to  husbandmen,  nay,  to  gentlemen,  and  others. 
And  { t )  children  of  poor  persons  may  be  apprenticed  ont  by  the  overseers,  with 
consent  of  two  justices,  till  twenty-one  years  of  age,  to  snch  p^wins  as  are 
thought  fitting ;  who  are  also  compellable  to  take  them ;  and  it  is  held  that 
gentlemen  of  fortune,  and  clergymen,  are  equally  liable  with  others  to  such 
compulsion ;  (it)  for  which  purposes  our  statutes  have  made  the  indentures 
obligatory,  even  though  such  pansh-appreutice  be  a  minor.  {I)  Apprentices  to 
trades  may  be  discharged  on  reasonable  cause,  either  at  the  request  of  themselves 
or  masters,  at  the  qnarter-eessions,  or  by  one  jnetioe,  with  appeal  to  the  ses- 
sions, (m)  who  may,  by  the  eqoity  of  the  statute,  if  they  think  it  reasonable, 
direct  restitution  of  a  ratable  share  of  the  money  given  with  the  apprentice :  (n) 
and  parish-apprentioes  may  be  discharged  in  the  same  manner,  by  two  jnstioes.  (o) 
Bat  if  an  apprentice,  witn  whom  less  than  ten  pounds  hath  been  given,  rans 
away  from  his  master,  he  is  compellable  to  serve  ont  his  time  of  absence,  or 
make  satisfaction  for  the  sune,  at  any  time  within  seven  years  after  the  expira- 
tion of  hie  original  contract  {p)  (7) 

rftj  8tM.  a  BU>.  0.  i. 

rO  Slat.  B  EUe.  0.  t.    UGIIi.n.S.    tJao.I,o.»l.   TJui.I.c.S.   8  and  0  W.  uvl  H.  e.  NO.    9  and  8  Ana.  a.  fl. 
4AiU].  0. 1>.    IT  G«o.  U,  D.  S.    IS  Geo.  to.  0.  «7. 
Apurentioa  enter  Into  the  onactnieiiti  ofnuniaroaB  otber  atatDtes.    The  31,  0.  SI:  S3,  o.  SS:  42,  cc,  4S  uid 
!;Sfe.  eO;  M,  ec.  Qt  und  lOT ;  M.  o.  139;  all  O.  nil  kihI  I  uidl.  n.  t9;  ftm)  l.o.  SI;  Mntutea  of  Ui  preMnt 

„.__,.  _i_      *.. —  . .L ..u  .1..  -,gp^  ,„  am^y  abridged  Id  CbetwjDde'B  B>ini'i  Jmthse. 

.., ..    UXlix,  0.  S.    Cro.Car.  ITS.  ri>J  SIM.  BKIIi.  0. 1. 

fQj  Bt>t.  X  Gto.  II.  o.  18.  (pj  BtM.  S  Geo.  m,  e.  «. 

(0)  The  "'vpl''''  law  on  tiiia  inbieot  Is  now  miioli  ohanged.  In  tbe  United  States  pM-BOns  oan- 
not  b«  oompOMd  to  go  out  to  Bemoe  onlesa  they  beoome  a  public  charge,  nur  is  jnilMlfotloa  oon- 
feirednpoDJDsticee  to  termiuate  Uie  relation  of  muter  and  Bervnnt 

(7)  In  Uie  BtatSH  of  the  AmeriiHiu  Uninn,  apprentioejibip  i!i  the  subject  of  statntory  regnlntioii, 
and  paitu  have  been  taken  t«  make  it  aooomplish  its  proper  pnrpose  in  fitting  the  minor  fi>r 
some  steady  and  mitable  employment  for  lite.  Besidee  matrnotion  in  basinegs,  some  oppor- 
tniDty  to  attend  e^iool  ie  eenei^y  prBMiibed,  and  nitable  olothiiig  at  tJis  ezpiratioa  of  the 
period  of  Mirice.  The  ohildrau  of  poor  peraonB  am  not  liable  to  be  bonnd  ont  to  service, 
onlflM  they  have  aotaally  become  a  pabllo  char^ ;  bnt  if  they  have,  the  offloers  bavins  charge 
of  tiie  (tippon  of  the  poor  are  permitted  to  bind  them  ont  imder  proper  regalatioaa.  No  per- 
son, however,  is  oompellable  to  receive  them  as  apprentioes.  In  other  cases  miaors  are  bonnd 
to  service  by  content  of  parenta  or  guardlaiu,  and  by  an  instmrnent  in  writing,  which  oa^t 
to  specif  some  profeaidoa  or  trade  which  the  minor  is  to  be  tanght.  It  baa  been  held,  how- 
ever, that  anch  Epedficatlou  was  not  ueoemaiy,  though  in  the  aCHience  of  an^  each  railng  we 
ahoiild  have  aappneed  the  opposite  dootrine  the  correct  one.  See  Bowes  v.  Ttbbeta,  7  GieenJ. 
467 ;   Fowler  «.  HoUenbocb,  9  B»b.  309 ;   People  e.  Pillow,  1  Sand.  8.  C,  B78.    The  master 


covenants  with  the  apprentice  to  antiply  him  with  neceEsoriee.  and  ho  mnst  furnish  him  wiUi 
proper  medicine  and  attendanoe  dnru^  dokuess.  Regina  c.  Smith,  8  C.  and  P.  153.  The 
legal  relation  between  the  partlea  is  one  reatiog  upon  personal  tnist  and  eonfidenoe,  and  the 


assign  his  interest  in  the  sa^des  to  any  third  pernon  without  the  o 
HID  uuuvi  and  bis  proper  znardian:  Nickerxon  o.  Howard,  19  Jolins.   113;   Tacker  «.  Magee, 
18  *1*   09 ;  Haley  t>.  TaTlor.  3  Dana,  SS2 ;  neither  can  he  employ  t^e  apprentice  in  menial 


•ervicea  not  oomieoted  with  the  busineig  he  was  to  be  taught :  Commonwealth  v.  Hem] 

12  Penn.  r   ""    ■—  '  -  *"  "  '"' "- --... .- 

Plok.  loe. 


13  Penn.  St.  1S9;  nor  em^oy  him  In  a  borineas  altogether  dlSbrent.    Ruidoll  v 


iperly, 
oil,  13 


The  parties  b>  artldles  <tf  opprentieeship  are  the  mlnm  on  the  one  part  and  the  manter  on 
the  otber;  the  MheT  or  other  goordian  signifying  his  assent  thereto.  The  father,  as  sitch, 
baa  no  power  to  bind  his  sod  bd  apprentice  withont  his  oonsent,  and  it  is  believed  that  the 
signing  of  the  articles  by  the  latter  would  not  be  Enffloieut  nnleM  by  Uieir  tenns  he  was  a 
pttir  to  the  deed.  Matt«r  of  MoDowle,  B  Jcdina.  328;  Harney  ff.  Owen,  4  Blaokf.  33r;  String- 
Bald  e.  Heiakdl,  3  Terg.  646;  Pierce  v.  Uaaaenborgh,  4  Leigh,  493;  Haiper  e.  Gilbert,  5  CusE, 


426  Of  Mastbr  and  Servant.  [Book  I. 

3.  A  third  species  of  servants  are  labourers,  who  are  only  hired  bj  the  day  or 
r  *427 1  ^^  week,  and  do  not  live  intra  mania,  aa  •part  of  the  family ;  concern- 
*■  -I  ing  whom  the  atatutea  before  cited  {q)  have  made  many  very  good 
regulations:  1.  Directing  that  all  persons  who  have  no  visible  effects  maybe 
compelled  to  work.  3,  Defining  how  long  they  mast  continne  at  work  in  snm- 
mer  and  in  winter.  3.  Punishing  such  as  leave  or  desert  their  work.  4.  Empower- 
ing the  justices  at  sessions,  or  the  sheriff  of  the  county,  to  settle  their  wages ; 
and,  5.  Inflioting  penalties  on  such  as  either  give,  or  exact,  more  wages  than  are 
BO  settled.  (8) 

1.  There  is  jet  a  fourth  species  of  servants,  if  they  may  be  so  called,  being 
rather  in  a  superior,  a  ministerial,  ou>acity;  snch  as  stewards, /odors,  and 
bailiffs:  whom,  however,  the  law  considers  as  servants  sro  tempore,  with  r^^ard 
to  such  of  their  acts  as  affect  their  master's  or  employer's  property.  Which  leads 
me  to  consider, — 

n.  The  manner  in  which  this  relation  of  service  affects  either  the  master  or  ser- 
Tant.  And,  first,  by  hiring  and  service  for  a  year,  or  apprenticeship  under  inden- 
tures, a  person  gains  a  settlement  in  that  parish  wherein  he  last  served  forty  days.(r) 
In  the  next  place  persons  serving  seven  years  as  apprentices  to  any  trade,  have 
an  exclusive  right  to  exercise  that  trade  in  any  part  of  England.  («)  This  Jaw, 
with  regard  to  the  exclusive  part  of  it,  has  by  tarns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humonr  of  the  times : 
which  has  occasioned  a  great  variety  of  resolntione  in  the  courts  of  law  concern- 
ing it ;  and  attempts  have  been  firequently  made  for  its  repeal,  though  hitherto 
without  success.  (9)  At  common  law  every  man  might  ose  what  trade  he 
pleased;  but  this  statute  restrains  that  liberty  to  such  as  have  served  as  appren- 
tices: the  adversaries  to  which  provision  say,  that  all  restrictions,  which  tend  to 
introduce  monopolies,  are  pernicious  to  trade :  the  advocates  for  it  allege,  that 
UQakllfulness  in  trade  is  equally  detrimental  to  the  public  as  monopolies.  This 
r  *42S  1  ^'^'^^^  indeed  only  extends  to  such  trades,  *in  the  exercise  whereof  skill 
'-  -I  is  required.  But  another  of  their  arguments  goes  much  further;  viz.: 
that  apprenticeships  are  useful  to  the  commonwealth,  by  employing  of  youth, 
and  learning  them  to  be  early  industrious ;  (10)  butthatnoonewoulabe  induced 
to  undergo  a  seven  years'  servitude,  if  others,  though  equally  skilful,  were  allowed 
the  same  advantages  without  having  nndergone  the  same  discipline :  and  in  this 
there  seems  to  be  much  reason.  However,  the  resolutions  of  Uie  courts  have  in 
general  rather  confined  than  extended  the  restriction.  No  trades  are  held  to  be 
within  the  statute  but  such  as  were  in  being  at  the  making  of  it:  (f)  for  trading 
in  a  country  village,  apprenticeships  are  not  requisite :  (u)  and  following  the 
trade  seven  years  without  any  effectual  prosecution,  either  as  a  master  or  a  ser- 
vant, ia  sufiScient  without  an  actual  apprenticeship,  (w) 

la)8tat.aBlli.  0. 1.    BOeo.  m,  □.  M.  Jr)  Sm  puo  8H.  (()  SMt.  t  KlU.  s.  i,  i  IL. 

<f)  Lnrd  Baym.  Bll.  («)  1  VeaCr.  SI.    I  Esb.  188. 

1»)  Lo>d.  Raym.  U7B.    WnUm  qui  lam  r.  Holtoa.    Tr.  SI  Oeo.  O,  (by  all  thsjndsea.) 

417.    But  In  Home  of  the  states  it  is  probable  that  the  taima  of  the  stUntea  ore  snch  as  U>  ohange 
thitimle. 

Of  oonrne  an  appienttoe  is  not  Decewaiilf  oompenmted  for  his  aervioea  ezolnaTelf  tn  the  imtmo- 
tioQ  he  receives,  and  ttaa  gtatatea  of  some  of  the  stAtw  require  a  amall  monsf  pajmsat  to  be  made 
to  hlTTi  when  Uie  aitiolBB  exi^ra. 

In  En^ind  at  the  present  time  oulf  ohildnn  vriiose  poientB  are 
be  apprentiaed  without  theii  own  oonMnt,  and  b7  statatea  7  and  8  T 
pelled  againHt  his  will  to  take  an  tqiprenlioe. 

(8)  FrovlEionH  like  Iheae  are  not  to  be  met  with  in  the  United  Btatea,  eioept,  perii^M,  in  aome 
of  the  Btatea  where  daveiy  bos  but  reoently  been  aboliabed.  There  an  atatntea,  however,  for  the 
ponldunent,  M  vagrants,  of  perBone  having  no  visible  means  of  support  and  in  some  of  the  atatea 
nooses  of  oorreotlon  where  tnev  can  be  oompdled  to  labor  are  provided. 

(9)  The  repeal  was  affieoted  bf  itatote  M  Geo.  HI,  o.  96,  ud  exoliuive  ri^its  ot  trading  In 
bwongbs  wen  also  abolished  by  statntea  G  and  6  Wm.  IT,  o.  76. 

In  tbe  United  States  no  snoh  exolnaive  ij^ts  b»ve  ever  eziatad. 

(10)  [Lord  Coke  Mys  this  statat*  was  not  enacted  only  that  woAmen  should  be  skilftil,  but 
also  that  jaath  should  not  be  i)oiub4}e4  ^  idleness,  but  bronf^t  up  and  ednosted  in  lavAil 
fdences  and  tnde*.    1)  Co.  54] 

m 
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A  master  may  bv  law  correct  hia  apprentice  for  negligence  or  other  miebe- 
havioar,  so  it  M  done  with  moderatibn :  ^x)  though,  if  ine  master  or  master's 
wife  beats  anj  other  aerrant  of  fiiU  ^e,  it  ia  goodcanae  of  departure,  (y)  (11) 
But  if  any  aervant,  workman,  or  labourer,  assanlt  his  master  or  dame,  he  shall 
BoSer  one  year's  imprisonment  and  other  open  corporal  punishment^  not  extend- 
infftolifoor  limb.(«)(12) 

By  serrice  all  serrauts  and  labourers,  except  apprentices,  become  entitled  to 
wages :  according  to  their  agreement,  if  menial  serrante ;  or  according  to  the 
appointment  of  the  sheriff  or  sessions,  if  labourers  or  servants  in  husbandry ; 
for  the  statutes  for  regulation  of  wages  extend  to  such  servants  only ;  (a)  it  being 
impossible  for  any  magistrate  to  be  a  judge  of  the  employment  of  menial  ser- 
vants, or  of  oonrse  to  assess  their  wages.  (13) 

III.  Let  us,  lastly,  see  how  strangers  may  be  affected  by  this  relation  of  master 
and  servant:  or  how  a  master  may  *behaYe  towards  others  on  behalf  of  |-  mtos  1 
his  servant:  and  what  a  servant  may  do  on  behalf  of  his  master.  '■  -^ 

And,  first,  the  master  may  maintain,  that  is,  abet  and  assist  his  servant  in 
any  action  at  law  against  a  stranger :  whereas,  in  general,  it  is  an  offence  against 
pnolic  justice  to  encourage  suits  and  animosities  by  helping  to  bear  the  expense 
of  them,  and  is  called  in  law  maintenance,  (b)  A  master  also  may  bring  an 
action  against  any  man  for  beating  or  maiming  his  servant;  but  in  snch  case 
he  must  assign,  as  a  special  reason  for  so  doing,  his  own  dam^e  by  the  loss  of 
his  service,  and  this  loss  must  be  proved  upon  thi  triaL(c)  A  master  likewise 
may  justify  an  assault  in  defence  of  his  servant,  and  a  servant  in  defence  of  his 
master :  (a)  the  master,  because  he  has  an  interest  in  his  servtoit,  not  to  be 
deprived  of  his  service ;  the  servant,  because  it  is  part  of  his  duty,  for  which  he 
receives  his  wages,  to  stand  by  and  defend  his  master,  (e)  Also  if  any  person  do 
hire  or  retain  my  servant,  being  in  my  service,  for  which  the  servant  oeparteth 
from  me  and  goeth  to  serve  the  other,  I  may  have  an  action  for  damages  against 
both  the  new  master  and  the  servant,  or  either  of  them :  but  if  the  new  master 
did  not  know  that  he  is  my  servant,  no  action  lies;  unless  he  afterwards  refuse 
to  restore  him  upon  information  and  demand.  ( f)  (11)    The  reason  and  founda- 

rsj  1  Hawk.  p.  C.  in.    Lamb.  EIran.  117.    Cro.Otr.17B.    »  Show.  MS. 

CyJ  r.  X.  B.  lAj.    BTO.Abr.t.  Labounri.61.    Trmau.aia  r*J  Stat.  SSllli.  o.  1. 

ra)lJoDM,47.  rtJ  *  Koll.  Alir.  IIS.  ^cj  «  Eep.  11!.  frfj  a  KoLl.  ADr.  Mfl. 

,.1  .-  Ill 1...  ...., .  .^j       Aiivod,  est,  aMrvant  wii»  sJlnwed  to  Bghl  fijr  hlsmMler,  a 

atnor  Ibr  (be  DhasUt;  of  bij  wUto  or  dangbter. 


(11)  In  the  XJuited  States  [HVTlsions  am  made  by  stotnte  fur  some  Bnpervidon  bj  the  parent, 
gnarmaa,  or  the  proper  offloei^  of  Ibe  beatmeut  of  the  apprentioe  by  Qie  maBter,  and  a  aum- 
maiT  hearing  of  oomplunts  of  iU  treatment  k  sometimea  provided  for,  with  powar  in  the  oonrt 
to  discharge  Uie  apprenlioe  from  the  artJoleii  If  the  oiroamstEUioe«  appear  to  render  it  proper. 

(13)  Thu  statute  la  ahioe  repealed. 

(13)  [The  Btatated  BUthorinug  the  iuteifarenae  of  the  magiBtrate  In  anch  matters,  are  repealed 
by  itatnte  53  Qeo.  Ill,  c.  40.  The  amoont  of  wages  to  menial  aervants  mnst  depend  on  the 
oontnwt  between  them  and  the  master. 

A  servant  cannot  maint^  an  action  ag^nat  his  master  for  not  giving  Mm  e,  charaater.  3  Eap. 
aoi.  If  the  maeter  gives  e,  ohanoter  which  ia  false  and  standerona,  the  servant  might  sne  tbe 
nuEter  for  it ;  bnt  a  master  who  honestly  and  falrlT  gives  the  real  and  tme  ehanoter  of  a  aervant 
to  one  who  aaka  his  ohsiaoter,  under  pret«noe  of  lurmg  him,  ia  not  liable  to  an  acdon  for  so  doing : 
BnU.  K.  P.  8 1  IT.  B.  110 ;  bnt  if  done  malidonsly,  and  with  an  Intent  to  inlQiB  a  servant,  it  is 
otherwise.  3  B.  and  P.  587.  The  law  will  in  geamal  presame  that  a  servant  has,  in  the  ordinary 
ootufie  of  bis  bnsinesa,  peifbrmed  his  dnty,  and  th^ofore,  a  aervant  tn  the  habit  of  daily  or  weekly 
aoconnting  for  money  received  for  his  nuc4er,  will  be  presamed  to  have  paid  over  money  teceived. 
SCsmpb^O;  1  Stafk.  136.] 

(14)  So  if  one  detwoxih  the  fbmale  servant  of  another,  1 
againat  him  for  tiie  oonseqnent  loss  of  servloea.  In  these  cas 
b«  a  Tight  to  service  on  the  part  of  the  master,  and  some  evidence  &om  which  damage  by  loss 
tbeieof  may  be  Inftored,  Qie  huy  are  not  limited  in  their  verdict  by  the  damaees  proved, 
but  may  give  what  are  oalied  eiemplarf  damogea  to  compensate  for  tiie  anxiety,  shame 
and  aense  of  disgrace  consequent  npon  the  seduoBon.  A  fouier  or  any  one  standing  tn  loco 
partiitii  is  regarded  as  master  of  the  daa^ter  for  the  poipose  of  maintaining  this  acuon ;  bat 
the  daughter  at  the  time  mnst  aotnaUr  reside  with  him,  or  if  not,  he  most  have  a  Tight  to 
recall  her  to  his  home  nt  any  time,  and  to  control  her  servioes.    See  Ol^k  «.  fitch,  2  l*fend, 
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tion  npon  which  all  this  doctrine  is  built,  seem  to  be  the  property  that  eTerr 
man  has  in  the  service  of  bis  domestics ;  acqaired  by  the  contract  of  hiring,  and 
purchased  by  giving  them  wagea  (15) 

As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master,  they  seem 
all  to  proceed  npon  this  principle,  that  the  master  is  answerable  for  the  act  of 
his  servant,  if  done  by  hia  command,  either  expressly  given,  or  implied :  nam 
r*4301  9'"'*  f"^^ P^ ^'^^^>  f'^^ P^'' ^0-{9)  Therefore,  if  the  'seryant commit 
*■  -la  trespass  by  the  command  or  encouragement  of  his  master,  the  master 
shall  he  guilty  of  it :  though  the  servant  ia  not  thereby  excused,  for  he  is  only 
to  obey  hia  master  in  matters  that  are  honest  and  lawfuL  If  an  innkeeper^ 
servants  rob  his  guests,  the  mast«r  is  bound  to  restitution :  (A)  for  as  there  is  a 
confidence  repos^  in  him,  that  he  will  take  care  to  provide  honest  servants,  his 
negligence  is  a  kind  of  implied  consent  to  the  robberyj  iiam,  qui  nonprohibei, 
cum  prohibere  poBsit,  jubet.  (16)     So  likewise  if  tiie  drawer  at  a  tavern  sfells  a 


4G9;  Bardey  e.  Biohtmejer,  4  N.  T.  43;  Daiu«.  Wyoko^  7  N.  T.  191;  id.  16 N.  T.  45; 
UolTehaU  o.  Kilwd,  11  N,  T.  343 ;  Enifflit  c.  Wiloox,  14  N.  T.  414.  Distiugaubed  mriets 
have  freqDently  deplored  the  necesraty  ca  proving  a  loss  of  servioB  where  the  parent  briaga 
enit  fbr  the  sedaotioa  of  the  daughter,  and  in  some  of  the  states  statatea  have  been  paaied 
DiftVing  it  onneoeBsarj,  and  anthoruiug  a  raooreiy  in  the  name  of  K>me  near  rdative  fbi  the 
b<mefit  of  the  daughter  herself 

(15)  [If  an  apprentioe  earn  anj  thing,  tbe  master  iB  entitled  to  it.  1  Balk.  68 ;  6  ICod.  G9 : 
Oo.  Litt  117,  a.  n.  And  see  Cro,  Klli.  138,  661,  746.  And  an  owner  of  a  ship  is  entiUed  to  all 
Qie  earnings  of  Ids  captain,  however  jiregnlarlj  obtained.  3  Campb.  43.  And  see  1  Stn.  596, 
8.  0. ;  2  Stra.  944. 

So  an  aotion  on  the  earn  ma;  be  mslutained  against  a  ■gtaeoa  who  continues  to  employ  the 
master's  servant  after  notioe,  thoogh  the  defendant  did  not  procure  tbe  servant  to  leave  his 
master,  or  know  wheu  he  employed  him  that  he  was  the  servant  of  another.  6  T.  R.  'J3I ;  5 
Bast,  39,  n.  A  master  may  bring  an  action  on  the  case  for  enticing  away  hia  servant  or 
apprentice,  knowing  him  to  be  sach ;  6  Uod.  183 ;  Peake,  C.  N.  P.  55 ;  Peoke  Law  Evid.  334 ; 
Bao.  Ab.  tit.  UasUr  and  Servant,  0,  3;  Bla.  Bep.  143;  Cowp.  54 ;  and  the  defendant  cannot 
avail  himself  of  any  objection  te  the  indenture  m  apprentaoeehjp  or  contract  of  hiring.  2  U, 
Bla.  611 ;  7  T,  B.  310;  I  Anst.  256,  But  do  action  can  t>a  maintained  for  harboring  an  appreiitiii; 
oa  snoh,  if  tbe  master  to  whom  be  was  bound  was  then  not  a  housekeeper,  and  of  the  ago  of 
twonty-fonr  years.  4  Taunt  876.  And  a  master  cannot  mainttun  an  action  for  seduoing  hi^ 
servant  after  tbe  servant  has  paid  him  tbe  penalty  stipolated  by  his  articles  for  leaving  niui. 
3  Bnrr,  1345 ;  1  Bla.  Rep.  387.  Tbe  master  mav,  in  tiiese  cases,  waive  his  action  for  the  but, 
and  sua  in  assnmpdit  for  the  work  and  labor  done  ey  his  apprentice  or  servant,  against  the  person 
who  tortionsly  employed  bim.     1  TaonL  112 ;  3  M.  and  S.  191,  B.  P. 

If  an  liya^  be  committed  to  goods  in  the  possessioD  of  a  mere  servant,  yet  if  the  master  have 
the  right  of  immediaM  possession  be  may  sne.    3  Sennd.  47 ;  7  T.  R.  12. 

In  general  a  mere  serront  with  whom  a  contract  is  mode  on  the  behalf  of  another,  oaoont 
support  an  action  thereoa.  2  M.  and  S.  485,  490;  3  6.  and  P.  147;  1  H.  Bla.  84;  Owen,  52; 
S  New  Rep.  411,  a.^  STannt.  374;  3B.  and  A.  47;  5  Moore,  270.  But  when  a  servant  baa  any 
beneficial  mterest  m  the  porformaace  of  the  contract  for  commisaiou,  Ac,  aa  in  the  case  uf  a 
factor,  auctioneer,  Ac :  IT.  R.  112 ;  1  M.  and  8,  147 ;  1  H.  Bla.  81 ;  7  TaunL  237 ;  2  Manh. 
VJl;  S.  C.  6Tannt.  65;  4  id.  189;  or  where  tbe  contract  is  in  terms  made  with  him:  3  Camp. 
330,  he  may  sast^n  an  action  in  bis  own  name,  in  each  of  which  cases  however  the  master  mi^t 
sue :  1  H.  Bla.  81 :  7  T.  R.  359 ;  nnless  where  Oiera  is  an  express  contract  under  seal  with  the 
servant  to  pay  him,  when  he  alone  can  sue.    1 U.  and  S.  575. 

In  general  a  mere  servant^  having  only  the  onstody  of  goods,  and  not  rasponrihle  over,  can 
not  sue  fur  on  ii\jnry  thereto:  Owen.  52;  2Saund.47,  a.b.  o.  d;  but  if  the  servant  have  a  special 
property  in  the  goods,  as  a  factor,  carrier,  •to.,  for  commiasIoD,  he  may.  2  Saund.  47,  b.  c.  d. : 
3  Tin.  Ab.  49;  1  Yes.  Sen.  359:  1  B.  and  A.  59. 

(16)  [It  has  been  lonz  established  law,  that  the  innkeeoer  is  bound  to  reetltntion  if  tha 
gnest  is  robbed  in  his  house  by  any  person  whatever  j  nnlegs  it  should  appear  that  he  was 
robbed  by  his  own  servant,  or  by  a  companion  whom  ha  bron^t  with  him.  8  Co.  33.  And 
where  an  innkeeper  had  ret^ised  to  take  charge  of  goods  becaose  his  house  was  fbll ;  yet  he 

was  hold  liable  for  the  loss,  the  owner  having  e'         '   — '    — '  ""   — ''  *"" '"' — 

dnring  his  stay.    5  T.  R.  273.    Bnt  the  innkeei 

by  the  guest  taking  upon  himself  the  care  of  hia  goo^  (_...._„       

MUSpicioD,  neglecta  to  eierdse  ordinary  care  in  securing  his  property,  ^it.  and  8.  306;  Bolt, 
as.  P.  809;  1  Bar.  and  A.  59.] 

See  McKee  «.  Owea,  15  llich.  115,  for  a  disoussion  aa  to  whether  the  proprietors  of  steam- 
boats, who  famish  their  gueat  with  state  looma  and  aooommodatioiu  tfnilljp  \o  those  provided  by 
lunkeepen,  are  not  to  be  held  subject  to  the  some  legal  liabilities 
376 


ing  stepped  as  a  Ruest,  and  the  goods  being  stoleii 
nkeeper  may  be  msoharged  of  this  ^eral  liabilib^ 
a  of  nia  goods,  or.  having  notioed  cuvumatanees  ei 
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num  bad  wine,  whereby  hie  health  ia  injured,  he  may  bring  an  action  against 
the  master:  (i)  for  fdthough  the  master  did  not  expressly  order  the  aerrant  to 
sell  it  to  that  person  in  particular,  yet  his  permitting  him  to  draw  and  sell  it  at 
all  is  impliedly  a  general  command.  (1?) 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the  usual  course 
of  his  business,  is  equivalent  to  a  general  command.  If  I  pay  money  to  a 
banker's  servant,  the  canker  is  answerable  for  it :  if  I  pay  it  to  a  clergyman's  or 
a  physician's  servant,  whose  usual  business  it  is  not  to  receive  money  for  his 
master,  «id  he  embezzles  it,  I  must  pay  it  over  again-  If  a  steward  lets  a  lease 
of  a  ferm,  withont  the  owner's  knowledge,  the  owner  must  stand  to  the  bwgain ; 
for  this  is  the  steward's  business.  A  wiie,  a  friend,  a  relation,  tiiat  use  to  trans- 
act bnsinesa  for  a  man,  are  quoad  hoc  his  servants;  and  the  principal  must 
answer  for  their  conduct :  for  the  law  implies,  that  they  act  under  a  general 
command ;  and  withoat  such  a  doctrine  as  this  no  mutual  intercourse  between 
man  and  man  could  subsist  with  any  tolerable  convenience.  If  I  usually  deal 
with  a  tradesman  by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
answerable  for  what  my  servant  takes  up  upon  trust ;  for  here  is  no  implied  order 
to  the  tradesman  to  trust  my  servant;  but  if  I  usually  send  him  upon  trust,  or 
sometimes  on  trust  and  sometimes  with  ready  money,  I  am  answerable  for  all 
he  takes  up ;  for  the  tradesman  cannot  possiblv  distmguish  when  he  comes  by 
my  order,  uid  when  upon  his  own  authority,  {k)  (18) 

n  1  BaD.  AbT.  BB.  ftj  Dr.  laH  Stnd   d.  9,  o.  IS.    HOT*  Mu.  a.  M. 

(17)  [Wliere  it  is  the  master's  duty  to  see  tliot  Qie  servant  aots  oonoeOj,  the  tDBStai  may  be 
j_> — 11 11.1.  <■„  .t ...  — I — . . ±. —  .  "-^gfrg  J '  ._._j — 3 
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noilotu  ingroiUenU  into  breitd.  3  U.  and  8.  Ill ;  1  Ld.  Baym.  36* ;  4  Camiib.  12.  So  also  [at 
cummoD  lawl  an  indjotinent  foi  libel  contained  in  lo  article  in  a  newspuier  will  lie  agunst  a  per- 
Mm  iuteiested  in  the  profits,  withont  showing  tliat  he  anthoriied  the  insertion  of  ue  libelons 
article.  I  U.  and  M.  437 ;  4  Tjr.  677.  Neverttaelees,  the  geneTal  role  is  that  the  master  is  not 
iTiminallr  liable  for  the  Gijnunal  acte  of  Mb  servuit.    B  Rep.  69 ;  2  Sti.  SB6.] 

(16)  [ft  is  a  general  rale  of  lav,  that  all  contracts  made  bj  a  servant  within  the  soope  of  his 
aathoiitf ,  either  express  or  implied,  bind  the  maatei ;  and  this  liability  of  the  master  ia  not 
foonded  un  the  ground  of  the  master  being  paler  famtlia,  bat  merely  in  respect  of  the  anthority 
delegated  to  the  servant.     See  3  Wits.  341;  2  Bla.  Bep,  B45 ;  3  £t^.  Sep.  235. 

Hach  dlfficnlty  is  eiperienoed  in  practice  in  the  application  of  tbi'  rule,  on  the  qnestion  as 
to  what  amonnts  to  a  servant's  acting  withia  the  anlhority  delegated  te  him.  The  main 
point  to  be  attended  to  in  the  decision  of  Ihia,  is  to  oonsider  wbet£er  the  servant  was  acting 
under  a  g^eeial  or  a  genertU  authority.  A  tpooial  agent  or  servant  is  one  who  is  authorised  to 
act  for  his  master  only  in  some  partioular  instance ;  his  power  is  limited  and  circumscribed. 
A.  general  servant  or  agent  is  one  who  is  expressly  or  impliedly  authorised  by  his  master  to 
transoot  all  his  business,  either  oniversally  or  m  a  particnlor  department  or  eourse  of  basiness. 
A  master  is  not  liable  for  any  acts  of  a  »peeial  agent  or  servant  unconnected  with  the  object 
of  the  employment,  but  he  Is  liable  for  all  the  acts  of  a  general  agent  or  servant  within  the 
scope  of  his  employment,  and  this  even  though  the  master  may  have  expressly  forbidden  the 
particular  act  for  which  he  is  eougbt  to  be  rendered  liable.  Thus,  if  a  master  engage  a  ser- 
vant to  take  care  of  goods,  and  the  servant  sell  them,  the  seUJug  of  the  goode  being  totally  uncon- 
nected with  Ibe  object  fur  which  the  servant  had  them,  the  sale  wonld  not  bind  the  master.  So 
Where  the  chaise  of  the  master  had  been  broken  by  the  neeligenoe  of  his  servant,  and  the  servant 
demied  the  coachmaker,  who  had  never  been  employed  by  U>e  master  to  reptur  it,  it  was  held 
that  the  master  was  not  liable  for  each  repairs;  4  E^.  l74.  So  when  the  master  is  in  the  habit 
of  paying  ready  monev  for  articles  ftmisned  in  oertam  ijuantitjee  to  his  family,  if  the  tradesman 
debver?  other  goods  of  the  same  sori^  to  the  servant  upon  credit,  withont  informing  the  master  of 
i^  and  the  latter  goods  do  nut  come  to  the  master's  use,  he  is  not  liable.  3  Eap.  214 ;  1  Show. 
96 ;  Pei^e  N^.  P.  C.  47  -  5  Esp.  76.  But,  on  the  other  hand,  if  a  serrant  is  employed  to  sell  a 
horse,  and  he  sells  it  with  a  warranty,  the  master  would  be  liable  for  a  breach  of  the  warranty, 
because  the  act  ol  warranty  wos  connected  with  the  Oct  of  Bale,  and  within  the  scope  of  the  ser- 
vant/s  authority,  even  though  he  had  received  eipreas  directions  not  to  make  the  warranty.  See 
3  T.  R.  767:  5  Hvp.  76;  1  Camp.  S5S;  3  Esp.  &;  3  B.  and  C.  3S-  4  T).  and  R.  648;  8.  C,  15 
East,  38.  If  a  servant  nsnolly  buys  for  his  master  on  credit,  and  the  servant  bnya  some  things 
without  the  master's  order,  the  master  vrill  be  liable ;  for  the  tradesman  cannot  possibly  distinguish 
when  the  servant  comes  by  order  for  him  or  not.  Stra.  506 ;  3  Esp.  N.  P.  Rep.  Si,  114 ;  1  id. 
350 ;  4  id.  174 ;  Pealte,  C.  N.  P.  47. 

In  general,  if  a  par^  acting  in  the  capacity  of  a  servant  or  agent,  discloses  that  eironm- 
Btance,  or  it  be  known  to  the  person  'trifh  Irhom  he  contracted,  such  servant  or  agent  is  not 
liable  for  a  breach  of  the  contract:  12  ^ek  352;  15  East,  62,  66;  Paley  Princ.  and  J  gent, 
246 ;  even  fur  a  deceitfnl  warranty :  3  P.  Wms.  378 ;  if  be  had  authority  from  his  principal  to 
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r  •4'tl  1  *^^  *  servant,  lastly,  by  hia  negligence  does  any  damage  to  ft  stranger, 
I-  "  i  the  master  shall  answer  for  hia  neglect :  if  a  smith's  servant  lames  a 
horse  while  he  is  shoeing  him,  an  action  lies  against  the  master,  and  not  against 
the  servant    But  in  theae  cases  the  damage  mnat  be  done  vhile  he  is  actually 


make  the  contract.  3  P.  Wma.  27S.  And  aee  1  Cbit.  on  Pleading,  4th  sd.  24.  But  if  a  gar- 
rant  or  uent  oovenant  under  seal,  or  otherwise  engage  for  Uie  act  of  anoUier,  thoa^  he 
deBcribe  himself  in  Uie  deed  as  obntraotjng  for,  and  on  the  behalf  of  inich  other  person :  6 
Eaat,  148,  or  he  contract  aa  if  ha  were  principal.  Stra.  995 ;  1  B.  and  P.  368 ;  3  B.  and  A.  47 ; 
2  D.  and  R.  307;  IB.  and  0.  160,  S.  C;  1  Gow.  117;  1  Starit  M:  2  Bast,  148;  he  U  par- 
Bonall}'  liable,  and  maf  be  sned,  onleaa  in  the  case  of  a  serrant  oontiaoting  on  behalf  of  gov- 
ernment :  1  T.  R.  172,  S74 ;  1  East,  136,  582 :  so  if  a  Berrant  does  not  porBoe  the  prindpal's 
aathority  bo  as  to  discharge  the  pimoipal,  he  will  be  peiBonallv  liable ;  1  Bg.  Ab.  308 ;  3  T.  B. 
361 ;  or  vhero  he  acts  imder  an  anthorit?  which  he  knows  uie  master  cannot  give :  Gowp. 
665,  6 ;  so  where  a  servant  bas  been  anthorixed  b^  his  master  to  do  tm  aot  f(>r  a  Uiird  par^, 
and  he  is  pat  in  poescsBion  of  every  ttiing  that  wilt  enable  him  to  complete  it,  and  be  neglects 
»o  t«  do,  be  will  t)e  perBooaUy  liable  to  the  third  person ;  as  if  a  servant  receives  money  fh>m 
hia  master  t«  pay  A,  and  eiproBaly  or  impliedly  engages  to  pay  bim,  the  latter  may  sae  him 
on  bis  neglect  to  pay  it,  for  the  servant  is  considered  to  hold  it  on  the  party's  acoonnt.  14 
Bast,  590;  2  SoL  Hep.  441;  1  B.  and  A.  36;  1  J.  B.  Koore,  74;  3  Price,  58;  lereaey,  443;  5 
Esp.  S47;  4  Taunt  24;  1  Statk.  123,  143,  150,  372;  1  H.  Bla.  218.  Bat  if  Uie  tbiid  party  by 
his  oondaot  shows  he  does  not  coaaider  Uie  servant  aa  holding  the  money  on  his  acoonnt^  the 
agent  will  be  discharged  on  properly  appropriating  the  money  to  other  pi^posee  before  be  is 
called  upon  again  by  the  third  parV  ^  poj  it  over.  Holt.  H.  P.  372.  There  Is  a  material 
distinotion  between  an  aotion  against  a  servsnt  for  the  TeooverT  of  damages  for  the  non-per- 
formance of  the  contract,  and  an  action  to  recover  back  a  specie  sam  of  money  leoeived  by 
him ;  for  when  a  contract  has  been  rasoinded,  or  a  person  has  reoeiTed  money  as  servant  of 
another  who  had  no  right  thereto,  and  has  not  p^d  it  over,  an  action  may  be  snstained 
against  the  servant  to  recover  the  money ;  and  the  mere  pas^ng  of  saoh  money  in  aoconnt 
with  his  master,  or  making  a  reat  withont  any  new  credit  given  to  him,  fresh  bills  aooept«d,  or 
ftarther  snms  advaDoed  to  the  master  in  oonsequenoe  of  i^  is  not  equivalent  to  the  payment  oi 
the  money  to  the  principal :  3  U.  and  B.  314 ;  Cowper,  565 ;  Stra.  480 ;  bat  in  general,  if  tlie 
money  be  paid  over  before  notice  to  retain  it,  the  servant  is  not  liable :  Cowp.  Sf& ;  Bnr. 
1986;  Ld.  Baym.  1210;  4  T.  R.  553;  Stra.  480;  Bnl.  y.  P.  133;  10  Mod.  23;  3  Esp.  Rep.  607;  , 
5  J.  B.  Uoora,  105 ;  8  Taonl.  737 ;  anless  his  receipt  of  the  money  was  obvionsly  illegal,  or 
his  authority  whoUy  void:  1  Camp.  396,  564;  3  Esp.  Bep.  163;  1  Stra.  480;  Oowp.  69;  1 
Tannt.  359 ;  where  persons  received  monev  for  the  express  puipoee  of  taking  up  a  bill  of 
exchange  two  days  after  it  became  dae,  and  npon  tendermg  it  to  the  holders  uid  demanding 
the  bill,  find  that  they  have  sent  it  back  protested  for  non-acceptance  to  tJie  peiHons  who 
endorsed  it  to  them,  it  was  held  that  snch  persons,  having  received  fresh  orders  not  to  pay  tlte 
bill,  were  not  liable  to  an  action  by  the  holders  for  money  had  and  received,  when  npon  the 
bill's  beins  procured  and  tendered  to  them,  they  reftiBed  to  pe^  the  money.  1  J.  B.  Uoora, 
74,  and  14  East,  582,  590.  A  person  who  as  a  banker  receives  money  from  A  to  be  paid  to  B, 
v)d  to  other  diffiorent  persons,  cannot  in  general  be  sued  by  B  for  his  share :  1  If  aish.  Bap. 
13S ;  and  an  action  does  sot  lie  agalnit  a  mere  collector,  trustee  or  receiver,  for  the jmrpoee  OC 
trying  a  right  in  the  prindpal,  even  thoogfa  he  has  not  pud  over  the  money.  4  Bnrr.  1965 ; 
Palev,  361.  and  oases  OiBre  dted;  IBdw.S.  P.  3d  ed.  78;  1  Gamp.  39G;  1  Uarah.  132;  Holt 
C.ir.P.641.    An  auctioneer  and  stakeholder,  Vbo  are  considered  as  trustees  for  botli  p- ^'  - 


n  the  money  tUl  one  of  dram  be  oleariy^  entitled  t 


and  if  he 


nndnly  nay  it  over  to  either  party  not  entitled  to  it,  he  will  be  liable  to  repay  the  deposit  oi 
stake,  b  Burr.  S639.  But  in  a  late  case  it  has  been  held,  that  while  the  stake  remains  in  the 
hands  of  the  stakeholder,  either  party  may  recover  back  mm  him  his  share  of  the  deposL  7 
Price,  54. 

Servants  of  government  are  not  in  general  personaUv  liable,  and  an  officer  appointed  by  gov< 
emment,  avowedly  treating  as  an  agent  for  the  public,  ts  not  liable  to  be  sued  npon  any  oontract 
made  by  him  in  that  capacity,  whether  nnder  seal  or  by  parol,  unless  he  make  an  aMolnta  and 


.-  , i.  Uoore,  &17 ;  and  if  the  pnbllc  mone^  actn^ly  passes  tt^ough  his  hands  or  that  of 

his  agent,  for  the  purpose,  or  with  the  intent,  that  it  shonld  be  applied  to  the  fOlfilment  of  hia 
fiduciaiv  undertakings,  be  is  not  pereonall;p'  Uable.  3  B.  mid  B.^5;  3  Meriv.  758 ;  1  East,  135, 
583.  Tne  bank  of  England  are  the  servauts  of  the  public,  and  liable  as  a  private  servant  for  any 
bnach  of  duty.     1  R.  and  M.  52 ;  2  Bingham,  393. 

In  some  oasra  where  there  is  no  responsible  or  apparent  principal  to  resort  to,  the  agent 
will  be  Uable ;  as  where  the  comnusrionerB  of  a  navi^tion  act  entered  into  an  agreement  with 
the  engineer  they  were  held  liable  :  Pal.  251 ;  1  Bro.  Ch.  Rep.  101 ;  Hard.  205 ;  and  oommia- 
siuners  of  highways  are  peraon&lly  liable  for  work  theieon,  though  the  Borveyor  is  not :  1  Bla. 
Bep.  670 ;  Amb,  770 ;  and  in  some  cases  the  e^nt  alone  can  be  sued,  ai>  where  a  seller  chooses 
to  give  a  distinct  credit  to  a  person  known  to  him  to  be  acting  as  agent  for  another :  15  East.  62 ; 
and  a  snb-agent  cannot  soe  tme  ntfalci|Al  With  tt-hom  he  had  no  privity.  6TatmL  147;  I  Harsh. 
500.1 
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employed  in  the  mneter'a  service  j  otherwise  the  eervaDt  shall  answer  for  his 
own  misbehaTiour.  Upon  ^is  principle,  by  the  common  law,  (0  if  a  servant 
kept  hia  maater's  fire  negligently,  so  that  his  neighbour'a  house  was  burned 
down  thereby,  an  action  lay  against  the  master;  Irecauae  this  negligence  hap- 
pened in  his  service;  otherwise,  if  the  servant,  going  along  the  street  with  a 
torch,  by  neghgence  seta  fire  to  a  house ;  for  there  he  is  not  in  his  master's 
immediate  service;  and  must  himself  answer  the  damage  personally.  Bnt  now 
the  common  law  is,  in  the  former  case,  altered  by  statu^  6  Aon.  c.  3,  which 
ordains  that  no  action  shall  be  maintained  against  any,  in  whose  honse  or 
chamber  any  fire  shall  accidentally  begin  ;  for  uieir  own  loss  ia  sufficient  pun- 
ishment for  their  own  or  their  servants  carelessness.  (19)  But  if  such  fire  hap- 
pena  through  n^ligence  of  any  aervant,  whose  loss  is  commonly  very  little, 
such  aervant  shall  forfeit  100^  to  he  diatributed  among  the  aufTerers ;  and,  in 
de&ult  of  payment  shall  be  committed  to  some  workhouse,  and  there  kept  to 
hard  labonr  for  eighteen  montha  (m)  A  master  ia,  lastly,  chargeable,  if  any 
of  hia  family  layeth  or  oasteth  any  uung  out  of  his  house  into  the  street  or  com- 
mon highway,  to  the  damage  of  any  individual,  or  the  common  nuisance  of  his 
majesty^  liege  people :  (n)  for  the  master  hath  the  superintendence  and  charge 
of  all  his  honsenold.  And  this  also  ^rees  with  the  civil  law ;  (o)  which  holds 
that  the  fiater  familiaa,  in  this  and  similar  oasee^  "  ob  aiteriut  culpam  tmetw, 
give  servt,  tive  lilieri."  (30) 

(1}  Xm'a  Uu.  s.  M. 

fmj  UjMo  k  (ImllAr  principle,  by  th«  l«r  of  tba  twelrfl  nblM  at  Borne,  apaiwm  t>7  whose  nigUgenoeaBT 
flra  bagu.  was  bound  (o  -p^  doable  to  tbe  aiuflbien ;  or,  If  he  wM  not  aide  to  pay,  waa  to  fuller  a  ooip^al 

fnj  Saj'tUax.  o.  M.  r»J  V-  ^i  >•  I-    Aut.  4,  B,  1. 

(19)  nie  sabstanoe  of  th«  statute  of  Anne  will  be  fonnd  re-enaoted  in  Bome  of  tlie  American 
states.  See  Tajlo''i  I<aiid.  and  Ten.  (  196.  Id  the  othen  it  ia  periups  to  he  regarded  as  having 
been  adopted  aa  a  pan  of  Qie  Amerioanoommoa  law.  TIieabeeiioeorpreoedentBfortlie  reooverv 
of  damaoes  in  moh  oases,  wlien  Qie  oases  thenuelves  ooenr  so  freqnentl; ,  ia  stfong  evideuoe  of 
tlieopiidonoftlielegalprofeuiontoUiisefftet,  and  peiliaps  tfae  legisladon  making  ndlroad  oom- 
paniee  liable  for  iq)nriea  caused  by  fire  oommiinioated  br  tiieii  engioea  has  some  bearing  In  the 
eante  diiieolion.  J^nBiiig  e.  8lone,  37  Barb.  15,  is  a  deoisiou  dlreotl;  to  the  point  that  these  stat^ 
ntea  constitnle  a  part  of  the  Ameriotm  common  law. 

(30)  [A  master  Is  liable  tn  be  sned  fi>r  the  injuries  oocadoned  by  the  ne^eot  or  unskilAiliieea 
of  ois  servant  white  in  the  cnnrse  of  his  employment,  thottgh  the  act  was  obvionstj  tortious 
and  Bfainst  die  msBtei'g  consent;  aa  for  fraud,  deceit,  or  any  other  wrongful  act.  I  Salk.  389; 
Od.  Jho.  473:  lStra.e63;  Boll.  Ab.  95,  1,  15;  1  East,  106;  SH.Bla  443;  3WilB.3I3;  SBlo. 
Bep.  845.  A.  master  is  liable  for  the  servaufs  negligent  diiring  of  a  carnage  or  uavig^ng  a 
ahip:  1  Bast,  105;  or  for  allbel  inserted  in  a  newspaper  of  whioh  the  defbnduit  was  aprtmrietw. 
1  B.  and  P.  409. 

In  some  oases  where  it  is  the  dnty  of  the  master  to  see  that  the  servant  acts  oonreotly,  he  mi^ 
be  liable  criminally  for  what  the  servant  baa  done ;  aa  where  a  baker's  servant  introdnoed  noiloiu 
materials  in  his  bread.    3  M.  and  8.  11 ;  1  Ld.  Baym.  364;  4  Oamp.  12. 

A  aervant  cannot  in  general  be  anad  by  a  third  person  for  any  neglect  or  Donfeaaanoe  whi^ 
he  ia  j^ilty  of,  when  it  is  oommitt«d  on  behalf  or,  aud  under  the  eiprees  or  implied  aoUioiity 
of,  bis  master ;  thus  if  a  coachmwi  lose  a  parcel,  bis  master  is  liable  and  not  himself.  13 
Mod.  4%;  8ay,41i  Roll.  Ab.  94,  pi.  5;  Gowp.403;  61fooie,47.  So  a  servant  is  not  liable  for 
deceit  in  the  sale  of  goods,  or  for  a  folse  warranty.  Com.  Dig.  Action  sot  oaae  for  deceit,  B ; 
3  P.  V.  379 ;  Koll.  Ah.  95.  But  he  is  liable  for  all  tortious  aoie  and  wiliU  treapaaaes,  whether 
done  by  the  authority  of  Oie  master  or  not.  12  Mod.  448;  1  Wila.  338;  Say.  41;  S  Uod.  248; 
6  id,  212;  6  East,  540;  4  U.  and  S.  259;  6  Bnir,  2687;  6  T.  R.  300 ;  3  Wile.  146.  And  in 
every  case  where  a  master  has  not  power  to  do  a  thing,  whoever  doei  it  by  his  oommand  is  a 
tre^aaaei:  Boll.  Ab.  BO;  and  this  ihongh  the  servant  acted  in  total  ignorance  of  Mb  master's 
right.  12  Hod.  448,  vnd  anpra ;  2  Boll.  Ab.  431.  And  an  action  may  in  some  cases  be 
mpported  against  a  servant  tor  a  misfeMonce  or  maJfeasanoe;  thus  if  a  bailiff  eoluBtarils 
Bofier  a  piTsoner  to  e«cape,  he  would  be  liable.  13  Mod.  466;  1  id  309;  1  Salk.  18;  1  Lord  Kay. 
6SS. 

It  is  a  general  rule  Uial  no  ootJou  is  sostshiable  actunst  an  intermediate  agmit  tea  damage 
oecadoned  by  the  ne^gence  of  a  sab-agent,  onless  sn^  intermediate  agent  perMually  interfered 
and  caused  the  iq}nry^    6  T.  B.  411  ;1  B.  and  P.  4(e,  411;  Oowp.  406;  3B.  aadP.43S;  6 
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Hoore.47;  2P.andB.33.] 

The  maxim  mUfaettper  aUtim  faeit  per  ae  iuA  gwsai  application  to  the  relation  of  master 
and  aervuit,  wherever  the  master's  assent  to  the  act  done  or  undertakitig  entered  into  by  the 
servant  on  his  behalf  con  be  implied,  cither  &om  his  instructions  or  bom  the  general  scope 
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r  *432 1  *^^  ""^  obserre,  that  in  all  the  oases  here  pnt,  the  master  may  be 
*■  J  frequently  a  loser  by  the  tmst  reposed  in  his  servant,  bnt  never  can  be 
a  gainer ;  he  may  frequently  be  answerable  for  hia  servanf  s  misbehaTiour,  bnt 
never  can  shelter  himself  frt>m  punishment  by  laying  the  blame  on  his  agent. 
The  reason  of  this  is  still  nniform  and  the  same  ;  ^at  the  wrong  done  by  the 
servant  is  looked  upon  in  law  as  the  wrong  of  the  master  himself;  and  it  is  a 
standing  maxim,  ujat  no  man  shall  be  ^owed  to  make  any  advantage  of  bia 
own  wrong. 


CHAPTEE  XT. 

OF  HUSBAND  AND  WIFE. 

Thb  second  private  relation  of  persons  is  that  of  marriage,  which  inolad«s  the 
redprocal  rights  and  duties  of  husband  and  wife ;  or,  as  most  of  our  elder  law 
books  call  them,  of  iaron  aaifeme.  In  the  oonsideration  of  which  I  shall  in  the 
first  place  inquire,  how  marriages  may  be  contracted  or  made ;  shall  next  point 
out  tne  manner  in  which  they  may  be  dissolved ;  and  shall,  lastly,  take  a  view 
of  the  legal  effects  and  consequence  of  marriage. 

of  hisemplafmeiit.  Upon  this  see  Broom'i  Haiima,  4t)t  ed.  SBS,  and  al*o  the  woAa  on  Agcmor 
and  CoQtTMtB. 

Wlkere  a  wiongfal  act  1b  done  by  a  Bervsiit  bj  the  eipren  direction  of  the  muter,  or  ia  hit 
maetei'a  pretenoe  ao  that  his  aaeent  is  prenimed,  or  w  the  natnnl  <»r  probftble  remit  ot  orden 
given  b;  the  maatet,  or  in  the  exerdee  of  a  diacTetJon  which  tha  maHtei  dbb  given,  and  an  injniy 
reemlta  to  a  third  peiKHi,  the  master  ia  reapoDsible  therefor  to  the  aame  extent  as  if  lie  had  him- 
telfdoiieUiaactinperaMi.  MolAtiriilin  «.  Piyor,  4U.  and  0.48;  Qmgmyv.  Piper,  9  B.  andO. 
£01;  Oreene.  Omnibna  Oo.,  7  0.  B.  890 :  Leet>.  UoE^,  3Ired.39;  Hariow*.  HamJ«toD,6Gow. 
189 ;  Meyer  o.  Beoond  Av.  R.  R.  Co.,  8  Bo8w.  306 ;  Hewett  t>.  Swift,  3  AJJon,  420 ;  BvanivUle, 
to.,  R.  K.  Co.  V.  Banm,  96 IM.  70;  Howe  v.  Newmareh,  12  AJlen,  49. 

And  where  the  servant  in  the  oooTBe  of  Mb  employment  m>  n^tigently  oondnots  himMtt^  or 
with  tsach  want  of  akill  or  prndence  manaKee  the  btuiDeen.  aa  to  canee  loea  or  damage  to  tUrd 
persoDB,  the  master  may  be  held  responeibla  therefore.  Bnah  s.  Steininan,  1  B.  and  P.  404  ; 
Tarrant  r.  Webb,  18  0.  B.  797;  Freer  c  Cameron,  4  Rioh.  838;  Ptaty  v.  If anh,  25  Ala.  669; 
Chicago,  Ao.,  K.  R.  Oo.  ir.  Harney,  96  Ind.  S8 ;  Dondaaa  v.  Stephens,  18  Mo.  308 ;  Seymoor  v. 
Greenwood,  7  fl.  and  N.  366;  MoDomhId  e.  SnellinK.  14  Allen,  WO. 

The  mere  fiuit,  however,  that  one  is  eervant  of  another,  does  not  make  the  other  liable  for  the 
negligent  or  wnnigftal  omiduot  of  tlie  servant,  nnleea  he  was  at  Uie  time  engaged  in  the  master'a 
bnahtMa  at  ezeentjng  hia  eirareMBd  or  implied  ofKntnanda.  Lyons  e.  Martin,  8  A.  and  B.  &1S; 
Mitchell  V.  Oiaaewflller,  13  C.  B.  S3T.  And  where  a  servant,  even  thongh  at  the  time  employed 
In  the  master's  aervioe,  atepa  aside  from  hia  dnty  to  oommit  a  traeMM  or  other  wnmg  to  ■nother, 
the  Bervaat  alone  ii  responsible  fbi  sodi  wnmgfhl  oradoot.  MoHanoB  e.  Crlokett,  1  Baat  106; 
Lyons  s.  Martin,  8  A.  and  E.  519;  Croft  «.  Alison,  4  B.  and  Aid.  590 ;  Tanderbilte.  BlohnMod 
Turnpike  Co.,  3  S.  T.  47S;  Fox  tr.  Northern  Uberties,  3  W,  and  S.  103;  (Sinroh  v.  Mansfield,  SO 
Oonn.S84;  Vri^o.  WOooi,  IfiWend.  347;  Hibbard  c  S.  T.  and  Brie  R.  R.  Co.,  15  If.  T. 
466;  Yateao.  8<]Qirea,19Iowa,a«;  Coic.  Eeahey,  SB  Ala.  340. 

The  rule  that  the  master  shall  respond  for  the  negligent  aota  of  his  servants,  is  one  for  the  pro- 
tection of  third  peraons  only  ;  and  a  eeivaut  who  isiigored  by  the  waotof  care  of  fellow  aernmli 
In  doing  or  omitting  h)  da  meir  portion  of  the  common  work,  cannot  recover  oompenaatiDn  from 
Uie  master  therefor.  Farwell  v.  Boston  and  Worcester  B,  B.  Co.  4  Met.  49 ;  Hayes  e.  Westeai 
R.  U.  Curp.  3  Cnith.  370 ;  Beaolien  v.  PuTtland  Co.,  4S  Me.  294 ;  Waner  v.  Erie  R.  R.  Oo.,  39  H. 
T.  470 ;  Caldwell  r.  Brown,  53  Penn,  St  457 ;  Moeelej  e.  Chamberlain,  18  Wis.  700 :  0*0001611 
V.  Baltimoie  md  Ohio  R.  R.  Co.  SO  Md.  212 ;  Sarrimn  f.  Centre!  K.  R.  Co.,  31  N.  J.  293 ;  Seaiia 
V.  Llndsav,  II  C.  B.  S.  S.  4S0 ;  Caldwell  v.  Brown,  53  Penn.  St.  453.  Unleeg,  indeed^  the  servant 
caoiuug  the  iiOory  was  an  incompetent  or  otbenrise  improper  penionto  be  employed  in  snoh  bnei- 
ness,  and  the  maMterwashimsuirgailtyofnegligenoeineniplnTiDghim.  Wiggettv.  Fox,  36  Bng. 
L.  andEq,486;  Tarrant «.  Webb,  18  0.8.797;  Wright o.  H.  Y.  Central  R.B.  Co..  25 N.  Y.Sfll; 
Miohigan  Central  R.  R.  Co.  v.  Leahey,  10  Mich.  193;  'lliayer  v.  SL  Iionis  Ao.,  R.  R.  Co.,9SInd. 
ai :  Stewarte.  Harvard  College,  12  Allen,  58:  Stumer,  WueWm  Trans.  Co..  38  N.  Y.»40 ;  MoMahim 
V.  Davidson,  13  Minn.  357,  Some  difpoiiition  W  also  Imen  manifested  to  hold  the  master  UaUe  toa 
servant  who  is  ipjured  by  the  negiigen(^e  of  another  servant,  irhorethe  duties  of  the  latter,  in  ood- 
nuctioD  with  which  tiie  injury  happened,  were  not  common  nor  in  the  same  deportment  with 
those  of  the  injured  servant,  and  where  the  negligence  of  the  i]|)tiied  eervant  did  not  eonCrib- 
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I.  Oar  law  conaiderB  mturiitge  in  no  other  light  thiin  ae  a  ciril  oontracLfl) 
The  holiness  of  the  mfttnmoaial  state  is  left  entirely  to  the  eccleBiastical  law, 
the  temporal  courts  not  haying  jariadiotion  to  consider  unlawful  marriage  as  a 
ffln,  but  merely  as  a  civil  inconvenience.  The  punishment  therefore,  or  annul- 
ling, of  incestuous  or  other  nnscriptural  marriages,  is  the  province  of  the  spiritual 
conrtB ;  which  act  pro  salute  anima.  (a)  AaA,  taking  it  in  this  civil  light,  the 
law  treats  it  aa  it  does  all  other  contracts :  allowing  it  to  be  good  and  valid  in 


ntn  to  UiB  faJniT.  Gillenwater  v.  Madison  &nd  Tnd.  R.  R.  Co.,  5  Ind.  348;  Ktipfttriok  v.  N.  A. 
and  Salem  B.  R.  Oo.,  7  Ind.  436:  eee  Ohamberlain  v.  If.  and  If .  R.  R  Oo.,  11  Wis.  S38;  Covperff. 
Hnlliiw,  30  Qeo.  146.  Also  to  hold  him  responaible  whan  Uie  aarrKit  iifjared  was  mbormnate 
to  and  onder  the  oontiol  and  dlieotiaii  of  the  serrant  whow  uegliganoa  oansed  the  inJBrv.  C.  G. 
aud  G.  B.  R.  Go.  e.  Keary,  3  Ohio,  N.  S-  SOI.  Bat  see  (Hlahaiman  c.  StoT^-  Brook  R.  Corp.,  10 
Cash.  228 ;  Shennan  v.  Bodiegter,  4e.,  K.  B.  Co,,  IT  N.  T.,  153 ;  "Wright  ».  K.  Y,  Centra] 
B.  R.  Co.,  as  N.  r.  568 :  Carle  o.  Canal  and  B.  B.  Co.,  23  If e.  269;  Bjan  v.  Camberland  Tai- 
led B.  B.  Co.,  d3  Penn.  SL  384 ;  Ohio,  Ac.,  R.  B.  Oo.  v.  HammetBle;,  38  Ind.  371 ;  Morgaa  d. 
Tale  of  Neath  B.  Co.,  Law  B.,  1  Q.  B.  140.  And  eren  where  the  master  ia  himeelf  Koiltf  of 
negligence,  in  empluying  improper  servants  or  in  other  — "—  —'■■-'■  ' •■--  -»^  ■     •■'-- 

.     ,,.l_, ! ^   j,f   ^,    .!_    ,_...      .... 


«e  of  a  negligent  Injary  to  a  third  persoa,  hy  the  foot  that, 
t  thongh  employed  in  the  master^  serrlee,  me  eioaedlng 
.  thereof,  and  that  the  iiuiiTy  ooonrred  in  oooMqaenoe  of 


Berrant,  if  the  latter  ie  aware  of  all  the  fact«  and  conticnes  in  the  sairlce  notwithstanding,  he 
will  be  held  to  have  taken  upon  himnetf  the  risk  and  cannot  look  to  the  masttir  for  indemnity. 
If .  B.  and  L.  B.  B.  B.  Co.  v.  Barber,  6  Ohid,  N.  S.  564 ;  lud.  and  Clo.  B.  B.  Co.  t.  Love,  10  lad. 
556;  Hajdeno.  Smithvillo  Manuf,  Co.,  29  Cona.  558;  Skippc.  H.  OonntJes  B.  Co.,  9  Sicht 
233.    Davis  c.  Detroit  4  Milwaukee  R.  H.  Co.,  20  Ifioh.  105. 

The  master  is  not  oicasod,  in  the  caee  of  a  negligwit  iiyary  to  a  third  p 
at  the  time  of  the  ii^nry.  the  eervant  thongh  (      ' 

bie  iuBtniclioaB,  or  aoljng  in  diaragard  thereof,  a . .    .  ■    .  -. 

the  fitilnre  to  obaerre  them.  Lnttrell  v.  Haien,  3  Sneed,  30 ;  Powell  v.  Itavener;  3  Cosh.  3m ; 
Sonthwick  v.  Estes,  7  Cush.  3B5 ;  May  v.  Blisa,  22  Vt.  477 ;  Weed  «.  Panama  R.  B.,  17  N,  T. 
362;  Philadelphia,  Ix.,  R.  B.  Co.  v.  Derby,  14  How.  488. 

One  important  exception  to  the  maxim  respondeat  siqitrior  is  where  tiie  employee,  whose 
uegUgent  oondnot  has  oansed  the  injnry,  was  at  the  tiine  engaged  in  an  Iddependent  en^oy 
ment,  and  not  ondar  the  immediatA control,  direction  or  anpern«non  of  the  employer;  as  in  the 


a  licensed  drayman,  empWed  to  draw  morobandiie  and  deliver  at  toe  atora  of  hi* 
employee;  De  Purest c.  Wright,  2Mioh.  368;  and  see  Mitligano.  Wedge,  IS  A.  and  E.  737; 
Cnthberteon  v.  Panonu,  10  0.  B.  304 ;  MoOatrick  c.  Wsaon,  4  Ohio,  N.  S.  566. 

The  immediate  emf>loyer  of  the  agent  or  servant  throngh  whose  negllgenoe  an  infnry  oconri 
la  the  person  responsible  for  the  negligence  of  such  'agent  or  eervont.  To  him  the  prinoipla 
rapondeat  superior  applies.  There  cannot  generally  De  two  anporiors  severally  responsiblo 
in  nioh  ease:  Bloke  r.  Ferns,  5  N  T.  48;  Slackwell  r.  Wiewall,  24  Barb.  %5;  Clark  v. 
Pry,  8  Ohio.  N.  S.  368;  Barry  o.  St.  Loais,  17  Mo.  121;  Kaysoue.  Cabitt,  9  M.  aud  W.  710; 
HilBard  v.  Richardson,  3  Gray,  349 ;  therefore  where  a  Job  is  done  nud4t  a  oontraot.  and  the 
contractor  employs  the  workman  whose  negligence  eaoees  the  iqjtuy,  lh«  ooatrtuAot  is  the  per- 
son rBSponsible  for  snch  negligence.  See  tae  oaaes  oollect«d  in  City  of  Detroit  t.  Corey,  9 
Mich.  165.  See  also  Clark's  Xdm.  v.  Hannibal,  A<^,  B.  B.  Co.,  36  Ho.  9)2;  Donaldson  v.  Hfs^a- 
iippi,  Ac.,  B.  R.  Ou.,  IB  Iowa,  280. 

If,  however,  the  injnry  necessarily  results  from  the  oT^lnaiT  mode  of  doing  the  work  con- 
tracted for,  the  employer  aa  well  as  the  coatractor  may  be  held  responsible  therefor.  Ohicago 
D.  Bobbins.  2  Black.  418. 

Whore  the  master  ia  liable  for  the  torts  of  Us  servants,  the  servant  is  also,  as  a  general  thing, 
liable  himrtaif,  except  where  the  tort  springs  from  a  breach  of  the  maeter's  contract. 

It  has  beea  mentioned  above  that  the  master  is  liable  to  the  servant  for  any  ii^a^  tfaoeable 
to  tiie  master's  own  negligence  in  eoiploying  incompetent  persons,  bnt  his  responsibility  ia  not 
limited  to  oases  of  that  description.  The  le^  imphcatiira  from  the  contract  of  empioyment  ia, 
that  the  employer  will  adopt  snitable  instniments  and  means  with  which  to  carry  on  his  bnsi-  ' 
ness.  These  he  con  provide  and  maintain  by  the  nw  of  snitable  oaie  and  oversight ;  and  if  he 
fails  to  de  BO,  he  is  gailty  of  a  breach  of  dnty  under  his  eontraot,  for  the  consequence  of  which 
he  onght  injustice  and  sound  reason  to  be  held  reaponsible.  Per  Bigelow,  Ch.  J.  Snow  v. 
Honaatonic  B.  R.  Co.,  8  Allen,  441.  And  see  Cayier  v.  Taylor,  10  Oray,  274 ;  Seavnr  c.  Boston 
and  Maine  B.  R.Co.,  14  Gray,  466;  Keegan  e.  VesUm  R.  R.  B  N.  T.  175;  ConoUye.  Polllon, 
41  Barb.  386,  And  it  seems  Uiat  if  a  servant  hire  fainuelf  ont  to  perform  cerbun  dntiee,  and  ia 
forced  by  another  servant  of  tho  same  mofter  to  perform  other  and  more  dangerous  serrioe,  and 
anii^nry  reaulte  in  consequence  of  negligence  of  co-servants  In  such  other  employment,  he  maj 
have  an  action  against  the  master  for  the  iqinry.  Ohioago,  in.,  B.  B.  Co.  «.  Harnoy,  38  Ind. 
28.    See  also  Ind!  and  Cin.  R.  B.  Co.  i-.  Love,  10  Ind.  666. 

(1)  [Therefore  an  aetirm  m'  sustainable  for  a  breach  of  pivmte  to  marry,  wbera  the  oontraot 
was  mntnal;  1  Boll.  Ab.  22,  I,  5;  1  Sid.  180;  1  Lev.  147;  Carth.  467;  Freem.  95;  and 
thongh  one  of  the  parties  be  ret  infant,  yet  tbe  conbMt  will  b«  binding  on  the  other.  2  Stra. 
Vol.  1—36  asi 
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sU  coaea,  There  the  partieB  at  the  time  of  making  it  were,  in  the  first  place,  will' 
ing  to  contract ;  secondly,  able  to  contract ;  and,  lastly,  actoftllj  did  contract,  in 
the  proper  forms  and  Boiemnitiea  required  by  law. 

r  •iSA  1  *i^rBt  t^i^y  ™"Ht  be  willing  to  contmct,  "  Consensus,  jvm  eoncuhitua, 
L  4tJ4  J  ^^^  nupHas,"  is  the  maxim  of  the  oivil  law  in  this  case :  (S)  and  it  is 
adopted  by  the  common  lawyera,  ^c)  who  indeed  have  borrowed,  especially  in 
ancient  times,  almost  all  their  notions  of  legitimacy  of  marriage  &om  the  canon 
and  civil  laws.  (2) 

Secondly,  they  mnst  be  able  to  contract.  In  general,  all  persons  are  able  to 
contract  themselves  in  marriage,  unless  they  labour  nnder  some  particular  disa- 
bilities and  incapacities.    What  those  are  it  will  be  here  our  business  to  inquire. 

Now  these  disabilities  are  of  two  sorts;  first,  snch  aa  are  canonical,  and  there- 
fore Buffioient  by  the  ecclesiastical  laws  to  avoid  the  marriage  in  the  spiritual 
courii;  bnt  these  in  our  law  only  make  the  marriage  voidable,  and  not  ipso  facto 
void,  until  sentence  of  nullity  be  obtained.    Of  this  nature  are  precontract; 

fbj  gf.  BO,  17,  M.  fnj  Co.  litt.  n. 

937.  The  acUonia  mutaiuable  bja  maa  against  a  woman:  Carth.  467;  1  Sulk.  24;  5  Hod. 
611;  bnt  an  execntor  CHiDot  sne  or  be  sited.    SH.and  S.  406. 

A  pTomise  to  many  is  nut  within  tlie  statat«  of  franda,  and  need  not  be  in  wiitinK :  1  Stn. 
34;  1  Lord  Bay.  316;  BiU.  K.P.  380;  nor  when  in  writing  need  it  be  stamped.    S  Stark.  351. 

If  Tlie  intended  husband  or  wife  tarns  oat  on  inqoirjr  to  be  of  bad  oboraoter,  it  is  a  snfBoient 
defenoe  for  reaainding  the  Bogagement ;  bnt  a  mere  aaspioion  of  emch  a  foot  is  not.  EolL  C  N. 
P.  161 ;  4  Bap.  Rep.  856. 

No  hill  in  aqalty,  or  other  prooeedlng,  is  sustainable  to  oompel  the  spai^fio  perfomiBiioe  of  a 
promise  to  marrv ;  and  the  4  Qeo.  IT,  o.  76,  s.  27,  enaota,  that  marriage  shall  not  Im  compelled 
m  007  eoclesiaRQoal  court,  in  Mrfonnanoe  of  any  contract ;  cooseqnently,  the  only  legal  remedy 
is  an  action  at  Uw  to  reoover  damogw  for  the  brsaoh  of  oontiact. 

It  may  be  ad  well  here  to  olraecve,  that  oar  law  favors  and  encourages  lawtiil  miniages, 
and  every  contract  in  roBtraint  of  marnage  is  illegal,  as  being  against  the  sonnd  policy  of  the 
law. 

Hence  a  waoer  that  the  plaintiff  would  not  marrv  witliin  uz  years  was  holden  to  be  void. 
10  East,  22.  For  althongh  the  reatraint  was  partial,  yet  the  immediate  t^ndancy  of  euoh  con- 
tTBot,  aa  far  aa  it  went,  was  to  diacoarsige  numaee,  aM  no  ciroamstances  appeared  to  show  that 
the  realiaiat  in  the  particolar  instanoe  was  praaent  and  proper ;  and  Bee  further,  4  Burr.  Si2S5  * 
2  Tern.  102,  815 ;  2  Eq.  Ga.  Ab.  248;  1  Atk.  287;  2  Atk.  533,  540:  10  Tea.  439:  1  F.  Wms. 
IHl;  3M  aiidS.463. 

oil  the  other  hand,  contracts  in  procnratjon  of  marriage  are  void,  at  least  in  equity  :  1  Gh. 
B^.  47;  3  Cb-Bep.  Y6;  3  I>ev,  4ll;  2  Chan.  Oa.  176;  1  Tern.  412;  IVea.  503;  3  Atk.  566; 
Show.  P.  C.  76 ;  4  Bru.-P.  C.  144,  8vo.  ed. ;  Co.  Litt.  206,  b ;  Forrest  Rep.  142 ;  aod  semble  it 
would  be  Bi)  at  law ;  %  Wila.  347 ;  1  Salk.  156,  aoc.  Hob.  10,  conL  Persons  consplriog  to  pro- 
oore  the  marriage  of  a  ward  in  Qhanoery  by  nndne  means,  are  liable  not  only  to  be  committed, 
but  to  be  indicted  for  a  oonspiraoy.     3  V bb.  and  B.  173.  ] 

trhat  contracts  in  restraint  of  moniage  are  void,  see  in  ad^tion  to  the  cases  above  cited. 
Hartley  v.  Rice,  10  East,  22 ;  Sterling  s.  Biuniokson,  9  Bonth.  756.  OonditJone  KQbseqneQt  in 
deeds,  which  are  in  general  restraint  of  marriare,  are  also  void,  though  reaaonable  oouditiona, 
the  purpose  of  which  is  only  to  tJutiw  anmnd  the  relation  proper  reatraints  and  prulecttons, 
are  permisBible  ;  the  oonit  placing  upon  them  a  oonatmotjon  most  favorable  to  the  perwn 
re-itrained.  Daley  v.  Desbooveric,  2  Ath.  261.  Ooudiljons  that  one  shall  not  maiiy  without 
consent  of  parent  or  guardian,  or  not  to  a  person  or  persons  named,  or  not  antdl  reachiog  a  speci- 
fied age,  if  reasonable,  ornot  to  a  native  of  apartionlar  oooatry:  Perria  c,  Lyou,  9  Bast,  170; 
or  that  a  widow  shall  nut  marry  again :  Uoyd  n.  Lloyd,  16  Jur.  2Sl ;  are  conditions  which  have 
been  anstained,  tbonvh  in  the  case  of  personal  property,  a  condition  in  restraint  of  the  marriage 
of  a  widow  will  be  looked  upon  as  imposed  in  terTorein  only,  and  as  void  aniens  there  be  a 
limitation  over  in  case  of  a  breach.  See  1  Jarm.  on  Wills.  710,  and  notes;  Willard's  ESq.  315; 
1  Qreenleafs  Cruise.  483,  4H4;  Paraona  e.  Wlnslow,  6  Uaes.  IGO. 

(3)  HaiTJage  is  sbmetimea  spoken  of  as  a  contract,  made  io  due  form  of  law,  by  which  a 
man  and  a  woman  rewprooally. engage  to  live  with  each  other  during  their  Joint  lives,  and  to 
diaoharee  towards  each  otiier  the  duuea  imposed  by  law  on  the  relation  of  husband  and  wite. 
Bouv.  Law  Die.  "  Uarri^e  ;  "  and  see  Clayton  c.  Wai^ell,  4  'S.  T.  330.  In  a  legal  seoBB, 
however,  marriage  Ib  nut  a  contract,  but  ia  a  domestic  relation  resalting  ftom  contract.  Ditson 
V.  Ditson,  4  B.  I.  101;  Dickson  v.  Dickson,  1  Terg.  112;  Uaguire  r.  Magnire.  7  Dana,  1^: 
tfoel  V.  Ewing,  9  Ind.  49 ;  it  is  "  the  union  of  one  man  and  one  woman  so  long  aa  they  ahall 
both  live,  to  the  ezoloslon  of  ^  others,  by  an  obligation  which  during  that  time,  t^o  partje* 
cannot,  of  their  own  volition  and  aet,  diaaolve,  but  which  can  be  dissolved  only  by  aathoritr 
of  the  slate.  Nothing  short  of  this  is  a  marriage."  Peiiiiu,  J.,  in  Boohe  «.  Waahlngton, 
19  Ind.  67. 
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ooQMUigaiiutv,  or  relation  by  blood ;  and  afiSaity,  or  relation  by  marriage ;  and 
some  ^rticular  corporal  infirmitiea.  And  these  ctmonical  dieabilities  are  either 
groanded  upon  the  expresa  words  of  the  divine  law  or  are  consequencee  plainly 
deducible  from  thence :  it  therefore  being  einful  in  the  peraone  who  labour  under 
them,  to  attempt  to  contract  matrimony  together,  they  are  properly  the  object 
of  the  ecclesiastical  magistrate's  coercion ;  m  order  to  separate  the  oSendera, 
uid  inflict  penance  for  the  ofEenoe,  pro  salute  animarum.  But  such  marriagea 
not  being  Toid  ah  imiio,  but  voidable  only  by  sentence  of  separation,  they  are 
esteemed  valid  to  all  civil  pnrposee,  nnlega  such  separation  is  actually  made  dur- 
ing the  life  of  the  parties.  (3)  For,  after  the  death  of  either  of  them,  the  courts 
of  common  law  will  not  suffer  the  spiritual  courts  to  declare  such  marriages  to 
have  been  void ;  because  auch  declaration  cannot  now  tend  to  the  reformation 
of  the  parties  (d)  And  therefore  when  a  man  hod  married  his  first  wife's  sister, 
and  after  her  death  the  bishop's  court  was  *proceeding  to  annul  the  r*  jn.  -i 
mariio^e  and  bastardize  the  issue,  the  court  of  king'a  bench  nanted  a   ■-  ^ 

prohibition  quoad  hoc  ;  but  permitted  them  to  proceed  to  punish  the  husband  for 
mceat  {e)  These  canonical  disabilities  being  entirely  the  province  of  the  eccle- 
siaatical  courts,  our  books  are  perfectly  silent  conoerning  them.  Bat  there  are 
a  few  statutes  which  serve  as  directories  to  those  courts,  of  which  it  will  be  proper 
to  take  notice.  By  statute  32  Hen.  VIII,  c  38,  it  is  declared,  that  all  persona 
may  lawfully  marry,  but  such  as  are  prohibited  by  Ood's  law ;  (4)  and  that  all 
marriages  contracted  by  lawful  persons  in  the  face  of  the  church,  and  consum- 
mated with  bodily  knowledge,  and  fruit  of  children,  shall  be  indissoluble.  And, 
because  in  the  times  of  popery,  a  gi-eat  variety  of  degrees  of  kindred  were  made 
impediments  to  marriage,  which  impediments  might  however  be  bought  off  for 
money,  it  is  declared,  by  the  same  statute,  that  nothing,  God's  law  except,  shall 
impeach  any  marriage,  but  within  the  Levitical  degrees ;  (5)  the  fartnest  of 
which  ie  that  between  uncle  and  niece.  (/)  By  the  stune  statute  all  impediments 
arising  from  precontracts  to  other  persons  were  abolished  and  declared  of  none 
effect,  nnleaa  tney  had  been  consummated  with  bodily  knowledge:  in  Whioh  case 
the  canon  law  holds  such  contract  to  be  a  marriage  de  facto.  But  this  branch 
of  the  statute  was  repealed  by  statute  2  and  3  Edw.  VI,  o.  23.  How  far  the  act 
of  26  Oea  II,  a  33,  (6)  which  prohibits  all  suits  in  eccleeiaatical  courts  to  compd 
Id)  Co.  UK.  St.  (»  Sidk.  HS.  (/)  Qflb.  Bap.  US. 

(3)  [EUiot  t>.  Gut,  2  Phil.  Eoo.  C.  16.  And  the  wife  is  entitled  to  dower.  1  Jloore,  935, 
aS8 ;  Boy.  ae ;  Oro.  Oar.  353 ;  1  Roper,  332,  333.  ] 

ICairiage  within  the  probibited  dcgreea  of  oonBaagninity  or  affinity  wu  made  sbBolntetr 
Tirid  by  Stat.  5  and  6  William  IT,  o.  54. 

(4)  [This  net  does  not  specify  what  thww  prohibitions  are,  bnt  by  the  K  Hen.  Tin,  o.  SS,  s. 
3,  these  prohibitory  deireea  are  stated,  and  it  is  enacted,  "  tjiat  no  sabjeote  of  this  leelm,  or  in 
any  of  his  najnsty'H  oominiona,  shall  marry  within  the  following  degreea,  and  the  children 
of  mcb  tudawl'iil  marriages  are  illegitimate,  vis. :  a  man  may  not  mur;  his  mother  or  atep- 
mother,  hie  Mater,  hia  oon'a  or  danghter's  danghter,  his  father's  datighter  by  bis  atep-moUierj  ^~ 
his  aont,  his  uncle's  wife,  hia  son's  wife,  his  brother's  wife,  his  wife's  daogbtar,  bis  wife's  son's 
daughter,  hia  wife's  daughter's  daughter,  hia  wife's  sister ;"  and  by  s.  14,  this  providon  shall 

be  mterpreted  of  each  marriages  where  marriages  were  solemnized,  and  oamal  knowledge 
had  J  and  see  tie  38  Hen.  Till,  c.  7.] 

(5)  [See  table  of  Levitical  degrees,  Bnin  Eoo.  L.  tit  Maniage,  I.  The  same  dogreea  by 
affinity  are  prohibited.  Affinity  alwa|yg  ariaes  W  the  morriaoe  of  one  of  tbe  parties  ao 
related ;  as  a  hnaliand  is  related  by  affinity  to  all  oonsanffumet  of  his  wife ;  and  vtoe  wrto, ' 
the  wife  to  the  hnaband'a  arrwrauuinai :  for  Moa  hosband  and  wife  being  con^ered  one  flesh, 
those  who  are  related  to  the  one  by  blood,  are  related  to  the  other  by  ^nity.  Gibs.  Cod.  413. 
Therefore  a  man  after  his  wife's  death  oumot  mairy  her  sister,  annt,  or  rdeoe,  or  daughter,  by 
a  former  hosband.  3  Phil.  Eco.  C.  359.  So  a  woman  cannot  marry  her  aephew  bv  affinity, 
snoh  as  her  former  hnaband's  sister's  son.  3  I^U.  Eoc.  C.  16,  So  a  nietie  of  a  wife  cannot 
otter  her  death  marry  the  hnaband.  Noy.  Rep.  29.  But  the  eongangvinex  of  the  hoaband  ue 
not  at  all  related  to  the  oonttxagymtn  of  the  wife.  Hence  two  brothers  may  marry  two  sis- 
ters, or  father  and  son  a  mother  and  daaght«r:  or  if  a  brother  and  sistec  marry  two  pergoos 
nut  related,  wid  the  brother  and  sister  die,  and  the  widow  and  widower  may  intermarry ;  for 
though  a  man  is  related  to  hia  wife'a  broUter  by  affinity,  he  ii>  not  ao  to  hia  wife'd  brother's 
wife,  whom,  if  (nnmmstanoea  would  admit,  it  would  not  be  onlawM  for  him  to  many.] 

(6)  [The  statute  is  rqtealed  by  sobseqaent  aots^ 
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a  murioge,  in  coneeqaence  of  anj  oontmot,  may  collaterally  extend  to  reriTo 
this  clause  of  Henry  Vlirs  rtatute,  and  abolish  tiie  impediment  of  precontract, 
I  leave  to  be  coneidered  by  the  canonists.  (?) 

The  other  sort  of  disabilities  are  those  which  are  created,  or  at  leaat  enforced, 
by  the  municipal  laws.  And  though  Eome  of  them  may  be  gjonnded  on  natural 
law,  yet  they  are  regarded  by  the  laws  of  the  land,  not  so  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences  they  draw  after  them. 
These  civil  disabilities  make  the  contract  void  ab  initio,  and  not  merely  voidable ; 
r  "iSfi  1  °***'  *'^**  ^^^^  *di88olve  a  contract  already  formed,  but  they  render  the 
'-  ^   parties  incapable  of  forming  any  contract  at  all :  they  do  not  put  asunder 

those  who  are  joined  together,  but  they  previously  hinder  the  junction.  And, 
if  any  persona  under  these  legal  incapacities  come  together,  it  is  a  meretricious, 
and  not  a  matrimonial  nnion.  (8) 

1.  The  first  of  these  legal  dtsabiKties  is  a  prior  marriage,  or  having  another 
husband  or  wife  living ;  in  which  case,  besides  the  penalties  consequent  upon  it 
ae  a  felony,  the  second  marriage  is  to  all  intents  and  purposes  void :  (jr)  polygamy 
being  condemned  both  by  the  law  of  the  New  Testament,  and  the  ponoy  of  all 
prudent  states,  eBpecially  in  these  northern  climatea  And  Justinian,  even  in 
the  climat«  of  modem  Turkey,  is  express,  (A)  that  "  duaa  uzorea  eodvm  tempore 
habere  non  licet."  (9) 

2,  The  next  legal  disability  is  want  of  age.  This  is  snfflcient  to  avoid  all 
other  contracts,  on  account  of  the  imbecility  of  jadgment  in  the  parties  con- 
tracting ;  a  fortiori  therefore  it  ought  to  avoid  this,  the  most  important  contract 
of  any.  Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve  years  of  age, 
marries,  this  marriage  is  only  inchoate  and  impeifect ;  and,  when  either  of  them 
comes  to  the  age  of  consent  aforesaid,  they  may  disagree  and  declare  the  marriage 
void,  without  any  divorce  or  senteuce  in  the  spiritual  court.  This  is  fonnd^ 
on  the  civil  law.  (t)  But  the  canon  law  pays  a  greater  regard  to  the  oonatitution, 
than  the  a^e,  of  the  parties;  (j)  for  if  they  are  haitilea  ad  matrimonivm,  it  is  a 
good  marriage,  whatever  their  age  may  be.  And  in  oar  law  it  is  so  &r  a  mar- 
riage, that,  if  at  the  age  of  consent  they  agree  to  continue  toother,  they  need 
not  be  married  again,  (k)  If  the  husband  1^  of  years  of  discretion,  and  the  wife 
under  twelve,  when  she  comes  to  years  of  discretion  he  may  disagree  as  well  as 
she  may :  for  in  contracts  the  obligation  must  be  mutual ;  both  must  be  bound, 
or  neitner:  flO)  and  so  it  is,  vice  versa,  when  the  wife  is  of  yeara'of  discretion, 
and  the  hasoand  under.  (1) 

(a)  Bra.  Abr.  Ht.  Battardv,  pi.  S.  A)  HM.  1,  10,  «. 

(7)  Deerttat.  1. 1,  (U.  i,  qn.  S.  (t)  Oo.  UU.  ». 

(7)  [A  ooatraot  par  mrba  depreetmtU  («))qwrw  used  to  be  oonddered  is  tbe  eooledutioal  oooits 
fpmm  malrivtonium,  and  if  either  paitT  had  afterwards  married,  IIiIb,  as  a  eeonnd  mHrilfe, 
wonid  have  been  uuialled  In  tbe  Hpintoal  oonrta,  ud  lbs  fint  oonliaot  enfbned.  8a»  aa 
instance  of  it,  4  Co.  39,] 

(8)  And  !d  snch  a  caae  the  jtartiee  may  treat  die  marriafe  m  abeolntelj  vcdd,  and  are  at  lib- 
erty to  oontiBct  iawftil  matnmonj  without  fint  obtaining  decree  of  nnlUtv.  But  in  owsfi 
where  the  invalidity  d^iendg  upon  qneetiona  of  faot,  it  ib  manifestly  the  dictate  of  proper 
pmdenoe  that  a  HOit  for  decree  of  nullity  eboald  be  institntod  in  the  proper  oonrt. 

(9)  The  Btatnte  9  Geo.  IV,  o.  31,  the  proviaionB  of  which  have  very  generally  been  adapted 
!n  the  American  statee,  exempts  &om  the  criminal  prorieionEi  for  the  poninhmBnt  of  poly- 
(tamy  tbe  owe  of  a  party  wboxe  hnalnnd  or  wife  shall  have  been  absent  com  suoh  peison  vx 
tbo  space  of  seven  years  then  laat  poet,  and  shtUl  not  have  been  known  to  enota  pMeon  tu  be 
living  within  that  time ;  but  the  Bcoond  marriage  nnder  aaoh  circnnutanoea  Is  nevertbelew 
void,  and  either  party  may  withdraw  (¥om  it  on  diecoveriiig  tbe  error  mtder  which  it  was 
agreed  to.  Eenlej  v.  Eenley,  8  Teates,  SJ07 ;  WilliamBon  v.  PariHien,  I  Jtduu.  Oh.  389 ;  Hefltaer 
V.  Heflher,  33  Fenn.  St  104.  Bat  it  Beema  tJiat  by  statute  in  some  stotae  Uie  eeoond  uuiriage 
is  made  voidable  only.  See  Tallean  v.  Tallean,  6  FaJKe,  207;  White  v.  Lowe,  1  Bedf.  Sdt. 
B.37a 

(10)  If  partlee  who  are  of  the  proper  age  tC  consent  agree  to  many  each  othor,  and  one  irf 
them  is  onder  the  age  of  twentv-nne  years,  and  lite  other  has  reached  tbtt  age,  the  latter  is 
boimd  by  the  Miutract,  and  liable  to  respond  In  damagea  for  a  breach  theieoC  while  the  former 
may  repndiate  it  with  impunity.  Hunt  v.-  I'e^e,  &  Cow.  475;  Willard  v.  Stone,  7  Cow.  SU. 
The  common  law  mle  that  dthar  juty  to  a  nuniage,  while  tan  i»  tinder  the  age  of  oonaenC 


Chap.  15.]  Of  HutuiAND  and  Wife.  437 

*3.  Another  mcapooit?  ariees  from  vaat  of  oooaeat  of  parents  or  r  •457-1 
guardiftna.  By  the  common  law,  if  the  parties  themeelTOB  were  of  the  I-  -^ 
ttge  of  consent  there  wanted  no  other  concnrrence  to  make  the  marriage  Talid : 
and  this  was  agreeable  to  the  canon  law.  But^  by  eeveral  statutes,  (m)  penalties 
of  100^  are  laid  on  every  clergyinan  who  marries  a  couple  either  without  publi- 
cation of  baong,  which  may  give  notice  to  parents  or  guardians,  or  without  a 
license,  to  obtain  which  the  consent  of  parents  or  guardians  must  be  sworn  to. 
And  by  the  atatutfi  i  and  5  Ph.  and  U.  c  8,  whosoever  marries  any  woman  child 
under  the  age  of  sixteen  years,  without  consent  of  parents  or  guardians,  shall  be 
subject  to  fine,  or  iire  years'  imprisonment :  and  her  estate  during  the  husband's 
life  shall  go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  indeed  required 
the  consent  of  the  parents  or  tutor  at  all  ages,  unless  the  children  were  emanci- 
pated, or  out  of  the  parents'  power:  (n)  and  if  such  consent  &om  the  father  was 
wanting,  the  marriage  was  null,  and  the  children  ill^tim&te  (0)  but  the  con- 
sent of  the  mother  or  guardians,  if  unreaaonably  withheld,  might  be  redressed 
and  supplied  by  the  judge,  or  the  president  of  the  movince:(p)  and  if  the  father 
was  non  compos,  a  similar  remedy  was  given,  (ij)  These  provisions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  wim  this  diflerence :  that  in  France 
the  sons  cannot  marry  without  consent  of  parents  till  thirty  years  of  a^  nor 
the  daughters  till  twenty-five ;  (r)  (llj  and  in  Holland,  the  sons  are  at  their  own 
disposal  at  twenty-five,  and  the  daugnters  at  twenty,  (s)  Thus  hath  stood,  and 
thus  at  present  stands,  the  taw  in  other  neighbouring  countries.  And  it  has 
lately  been  thought  proper  to  introduce  somewhat  of  the  same  policy  into  our 
laws,  by  statute  26  Q«o.  II,  a.  33,  whereby  it  is  enacted,  that  all  mamages  cele- 
brated by  license  {for  banna  suppose  notice)  where  either  of  the  parties  is  under 
twenty-one,  (not  being  'a  widow  or  widower,  who  are  supposed  eman-  f  mAsa  i 
cipated,)  without  the  consent  of  the  father,  or,  if  he  be  not  living,  of  the  ^  J 
mother  or  guardians,  shall  be  absolutely  void.  (13)  A  like  provision  is  made  as 
in  the  civil  law,  where  the  mother  or  guardian  is  non  compot,  beyond  sea,  or 
unreasonably  toward,  to  dispense  with  such  consent  at  the  discretion  of  the 
lord  chancellor:  but  no  provision  is  made,  in  case  the  &ther  should  labour 
onder  any  mental  or  other  incapacity.  (13)  Unch  may  be,  and  much  has  been, 
said  both  for  and  t^;ainst  this  innovation  upon  our  ancient  laws  and  oonstitation. 
On  the  one  hand,  it  prevents  the  clandestine  marriages  of  minors,  which  are 
often  a  terrible  Inconvenienoe  to  those  private  families  wherein  they  happen. 
On  the  other  hand,  restraints  upon  mama^s,  especially  among  the  lower  clas^ 
are  evidently  detrimental  to  the  public  by  hindering  the  increase  of  the  people ; 
and  to  religion  and  morality,  by  encouraging  licentiousness  and  debauchery 
among  the  single  of  both  sexes ;  and  thereby  destroying  one  end  of  society  and 
government,  which  is  concubitu  prohibibere  vago.  And  of  this  last  inconven- 
ience the  Boman  laws  were  so  sensible,  that  at  the  same  time  that  they  forbade 
marriage  without  the  consent  of  parents  or  guardians,  they  were  less  rigorous 
upon  that  very  accoant  with  regard  to  other  restnunts :  for,  if  a  parent  <£d  not 

1.  o.  ig.  (n)  rr.it,t.x»aA  IS. 


mar  repadiUe  it :   Beeve.  Dom.  SeL  300 ;   wu  held,  in  Peopis  «.  K]aok,  15  Mich.  199,  to  be 
chu^  bf  ttatute  In  Mioliigaii,  m  that  the  pvtf  oompetwt  to  ooiumt  la  botmd  by  the 


(11)  [ThiiisTMFwaltared 
After  tiu>»e  agee  the  parties 
ooDMnt  of  parenta.    (kide  (Svit,  Livre  1,  Title  5. 


tiu>»e  agee  the  » 
nt  of  parenta.    0 
(IS)  Bat  iHiw  by  several  statates,  the  laat  o^  which  is  19  and  SO  Tio.  o.  119,  &  17,  the  n 


riage  of  a  miuor,  if  actoaU;  Mleomized  wiUiout  oonBent,  is  neverthelcM  valid.  Bat  in  snoh 
CMS  the  oonrt  of  ohsooerj  mm  deprive  the  offending  party  of  aov  pecnnia^  benefit  fhim  Ihs 
maniago.  Statute  4  Geo.  IT,  o.  T6.  s.  23 :  6  and  7  Wm.  IT,  o.  %,  B.  43.  In  case  oonsMit  is 
anreaaoiiablr  refilled,  an  ^peal  nuf  be  bad  to  Uie  court  of  ohauMi;.    See  Ezpartel.  C,  3  lljl. 


,)glC 
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provide  a  tiOBband  for  liis  dftnghter,  bj  the  time  she  urired  at  the  age  of  twentf- 
five,  and  she  afterwards  made  a  slip  m  her  oondact,  he  was  not  allowed  to  dis- 
inherit her  npon  that  acconat;  "quia  non  sua  culpa,  sed parmtum,  id  com- 
miiisge  cognoscitur."  {t)  (14) 

4.  A  fourth  incapacity  is  want  of  reason ;  without  a  competent  share  of  which, 
as  no  other,  so  neither  can  the  matrimonial  oontraot,  be  valid,  (u)    It  was  for^ 


{Wi  rThestatateeaiid7Win.r7,o.S6((ucpl>iiiedb7l  Vio.o.22,uid3uid4  Tio.e.?3),vu 
psBBod  tor  the  relief  of  tborc  who  aorapled  at  joining  tn  tJia  Bervioea  of  the  eatablinhad  ohortih. 
and  was  tbo  reaalt  of  t,  lon^  and  ardooiu  etroggle  OArried  on  for  many  jwn  in  and  ant  of 
parliameDL  It  provides  for  places  of  reli^ous  woraliip,  other  than  the  churohes  and  chapela 
uf  the  eatabliehmoiit,  being  teeiBtered  for  the  BolemmzBlion  of  mairisgeg  therein ;  and  it  also 
enablee  personB,  who  wiBh  to  do  bo,  to  enter  Intfi  Uiia  oontraot  witOioat  an;ir  relfgiaDB  oeremon^ 
whatever.  It  id  therefore  no  longer  essential  to  the  validity  of  a  mairioKei  either  that  it 
Ehonid  be  «olemniied  in  a  parish  chnroli  or  public  ohapel,  or  be  peribnned  by  a  peimn  in 
holy  orders;  but  whether  celelirated  in  ftune  eeel«tia,  or  (nnder  tLe  provisions  of  ma  abovo 
mentioned  statute)  in  a  place  of  religious  worship,  or  in  the  presence  merely  of  the  auperintendent 
regiirtJV  of  births,  deaths  and  marriages,  the  offloer  befbiB  whom  oivii  marriages  nuiy  be  prafbrnied, 
the  Dontraot  most  be  preoedsd  and  Bcoomjuaiad  by  certain  drenmstanoes  of  pub  Joity,  or  entered 
into  in  virtue  of  a  license  obtainable  only  on  proof  by  affidavit  that  Uiere  is  no  legal  impediment  to 
the  marriage.] 

1  between  the  aotnal  relation  of  marriage,  and  thoie  faote  and  cdronautaneei 
whiob  mi^  tend  to  prove  »  marriage,  and  &om  whioh  a  court  or  Jury  migfat  be  justified  in 
Inferring  its  eiiatenoe.  A  marriage  is  one  thing ;  the  proof  of  a  mamage  la  mother.  Letlen 
0.  Cady,  10  C^.  633.  Here  cohabitation,  afler  the  manner  of  husband  and  wife,  can  never  oon- 
Blituta  marriage :  Lindo  v.  Belisario,  1  Hagg.  Coos.  S16 ;  Goldbeck  c  Goldbeok,  3  Qreen.  N.  J., 
42:  but  nevertheless  such  cohabitation  is  a  circnmstanoe  whioh,  tekenin  connection  with  the 
public  recognition  of  each  other  as  sustaining  this  lelaliun,  or  witii  gencrti  reputation  of  mairiage, 
may  ftilly  warrant  the  inference  chat  a  lawful  morriaKe  has  been  formed.  Indeed  such  cohabita- 
tiiHi  and  reputation,  supported  as  they  woold  be  by  the  presomptioD  of  legal  oonduct  rather  than 
the  nTBTse,  must  generally  be  sufficient  evideDoe  of  a  marriage  wliere  oivil  rights  only  aie  in- 
Tolved,  and  it  is  only  where  one  of  the  parties  is  oborged  with  a  orinuiUl  disregard  of  the  obliga- 
tions wliioh  niwriage  imposes,  and  where  the  presumption  arising  flmm  oolialiltation  and  repnta- 
'"'-]  would  be  met  by  a  counter  presumption  of  innocence,  that  the  law  would  demand  more 

._.  .^, „,._.. ™__!__  .  "^-j  ;j8(j.  starro.  Peck,  1  Hill, 270;  SUtee.  Win!'—  "' 

__.  , , ;   Hants  v.  Sealey,  6  Binn.  405;   iTorthaeld  o.   .  _. 

.  .  ,  SYtUO;  Maimanc.  Harman,  16111.  65;  Henderson  0.  Cargill,  31  Miss.  J67 ;  Holmes*. 
Holmes,  6  La.  463;  Commonwealth «. Stump, 53  PeDU.6t.133.  Thus,  in  proeeoutions  for  bigamy 
and  criminaJ  oonvetsation  an  actual  marriage  must  be  proved.  Birt  p.  Barlow,  1  Dong.  JTl ; 
Taylor  r.  Shemwell,  4  B.  Monr.  575 ;  People  e.  Hnmphrej-,  7  Johns.  314  ;  Clayton  v.  Wardelt  4 
S.  Y.  230.  And  so  where  a  deftinduit  is  proseouted  orimmally  for  sexual  oommeroe,  ths  nnlaw- 
ftilness  of  which  depends  npon  a  prior  maiiit^.  State  it.  Wedgwood,  8  Greenl.  75:  Common- 
wealth V.  ITorcross,  9  llass.  492 ;  State  v.  Roswell,  S  Conn.  446.  And  even  where  civil  rights  only 
are  involved,  if  there  be  proof  of  one  marriage  in  due  form,  it  would  seem  that  this  is  not  rebut- 
ted by  proof  of  former  cohabitation  and  reputed  marriage  of  one  of  tbe  parties  with  another  per- 
son.   Clayton  0.  WardeU,  4  S.  T.  330;  Honpt «.  Houpt,  6  Ohio,  530. 

In  the  cases  where  a  marriage  m^  legitimately  b«  inferred  from  cohabitation  and  the  con- 
onrrent  circuoMtanoes,  it  is  oouipet«nt  to  rebut  the  presumption  by  any  evidence  which  proves 
t^t  in  fact  there  wbh  no  mamage.  Philbriek  v.  Spangicr,  IB  La.  An.  46 ;  Matter  of  Tayliv,  9 
P^ge,  6It.  Nevertheless,  if  a  par^  has  allowed  a  woman  to  be  held  ont  to  the  wnrid  as  his  wife, 
he  may  be  precluded,  on  the  prinoiple  of  estoppel,  from  disproving  the  marriage  as  against  partlee 
who,  tmstJDE  to  its  existenoe,  had  snnplied  ue  woman  with  those  artioles,  for  herself  or  her 
family,  whicQ  a  trader  is  usually  jusliflec  in  treating  a  ^nairiad  woman  as  tiie  agent  erf'  her  hus- 
band to  purohaso. 

When  the  statute  law  of  the  state  does  not  expressly  make  some  formal  ceremony,  or  the  prea- 
enoe  of  a  magistrate,  priest  or  minister  of  religion  necessary,  the  oonunon  law,  it  is  believed,  will 
permit  partiee  who  are  legoUv  competent,  to  consent  to  intermarry,  b^  any  form  of  oonsent  they 
may  see  flt  to  adopt,  and  witnoat  any  formal  ceremony  whatever.  Hioks  c.  Ooohian,  4  Edw.  d. 
107;  Fenton  «.  Reed,  4  Johns.  53 1  Rose  o.  Clark,  8  Faige,  574iDonnellyr,l>onneUy,  8  B.  Mhr. 
113 ;  Hants  «.  Sealy,  6  Binn.  405 ;  Newbury  n.  Brunswick,  !  Vt.  151 ;   Londonderry  r.  Chester, 

5  N.  U.  26S;  Damaresly  «.  Fishly,  3  A.  K,  Marsh.  368;  Bashaw  v,  Stete,  1  Terg.  177;  Carml- 
ehael  e.  SUCe,  IS  Ohio,  K.  S.  553;  Cheseldine  v.  Brewer,  1  H.  and  Mo  H.  1&2;  Btate  e.  Muiphjr 

6  Ala.  765;  Commonwealth  t.  Stnmp.  53  Penu.  St.  139.  Such  is  vei;  dearly  the  weigbt  of 
authority,  though  some  doubt  was  oast  npon  this  point  by  the  two  cases  of  B(«ina  «.  Mihis,  10 
CI.  uid  Fin.  534,  and  Jewell's  Lessee  e.  Jewel],  1  How.  319 ;  in  each  of  which  the  ooart  was 
equally  divided.    See  also  Beamish  n.  Beamish.  9  H.  L.  Gas.  274. 
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merely  uljodgod,  that  the  iasue  of  aa  idiot  waa  le^Umate,  and  ooneeqaently  that 
hie  marriage  was  valid.  A  strange  detennination  I  ainoe  consent  is  abeolntely 
reqnisite  to  matrimouj,  and  naitfaer  idiots  nor  Innatica  lue  capable  of  consent- 
ing to  any  thing.  And  therefore  the  civil  law  jndged  much  more  sensibly  when 
it  made  such  deprivations  of  reason  a  previons  impediment ;  *thongh  ^  ,  .qq  i 
not  a  canso  of  divorce,  if  they  happened  after  mwriage.  (v)    And  mod-   L  J 

em  rcBolations  have  adhered  to  the  reason  of  the  civil  law,  by  determining  (w) 
that  the  marriage  of  a  lunatic,  not  being  in  a  lucid  interval,  was  absolutely 
void.  But  aa  it  might  be  difficult  to  prove  the  exact  state  of  the  partVa  mind 
at  the  actual  celebration  of  the  nnptiala,  upon  this  account,  concnmng  with 
some  private  femily  (a:)  reaaona,  the  statute  15  Geo.  II,  c  30,  has  provided  that 
the  marri^^e  of  lunatics  and  persona  under  phrenzies,  if  found  lunatics  onder 
a  commission,  or  committed  to  the  care  of  bnatees  br  any  act  of  parliament, 
before  they  are  declared  of  aoand  mind  by  tlie  lord  chancellor  or  the  majority 
of  such  tmateea,  ahall  be  totally  void.  (15) 

raj  V- B,  W.  1,  ^  S,  ud  Mt.  3,  L  is.  rwj  MoRlton'*  oMa,  CSiwwi  IMwof .  <*>;  S«e  prints  noti,  SS  Oeo.n,  0. «- 

05)  The  partieH  moBt  each  have  a  ocnueiitiiiK  mind,  and  be  abla  hi  nnderstand  the  relatloii 
th«f  are  about  to  form.  True  0.  Satmej,  SI  N.  H.  53.  That  defect  of  nndentai^iiif  vhloh 
woiild  jweolnde  the  fonolng  ■>f  ^iV  other  valid  oontracl,  woold  preclude  also  a  mairl^  con- 
tract. Tarneri'.  Meyers,  1  Ha)^g.  Coca.  S,.  416;  Browning  0.  Reane,  2  mil.  70.  If  the  inoa- 
pacitj  be  such  that  the  party  U  incapable  of  onderetandrng  the  nature  of  tbe  oonOaot  itself, 
and  incapable  &om  men^  imbecitit}'  of  taMng  care  of  bis  or  her  own  peiBonor  proper^,  he 
or  she  is  obvioaslj  incapable  of  dispoeiug  of  persoi)  and  property  by  the  maniage  ooi^root. 
Per  Sir  John  Nicluil  In  Browning  c.  Beane,  2  Phil.  70.  A  maniaae  with  an  idiot  or  aa  insane 
p«Bon  ie  therefore  void.  True  v.  Ranney,  21  S.  H.  52 ;  Paiter  e.  Pader,  2  Lee,  383.  Bo  la  a 
maiTiage  with  a  lunatic,  nnless  when  oontnoted  dnring  a  lodd  interval.  Rawd<Hi  v.  Rawdtm, 
S8  Ala.  585 ;  Cole  v.  Cole,  &  Sneed,  57.  So  is  one  wlHi  a  perBon  stnpified  bom  intoxicatioQ  to 
aa  to  be  incapable  of  nnderatanding  the  nature  of  the  tnuuetdon  at  the  time.  Clement  v. 
HattiMai,  3  Rich.  SS. 

And  not  onlv  moat  there  be  a  oonsentinK  mind,  that  is  to  say,  a  capacity  to  consent,  bnt  the 
parties  mnst  have  actnally  consented.  They  mnst  not  only  have  agreed  to  marry,  bnt  they 
must  have  intended  completely  to  form  the  relation,  and  in  some  manner  have  eipressed  that 
consent.    The  performaace  of  a  maniaffe  ceremony  is  evidence  of  consent,  but  it  is  not  oon- 


oonsent.    The  performance  of  a  maniace  ceremony  is  evidence  of  consent,  but  it 

olnaive,  and  it  may  still  be  shown  that  t£ey  went  Uirongh  the  form  as  a  mere  ieet,  01 

the  sincerity  of  their  design  to  form  the  relatjon  at  some  ftitnre  time,  or  that  taey  in 

some  private  pnrpose  of  their  own,  and  did  not  oonteinplat«  marriage  in  foot.    Dalrymple  v. 

Dalirmple,  3  Hagj;.  Cons.  R.  54 ;  Clai^  e.  Field,  13  VL  460. 

A  consent  obtained  by  frand  is  no  consent,  and  mvf  be  repudiated,  notwithstanding  a  cer- 
emony of  marriage  may  have  be<»i  gone  throngh  witn.  Bnt  what  is  or  is  not  sn^  fraud  as 
shonld  avoid  a  marriage  is  a  qnestion  nsnalty  so  oomplioated  by  the  partionlar  eironmstanoBS 
of  the  case  under  consideration,  that  it  doee  not  become  necessary  to  1^  down  a  rule  by  whieh 
oases  not  thns  complicated  can  be  tested.  If,  for  instance,  a  female  heiieas,  of  immature  and 
feeble  mind,  shonla  fall  a  prey  to  a  needy  adventnier,  who,  b^  aitifloe  and  blse  representa- 
ttona,  sbonld  entice  her  bom  the  protection  of  parante  or  gnardian,  and  by  impwtoiuties  wring 
a  lenictant  ooosent  to  an  nnsnitable  marriage,  it  will  at  onoe  be  peiwved  that  theie  are 
tircnmstances  attending  the  case  which  may  properiy  distingnish  it  fiom  one  where  a  man,  in 
the  fliU  posMsrion  of  a  matnTe  mind,  has  surrendered  iumself  with  blind  oredolity  to  the 
ftadnations  of  an  artfbl  woman,  ud  has  entered  into  relotjons  of  matrimony  with  lier,  wilhoat 
maldDg  those  iDooiiiee  concemiDs  W  chanoter,  habits  or  oiienmstaiwee  wluch  prudence  would 
have  snggeeted,  bnt  which  he  lias  Men  content  to  diqiense  with.  Weakness  of  intelleat  in  the  party 
clalmins  to  be  deflranded  is  an  importaDt  element  in  these  oases,  as  would  also  be  tiie  improper 
DM  of  me  inflnence  derived  from  a  oonfldential  relation,  like  that  of  gnardlEui  and  ward.  Forts- 
month  e.  Portsmontli,  1  Hagg.  365;  Harford  c.  Morris,  3  Hagg.  Cons.  R.  4Sa. 

Breaking  generally  upon  ttua  subject,  it  will  be  safe  to  aay,  that  deception  by  one  of  the 
partiea  in  respect  to  his  or  her  character,  temper,  repntatlon,  standing  in  society,  bodily  con- 
dition or  fortune,  irtiile  it  might  Jiutify  Uie  other  m  repudiating  an  executory  oontraot  to 
many,  would  not  be  suffldent  ground  for  avoiding  a  marriage.  The  law  presumes  that  every 
person  employs  due  oantlon  In  a  matt«r  in  whioh  his  ^piuMS  for  life  iH  so  materially 
mvdved,  and  from  regard  to  the  highest  interests  of  social,  it  lefoses  to  enter  upon  any 
InqoiiT  whether  snob  caution  has  been  employed  or  not,  but  makes  the  preenmption  condu- 
■ive.  Wakefield  v.  Uaokay,  1  Phile.  134 ;  ifeynolds  v.  Reynolds,  3  Allen,  607.  And  this  is 
80  even  as  to  the  important  matter  of  Uie  woman's  previons  ohanoter  for  Qhtwtity.  Reynoldu 
v.  Reynolds,  3  Allen,  307 ;  BcTD^ns  v.  Boroggins,  3  Dev.  535 ;  Leavitt  v.  Leavitt,  13  Iticli.  452 ; 
Baker  v.  Bi^er,  13  Cal.  87.  If,  however,  the  woman  was  not  only  previonsly  unchaste,  but  is 
■ctoally  at  the  time  of  the  marriage  preonant  by  another  man  tium  the  husband,  and  the  hus- 
band is  ignorant  of  that&ct,  and  believed  her  to  be  ehBfite,heis  entitled  to  have  the  manlagf 
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Lastly,  the  pardsB  mnBt  aot  only  be  willing  and  able  to  contraot,  bnt  aotnally 
mnst  contract  themselres  ia  dne  fbnn  of  law,  to  make  it  a  good  civil  mar- 
riage .(16)  Any  contract  made,  per  verba  de  preaenii,  or  in  vor£  of  the  present 
tense,  and  in  caee  of  cohabitation  jisr  vor&a  defuiuro  also,  between  persona  able 
to  contract,  was  before  the  late  act  deemed  a  ^id  marriage  to  many  pnrpoBeB ; 
and  the  parties  might  be  compelled  in  the  Bpiritual  conrts  to  celebrate  it  f» 
facie  eccUaia.  But  theee  verbal  contracte  are  now  of  no  force,  to  compel  a 
future  marriage,  (y^  Xeither  Ib  any  marriage  at  present  valid,  that  is  not  cele- 
brated in  some  panah  church  or  pablic  chapel,  unless  by  dispensation  from  the 
archbishop  of  Canterbury.  It  must  also  be  preceded  by  pnoUcation  of  banne, 
or  by  license  &om  the  spiritual  judge.  Uany  other  formalitiea  are  likewise  pre- 
scribed by  the  aot ;  the  n^lect  of  which,  though  penal,  does  not  invalidate  tiie 
marriage.  It  is  held  to  be  also  essential  to  a  mamage,  that  it  be  performed  by 
a  person  in  orders;  (e)  though  the  intervention  of  a  priest  to  solemnize  this 
contract  is  merely /uru  poaitivi,  and  not  juri»  naturali* aut  divmi:  it  being 
said  that  Pope  Innocent  the  Third  was  the  first  who  ordained  the  celebration 
r  '440 1  "^  niarriage  in  the  church ;  {a)  before  *which  it  was  totally  aciviicon- 
L  '  tract    And,  in  the  times  of  the  grwid  rebellion,  all  marri^es  were  per- 

formed by  the  justices  of  the  peace ;  and  these  marri^es  were  declared  valid, 
without  any  fresh  solemnization,  by  statute  1%  Gar.  II,  o.  33.  But,  ae  the  law 
now  stands,  we  may  upon  the  whole  collect,  that  no  marriage  by  the  temporal 
law  is  ipso  facto  void,  that  is  celebrated  by  a  person  in  oraers, — in  a  parish 
church  or  pablic  chapel,  or  elsewhere,  by  special  dispeneatioQ, — in  pursuance 
of  banns  or  alioense,— between  single  persons,— consenting, — of  sound  mind, — 
and  of  the  age  of  twenty-one  years ; — or  of  the  age  of  fourteen  in  males  and 
twelves  in  females,  with  consent  of  parents  or  guu^ians,  or  without  it,  in  case 
of  widowhood.  And  no  marriage  is  v&idable  by  the  ecclesiastical  law,  after  the 
death  of  either  of  the  parties ;  nor  during  their  lives,  unless  for  the  canonical 
impedimente  of  precontract,  if  that  inde^  still  exists ;  of  consangoinity ;  and 
of  affinity,  or  corporal  imbecility,  subsisting  previous  to  their  marriage.  (17) 

II.  I  am  next  to  consider  the  manner  in  which  marriages  may  be  dissolved; 
uid  this  is  either  by  death,  or  divorce.  (18)     There  are  two  kinds  of  divorce,  the 

(t)  StM.  «  Q«o.  n,  D.  IB.  (*)  Sslh.  U*.  (a)  Koor.  ITD. 


It,  &  Pa^,  43;  IMlford  v.  Ozfbrd,  ft  Conn.  391; 
r,  13  Oti.  97 ;  BejnoldB  v.  Beyiudde,  3  Allen,  309. 
I,  by  me«ni  of  wbioh  one  ia  WiKwd  to  enl«r  into 


declared  anil  for  the  frand.    Soett  v.  Bhnfaldt,  B  Paii 
Moiriav.  Uorris,  Vihgtft.  630;  Baker  k  Baker,  1'  "' 

DeoeptloD  in  respect  to  identity  of  person,  b,  ._  .. 

TDuriage  -with  one  person,  Buppoelng  it  to  be  anoOier,  la  nnqneatknably  mioh  legal  fhiod  ai 
will  avoid  the  marriage,  ftrr  in  tliia  oaae  the  element  M  oonient  is  entindy  wanting,  and  om- 
amnently  no  valid  contraot  baa  been  effected. 

The  tn-aA  in  any  oaca,  to  be  availai>lB  as  a  gronnd  fbr  ammUing  a  maniage,  mnat  be  a 
fraud  DpoQ  one  of  the  parties  Hiareto,  and  snoh  party  mnst  oomplain.  A  marriage  trandn- 
lent  ae  to  tturd  persons — for  example,  oreditots — oaonot  be  set  aside  on  that  groimd.  MeEiuMy 
V.  Clarke,  S  Swan,  321. 

So  a  mairiage  may  be  deelarad  vofd  if  oontraoted  In  oonseqnenoe  of  the  nae  of  foroe,  men- 
aM  or  dniMB.  SheUbrd  on  Mar.  aud  Div.  313.  And  see  Harford  v.  Uorria,  S  Han.  Gona.  R. 
4S3.  Bnt  where  the  only  dnreta  ooniiista  in  legal  prooeedings,  not  reaorted  to  maucumBly  and 
by  abuse  of  legal  prooess,  and  Oe  defendant  enters  into  a  maniage  to  avoid  impisonman^ 
and  beoaose  of  being  unable  to  proome  bail,  the  maniage  will  neveAieleea  be  valio.  Ja^aon 
e.  Wlnne,  7  Wead.  &.    And  see  Soott  v.  Shufeldt,  5  Paige,  43. 

(16)  Ae  to  the  ci>nMqaenc«e  of  a  (ulnre  to  obwrre  the  furmalities  reqi^ied  by  the  marriage 
act,  we  the  statntea  4  Oeo.  IV,  c.  76;  Band?  Vm.  lY,  a.  85  ;  Iftand  SOTlo.  o.  119. 

(17)  [The  marriage  aet  extends  only  to  maniagea  in  England.  Uarriagea  on  elopemenla  to 
SooUand  aeam  to  be  valid.  Bol.  N.  P.  113 ;  1  Tea.  and  B.  113,  114 ;  3  Haggard,  M;  1  Boper, 
334.  If  arriagoB  of  British  sabjeots  in  foreign  eowttHea  are  valid  if  made  aooording  to  the  lawv 
nf  thnae  oountriee.  10  Eaet,  383 ;  It  Hanfa.  343 ;  1  DowL  and  R.  Bep.  38.  So  a  marriage  in 
Ireland,  pertormed  by  a  clergy m        *  "'      "       .-—■.-  .     t    .  

marriage,  valid  by  the  law  of  the  atala  wImk  it  ia  entered  Into,  i» 
valid  vfrtajyiYatK,  nnleBs  incestnons  or  bigamoaB. 

(18)  [the  jnriadiotion  in  the  United  States  over  the  contract  of  nuniage  is  almost  entirely 
atatntory.    It  hat  bean  held,  howByer,  that  the  vtaA  of  ohanoeiy,  tn  vtrtoe  of  Its  inherant 
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«a«  total,  die  other  partial ;  the  od«  a  vinctiie  matrvnonii,  ihe  other  merely 
a  iHMua  it  thoro.  Tbe  total  divoroe,  a  vtjiculo  mairimonii,  must  be  for  some 
of  the  caaonieal  caases  of  impediment  befbre  mentaoned,  and  those,  existing 
before  the  marriage,  as  is  always  the  case  in  oonsangninity ;  not  supervenient 
or  arising  t^ionearda,  as  may  be  the  case  in  affinity  or  oorporal  imbecility.  (19) 
For  in  cases  of  total  divorce,  the  marriage  is  declared  null,  as  having  been  abao- 
Intely  unlawful  oi  initio :  and  the  parties  are  therefore  separated  pro  aahite 
ammarvm:  for  vhich  reason,  as  was  before  observed,  no  divorce  can  be  obtained, 
bnt  during  the  life  of  the  parties.  The  issue  of  such  marriage  as  is  thus  entirely 
dissolved,  are  bastArds.  (c)  (20) 

Divorce  a  metua  et  thwo  i«  when  tite  maniage  is  just  and  lawfnl  ah  iniHo,  and 
tiierefore  the  law  ie  tender  of  dissolving  *it ;  bat,  for  some  sapervenient  r  *jj ,  ■, 
cause,  it  becomes  improper  or  imposnUe  for  the  parties  to  live  t^wetlier :  *■  ^ 

as  in  the  case  of  intolerable  ill  temper,  or  adnltray,  in  eitJier  of  ue  partiea  For 
the  canon  law,  which  the  common  law  fbllowg  in  this  case,  deems  so  highly  uid 
with  such  mysterioas  revraenee  of  the  nuptial  tie,  t2iat;  it  will  not  allow  it  to  be 
unloosed  for  any  cMiae  whatsoever,  that  arises  after  Uie  union  is  made.  (31)  And 
i<(  Co.  ijtt  m. 

eqni^  pawns,  has  Jtuiadiction  to  deolare  manugea  null  on  the  gnnmd  of  fraud,  mistake  or 
defect  of  mental  capacit7.  Bee  Wightman  «.  Tnghtmaii,  4  Jnluu.  Ch.  3i3 ;  Bnitis  v.  Butu, 
Hovk.  W7 ;  Perrj  v.  Pei^,  3  Paige,  501 ;  CSaifc  e.  PieU,  13  Yt  MO ;  Feiria  e.  F«o1b,  B  Goim. 

(19)  [The  inipotfliuiT  of  tbe  hnabaiid  at  tile  tune  of  the  maniage  to  oonaommate  it,  and  atiO 
oootliiiuiuc,  ie  KTODud  jbr  ftnnnlling  it^  tliotigh  the  hnebaud  wai  isnonnt  of  his  couetitational 
defeotB.  X  ndl.  Eo.  C.  10.  Corporal  imbecility  may  arise  after  the  mamoge,  wbioh  wiQ  net 
tiien  vacate  tbe  murisge,  beooQBe  there  was  no  ft&nd  in  tihe  oTiginal  oontraot;  and  otu  of  the 
ffiida  of  mairiafe,  vii. :  the  leptJmate  procieatJon  of  diildreii,  may  have  been  anawered ;  bat  no 
Ididnd  b7  affinity  can  happen  BobsaqaentlF  to  the  maniase  ;  for  as  affinity  alwafg  depends 


nprai  Uie  pravionB  marriage  of  one  of  the  parties  so  related,  if  a  hnsbaod  ai 
related  at  the  time  of  the  maniwe,  they  can  never  become  eo  afterwards.  ] 

M  for  wliioh  a  total  divoroe  li  allowed  in  the  TJnited  St«tee  are  presoribed  by  atatnte. 


and  differ  is  He  difhient  etatw.  The  oatweqitenees  meaUaned  in  the  text  only  f<dlow  in  tboea 
oanea  in  whioh  the  maniage  waa  viad  ab  initio;  In  other  oaaea  the  mantueia  regarded  as  blad- 
tng  upon  the  pailies  up  to  the  time  of  the  decree,  and  as  put  an  end  hi,  for  all  pnrposeB,  at  that 
time.  Tbe  dislinctioa  la  between  a  decne  of  nnlUty,  vhioh  declares  a  maniage  Ui  have  been 
void  frpm  the  beginning,  and  a  decree  of  divoroe,  wtiiah  dissolve!  a  maniage  onoe  valid  for  the 
miaoondiiDt  of  one  of  tlw  partiee.  The  ^'l"e^'°''  law  has  been  raosntlv  ohuised  so  aa  to  permit 
divorces  for  caoaea  arising  aflar  marriage,  and  a  court  is  created  with  jniisaiotjon  over  the  anb- 
ject.  The  hoaband  may  nave  a  divoroe  tiom  the  bonds  of  matrimony  for  the  adnlteiy  of  the 
vrjfe,  and  the  wife  for  inoestnona  adultery,  Ingamy,  rape  or  nnnatiuHl  crime  by  the  hvaband,  or 
tai  adnlteiy  cooked  with  two  yeaia'  deaertlaa.  And  nUiai  paity  m^  have  a  jadidal  separaaoa 
from  the  other  for  adulteiv,  cruelty,  or  desertion  withoat  oarue  for  two  years  or  npwards.  See 
atatote  BO  and  21  Ti«.  o.  &. 

(W)  [In  these  divorees  the  wiib,  it  is  aaid,  ahall  receive  aU  miti  that  she  broo^t  with  her ; 
because  the  noUity  of  the  marriage  aiisea  through  some  impediment ;  and  tbe  goods  of  Uie 
vrife  were  given  for  her  advancement  In  marriaKC,  which  now  oeaseth ;  but  Uiis  is  wfacae  tbe 
goods  are  not  spent ;  and  if  the  huabaud  give  them  away  during  the  coverture  withont  any 
ooUnsion,  it  shall  bind  her :  if  she  knows  her  goods  are  unspent,  she  may  bring  au  action  of 
detjnne  for  them ;  bnt,  as  to  money,  ^.,  wliiah  oannot  be  known,  ahe  must  sue  lu  the  Bpliitnal 
court     Dyer,  62. 

TtAi  divoroe  enables  the  partiea  to  many  again,  Kod  to  do  all  othcc  acts  as  if  Qiey  had  never 
been  married.  7 

(31}  [But  the  husband  and  wifb  may  live  separate  by  agreement  between  themselves  and  a 
trustee ;  and  such  agreement  is  valid  and  binding,  and  may  be  aoed  upon,  if  it  be  not  pros- 
P«ctive  in  ita  nature  as  for  a  Aiture  aeparatlon,  to  be  adopted  at  the  sole  pleasnTe  of  the  wifb, 
the  partlea  being,  at  Ule  time  of  making  tiie  agreement,  living  together  in  a  atate  of  amity.  See 
Jee  V.  ThnrlowTS  Bar.  and  C.  547;  4  Dowl.  and  R.  II;  SBast,%3i  6id.244;  7  Price,  577;  11 
Ves.  539. 

IS,  attiez  this  agreement  to  live  aapataie,  they  miear  to  have  cohabited,  equi^  wiH  eonidder 
the  agreement  aa  Wved,  by  anch  anbeeqnent  conabitatjon.  1  Dowee'  Rep.  835 ;  Hoore,  874 ; 
S  Feeie  W.  93 ;  t  FonbL  106,  and  notes ;  S  Coi  Kep.  100 :  Bmib.  187 ;  11  Tea.  G36.  e>37.  Or  if 
die  agreement  being  in  conseqneDce  of  the  wife's  elopement,  the  husband  offer  to  tue  ber  again. 
1  Vera.  53. 


aquuatioii  deed,  for  anean  ofanuni^,  there  being  no  olanae  Qiat  the  deed  shonld  be  void  on  that 
aoooDuL    SBar.  andCres.  547;  4D.  andB.  U.S.  C.j 
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thU  18  said  to  be  bnilt  on  the  divine  leTefded  law ;  though  that  expressly  usaigne 
inooDtiiieaoe  as  »  cause,  and  indeed  the  only  canee,  why  a  man  may  pnt  away 
hie  wife  and  marry  anotiier.  (d )  The  civil  law,  which  is  partly  of  pogim  origi- 
nal, allows  many  causes  of  absolnt«  divorce ;  and  some  of  them  pretty  severe 
ones:  as,  if  a  wife  goes  to  the  theater  or  the  pablic  games,  without  the  knowl- 
ed^  and  consent  of  the  hnsband ;  («)  bat  among  them  adultery  is  the  principal, 
ana  with  reason  named  the  first.  (/)  But  with  ns  in  England  adultery  is  only 
a  canse  of  separation  from  bed  and  board :  ( a)  for  which  the  best  reason  that 
can  be  given,  is,  that  if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be  extremely  frequent; 
as  was  the  oase  when  divorces  were  allowed  for  canonical  disabilities,  on  the 
mere  confession  of  the  parties,  {h)  which  is  now  prohibited  by  the  canons,  (i)  (32) 
However,  divorces  a  vinculo  mairimomi,  for  adultery,  have  of  late  yean  been 
frequently  granted  by  act  of  parliunent.  (23) 

In  oase  of  divoroe  a  meTisa  et  thoro,  the  law  Eillows  alimony  to  the  wife,  which 
is  that  allowance  whioh  is  made  to  a  woman  for  her  support  out  of  tiie  hnsband's 
estate:  being  settled  at  the  discretion  of  the  eoclesiasbcal  judge,  on  considera- 
tion of  all  the  circumstances  of  the  case.  This  is  sometimes  culed  her  estovers, 
for  which,  if  he  refuses  payment,  there  is,  besides  the  ordinary  process  of  excom- 
munication, a  writ  at  common  law  de  eslweriit  habendis,  in  order  to  recover 
r  ^442  1  ''■^  ^■'^  ^^  '*  generally  proportioned  to  the  rank  and  quality  of  •tie  par- 
L  J  ties.    But  in  case  oi  elopement,  and  living  with  an  adulterer,  the  law 

allows  hei  no  alimony,  {k) 

III.  Havinzthus  shewn  how  marriages  maybe  made  or  dissolved,  I  oome  now, 
lastly,  to  spesK  of  the  legal  consequences  of  such  making,  or  dissolution. 

By  marriage,  the  husuind  and  wife  are  one  person  in  Law :  {})  that  is,  the  very 
being  or  legal  existence  of  the  woman  is  saspended  during  the  marriage,  or  at 
least  is  incorporated  and  consolidated  into  t^at  of  the  husband ;  under  whose 
wing,  protection,  and  over,  she  performs  every  thing ;  and  is  therefore  called  in 
our  law-french  a,  feme-covert,  feemina  viro  co-operia;  is  said  to  be  eovert-baron, 
or  under  the  protection  and  influence  of  her  husband,  her  baron,  or  lord ;  and 
her  condition  during  her  marriage  is  called  her  coverture.  Upon  this  principle, 
of  an  union  of  person  in  husband  and  wife,  depend  almost  all  the  legal  rights, 
duties,  and  disabilities,  that  either  of  them  acquire  by  the  marriaea  I  speak 
not  at  present  of  the  rights  of  property,  but  of  such  as  are  m^^y  pertonai, 
"     "  ■  "      >t  g«int  any  thing  to  '  ■      "  .      -   . 

rant  would  be  to  snpj 
onld  be  only  to  coven 

1/ )  Cod.  0,  IT,  8.  (o)  Himr,  tBL  (k)  1  Hod.  Bll. 

(llOotrel,  &  Allmonr.  ^  (J)  Oo.  UtL  tU.       (m)  Co.  Utt.  H. 

«  be  rafflcient  ^oof  of  gailt  on  whloh  to  fotmd  s 

.  _...__,...     _..  _  .  -8 reoeivsblB,  however, 

,  poQ  the  oonolosIvmMB 

a  dlsproTuig  thdr  liBTmg  been  mode  for  the  pnrpoms  td  • 

e  for  a  divutoe  a  chmmIo  matrimonii,  not  twly  io  all  the  rtatea  of 


For  this  reason,  a  man  cannot  gnat  any  thing  to  his  wife,  or  enter  into  oove- 
nant  with  her :  (m)  for  the  grant  would  be  to  suppose  her  separate  existence ; 
and  to  covenant  with  her  would  be  only  to  covenant  with  himself:  (24)  and 


decree  of  divorce,  beoanse  m  the  veir  great  danger  of  ooUndon.  They  are  leoelvsl 
In  BDpport  of  other  evidence,  and  tbefr  weight  will  depend  vei7  mnon  npoa  tbe  a 
of  Uie  smronndiiig  oiicnmatAOcea  in  dlsproTing  thdr  liBTing  been  mode  for  the  ] 


(23)  The  le^itlirinres  of  tl 
divorcee,  and  it  has  generalijr  tmu  uuwf 
oonitfi,  howBTer,  have  denied  their  ij^t,  i 

Av.a 

SMev.¥iy,AU6. 1!0;  Bnrgon  d.  Campbell,  IS  id.  493;  BiTMn  v.Bijaoa,  17  id.  GOO.  And  in 
jDoet  of  the  BtatM  now,  the  legialatiue  ia  prohibited,  by  espren  ooiutitntioiial  pfovidon,  to  grant 
divorces. 

As  to  what  will  give  Uie  oonrts  of  a  state  jDrisdlotion  to  grant  dlvMces,  bm  Storr  Ood.  L. 
i  230,  a ;  BUh.  Mar.  and  Div.  $  727  et  seq. ;  Ibid.  4tli  ed.  vol,  3,  f  166  et  «eq.  j  Ccolej  CamrL 
Lim.  4tKMIS. 

(Si)  [The  bnsband  and  wife  being  one  prawn  in  law,  ttie  fomuir  cannot,  after  marriage,  bj 
may  conveyance  at  common  l^w,  give  an  estate  to  tlie  wifb.    Op.  Utt  113;  a,  187,  b,    Jfrn  tbe 


?90 


JgIC 
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therefore  it  is  also  geaerallr  tme,  that  all  compacts  made  between  husband  and 
wife,  when  single,  are  voiaed  by  the  intermarriage,  (n)  (35)  A  voman  Indeed 
may  be  attoi'aej  for  her  bnsband;  (o)   for  that  implies  no  separation  ih>m, 


wife,  when  single,  are  voided  by  the  intermarriage,  (n)  (35)  A  voman  Indeed 
may  be  attoi'aey  for  her  bnsband;  (o)  for  that  implies  no  separation  ih>m, 
bat  is  rather  a  representation  of,  oer  lord.    And  a  husband  may  also  be- 


qneath  aaj  thing  to  bis  wife  by  will ;  for  that  cannot  take  effect  till  the 
coTertnre  is  determined  by  bis  death,  (p )  (S6)  The  hnaband  is  bound  to  pro- 
Tide  his  wife  with  uecesaariea  by  law,  as  much  as  himself;  and,  if  she  contracts 


rn)  Cto.  Ow.  S!1.  faj  W.  K.  B.  tl. 


wife  to  the  hnaband.  Co.  Utt  187,  b.  Bnt  thohosband  mm  naat  to  the  yrita,  bf  the  it.. 
tloD  ot  tnuteea ;  Co.  Litt  30;  and  he  rosf  MUTenderftoavFliMd  tohernee.  A  hoibaud  oaimoc 
ooTenant  or  cootraot  with  blB  wife :  Co.  latk.  112,  a ;  tttongb  hs  maj  render  tue  contract  binding, 
if  entared  into  with  tniBtees ;  for  nnless  by  partionlar  coBloin,  as  the  oiulom  of  York,  •  feme 
covert  1«  incapable  of  taking  any  thing  br  Oie  gHt  of  her  hnibaudr  Co.  litt.  3;  except  br  will. 
Lit  a.  168 ;  2Vem.  386 ;  3  Atk.  TSiFraibl.  Bq.  ToL  1,  103. 

ButineqnitT,  nfta  between  hnaband  and  wife  aie  aopportad :  lAtk.S70;  3Tea.666;  I  Fimb. 
on  Eg.  103;  3F.  Wms.  334;  anlewinfhuid  of  oreditora,  Ac.,  or  where  thegittieofthe  wholeof 
the  hugband'B  estate.     3  Atk.  72 ;  2  Tea.  49a 

Bat  thongh  in  eqnit;  tlie  wife  mar  take  a  aeparate  estate  from  her  hnaband  in  respect  of  a  ottt, 
aid  even  have  a  dectee  agtUnM  her  haabaud  in  leapeot  of  aoch  utatc :  1  Atk.  278 ;  or  avail  ber- 
aalf  of  a  charge  for  Dement  of  bis  debta:  Free.  Ch.28;  yet,  if  ahe  do  not  demand  the  prodnoe 
doling  hie  liic,  and  Ac  maintains  her,  an  aooonnC  of  anch  eepwate  eatste  shall  not  be  earned  back 
beyond  the  year,  2  P.  Wms.  82,  341;  3  id.  355;  2Te8.7,  190,716;  16  id.  136;  Hid.  286;  1 
FonbL  on  Bq.  104 ;  1  Atk.  269 ;  1  Sq.  Ca.  Ah.  140,  pL  7. 

By  17  Hon.  VITI,  the  hnaband  may  make  an  estate  to  hia  wife ;  aa  if  he  make  a  fecfiment 
totheoBaofhia  wifcforlife,  intailorinfee,  the  estate  will  be  eieonted  by  the  27  Hen.  Till, 
and  the  wife  wiU  be  aoied.  Co.  Litt.  113.  a.  So  If  the  hnshand  covenant  to  stand  sdied  to 
the  nae  of  hia  wife.  Id.  i^  b.  And  this  where  by  onatom  he  might  devise  at  common  law. 
Lit.  8. 166.  Elo  where  the  hnaband  or  wife  act  en  anter  droit,  the  one  may  make  ui  estale  to  the 
other;  aa  If  the  wife  has  en  anthoiity  by  will  to  sell,  aha  may  sell  to  her  hnaband.  Co  Litt. 
112,  a.] 

The  statntea  trf  some  of  the  American  stateB  have  changed  tbis  mle  of  the  common  law,  by 
conferring  npon  married  women  the  power  U>  moke  oontraots  in  leapect  to  their  individnal 
property,  and  to  buy  and  sell  and  receive  oonveyanoaa  and  tranefecs  in  the  aame  manner  and 
with  the  Uke  ^eot  aa  if  nnmanied.  See  Bardeno  o.  Amperse,  14  Mich.  91.  ludepandent  of 
tfaeae  atatutes,  contracts  between  hmband  and  wife  are  enforced  in  equity  where  they  are  Jnst 
and  eqnitable,  clear  and  distinct  in  terms,  and  am»ear  to  have  been  entered  into  with  Ml 
knowledge  and  free  will  on  the  part  of  the  wife.  West  v.  Howard,  20  Conn,  581 ;  livingaton 
«.  Livingaton,  2  Johns.  Ch.  537 ;  Bhepard  v.  Shepud,  7  id.  57 ;  Garlick  e.  Btrong,  3  Paige,  440 ; 
Keimcewloi  ».  Gahn,  3  Pajge,  614 ;  Imlay  v.  Hnntington.  20  Oonn.  146.  And  t£e  wife 
may  m^a  gifts  to  her  hnsbaco,  which  will  be  saitained  if  satisfactorily  establishod.  Imlaj^  v. 
Enntington,  30  Comi.  146 ;  Penniman  g.  Parce,  9  Mich.  509,  Agreements  for  aeparatJon 
between  hnsband  and  wife  are  not  favored  in  the  law,  and  if  they  oontem^ate  tatate  eepara- 
Ooa,  and  are  designed  to  bring  it  abont,  they  are  absolntely  void,  Carson  v.  Mnrray,  3  Paise, 
483.  Bnt  where  the  parties  actually  aeparat«,  and,  by  agreement  at  the  time  or  afterwa^, 
prorisioD  is  made  fbr  ^sposlug  of  property,  and  settBnB  the  reapectiva  rights  of  the  partlea 
thereto,  and  the  agreement  aeeme  not  nnreasonable  in  new  of  Ihtur  oircnmstoiioeB  and  of  an 
actnal  separatiou,  equity  will  enforce  Uie  atipnlalJona  In  reapeot  to  property,  and  generally 
give  aStet  to  those  re^rding  the  control  of  the  peraons  of  children,  Aai  althcngh  it  has 
been  auppowd  that  trostees  were  necessary  to  the  validity  of  snob  agrsaments:  Btoiy  Eq. 
Jnria.   $   1438  ;   the  better  opinion  appears   to  be  otherwise.       Keere^  Dom.   BeL   91   ai^ 

<2&)  [At  law.  If  a  man  make  a  bond  or  contract  to  a  woman  before  maniue,  and  they  after- 


Jut,  file  bond,  to.,  is  discharged     Cro.  Car.  561. 

Thon^  not  if  It  be  intended  for  the  advantage  of  the  wjib  daring  the  coverture,  as  that  she 
diaU  have  looh  rents,  Ac.,  at  her  disposal,    Ca.  Ch,  21, 117, 

Bnt  a  covenant  or  oonUaot  by  a  man  vith  a  woman  is  not  destroyed  bv  their  marriage 
where  the  act  to  be  performed  is  fbtare,  to  be  done  after  the  maniage  is  determined,  as  to 
leave  his  wife  so  mndi  after  his  death.  Cro,  Car.  376;  8alk.  336;  5  T.  Kep.  381.  If  awife 
ohuge  her  estate  with  payment  of  her  husband's  debts,  or  apply  her  separate  estate  to  such 
pnnKtse,  and  It  does  not  appear  to  have  been  intended  by  her  as  gilt  to  her  husband,  equity 
will  decree  the  hnsband's  assets  to  be  applied  in  exoneration  of  her  estate,  or  in  repayment 
of  the  money  advanced.  2  Vem,  347,  ^;  IP.  Wma.  264;  2  Atk.  384;  1  PonbL  on  Eq.  102, 
103.1 

{26)  [A  donatio  oansftiwati*  by*  husband  to  his  wife  may  lOao  be  good,  aa  it  ia  in  the  nature 
<^a  le^oy.    1  P.  Wms.  441.] 
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debts  for  them,  he  ie  obliged  to  pay  them ;  {g)  bnt  for  anything  beBidee  neces- 
aariee  he  la  not  chargeable,  (r)  (37)    Also  if  a  wife  elopes,  and  livee  vith  aoothn- 


_    ._r  hoBbtuid,  in  alwolutelj  void.    1  Sid.  ISO;  t  Lev.  *;  1  Mod.lt 

;  2Atl(.  463;  2Wik.  3;  8  T.  B.  546 ;  2  B.  and  P.  105 ;  Palm.  312;  I  Taaut.  217.  EiMpt 
ideed  in  the  instance  of  the  qn«en  oonaon :  Co.  Litt  133,  a :  or  of  a  deed  enrolled  or  core- 
mt  un  the  warraaty  of  b,  fine,  or  on  a  oovenant  mnoing  with  the  land  of  the  wiTc,  demised 
Y  her  donns  oovertare  ;  3  Ssnnd.  180,  n.  9 ;  and  oontraots  binding  her  bj  apeoial  (nutom : 
''    "25;  34  and  35  Hen.  Till,  c.  68;  and  this  rule  prevaOB  tio  Btnmglf  that  a  feme  m»^ 


BToU  beraelf  of  her  eoreatun  to  defeat  *  oontraet,  thoa^  ibe  hare  been  guilty  of  firand 
Camp.  96 ;  nor  oau  •  nunied  irvman  eveD  atste  an  aoooont  of  a  debt  coDtraoted  btion  mar- 
riage. 3  Eep.  716 ;  1  'Eaaiit  S19.  If  the  wife  sell,  or  dispose  of  the  money  or  good*  of  the 
hnabaod  irithont  hia  aagant,  the  mie  is  Tofd,  and  the  bnaband  may  have  trorer  for  the  goods ; 
and  if  she  lose  mooej'  at  cuds,  the  hosbaud  may  bring  an  action  for  the  money.  Cran.  Dig. 
Bar.  and  F.  As  a  consequence  of  the  same  doctrine,  a  mairied  woman  cannot  in  genetal  m 
made  a  bankrupt.  1  Uout.  on  B.  L.  4.  In  eqnitj,  the  eame  role  as  tu  the  husband  b  liability 
fbr  the  wife's  contract  applies :  Free.  Ch.  SS5:  3  Tern.  118;  SaL  Ca.  Ch.  19;  31fad.  186;  and  a 
oourt  of  eqnity  cannot  make  the  hnebend  liable  in  reepaot  of  the  fortune  he  mof  have  hod  with 
bis  wife  for  her  debte  oontraoted  befbre  marriage.  IP.  Wme.  461;  3  id.  410;  Forrester,  173, 
but  see  2  Freem.  231.  Thou^iodeadlf  he  takeont  adminia^ation  to  her  he  will  be  liable  to  the 
«it«Dt  of  what  he  noeiTes  aa  her  assets.  Forrester,  172 ;  and  see  post  aa  to  enforcing  in  equity 
the  wife's  oontraet. 

Bnt  notwithstanding  the  wife  is  thus  in  geoerel  ino^^Ie  of  nuking  a  Taltd  dmtract,  so 
as  to  bind  ber  husband,  ret  in  some  oaeea  he  will  be  rendered  liable  when  his  assent  to  her 
oontraet  eu  be  preanmed,  or  was  ezpreasly  given.  Thns,  dwAw  eohabilaHtm  the  law  will, 
from  that  oinrnmstAiioe,  preanma  the  assent  S  the  husband  to  all  contracts  made  by  the  wife 
for  neesMnritis,  which  are  enitoble  to  the  bnaband's  degree  and  estate,  and  (he  nusoondnot, 
short  of  the  adnlt«i7  of  tbe  wife,  will  not  destroy  this  presnmptaon.  2  Lord  'Rajm.  lOOG  j  1 
Balk.  118.  And  tfafe  lialulity  for  neoeswries  is  not  otmfined  to  oases  where  they  are  supplied 
to,  or  fbr  the  nse  of,  the  tamfid  wifs  of  the  par^  to  be  oharged.  A  man  cohabiting  with  a 
woman,  and  allowing  her  to  assume  his  name,  and  appealing  to  Uie  world  as  his  wife,  and  in 
that  oharacter  to  oontraet  debts  for  neoeesaries,  will  be  ll^e,  thon^  indeed  the  tradesman 
knew  the  dronniBtanoes :  S  Hap    637 ;   4  Camp.  216 ;  and  though  the  man  be  msiried  to 


another  womon:  1  id.  846,  249;  but  this  rule  only  holds  dorins  oohabitotion.  4  id.  2! 
"When  a  man  marries  a  widow,  and  reoeives  her  children  iuto  hia  fkm^,  although  he  « 
not  botind  by  the  act  of  manle«e  to  maintain  the  iihildien;  4  T.  B.  IIB;  4  East.  76;  yet,  havi^ 
treated  them  as  part  of  his  famuy,  he  ie  liable  for  ootUnota  made  by  the  wife  in  his  abt^noe  fn 


fe  of  the  par^  to  be  oharged.    A  man  cohabiting  with  i 
his  name,  and  appearing  to  Uie  world  as  his  wife,  and  in 
neoeesaries,  will  be  ll^e,  thon^  indeed  the  tradesman 
37 ;   4  Camp.  215 ;  and  though  the  man  be  me 
It  this  rule  only  holds  dorins  oohabitotion.    4 
reoeives  her  children  iuto  hia  fkmUy,  although 
naintalntheohUdien;  4  T.  B.  IIB;  4  East.  76;  yel 
ie  liable  for  ootUnota  made  by  the  wife  in  his  abi 

._  . _         ,  Rep.  1.    If  the  hnsbaadbeaninfant,  yethe  isl 

neoenaries  ftimiahed  to  his  wife  and  chil^en,  their  iiUereats  bung  oonddeted  as  identified  with 
faisown.  18trn.l6e;  Bnl.  M.  P.  166.  TbislualnosaniptlonarBflsent  may  inparacnlarcaaes 
be  Tebutt«d ;  as  for  inatanoe,  in  an  action  brought  fat  the  price  of  dresses  supplied  for  the  wife 
by  her  order,  evidedoe  may  be  given  that  she  was  not  in  want  of  articles  of  this  kind,  or  that  the 
husband  had  given  notloe  to  the  ttadesmsn  not  to  trust  her  upon  raedit.  2  Lord  Ray.  1006 ;  1 
Balk.  118;  3  B.  and  C.  631. 
And  where  a  husband  mskee  an  aUowsnoe  t«  the  wife  for  the  supply  of  herself  and  family  with 
''»  daring  hifttempoiary  abeenoe,  and  a  tradesman  with  nolloe  of  this  supplies  her  with 


goods,  the  huHband  i?  not  jialile.  4  B.  and  A.  2GS.  Honey  lent  to  a  married  woman  cannot  be 
recovered  against  the  husband.  1  3alk.  3H7 ;  1  P.  Wins.  483 ;  Free.  Ch.  SOS.  Byen  thoneh  tbe 
moncv  be  laid  ont  in  the  purchase  of  necesaariee;  thoodi  indeed  in  a  court  (^  equity  the  leitder 
would,  in  Buoh  oaee,  be  entitled  to  atand  in  the  place  of  the  tndeamon  by  whom  the  goods  were 
supplied.  Id.  Where  a  married  woman  buys  materials  for  olothins,  and  pawns  them  befrae 
they  axe  mode  np,  the  hnabond  is  not  liable,  for  they  never  came  to  his  use,  thouA  it  would  be 
otherwise  If  the  olothea  were  made  np  and  used  by  Uie  wife,  although  they  m^oe  afterwards 
pawned  by  her.  1  Salh.  118 ;  Com.  Dig.  B.  and  F.  Where  a  party  oootracts  aolely  wftb,  and 
glvee  credit  to,  the  wife,  he  cannot  sne  the  husband,  though  for  necessaries ;  and  wa.  although 
the  wife  lives  with  him,  and  he  sees  her  in  poaaeasion  of  aome  of  the  goods,  unless  indeed  Ue 
husband  by  any  act  ahow  that  he  oonfideredbimaelf  tbe  debtor.  5  Taunt.  366;  I  Cair.  Bep.  16; 
scamp. 22;  4^70;  8Btra.706;  4B.MidA.3SS. 

Where  the  hnaband  and  wife  «r«  mpatated  and  live  opart  fiont  each  other,  still  the  hnaband 
will  be  liable  upon  a  oonboot  for  Mostsorfss  made  with  her  where  his  aasent  can  be  implied. 
Thus,  whero  the  husband  deaerts  Us  wife,  or  tnms  her  away  without  any  reasonable  ground, 
or  relHises  to  admit  her  into  faia  house,  or  oompels  her  by  iU  usags,  indeoanoy  of  demeanor,  or 
severity,  to  leave  him,  hi  all  Hwee  eases  be  fves  the  wife  a  general  oredIL  and  Is  liable  to  be 
sued  for  neoesaaries  famished  her.  ISm.  441;  Lord  Baym.444i  4  Bsp.  48;  3 id.  351,153;  2  Stro. 
1214 ;  3  Taunt.  421 ;  2  StaA.  8T.  And  thla  although  he  has  pven  a  general  notloe  to  all  p«r- 
a  a  particular  one  to  tbe  Individual  anpplylng  her  wiflk  neoeeaoiiea,  not  l«  give 
-.  4  Esp.  42 ;  1  8>dw.  N.  P.  6Ch  ed.  276.  And  a  husband  who,  without  oanse, 
D  artiolee  of  the  peace  against  him.    3  Camp. 
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man,  the  husband  is  *not  diargeable  even  for  neoessariefl ;  («)  at  leaet   rajjo  i 
if  ^e  peraon  who  famiriiefl  them  is  sofficiently  spprised  of  her  elope-   >■  ' 


398.  But  the  hDeband  would  not  b«  liable  at  law  fbi  moner  Imt  to  hk  wife,  tluKiffh  Iwd  ont  in 
the  punthMe  of  neceesariee;  bntbe  wonld  be  liable  in  eqail7.  1  Si^  3^;  1  P.TrmB.48S; 
Preo.  Gh.  503.    And  a  penoD  pyinx  the  debts  of  a  wife,  otatnot^d  while  m  Mpanted,  oaimot 


sue  the  hmband  at  law.  1 H.  Bla.  !^  Though  when  a  hosbaud  xom  abroad  andleaveB  bie  wife, 
who  dies  in  his  absence,  and  the  wife's  fether  paji  the  expeuMS  m  her  fbnenl  in  a  mann^  suit- 
able to  the  husbimd's  rank  and  foibme,  the  amonnt  may  oe  reoovcsed  bank  from  the  husband. 


tlura^  expended  without  hit  knowledge  or  oonseat.     1  H,  Bla.  98. 

Thu  liabmlf  for  neoeesailBS  does  Dot  uise  where  the  wife  votuntarilj  leavee  her  hnsband  with- 
out his  oonaent,  and  where  he  gara  her  no  sufficient  canee  ferbeTleaTTng.pToridadliie  tradesman 
haa  notice  of  her  husband's  dissent  to  bei  abaenoe.  8  SCra.  1214,  in  notes;  3  Lord  Bavm.  1006; 
I  Sid.  109;  1  t<eT.  4;  9  Stark.  87 ;  Stra.  875.  So  where  the  wife  has  a  sepamte  mamtenance 
frinu  the  hnsbuid  Buitable  to  the  htuband'e  station,  sod  is  actualljf  paid,  and  t^e  tradeBman  has 
Dotioe  of  this,  or  the  means  of  knowing  it  hy  Its  beiDR  notorious  in  the  neighlwrhood,  the  bad- 
baud  will  not  be  liable  even  for  ueoessaries  itamisbed  to  her.  4  Camp.  70 ;  4  B.  and  A.  364 ;  3 
HowKep.  114;  8  Taunt.  343;  3  Bsp.  SSO;  Salk.  U6;  Lord  Ray.  444;  2  Stark.  Sa  But  a  pro- 
mise bj  the  husband  to  paj  tbo  amount  of  a  debt  oontraoted  b;  the  wife,  though  she  was  allowed 
a  Hepaiate  maintenance,  and  this  was  known.  Is  binding.    3  Btark.  177. 

Where  the  wife  has  been  guilty  of  the  crime  of  adultery,  either  during  ooliabitallon  with 
her  husband,  or  in  a  state  of  separation  from  bim,  her  claJms  for  maintenance  and  protection 
are  forfeited  by  her  misconduot.  SCra.  875;  6  T.  R.  603:  t  Selw.  N.  P.  &th  ed,  873.  And 
where  the  wife  etoped  with  an  adnlteier,  it  was  held  that  uie  husband  shonld  not  be  char^^ 
Rtr  necessaries,  although  the  tradesman  who  supplied  them  bad  no  notice  of  the  criminality. 
Btia.  647,  706.  But  in  these  cases,  tie  husband  shoold  take  due  mea*ures  to  prevent  the  wife 
saining  credit  in  bis  name ;  and  where  the  wife,  having  oonmiltt«d  adnlteiTf  was  leit  by  the 
husband  in  tus  hoose  with  two  nbildran,  bearing  his  name,  but  without  makmg  any  provision 
&a  her  in  ootueqaenoe  of  the  separatiou,  it  was  held,  that,  althoa^  she  continued  in  a  atat« 
cf  adultery,  the  nnsband  was  liable  tor  neoessariei  ftinuihed  to  her,  mi  the  nonDd  that  it  did 
not  appear  that  Oie  tradesman  knew  the  feots  of  the  ease.  1  Boa.  and  P.  236 ;  6  T.  R.  603. 
Aud  if,  after  the  wifVs  crirainali^,  the  bnebaod  again  reodres  her  into  his  house,  his  liabili^ 
for  neosBsaiies  revives;  and  If  be  afterwards  expel  her  from  his  bonse  he  will  be  liable, 
althoDgh  due  caution  be  given  not  to  trust  her.    11  Tes.  536;  4  B«p.  4t,  43;  1  Salk.  10;  G 


AlthouKb  the  wife's  capadty  to  contract  is  pnt  an  end  to  by  the  marriage,  and  her  ^p- 
™^  falls  m  general  under  the  disposal  of  her  husband,  yet  it  frequently  hamiens  that,  eitbp' 
r  a  settiement  maide  witii  trostaes,  with  the  oonsent  of   the  husband  beiore  mamage,  i 


r  tnc^acity  t.    . 

.., r- — n— D  - r i  "f  i*>  '"bjeot  of  coarse  to  the  conditions 

and  limitations  with  which  the  property  was  clothed  on  her  becoming  entattod;  and  it  bos 
been  doddod  in  the  court  of  chancery,  that  a  general  personal  engagement  of  the  wife,  as  for 
instance,  a  bond  given  by  a  feme  covert  as  surety ;  15  Tes.  586 ;  or  a  bond  given,  or  pronus- 
lory  note  given  as  a  security  for  money  borrowed  by  her :  17  Tes.  365 ;  2  P.  Wms.  144 ;  or  given 
Jointly  witb  the  honbaDd  as  a  seoality  for  his  debt :  1  Bro.  Ch.  o.  16 ;  9  Tea.  188.  486 :  2  Tes. 
Jan.  138 ;  2  P.  Wms.  144 ;  2  Atk.  68 ;  11  Tea.  202 ;  1  Tea.  and  Beames,  121-123 ;  althongh  the 
imitrument  is  void  as  a  contract  both  in  law  and  equity,  and  althongh  it  cont^ns  no  reference 
to  her  separate  estate,  will  be  regarded  as  evidence  of  so  intention  on  her  part  to  charge  her 
own  separate  property,  and  will  aooordii^y  operate  as  a  lien  upon  it,  in  respect  of  which  she 
is  liable  to  be  proceeded  against  in  that  court;  where  her  discretion  is  freely  exercised,  the 
oontract  will  be  obligatory.  16  Tesey,  Jun.  116 ;  3  Mad.  387 ;  and  see  3  Chitty's  Com.  Law, 
39,  40.  And  it  may  be  taken  as  a  generrf  rule,  that  when  it  appears,  or  can  be  inferred,  that 
the  wife  intends  to  charge  her  separate  maintenance  with  a  debt  incnrred  for  necessaries,  the 
creditor  is  entiUed  to  receive  bis  debt  oat  of  the  fnnd  provided  for  her  separate  maintenance; 
3  Mad.  387 ;  and  as  we  have  before  seen,  although  at  law  a  wife  cannot  borrow  money  to  lay 
ont  in  necessaries,  but  at  tile  peril  of  the  lender,  who  most  lay  it  oat  for  her;  Satk.  387;  yet  in 

Xltv  it  is  sufficient  to  obsige  the  hosband,  if  Uie  money  be  actually  ^plied  to  the  porpose  for 
en  it  was  borrowed,  though  the  lender  neglect  to  see  to  the  apphoation.     1  P.  wms.  483; 
Free.  Ch.50a. 

After  a  divorce  a  vitwulo  matrimottii,  the  parties  are  oomlieteRt  to  oontract,  and  may  marry 
again  the  same  as  if  they  had  never  been  married.  Com.  Dig.  B.  and  F.  o.  1,  and  c.  7;  Moore, 
666;  1  Salk.  115,  116;  Cro.  Blia.  908;  3  Mod.  71;  Cro.  Oar.  463;  1  Gow,  10,  ante  440,  n.  37. 
A  wife  may  acquire  a  separate  character,  and  contract  accordingly,  by  the  civil  death  of  her 
husband  by  ezile :  2  E.  4,  7,  a ;  1  H.  4.  1,  a ;  md  formerly  bf  profession  and  abjaration  of 
the  realjn.  1  Inst  138,  a  130,  a.  Thus,  if  the  husband  be  transported  or  banished  fer  llfb,  the 
wife  may  contract  m  a  feme  sole.  Co.  Litt  l^a;  3B.aiid  P'  231,  u,  a;  3  Camp.  125.  And 
thongh  the  hnJibaud  be  transported  for  a  time  only,  yet  it  Bhonld  seem  that  daring  the  limited 
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ment  (/)  (38)  If  the  wife  be  indebted  before  nuuriage,  the  hasband  is  boond  sAer- 
wardatopa^r;  for  hehaa  adoptodherandheioirouinBtanoeatogether.(u)  (29.)  If 
the  wife  be  injnred  in  her  person  or  her  prapertj,  ahe  can  bring  no  action  for  re- 
dreae  without  her  hoaband  b  conoarrence,  and  in  his  name,  as  well  as  her  own :  (v) 


i!7. 

554,  Bar";  rs.  and  P.  357;  2Td.'aS6'^TN.~R."  SoyUBag^  301  ;'bo  where  the  hnsWdu 
an  aliuu,  Bod  has  never  been  in  this  oomitr7.  3  Camp.  123.  Indeed  it  has  been  oooaldeied 
Uiat  the  preceding  doctrine  is  confined  to  the  case  where  the  husband  has  never  been  in  this 
ooontiy.  Id.  Ibid.  Bed  quaare.  At  aQ  events  it  Is  confined  to  cases  only  where  the  hTubnnd 
was  an  alien :  11  East,  301 '  1  HT.  B.  80 ;  and  where  the  husband  resided  in  the  Weet  Indies, 
and  allowed  his  wife  a  weekly  anm  far  her  aobsiateQce,  it  was  held  tliat  ahe  coold  not  oantract 
as  a  feme  sole.  3  Esp.  18 ;  1  K.  B.  80 ;  5  T.  B.  679,  682.  And  where  an  EngliBbmaa  employed 
in  the  fterrice  (if  the  British  gof  emment  residing  in  a  foreign  coontry,  and  EaTtng  lands  tbete, 
npoQ  tiie  cessation  of  his  employment  in  oonseqaenoe  of  wai  between  the  two  oooatriee,  sent 
his  wife  and  family  to  tiiis  country,  bnt  continaed  to  reside  abroad  himself,  it  was  held  Uie  wift 
Oould  not  oontraot  as  a  feme  sole:    2  B.  and  P.  226. 

By  the  custom  of  London,  where  a  feme  covert  of  a  husband  Dsetli  any  craft  in  enoh  cHy  on 
her  solo  account,  whereof  the  husband  meddleth  nothing,  sach  a  woman  shali  be  charged  as  a 
feme  sole,  concerning  every  thing  which  tonoheth  the  croft;  and  If  the  husband  and  wife  be 
impleaded  in  moh  case,  the  wife  shall  plead  as  a  feme  sole,  and  if  slM  be  condemned,  ahe  ihall 
be  committed  to  prison  till  she  hath  m^de  satjsl^tion,  and  the  hosband  and  his  goods  duU  not 
in  snob  oase  be  charged  or  impeached.  See  3  Boir.  1776 ;  Cro.  Gar.  S7 ;  10  Hod.  B ;  3  B.  and  P. 
93, 101:  3  Chit.  Com.  I«w,  37.] 

(28)  Hr.  JnsUce  Coleridge  says ;     "  I  do  not  imagine  that  the  liabililr  of  the  hoaband  U 


ohturge  the  cunCiactj  of  hia  wife  depends  npon  the  principle  of  a  onion  of  jieraon,  bat  on  that  of 
anthorit^  and  assent,  expressed  or  Implied.  This  principle  borne  In  mind  is  a  dew  to  almost  all 
the  decisiuns;  thus,  first,  during  cohabitation,  it  may  be  presnmed  that  the  hnsband  anthoriiea 
liis  wife  to  oontraot  for  aU  necessaries  snitabie  to  his  degree ;  and  no  nusoondnot  of  beiB  doling 
cohabitation,  not  even  adoltery,  wliioh  he  must  therefore  be  sappoeed  to  be  iniorant  of  or  to 
have  fordven,  can  have  auy  tendency  to  destroy  that  presumption  of  anthontv.  Bat  if  that 
prBSDmpUon  be  removed,  either  by  the  unreasonable  expenSivencss  of  the  goods  mmished,  or  by 
diieotwaniiiw,  the  liability  falls  to  the  groond.  Secondly,  cohabitation  may  cease;  either  by 
consent,  the  wait  of  the  hosband  or  of  the  wife ;  in  the  first  case  if  there  be  aji  agreemeut  fiir  a 
separate  allowance  to  the  wife,  and  that  allowance  be  paid,  it  operates  as  notice  that  she  is  to  be 
dMdt  with  on  her  own  credit,  and  that  the  husband  is  discharged ;  if  there  be  no  allowanee 
agreed  npon  or  none  paid,  then  it  moat  be  preanmod  that  she  has  still  his  authority  to  oonbaot 
for  hei  necessaries,  and  be  remains  liable.  In  the  second  cas^  in  wtiioh  it  is  improbable  that  anv 
allowance  should  bo  made,  the  bnsbond  is  s^d  to  send  his  Wife  into  the  world  with  general  credit 
for  her  reasonable  expenses.  This  is  ilpon  the  general  principle  that  no  one  shall  avail  himself 
at  his  own  wrong;  by  the  oommon  Ittw  the  hnsband  is  bonud  to  maintain  his  wife,  and  when  ho 
tnma  hei  from  his  honse  he  does  not  thereby  discharge  himself  ot  that  liaUlity,  which  still 
remtdning,  is  ■  ground  for  presuming  an  authority  &om  Mm  to  her  to  oontniet  fbr  reasonable 
necessanes.  A^tinst  this  presumption  no  general  notice  not  to  deal  with  her  shall  be  allowed 
to  prevail;  but  where  there  is  an  express  notice  to  any  psjticolar  individual,  that  person  cannot 


ie  npon  contracts  altarwards  enMred  into  with  her.  In  the  last  case  there  is  no  ground  br  the 
presumption  of  authority ;  the  lilw  does  not  oblige  the  husband  to  maint^  on  adulterees  who 
nas  eloped  from  him,  and  whose  situation  has  thus  become  public ;  and  therefore  it  will  not  be 
inferred  that  he  has  given  her  authority  to  bind  him  by  contracts,  «ad  there  will  be  no  neceesi^ 
for  notice  to  rebut  an  inference  which  does  not  arise.  See  the  oases  oolleoted  and  airanged,  I 
8elw.  N.  P.  275,  28*." 

The  hnsband  is  imder  obligation  to  sQpport  his  wife  only  at  his  own  home ;  and  it  is  only 
irtieTe  his  conduct  is  such  as  to  justify  her  in  leaving  him,  and  he  makes  no  snitable  providoa 
for  her,  that  be  can  be  held  in  the  law  to  send  her^rth  with  antbority  to  oontraot  for  neoesM- 
ries  on  his  credit,  Hnmney  »,  Keyes,  7  N.  H.  571 ;  Allen  o,  Aidrioh,  9  FosL  63 ;  Shaw  v.  Thomp- 
son, IB  Pick.  198 ;  Clement  t>.  Uattisou,  3  Rich.  93 ;  Brown  v.  Mudgett,  40  YL  58 ;  Monroe  County 
V.  Budlong,  61  Barb.  493.  The  hasband  Whose  wife  lives  apait  from  him  with  his  assant,  is  lia- 
ble for  her  support.  Carley  r.  Greon^  12  Allen,  104.  And  m  such  cases  it  seems  that  the  credit 
she  carries  with  her  is  a  general  credit,  and  cannot  be  restricted  by  notice  by  the  husband  to  par- 
ticular peiHons  not  to  trust  her.     Bolton  v.  Prentice,  2  SttOnga,  1214 ;  Hams  e.  Morris,  4  Sep.  41. 

(S9)  [But  though  the  hunband  bsn  hod  a  great  fortune  with  bis  wife,  if  she  dies  before  him, 
he  is  not  liable  to  pay  her  debts  contracted  before  marnage,  either  at  law  or  In  equity,  onless 
there  be  some  part  of  her  personal  property  which  be  did  not  teduce  into  his  possession 
before  her  death,  which  he  must  afterwards  recover  as  her  administrator;  atid  to  the  extent 
of  the  value  of  that  projwrt}',  be  will  be  liable  to  pay  his  wife's  dsbts,  dun  tola,  which 
remfrined  undischarged  during  tho  coverture.  IP,  Wms.  46^;  3  id.  409;  Kep.  T.  Talb.  173.] 
•4'Ji 
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neiUier  can  ithe  be  Bued  without  making  the  hnabtmd  »  defeodant  (w)  There  is 
indeed  one  case  where  the  wife  shall  sue  and  he  snedaeafeme  sole,  viz:  where  the 
hnahand  has  abjured  the  realm,  or  is  hanished,  (x)  for  then  he  ia  dead  in  law ; 
and,  the  husband  being  thus  disabled  to  sue  for  or  defend  the  wife,  it  would  be 
mo^  unreasonable  if  she  had  no  remedy,  or  oonld  make  no  defense  at  all.  (30) 
In  criminal  proBecutiotLS,  it  is  true,  the  wife  may  be  indicted  and  punished  eep- 
arately ;  (a)  for  the  union  is  only  a  civil  union.  (31)  But  in  trials  of  any  sort 
they  are  not  allowed  to  be  evidence  for,  or  against,  each  other :  (b)  partly  because 
it  is  impossible  their  teatiinony  should  be  indifferent,  bnt  principally  beoanee  of 
the  union  of  person ;  and  therefore,  if  they  were  admitted  to  be  witnesses  for 
each  other,  they  would  contradict  one  maxim  of  law,  "  nemo  in  propria  causa 
tsstia  et»e  debet ; "  and  if  against  each  other,  they  would  contradict  another 
maxim,  "nomo  tenelur  seipsum  aocusare."  (32)  But,  where  the  offence  is 
directly  against  the  person  of  the  wife,  this  rule  has  been  usually  dispensed 
with ;  (c)  and,  therefore,  by  statute  3  Hen.  VII,  c  2,  in  case  a  woman  be  forcibly 
taken  away,  and  married,  she  may  be  a  witness  against  such  her  husband,  in 
order  to  convict  him  of  felony.  For  in  this  case  we  can  with  no  propriety  be 
reckoned  his  wife;  beoause  a  main  ingredient,  her  consent,  was  wanting  to  the 
contract :  and  also  there  is  another  maxim  of  law,  that  no  man  shall  take  ad- 
vantage of  his  own  wrong ;  which  the  'ravisher  here  would  do,  if,  by  r  ^aaa  i 
forcibly  marryins;  a  woman,  he  could  prerent  her  f^m  being  a  witness,  I-  ' 

who  is  perhaps  the  only  witneBs  to  that  very  &ct.  (83) 

■)  Bio.  At«.  »nir,  171.    1  LeOD.  SIS.    1  Sid.  in.    ThiiVM  ■! 


Pot.  Antto.  b.  1,  a.  XL 
(a)  Co.  litl.  U3.  (si  1  HBWk.  F.  0.  S.  (i)  1  Hftwk.  P.  C  Ul. 

(o)8UMTri*la,Tol.  1.    Lord  Aadl^'B  mm.    StM.  SB. 


of  Qie  tJidted  StetM  Uioee  nilea  have  been  ohuged  by  itatnte  so  hr  u  to  permit  a  msnied 
m  to  bring  mits  in  her  own  name  alone  in  reepeot  to  her  indiridaal  jKopmtj,  and  alao  to 
.  ct  for  the  benefit  of  the  bmily,  where  the  bvebwid  leftueaor  negleeta  to  do  KMhat  ptntlon 
ofhispropeitjwUoh  is  exempt  from  levy  aod  sale  on  eieotitlon,<tf&(aii  being  mortgaged  or  sold 
by  him  wilhont  her  oomeiit. 

J 91)  The  oriminal  leeponglbiUty  of  the  wife  Ig  oonMdered  in  Book  4,  p.  US. 
33)  ["nie  aMtnle  16  and  17  Tio.  enaote  that  btubtiads  aai  vivea  ehaSl  be  competent  anl  oom- 
lable  to  dve  evidenoe  <m  behalf  of  either  party ;  bnt  neither  can  be  oompellea  to  disoluee  ai^ 
communioaiDoa  during  mwiiage,  and  ndther  is  a  oompetent  witufias  in  a  onminal  proceeding,  or 
iu  any  pTooeedioge  instituted  m  ocaiMqneuoe  of  adultMy.] 
The  common  law  on  this  sabject  is  changed  bv  statute  m  some  of  the  ITnited  States,  and  hos- 
oompetent  witoeswe  for  and  against  each  other,  bnt  in  some  unlj  by 
if  stMQtoiy  provlfdons  tlie  hoiband  or  Wife  is  not  permitted,  even  alter 

liBge"—-^ -"■ ^— -v--..- .-- — ^_ 

ring  while  it  eiisted.    State  o  .  .    .    . ..  -   ,-    -.--., 

20  Conn.  354  ;  Cook  v.  Qnnge,  18  Oliio,  526 ;  Bamee  e.  Camaok,  1  Baib.  392.  Sm  after  the 
deaUi  of  the  hnsband  mar  the  vile  testily  to  oonfidentla]  commamaation<  whioh  he  had  made  to 
her.    Pike  «.  Hayes.  14  N.  H.  19;  Bdgefl  v.  Bennett,  7  Tt  531. 

-.  r~.i._  !.__. r — it  aUowing  »  hneband  or  wife  to  be  witoesBes  against  eoch  oUieris, 

.  ._.      or  berhnsbaad  ahe  would  be  under  a  strong  temptation  («  commit 

penary,  and  if  against  her  hnebaod  it  would  be  oontrary  to  the  policv  uf  marriage,  and  might 
create  mnoh  domestJo  disMUfdim  and  mihappinSsB ;  so  vioe  versa  or  the  nnsband.  Bui.  N^.  P.  :w6 ; 
4  T.  R.  079  i  3  T.  R.  963.  The  hnsband  and  wife  cannot  be  witne«sea  for  eaoh  other,  and  on  a 
pmeeeotlon  against  seveial  for  a  conspiracy,  the  evidenoe  of  the  wife  uf  one  of  the  defendants  'a 
badmiMible :  iiStra.  lOMj  SEsp.  Ben.  107;  and  it  is  the  some  in  on  action  for  asBanlt,  where 
the  oasee  of  the  co-deCmdants  oamtotM  aenrated.    Stra.  1095. 

niey  cannot  be  witnoMM  againit  each  other,  therefore  the  htuband  cannot  be  a  witness  against 
the  wife  nor  the  wife  against  tlie  hnsband,  to  prove  the  firet  manwe  on  an  indictment  fur  a 
second  moiriage.  2  Hawk.  P.  0.  c.  46,  a.  68;  SirT,  Kaym.  1 ;  4  St 'n.  754 ;  and  see  Co.  titt. 
6,  b. ;  3  T.  R.  ti63 ;  3  Lord  Bay.  753 }  bnt  in  snch  coae  the  second  wife  or  hnsband  may  be  a 
witness,  the  second  marri^  bein^  void.  Bal,  N.  P.  3H7 ;  1  Hal.  P.  C.  C93.  So  in  a  olril  action, 
a  (list  wife  was  reftwod  to  be  admitted  to  prove  her  marriiwe.  3  Lord  Bay.  753.  In  an  action 
bmoght  by  a  womui  as  a  feme  sole,  the  pIsintiQ''B  hnsbona  cannot  be  ctUIed  to  prove  the  mar- 
ibkge.    2  T.  B.  265,  369 ;  Brownl.  47. 

Zltboni^  the  hnsband  and  wife  be  not  a  party  to  the  sojt,  yet  if  either  be  interested  in  the 
reenlt  of  the  suit,  the  other  cannot  be  a  witness  for  the  one  so  interested.    Lord  Bay.  744 ; 
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Id  the  ciTil  law  th«  hiiBbftiLd  nod  the  wife  are  oonddered  ss  two  dietiact  per- 
sons, and  Biay  have  separate  estetea,  contracts,  debts  and  injuries ;  (d)  and  there- 
fore in  onr  eocleeiastical  courts,  a  woman  may  sne  and  he  sn^i  without  her 
hoshaud.  («)  (34) 

(d)  OM.  «,  11,  L  (t)t  Sou.  AbT.  W. 


veaWd.  Leooh,  133.  The  wife  of  a  buknipt  ouuiot  be  examined  u  to  bar  htutwod'H  faank- 
nptor.  1  P.  WniB.  610, 611 ;  12  Tin.  Ab.  pi.  38 ;  1  BrownL  47.  The  hogband  Ib  «a  tDOomp»- 
tent  witnew  for  the  wife  wbere  hei  ■epoiate  estate  ig  oouoeraed.     1  Bnir.  484 ;  4  T.  B.  07B-  iS. 


3  Starli.  on  Bvid.  706 ;  Lord  Baf.  344.    On  Oie  other  hand,  where  Qm  IntoreM  at  Oa 

faoBbanJd  condBting  in  s  dril  liability  would  not  have  protected  him  &om  exuoinaticm,  ft  Mema 
that  the  wife  mmt  alao  anewar,  githoodi  the  eflbot  may  lie  to  snbjeot  the  hiuband  to  an  aoticn, 
for  irti<n  the  hosbaod  mi^t  be  ezsa^ned,  bo  m^  the  wife.  See  S  Starfc.  on  Grid.  709.  And 
In  an  aollon  between  other  paitiea,  the  wife  rngv  be  called  to  prove  that  credit  waa  giTen  to  hef 
hnsbaod.    Boll.  N.  P.  3ST ;  1  Stra.  604. 

Upon  the  aame  prinoiide  that  the  htubaud  and  wife  oatmot  be  witneeeoe  for  or  againit  eaoh 
other,  M  IB  gener^  are  their  dtdaroHont  or  admimiotu  inadmisdble  in  avidenoe.  6  T.  K. 
680;  iraiea,  iTT ;  3  Tee.  and  B.  166;  BnU.  N.  P.  S8j  Halt.  16;  1  T.  B.69;  t  Bnrr.  635; 
Biownl,  47.  The  deduationB  of  the  wife  are  not  evidence  for  the  hiuband :  4  Gamp.  70 ; 
BJid  iu  an  ootion  for  criminal  eoarenstitiD  the  wifb'e  oonfeeeioni  are  not  evidenoe  for  the 
hnabaod:  Bnll.  N.  P.  38;  Wlllee  lUp.  S77;  bnt  in  (OOh  notioa  the  ocoidaat  of  the  haaband 
and  wife,  and  their  letten  paaahu  b^rtweeu  them,  an  admlaalblB  to  show  the  terms  of  aflbo- 
tion  on  which  they  were  HvioB,  bnt  the  letter  aonght  to  be  etiiotly  proTed.  4  Sep.  Bep.  39; 
SBtarlL  191;  1  B.  and  A.  90,  g.  C.  la  soeh  action  almt^  lettenof  the  wife  to  the  defend- 
ant are  not  evidence  agamBt  the  hasbsnd,  though  indeed  ootiTenatlons  between  her  and  the 
defendant  are.  Bnll.  H.  P.  SS ;  VUlee,  SH.  An  admission  In;  the  wife,  even  at  a  bespWB 
committed  by  her,  U  not  eridenoe  to  »3»X  the  bnsband.  7  T.  R.  112.  So  a  dnolaialkn  far 
the  wife  in  an  action  agaJnat  the  husband,  that  the  hasbaud  absented  bia  house  for  bti  u 
creditors,  is  inBdmiaaible  in  evidence.     3  Moore,  33 ;  and  see  1  P.  TTms.  610,  611 ;  Jit  Tin.  Ab. 

SL  98;  1  Brovnl.  47.     So  the  answer  of  the  wife  in  equity  oannot  be  read  Bfalnst  the  hoabaud. 
P.  Wma.  236 ;  Salk.  350 ;  Tem.  60,  109,  110.     Bnt  letters  written  by  the  husband  to  the  wife 
may  be  read  as  evidenco  against  him ;  and  so  a  dlaoouTBe  between  file  h— "— -'  — ■■  — "-  '- 

the  pre -'  -   •'■'-' ■—   -' —   '-   — '■■' — ' — '  "— 

other  c( 
ed.76. 

In  high  treason  a  wife  may  be  admitted  as  a  witness  against  her  husband,  becanse  the  tie  irf 
alleglanoe  ought  to  ba  more  obUgatoiy  than  any  other.  Lord  Baym.  1 ;  BnlL  N.  P.  9SS ;  1 
Bmwnt.  47.    Se«  also  S  Eeb.  403;  1  H.  P.  G.  301. 

So  in  the  oaaec^  an  indictment  for  fordble  abduction  and  marriace,  the  woman  is  a  competent 


.. .  a  competent  witneM 

for  the  pdMoer.  8  Hawk,  c  46,  a.  79.  Bnt  if  the  maniage  be  ratified  by  voluntary  ochabitation, 
ahe  is  incompetent  Hale,  301;  1  Tent.  2«;  3  Eeb.  193;  Cro.  Oar.  46S;  Tent.  243;  4  Hod.  3; 
Stra.  633.  Upon  an  indiotment  for  marrying  a  second  wife,  the  flrat  being  alive,  though  the  fint 
cannot  be  a  witness,  yet  the  second  may,  the  second  marriage  being  ruid.  1  Hale,  P.  C.  6S3;  8 
Hawk.  P.  C.  c.  46,  s,  68;  Sir  T.  RaymTl, 

In  oases  of  evident  necessity,  where  the  feot  Is  premmed  to  l>e  ^articulaily  within  the  wWa 
knowledge,  there  is  an  eioeption  to  the  gensial  mle.  Thus,  a  wife  mt^  be  a  witness  OD  the 
prosecatJou  of  her  husband  for  an  offence  committed  against  her  person.  Stn.  633, 130S ; 
Bull.  N.  P.  387,  B.  0. ;  1  Bast,  P.  C.  454 ;  13  Bast,  171 ;  IT.  B.  696.  On  the  trial  of  a  man  for 
the  murder  of  his  wife,  lier  dying  declarations  are  adrnjadble.  8  Leach,  C.  L.  563 ;  1  Bast,  P.  C. 
3&7. 

The  mle  doea  not  extend  to  deolaratlong  of  the  parties,  which  are  In  the  nabue  of  Ihota, 
for  in  each  cases  the  preanmptlons  which  are  made  are  not  founded  on  the  credit  at  the  pn^, 
but  of  the  iiict.  Tina  fiie  declaration  of  tiie  wife  at  the  time  of  effecting  a  polioy  on  her 
life  of  the  bad  state  of  her  health,  U  eviddnce  agahist  her  husband.  6  Bast,  188 ;  8  Btaik.  <m 
Brid.  718,  713. 

Where  the  husband  has  allowed  the  Wife  to  act  as  Ida  agent  in  the  management  of  bit 
affitirs,  or  any  particular  boaineaB,  the  ropresentatlons  and  aduJssions  of  the  wife,  made  within 
the  general  scope  of  her  authority  as  snoh  agent,  are  admiamble  in  evldeuoe  againat  the 
husband.    See  1  Bsp  142;  8  Stark.  204;  Str.aST;  6T.  B.  176;  4  Camp. 99;  9  Bap.  311;  6  Bap. 

Ae  to  the  competency  of  one  of  tlie  partiea  to  be  a  witness  against  the  oUier  in  a  case  where 
the  validity  of  tbentacriage  is  in  diaputc:  see  Diionc/ People,  IB  ICioh.  84. 

(34)  In  respect  to  that  property  which,  bf  nuBriam  articles  or  otherwise,  is  settled  upon  a 
mairied  woman  for  the  snpnnrt  of  herself  and  her  ohildren,  to  the  exdusioD  of  marital  iWibi 
in  the  husband,  and  which  is  technicaily  called  her  separate  estate,  the  wife  Is  to  Ira  treated  aa 
.  *.„.  —T,  ,_j  1. ._  -^  Talid  without  in  any  way  binding  the  husband  or  bis  prop- 
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But  thongh  oar  law  in  general  oondderB  man  and  wife  as  one  person,  yet 
there  are  aome  instances  in  wkioh  she  is  separately  oonsideied;  as  inferior  to 
him,  and  actine  b^  his  compotaion.  And  therefore  all  deeds  executed,  and  acts 
done,  by  her,  dnring  her  coverture,  are  void ;  except  it  be  a  fine,  or  the  like 
matter  of  record,  in  which  case  she  must  be  solely  and  secretly  examined,  to 
Jeam  if  her  act  be  voluntary.  (/)  She  cannot  by  will  devise  lands  to  her  hus- 
band, unless  under  special  circumstances;  for  at  the  time  of  making  it  she  is 
■npposed  to  be  under  his  coercion,  {g)  And  in  some  felonies,  and  other  inferior 
crimes,  committed  by  her,  through  constraint  of  her  husband,  the  law  excuses 
her:  (A)  bnt  this  extends  not  to  treason  or  murder. 

The  husband  also,  by  the  old  law,  might  give  his  wife  moderate  correction,  (i) 
For,  as  he  is  to  answer  for  her  misbehaviour,  the  law  thought  it  reasonable  to 
intrust  him  with  this  power  of  restraining  her,  by  domestic  chastieement,  in  the 
same  moderation  that  a  man  is  allowed  to  correct  bis  apprentices  or  children; 
for  whom  the  master  or  parent  is  also  liable  in  some  cases  to  answer.  But  this 
power  of  correction  was  confined  within  reasonable  bounds,  (j)  and  the  husband 
wae  prohibited  from  using  any  violence  to  his  wife,  aiiter  ^uam  ad  ptrun,  ex 
eauaa  regiminU  et  eagtigationis  uxoris  sua,  licile  et  ration<^liter  ptriinet. 
The  civil  law  gave  the  husband  the  'same,  or  a  larger,  authority  over  his  r  *jj,  -i 
wife:  allowing  him,  for  some  TcaaAsmwiaoTi,jlagmi»  etfut.t\bu$  acriter  •■  ■• 
verb«rar»  uxorum;  for  others,  only  modicam  cattigatvm&m.  adhibere.  {Ic)  Bnt 
with  us,  in  the  politer  reign  of  Charles  the  Second,  this  power  of  correction 
begim  to  be  doubted;  (1)  and  a  wife  may  now  have  security  of  the  peace  against 
her  husband  ;(m)  or,  in  return,  abnsband  against  his  wifa(n)  Yet  the  lower  rank 
of  people,  who  were  always  fond  of  the  old  common  law,  still  claim  and  exert 
their  ancient  privilege:  and  the  courts  of  law  will  still  permit  a  husband  to 
restrain  a  wife  of  her  liberty,  in  case  of  any  gross  misbehaviour,  (o) 

These  are  the  chief  legal  effects  of  marriage  during  the  coverture ;  npon  which 
we  may  observe,  that  even  the  disabilities  which  the  wife  liee  undier  are  for  the 
most  part  intended  for  her  protection  and  benefit:  so  great  a  favonrito  is  the 
female  sex  of  the  laws  of  Englsod.  (35) 

(/>  Lltt.  f  «W,  Sn.  (g)  Co.  LIU.  111.  (A)  I  Hawk.  F.  C.  %  W  It4d.  180. 

mUom.ai.  ru  JTiv.  117,  o.lt,>iidTanl.eeinraa<nlM.  rlJlSld.lI).   IKeb-US. 

fmj  3  LCT.  ae.  (n)  SMk  UOT.  (t»  Stim.  tTS,  SR. 

arty.  Thef  are  not,  however,  binding  npon  her  perBonallj,  but  are  enforced  in  equity  agaliiBt  the 
pi^wr^,  whi(^  she  either  ohkrges  expremly  ac  is  preamned  to  intend  to  charge  when  maUuK 
them.  Story  Eq.  Jnris.  f  1400 ;  YHnderherden  r.  Ualloiy,  1  S*.  T.  46S ;  Owdocr  r.  Qardnar,  7 
Paige,  11^  Her  contracts  for  the  sale  of  sQch  separate  estate  aiA  alao  enfiiroeable  agaimt  her 
in  equity,  bat  cannot  be  sued  npon  at  law,  except  in  states  where  the  statute  haa  made  Iter  liable 

(%)  [NoUiiiu,  1  apprehend,  woold  more  conciliate  the  good  will  of  the  stadent  In  lavorof  the 
laws  of  BnglMfl,  than  the  peranasioD  that  the;  had  shown  a  partiality  to  the  female  sex.  But  I 
am  not  so  much  In  love  wiui  my  pnbject  as  t«  be  inclined  to  leave  it  in  poBsesaion  of  a  glory 
wUoh  it  m^  not  Justly  deserve.  In  addition  to  what  has  been  observed  m  this  chapteTj  by  toil 
leaned  oommentataTri  shall  here  state  some  of  the  principal  diSeienow  in  the  English  law, 
imecling  the  two  aeiea;  and  I  shall  leave  it  to  the  reader  to  determme  on  which  side  is  the 
babnoe,  and  how  tax  this  compliment  b  «upported  by  truth. 

Hosbaod  and  wife,  in  the  langnage  of  Uie  law,  are  styled  hmmand/Mie:  the  word  baron, 
or  Ind,  attiibatea  to  the  husband  not  a  very  ootirteons  superiority.  But  we  might  be  inclined 
to  think  this  merely  an  unmeanina  technical  phrase,  if  we  did  not  recollect,  that  If  the  baron 
kill  a  his  fbme,  it  is  the  same  as  if  ne  had  killed  a  stranger,  or  any  other  person;  bat  if  the 
feme  kills  bar  baron,  it  Is  regiuded  t^  the  laws  as  a  innch  more  atfodons  crime ;  as  she  not 
mdy  breaks  through  the  restraints  uf  hananity  and  coqjngal  aflbotionj  bnt  throws  off  all  sub- 
Jectjon  to  the  authority  of  her  hnsband.  And  Uierefore  the  law  denommates  her  crime  a  species 
of  treason,  Mid  condemns  her  to  the  same  punishment  as  if  she  had  killed  the  king.     And  for 


•TV  species  of  treason,  (though  In  petit  trMSon  the  punishment  of  men  was  only  to  be  drawn 
I  hangrf,)  till  the  80  Geo.  Ill,  0.  4r  -  .f.  .     .. ^-  > =  .- — ^ -..— 

Book  4,  204. 


uid  banged,}  till  the  SO  Q«a.  Ill,  c.  48,  the  sentanoa  of^women  was  to  be  drawn  and  bnnt  aHve. 


By  the  common  law  all  women  wen  denied  the  benefit  of  clergy ;   and  till  the  3  and  4 


W.  and  M.  o.  S,  they  received  sentence  of  death,  sod  might  have  been  eiecnt«d  for  the  first 

i^ense  in  simple  larcencr,  bigamy,  manslcin^tAr,  Ac.,  liowevei  leamiri    they  were,  merely 

bocanse  their  sex  preolnned  £e  possibility  ^ their  taking  holy  ordeni;  thou^  a  man,  who 
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CHAPTER  XVI. 
OF  PARENT  AND  CHILD. 

The  next,  and  the  most  unwersa]  relation  in  natnre,  is  immediately  derived 
from  the  preceding,  being  that  between  parent  and  child. 

Children  are  of  tWo  sort^ ;  legitimate,  and  spurioae  or  baetards,  each  of  which 
we  shall  consider  in  their  order;  and,  first,  oflegitimate  children. 

L  A  legitimate  child  is  he  that  is  bom  in  lawful  wedltxtk,  (1)  or  within  a  oom- 
peteat  time  afterwards.  " Pater  est  qvem  nuptia  demomtrant"  is  the  rule  of 
the  civil  law ;  (a)  and  this  holds  with  the  civiuans,  whether  the  nuptials  happen 


oonld  nkd,  VH  for  the  sMne  onizte  aabieot  only  to  bonung  in  tiie  hand  and  a  fow  mcmtlu  impria- 
onnimt.    Book  4,  369. 

These  are  the  prindpal  disticoldoni  In  orimiiiBl  matun ;  now  let  db  see  how  the  aoooont  Btnda 
Willi  ragard  to  eml  rights. 

Inteitate  powmal  praperty  la  eqnallr  divided  between  malea  and  females ;  bnt  a  ton,  thongh 
yonnger  than  all  his  asten,  la  heir  to  ue  whole  of  real  property. 

X  womau'a  perBonal  property,  by  mamage,  beoamBfl  abiwlatfily  her  hnsband'e,  which  at  his 
dfiath  he  may  leave  entirely  awaiV  Bom  her ;  bat  if  he  dje«  without  will,  she  is  entitled  to  one- 
third  of  his  penonal  property,  if  ue  haa  children ;  if  not,  to  one-half.  In  the  provinoe  of  Tmk,  to 
fboT-nintlui  or  three- fooAha, 

nv  ihn  niiuTiitm.  the  hoaband  la  nbeolntaty  maater  of  the  profits  of  the  wife's  lands  daring  the 
e  baa  had  a  linng  ohild,  and  Eorvivea  the  wife,  he  retains  the  whole  of  tnose 
"-'ia  1^  inheritanoe,  dnring  his  life ;  but  the  wlfo  ie  entitled  only  to-dowsr,  or 

__,  „ , ee,  ont  of  tbe  hnaband^  eatatM  of  inhedtanoe  j  but  Oil s  she  has,  whether 

ahe  has  hiad  a  child  ac  not. 

Bnt  a  hoaband  can  be  tenant  by  the  onrtesy  of  the  tmat  estates  of  the  wife,  thoogh  the  wife 
cannot  be  endowed  of  the  trn^t  eslatex  of  the  hosband.     3  P.  Wms.  K9. 

With  regard  t«  the  property  of  women,  there  in  taxation  withont  representation ;  for  they  pay 
taxes  witbont  baTing  the  liberty  of  voting  for  representatives;  and  indeed  there  seems  at  present 
no  sabstantiBl  reason  why  single  women  shonld  be  denied  this  privilege.  Thongh  the  ohaatity  of 
women  is  protected  from  violence,  yet  a  parent  can  have  no  reparation,  by  our  law,  fivm  tiia 
aodncerofnisdangbter'sTlrtne,  bnt  by  stating  that  she  is  his  servant,  and  titatby  the  conseqnenoes 
of  the  sednction  he  is  deprived  of  the  benefit  of  her  labor;  or  where  the  sednoer,  a'  '' 
'      ^ .  jg  of  [1,0  p„onL     Batwhanbymohforoed  oi 


take  cogninnoe  of  the  offense,  jnries  disregard  Che  pretended  ii^ory,  and  give  damages 
commemnrate  to  the  woniided  feelings  of  a  parent 

Female  virtne,  by  the  temporal  law,  is  perfectly  exposed  to  the  slanders  of  m^gnity  and 
folsehood;  for  any  <me  may  proclaim  in  oonTenmin,  that  the  purest  xatiA,  or  the  ohaateU 
moboD,  is  the  most  meretncions  and  incontinent  of  women,  with  impunity,  or  fl:«e  fivm  the 
aoimadverBions  of  the  temporal  oonrtri.  Thus  female  honor,  irtiloh  is  dearer  to  tiie  lex 
Ukan  their  lives,  is  left  by  the  common  law  to  be  the  sport  of  an  abandoned  calnmidator.  Book 
3,  195. 

Prom  this  impaiti^  statement  of  the  acoonnt,  I  fear  theie  is  lltUe  reaaon  to  pay  a  oomplimant 
to  oni  laws  for  their  respect  and  favor  to  the  feinole  sex. 

Ad  to  the  interest  wbicb  the  husband  bsa  in  the  obattles  real  and  obosea  in  action  of  his  wife,  if 
ha  Borvive  her,  and  what  interest  hi|  representatJTeB  have  if  she  anrvive  him,  I  shoald  reonminaid 
to  the  student's  pemsal  Vx.  Butlei's  note  of  Co.  Litt.  351,  a.  n.  1.    GswumAX.  ] 

The  statnt«  law  of  the  several  states  of  the  American  union  has  very  much  changed  for 
the  better  the  common  law  roles  which  Prof.  Christian  here  arraigns  intb  so  much  jnsliaB. 
Some  of  these  chansee  we  have  already  allndad  to.  The  general  pnTi>ose  is  to  piot«et  flia 
married  woman  in  the  emjoyment  and  power  to  dinpoec  of  all  the  property,  real  or  personal, 
whioh  she  may  have  at  the  time  of  the  marri^e,  or  acquire  (forwards ;  Co  preclude  the  hus- 
band from  disposing  of  the  property,  exempt  from  eieontion,  witiiont  her  consent,  and  U>  give 
'a  her  a  larger  Hhare  of  bis  estate  thou  she  had  at  the  common  law  in  the  event  of  her  snr- 


lawa  of  the  oonntiy  i_ , . , . , 

inheritance  of  lands  in  England.    See,  however.  Story's  Conflict  of  Laws,  p.  117-143,  and  7 
Q.  and  Fin.  817,642.] 
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before  or  after  the  birth  of  the  diild.  With  hb  in  England  the  role  is  narroired, 
for  the  nnptiala  most  be  precedent  to  the  birtii ;  of  which  more  will  be  said 
Then  we  come  to  oonBtder  the  ease  of  bastardy.  At  present,  let  ns  inqaire  into, 
1.  The  legal  dntiea  of  parents  to  their  legitimate  children.  2.  Their  power 
over  them.    3.  The  duties  of  snch  children  to  their  parents, 

1.  And,  first,  the  dntiee  of  parents  to  legitimate  chil^n :  which  principaUT  con- 
sist in  three  particnlors ;  their  maintenance,  tbeir  protection,  tutd  their  eda<^tiou. 

*The  datj^  of  parents  to  provide  for  the  maintenance  of  their  chil-  p  ^j.  ^  -i 
dren,  is  a  principle  of  natttnil  law ;  an  obligation,  says  Pufiendorf,  (b)  *■  -' 
laid  on  them  not  only  by  natnre  herself,  bat  by  tJieir  own  proper  act,  in  bring- 
ing them  into  tbe  world :  for  they  wonld  be  in  the  highest  manner  injnrions  to 
their  issue,  if  they  only  gave  their  children  life  that  tiiey  might  ^terwards  see 
them  perish.  By  begetting  them,  therefore,  they  hare  entered  into  a  voluntary 
obligation  to  enaeavonr,  as  for  as  in  them  lies,  that  the  life  which  they  have  be- 
stowed shall  be  supported  and  preserved.  And  thus  the  children  will  have  tiie 
Krfect  right  of  receiving  maintenance  &om  their  parents.  And  the  president 
ontesqueiu  (c)  has  a  very  just  observation  upon  this  head :  that  the  establish- 
ment of  marriage  in  ail  civilised  states  is  built  on  this  natural  obligation  of 
the  father  to  provide  for  his  children ;  for  that  ascertains  and  makes  Imown  the 
person  who  is  bound  to  fnlfil  this  obligation :  whereas,  in  promiscuous  and  illicit 
conjunctionB,  the  father  is  anknown ;  and  the  mother  finds  a  thousand  obstacles 
in  her  way,  shame,  remorse,  the  constraint  of  her  sex,  and  the  rigour  of  laws, 
that  stifie  her  inclinations  to  perform  this  duty;  and,  besides,  she  generally 
wants  ability. 

The  municipal  laws  of  all  well-r^nlated  states  have  taken  care  to  enforce 
this  duty;  though  Providence  has  done  it  more  efieotually  than  any  laws,  by 
implanting  in  the  breast  of  every  parent  that  natural  ropyi,  or  insupemble  decree 
of  afitetion,  which  not  even  the  deformity  of  person  or  mind,  not  even  the  wick- 
edness, ingratitude,  and  rebellion  of  children,  can  totally  suppress  or  extinguish. 

The  civil  law  (d)  obliges  the  parent  to  provide  maintenance  for  his  child; 
and,  if  he  refnses,  "judex  deeare  cognoMcet.  Nay,  it  carries  this  matter  so  &r, 
that  it  will  not  snffer  a  parent  at  his  death  totally  to  disinherit  his  i^ild  with- 
out expressly  giving  'his  reason  for  so  doing ;  and  there  are  fourteen  r * ^jg -i 
rach  reasons  reckoned  np,  (e)  which  may  justify  snch  disinberiaon.    If  l^  ^ 

the  parent  alleged  no  reason,  or  a  bad,  or  a  false  oi;e,  tbe  child  might  set  tbe 
will  aside,  tanquam  tesiamentum  ino^iciogum,  a  testament  contrary  to  the  nat- 
ural duty  of  the  parent.  And  it  is  remarkable  under  what  colour  the  children 
were  to  move  for  relief  in  such  a  case :  by  suggesting  that  the  parent  had  lost 
the  nse  of  his  reason  when  he  made  the  inofficious  testament.  And  this,  as 
Puffendorf  observes,  (/)  was  not  to  bring  into  dispute  the  testator's  power  of 
disinheritinK  his  own  ofispring,  but  to  exunine  the  motives  upon  which  he  did 
it ;  and  if  mey  were  found  defective  in  reason,  then  to  set  them  aside,  fiat 
perhaps  this  is  going  rather  too  far:  every  man  has,  or  ought  to  have,  by  the 
laws  of  society,  a  power  over  his  own  property ;  and,  as  6rotins  very  well  dis- 
tinguishes, (g)  natural  right  obliges  to  give  a  necessary  maintenance  to  children ; 
but  what  is  more  than  that  they  nave  no  other  right  to,  than  as  it  is  given  them  by 
the  favour  of  their  parente,  or  the  positive  constitutions  of  the  municipal  law 

Let  us  next  see  what  provision  our  own  laws  have  made  for  this  natnral  duty. 
It  is  a  principle  of  law,  (h)  that  there  is  an  obligation  on  every  man  to  provide 
for  those  descended  from  his  loins;  and  the  manner  in  which  this  obligation  shall 
be  performed  is  thus  pointed  out  (i)  (2)    The  fother  and  mother,  grandfather 

(ftj  L.  oTN.  I.  i,  c.  11.  (fl  Bp.  I.,  b.  M,  n.  ».  (if)  jy.  »,  S.  >.  («  »»,  111. 

[/)  L.  i,  c.  II,  i  T.  \g)DiJ.  a.  #  A  I.  I,  0.  T,  (t.  1.  ik)  Bt.jm.  SOO.  (<)  SMt  U  BUi.  o.  ). 

(S)  The  obligadou  of  tbe  fUher  to  nipport  fafg  oUldim  ie  not  depeiid«Dt  rtpaa  th«  ohildren 
havins  no  estate  ofthelrowD.  Dnpont  c.  Johowm,  t  Bailey  C9l374;  If  attar  of  Burke,  4  Saudf. 
Ch.  6B;  HiUaborongfa  tl,  Decuing,  4  N.  H.  88.  ThompkbisV-ThompkhiB'  Eioontore,  3  Green,  N. 
J.  303 ;  but  the  coorts  of  eqtijt7  may  make  piovtaion  for  applying  raoh  eatat*  to  their  rapDort. 

^^'  a99       .  ' 
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and  grandmother,  of  poor,  impotoni  peiraonie,  diall  main  bun  tbem  at  t^eir  own 
charffeg,  if  of  8nffici«nt  nbility,  aooording  as  the  qnartw  seeekm  shall  direct : 
Knd  {k)  if  a  parent  nmB  awftV,  and  leaves  his  children,  the  church wardraiB  and 
orerseerB  of  the  pariah  shall  seize  his  rents,  goods,  and  chattels,  and  dispose 
of  them  toward  their  relief!  By  the  interpretations  which  the  courts  of  law 
have  made  npon  these  statates,  if  a  mother  or  grandmother  marries  again,  and 
was  before  snch  second  marriage  of  sofBoient  abilitv  to  keep  the  (mild,  tiie 
r  mAAQ  -I  husband  shall  be  ohuved  *to  maintain  it :  {l)  for,  tiiis  being  a  debt  of 
^  ^  hers  when  single,  shall  like  others  extend  to  cbarge  the  haaband.  (3) 
Bat  at  her  death,  the  relation  being  dieaolved,  the  bnsband  is  under  no  liirther 
obligation. 

No  person  ib  bound  to  provide  a  maintenanee  for  his  issu^  unless  where  the 
children  are  impotent  and  unable  to  work,  either  through  in^cy,  disease,  or 
accident,  and  then  is  only  obliged  to  find  them  with  neoessarieg,  the  penalty  on 
reflieal  being  no  more  than  30s.  a  month.  (4)  For  the  policy  of  our  uws, 
which  are  ever  watchful  to  promote  industry,  did  not  mean  to  compel  a  father 
to  maintain  his  idle  and  laz^  children  in  eaae  and  indoleooe :  bnt  thougnt  it  unjust 
to  oblige  the  parent  against  hie  will,  to  provide  them  with  superaBities,  and 
other  indnlgenoee  of  fortune ;  ima^ning  tney  might  trust  to  Uie  impulse  of 
nature,  if  the  children  were  desarvmc  of  such  favours.  Yet,  as  oothmg  is  so 
apt  to  stifle  the  calls  of  nature  as  r^igious  bigotry,  it  is  enacted,  (m)  uat  if 
any  popish  parent  shall  refuse  to  allow  his  protestant  child  a  fitting  munte- 
nance,  with  a  view  to  compel  him  to  diaage  his  religion,  the  lord  chancellor  shall 
by  order  of  court  constrain  him  to  do  what  is  just  and  reasonable.  Bat  this 
did  not  extend  to  peisouB  of  another  religion,  of  no  less  bitterness  and  bigotry 
than  the  popish:  and  therefore  in  the  very  next  year  we  find  an  instance  of  a 
Jew  of  immense  riches,  whose  only  daughter,  having  embraced  Christianity, 
he  turned  her  out  of  doors ;  and,  on  her  application  for  relief  it  was  held  she 
was  entitled  to  none,  fn)  {6)  But  this  gave  occasion  (o)  to  another  statute,  {p) 
which  ordains,  that  if  Jewish  parents  refuse  to  allow  their  protestant  children 
a  fitting  maintenanee  saitablo  to  the  fortune  of  the  parent,  tne  lord  chancellor 
on  complaint  may  la^ce  such  order  therein  as  he  shall  see  proper.  (6) 


It  has  ftometimfia  bngn  said  that  if  *  puent  us^mt  to  wapjlj  bis  eU\A  with  ommmiIw,  nf 
third  penno  ms7  ■oppljr  Ihem,  utd  ohai^  the  parent  with  the  MnoonL.  Tan  Yatkenbonrh  c. 
WatMD,  13  tobna.  4S0j  Pidmnc.  Cram,  8  M.  H.  350;  Dennis  e.  CSark,  2  CoBh.  353;  ifftttBr 
of  Bjder,  11  Paige,  IK.  But  in  the  abBenoe  of  the  paroDt'a  anthority  for  ths  supply 
of  Biioh  neoeBsaries,  either  eiprom  or  implied,  it  ie  believed  so  aoUou  can  be  maintained 
therefor.  See  Tamey  v.  Tonng,  11  Vt.  H^;  Ooidon  v.  Potter.  17  id.  S4Bj  Bnnt  «.  Thorap- 
Bon,  3  Beam.  179;  BnmtHid  v.  Lovl,  10  Bub.  483,  where  the  oases  are  fnllv  collected; 
Morttmore  n.  'Wright,  6  W.  and  W.  488 ;  Shelton  «.  Springett,  11  a  B.  453.  The  onnrw  in  cose 
of  oei^lect  is  to  poime  saoh  remedy  as  the  statnte  gives. 

(3)  By  the  common  law  a  man  is  not  obUged  to  mrdntulp  the  children  of  his  wife  by  a 
fbimer  marriage.  WtUtams  e.  Entohinaon,  3  S.  Y.  312 :  Woroeeter  c.  Uarobant,  14  I^ 
610.  Bnt  if  he  neetvee  them  into  hi^  home,  he  is  oonnderod  as  adopting  them  as  bis  childton, 
and  the  law  will  not  imply  a  promlB*  on  his  put  to  pay  them  for  servioes  perfonned  for  hlTn,  nor 
on  tbein  to  compeneate  him  in  money  for  neoeiBanes  Eopplied.  Wilhams  v.  Hntchinsen,  3 
N.  T.  312  i  Svartm  v.  Hwlett,  8  Oal.  118 ;  Shaip  e.  C*op»ey,  11  B«A.  224 ;  Bmah  v.  Bianohaid. 
l§IU.46;Beeur«.  Johuoti,  llnd.  1(10 ;  QxJonl  o.  MoFariiuid,  3  id.  166.     Lnn^  o.  Tantiiie,  40 

The  atatnte  4  and  6  Wm.  IT,  c.  76,  t  57,  makes  the  haaband  liable  to  mahitain 
trf  hie  wife  bran  before  his  marriage  with  Imi,  whether  the  children  be  tegitdmste  oi 
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Ourlftw  haa  made  no  prcFrision  to  preTent  the  disinherifiiig  of  children  by 
Trill :  learing  every  man's  property  in  nia  *own  diapositl,  npon  a  prin-  |- ,.  „  -. 
eiple  of  liberty  in  this  tie  well  aa  eveir  othw  action ;  tfaongh  perhapB  it  >-  J 

had  not  been  amisB  if  the  parent  had  been  bound  to  leave  them  at  least  a  neces- 
sary anbgistence.  Indeed,  among  peraons  of  any  rank  or  fortune,  a  oompetenco 
is  generally  provided  for  younger  children,  and  the  bulk  of  the  estate  aeUled 
upon  the  eldest,  by  the  marriage  articles.  Heirs  also,  and  children,  are  favourites 
of  our  courts  of  JQBtice,  andcMinot  be  disinherited  by  any  dubious  or  ambiguoos 
words;  there  being  reqnirod  the  utmost  oertainty  of  the  testator's  intentions  to 
take  away  the  right  of  an  heir,  {g)  (?) 

From  the  du^  of  maintenance  ve  may  easily  pass  to  that  ot  protection, 
which  is  i^so  a  natural  dnty,  but  rather  pennitted  than  enjoyed  by  any  mnnici- 
pal  laws ;  natural  in  this  respect,  working  bo  strongly  as  to  need  rather  a  check 
than  a  spur.  A  parent  may  by  our  laws  maintain  and  uphold  hie  children 
in  their  uwHuits,  without  being  guilty  of  the  legal  crime  of  maintaining  quar- 
rels, (r)  A  parent  may  also  justify  on  assault  and  battery  va  defense  of  the  per- 
sons of  his  onildren:  {«)  nay,  where  a  man's  son  was  beaten  by  another  boy,  uid 
the  fiither  went  near  a  mile  to  find  him,  and  there  levenged  his  eon's  qaartel 


by  beating  the  other  boy,  of  which  beating  he  afterwards  unfortunately  died,  it 
was  not  held  to  be  murder,  but  manslaughter  merely,  {t)  Such  indnlgeikoe  does 
the  law  shew  to  the  fhiilty  of  human  nature,  and  the  workings  of  parental 


afTection.  (8) 

The  last  fflity  of  parsnts  to  their  children  is  that  of  giving  them  an  tdveaticn 
suitable  to  their  station  in  life;  a  duty  pointed  cut  bv  reason.  Mid  of  &r  the 
greatest  importance  of  any.  For,  as  Punhndorf  very  well  observes,  iv)  it  is  not 
'easy  to  imagine  or  allow,  that  a  parent  has  confernd  any  coneiderwle  r  «^^  •, 
benefit  upon  nis  child  by  bringing  him  into  the  world ;  if  he  afterwards   •-  J 

entirely  neglects  his  culture  and  education,  and  suffers  bim  to  grow  up  like  a 
mere  beast,  to  lead  a  life  useless  to  others,  and  shameful  to  himsel£  Yet  the 
municipal  laws  of  most  coustriee  seem  to  be  defective  in  this  point,  by  not  oon- 
straining  the  parent  to  bestow  a  proper  education  upon  his  diildren.  Perhaps 
they  thought  it  punishmest  enough  to  leave  the  parent,  who  n^lecta  the 
instruction  of  his  family,  to  labour  under  those  grie&  and  inconveniences  which 
his  family,  so  nninatructed,  will  be  sure  to  bring  upon  him.  Our  laws,  though 
their  defects  in  this  particular  cannot  be  denied,  have  in  one  instance  mode  a 
wise  provision  for  breeding  up  the  rising  generation:  sinoe  the  poor  and 
laborious  part  of  the  community,  when  past  the  age  of  nurture,  are  token  out  of 
the  hands  of  their  parents,  ^  the  statutes  for  apprenticing  poor  children;  {to) 
and  are  placed  out  t^  the  public  in  such  a  manner,  as  may  render  their  abilitie^ 
in  their  several  stations,  of  ^e  greatest  advantage  to  the  commonwealth.  The 
rich,  indeed,  are  left  at  their  own  option,  whether  they  will  breed  up  their  chil- 
dren to  be  ornaments  or  disgraces  to  their  lataily.(9)     Yet  in  one  case,  that  of 


i)  L.  of  N.  b.  8, 


,.«» 


(7)  See  ^teK  n.  Weber,  6  Hue,  liB ;  Uemghain  e.  Ha«on,  1  V.  ud  B.  410. 

(S)  [Thlg  case  ahonld  not  be  read  vlOiout  tbe  ooviDent  <rf  Mr.  Jottioe  Fo«ter  mi  it;  be  nyt 
the  case  as  reported  bj  Lord  Coke  always  appeared  to  him  Tary  eitrwodinaiy.  The  two 
children  had  been  fi^htiaK.  the  priHoner'*  ton  Is  wonted,  and  retnnu  home  bloody ;  the 
father  takes  a  staff,  mm  uiree-quarterB  of  a  mile  and  beats  the  other  hoy,  who  dies  of  the 
beatmg.  If,  says  he,  apon  pmTocadon  Rich  as  Oiis,  tiie  fathei  after  nimiiiig  thiee-qnarten 
oT  a  mile  had  dispatched  the  child  with  an  hedge  stake,  or  any  other  dtadl^  weapm,  or  by 
repeated  Wowa  with  his  ondgel.  It  mnrt  In  my  opinion  have  been  nrorder,  since  any  of  these 
circnmstanoeB  would  have  been  a  plain  Indlcaobn  of  malice.  He  them  adveitB  to  Cofce'a 
report  of  the  case,  and  to  the  remarks  made  on  it  by  Lord  B^mond  in  B.  p.  Oneby,  S  Lord 
Ravm.  149B,  from  which  he  infers  that  the  aooident  happened  bj  a  itngle  stroke  with  a  tmall 
oadEel  not  l^ely  to  destroy,  and  that  death  did  not  immediatety  euBne.  So  that  the  ground 
of  tLe  decision  was  the  absence  of  any  ihot  showing  malice,  rather  tbui  indnlgenoe  shown  to 
parental  pasBloo.    Poster,  394.] 

(9)  If  the  child  has  a  property  independent  of  the  tUlMr,  and  the  liUhei  fiiils  to  prorido 
■nitable  malntenanoe  and  education,  the  court  of  ohauoeiy  may  interfne  !«aA.  cause  them  to  bp 
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religion,  they  are  under  peculiar  restrictionB ;  for  (a:)  it  is  pronded,  that  if  an; 
person  sends  any  child  under  his  {^oremment  beyond  the  eeas,  either  to  prevent 
its  good  education  in  England,  or  in  order  to  enter  into  or  re§ide  in  any  popish 
college,  or  to  be  instructed,  persuaded,  or  strengthened  in  the'popiah  religion; 
in  such  case,  besides  the  disabilities  inoarred  by  the  child  so  sent,  the  parent  or 
person  sending,  shall  forfeit  100^  which  (y)  shall  go  to  the  sole  use  and  benefit 
of  him  that  shall  discover  the  offence.  And  (z)  u  uiy  parent,  or  other,  shall 
send  or  convey  any  |)erBoa  beyond  sea,  to  enter  into,  or  be  resident  in,  or 
trained  up  in,  any  pnory,  abbey,  nunnery,  popish  nniveraity,  college,  or  school, 
or  house  of  Jesuits,  or  priests,  or  in  any  private  popish  &mily,  in  order  to  be 
r  *452  1  i'^^Q*'*^  persuaded,  or  confirmed  in  the  *popish  religion,  or  shall  oon- 
>-  -I   tribute  any  thine  towards  their  maintenance  when  abroad  byanypretest 

whatever,  the  person  bot£  sending  and  sent  shall  be  disabled  to  sue  in  law  or 
eqnity,  or  to  be  exeoutor  or  administrator  to  any  person,  or  to  enjoy  any  legaof 
or  deed  of  sift,  or  to  bear  any  ofQce  in  the  realm,  and  shall  forfeit  all  his  goods 
and  ohattofs  and  likewise  ^1  his  real  estate  for  life,  f  10) 

%.  The  tNwi«r  of  parents  over  their  children  is  denTed  from  the  former  oondd* 
eration,  their  duty ;  this  authority  being  given  them,  partly  to  enable  the  parent 
more  effectually  to  perform  his  duty,  and  partly  as  a  reoompenae  for  his  care 
and  trouble  in  the  raithfal  discharge  of  it.  And  upon  this  score  the  municipal 
laws  of  some  nations  have  given  a  much  larger  authority  to  the  parents  than 
others.  The  ancient  Boman  laws  gave  the  father  a  power  of  life  and  death  over 
his  children ;  upon  this  principle,  that  he  who  gave  had  also  the  power  of  taking 
ftway.(a)  But  the  rigour  of  these  laws  was  softened  by  subsequent  constitu- 
tions; so  that  (b)  we  find  a  Mher  banished  by  the  Emperor  Hadrian  for  killing 
his  son,  though  he  had  committed  a  very  heinous  crime,  upon  this  maxim,  that 
"patria  potestag  in  pietaie  debet,  non  m  atrocilate,  conaistere."  But  still  they 
maintained  to  the  last  a  very  large  and  absolute  authority;  for  a  son  could 
not  acquire  any  property  of  his  own  during  the  life  of  hia  fother ;  but  all  his 
acquisitions  belonged  to  the  father,  or  at  least  the  profits  of  them,  for  hia  life.(c) 

The  power  of  a  parent  by  our  English  laws  is  much  more  moderate ;  but  still 
sufficient  to  keep  the  child  in  order  and  obedience.(llj  He  may  lawfully  correct 
his  child,  being  under  lure,  in  a  reasonable  manner  ;(a)  for  this  is  for  the  benefit 
of  his  education.(12)  Tlie  consent  or  concurrence  of  the  parent  to  the  marriage 
of  his  child  under  age,  was  also  directed  by  our  ancient  law  to  be  obtained :  but 
now  it  is  absolute^  necenary,  for  without  it  the  contract  is  void.(e)  And 
this  also,  is  another  means,  which  the  law  has  put  into  the  parent's  hands,  in 
r  *453  T  *'^'^^^  ''^^  better  to  discharge  hia  duty ;  first,  of  protecting  his  children 
<■  ■'  from  the  snares  of  artful  and  designing  persons;  and,  next,  of  settling 
them  property  in  life,  by  preventing  the  ill  consequences  of  too  early  and  pre- 
cipitate marriages.  A  rather  has  no  other  power  over  his  son's  estate  than  as 
his  trustee  or  guardian;  for  though  he  may  receive  the  profits  during  the  child's 

fxj  Slat  IJa.  I,  a.  4,  and  t  Ja.  I,  0.  B.  ft)  Slat.  U  and  IS  W.  m,  o:  1. 

<*J  Slat.  8  Car.  I.  D.  1  CoJ  W.  K,  ».  11.    Cod.  8,  47,  10.  f »)  .W.  «,  »,  B, 

(aj  Hut.  1,  9, 1.  (d}  I  Uavk.  P.  C.  MO.  ftj  Stat,  W  Oflo.  rf,  o.  W. 

provided  at  the  expeum  of  the  diild'e  eatote,  throndi  the  intsrveatiOQ  of  a  Knardian.  See  Clark 
c.  Clark,  8  Paige,  153 ;  ThompkiaR  v.  TbompkiiiB'  Bx^,  3  Graen,  N,  J.  303 :  Storr  Bq.  Jnris. 
f  4  IMl,  1353  W.  1357.  -         /  "4 

(10)  Since  the  statntea  10  Qao.  lY,  o.  7,  and  S  and  3  Vm.  IT,  o.  11&,  these  reatriotloiu  no 

Itmoerexut. 

(11)  [  At  law  tke  father  has  againetUilrd  peraoiu  the  right  to  tlie  oastody  and  pogeeraloii  of  his 
jnhnt  Bon,  and  the  ooort  of  king*!  benoh  cannot  direotlj;  ooutrol  it  6  Bart,  221 ;  10  Tea.  J.  siS, 
69.  Asd,  at  commoii  law,  it  was  m  offence  to  take  a  child  from  Mb  bthar's  poBseaalon.  Andraws, 
312.  And  ehild-ateaiing  ia  an  offence  now  nnniahftble  by  Btatnto.  A  ooiui  of  equity  oontrota 
thia  power  o!  the  parent  when  he  condaota  himBatf  inipr(n«Tly,  aa  being  in  oonetant  habit«  of 
drunkenoeeH  oi  blasphemy,  or  sttoinptinB'  to  mislead  hini  in  matters  at  religion,  or  to  take  him 
impruperly  oat  of  the  kingdom;  and  the  rather  may  be  oompelled  toirive  Becurityin  these  cotea. 
10Ve8.J.68,61.] 

(la)Theparentmaybeaaidtoeieroise  a  jndidal  authority  in  detsrminingwhatpniUBliment  is 
proper  for  hjs  efaUd,  b4t  lie  ti  liable  oiin)tnaUy  in  4  olefr  c^ae  ol  sxoeas.  Johnson  e.  State,  S 
Humph.  383. 
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minority,  yet  he  must  acconot  for  them  when  he  cornea  of  ace.  He  may  indeed 
have  the  lieneM  of  hia  children's  labour  while  they  live  with  nim,  and  are  main-  i 
(ained  by  him ;  but  this  ia  no  more  than  he  is  entitled  to  from  bis  apprentices  J 
or  servants.  (13)  The  l^al  power  of  a  father,  for  a  mother,  u  sncb,  is  entitled 
to  no  power,  but  only  to  reverence  and  respect ;  (14)  the  power  of  a  &ther,  I  say, 
over  the  persons  of  his  children  ceaeeg  at  the  age  of  twenty-one:  for  they  are 
then  enfranchised  by  arriving  at  years  of  dlBcretion,  or  that  point  which  Uie 
law  has  established,  ae  some  must  necessarily  be  eetablighed,  mien  the  ^npire 
of  the  Either,  or  other  gnardian,  gives  place  to  the  empire  of  rea^n.  Yet,  till 
that  age  arrives,  this  empire  of  t£e  father  continues  even  after  his  death ;  for 
he  may  by  hia  will  appoint  a  gnardian  to  bis  children.  He  may  also  delegate 
part  of  hia  parental  aathority,  dnring  his  life,  to  the  totor  or  schoolmaeter  of  his 
child ;  who  IS  then  in  loco  parentis,  and  haa  anoh  a  portion  of  the  power  of  the 
parent  committed  to  his  charge,  viz. :  that  of  restraint  and  correotion,  aa  may  be 
necessary  to  answer  the  jmrposes  for  which  he  is  employed.  (15.) 

3.  The  duties  of  children  to  their  parents  arise  ftom  a  principle  of  natural 
jnstioe  and  retribation.  For  to  those  who  gave  ns  existence  we  naturally  owe 
anbjection  and  obedience  during  our  minority,  tmd  honour  and  reverence  ever 
after:  they  who  protected  the  weakness  of  our  infancy  are  entitled  to  onr  jno- 
teotion  in  the  infirmity  of  their  age;  they  who  by  sustenance  and  education 
have  enabled  their  offspring  to  proaper,  on^ht  in  retunt  to  be  supported  by  that 
offspring,  in  case  they  stand  in  n^sed  of  assiBtance.  TJpon  this  principle  proceed 
all  the  dntiee  of  children  to  their  parents  which  are  enjoined  by  positive  laws. 
And  the  Athenian  laws  (/)  carried  *thiE  principle  into  practice  with  a  r  *aka  i 
sorupnlouB  kind  of  nicety :  obliging  all  children  to  provide  for  their  fiither   '■  ^ 

when  bllen  into  poverty ;  with  an  exoepl^on  to  apurions  diildren,  to  those  whose 
chastity  had  been  prostituted  by  consent  of  the  &ther,  and  to  those  whom  he 
had  not  put  in  any  way  of  gaining  a  livelihood.  The  legislature,  says  Baron 
Kouteaqnieu,  (a)  considered,  tliat  in  the  first  case  the  fa^er,  being  uncertain, 
had  rendered  the  natural  obligation  precious ;  that  in  the  second  case  be  had 
aullied  the  life  he  had  given,  and  done  his  childr^i  the  greatest  of  injuriea,  in 
depriving  tiiem  of  their  reputation  ;  and  that  in  the  third  case,  he  bad  rendered 
their  life  eo  far  as  in  him  lay,  an  insupportable  burthen,  by  furnishing  them 
with  no  means  of  subsistence. 

Our  laws  agree  with  those  of  Athens  with  regard  to  the  first  only  of  these 
particulars,  the  case  of  apurions  isene.  In  the  otner  cases  the  law  does  not  hold 
the  tie  of  nature  to  be  diaaolved  by  any  misbehaviour  of  the  parent ;  and  there- 
fture  a  child  is  equally  justifiable  in  defending  the  person  or  maintaining  the 
cause  or  suit,  of  a  bad  parent,  as  a  good  one ;  and  is  equally  compellable,  (a)  if 
of  enffioient  ability,  to  maintain  and  provide  for  a  wicked  and  unuataral  pro- 

iW  PotWHt  Antlq.  b.  t.  0.  IS.  f^J 8p.  L.  b.  S5,  o.  S.  rikJStat.  O,  BUi.a.  1. 

a  pamit  Bnunoipate  his  child  beA>re  Qte  age  of  nuljoiity,  dther  by  espresg  words, 
IX  awayfromhishome,  oranvranivalent  condaat,  tlie  child  may  olrBUniBelfont, 

ana  recover  lur  Mb  own  use  a  oompenaation  for  bis  servioea.    See  Btiles  e.  QniAille,  fl  Cash.  468 ; 

HoCoj  s.  HnfibiHii,  8  Cow.  Bt ;   Bnrliafame  e.  Bnrimgaow,  7  Id.  HS ;  Oonovar  t>.  Cooper,  3  Barb. 

115;  AmutitiDg V.  MoDunafd,  10 id.  300 ;  Hnntooiie.  BHteton,  SON.  H.  Sea    Boah i>.  Vonght, 

56  Peuii.  Bt.  4S7. 
(14)  That  la,  during  the  life  of  the  fiithet)  for  after  hia  death,  the  parent^  power  of  controt 

puBes  to  her.    Bex  v.  Qieeuhill,  4  A.  and  B.  634.    And  wbwe  Qie  filiner  and  nwther  aie  living 


3M. 

(16)  In  dedding  upon  Iha  Moper  jKudahment  «f  a  tohalar  Hie  teaober  aota  JndioiBUf ,  and 
la  not  to  be  ntade  fiaUe,  tAutta  oivDlf  or  urlminallf,  Dnleaa  he  haa  acted  with  expreu  malice, 
M  been  Roiltj  of  moh  exoeaa  in  pmdahment  that  maUoe  innat  be  implied.  State  v.  Pender- 
naaa,  2  I^v.  and  Bat.  96& ;  Oooper  v.  licJonkin,  4  Ind.  290 ;  Conunonwaalth  r.  Bandoll,  4 
Ot^,  38.  It  may  be  proper  to  obeerve,  however,  that  pnblio  aentimant  doea  not  sow  tolerate 
men  ooipoiBl  pnolahment  ot  pnpila  in  Mhools  4a  waa  foimralf  thought  jwmttoil^  and  even 
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genitor  as  foi  one  wlio  hae  Aewn  the  greatest  tendemeBs  luid  parental 
pialT.  (16> 

II.  We  are  next  to  consider  the  case  of  illegitimate  children,  or  bastards :  with 
regard  to  whom  let  as  inquire,  1.  Who  are  bastards.  2.  The  legal  duties  of  the 
parents  towards  a  bastard  diild.  3.  The  ri^ts  and  incapacities  attending  such 
bastud  children. 

1.  Who  are  bastards.  A  bastard,  bj  our  English  laws,  is  one  that  is  not  only 
begotten,  but  bom,  out  of  lawful  matrimony.  The  civil  and  canon  laws  do  not 
allow  a  (^ild  to  remain  a  bastard,  if  the  parents  afterwards  intermarry:  (t)  and 
herein  they  differ  most  materially  from  our  law ;  which,  though  not  so  strict 
r  *4'i'i  1  ^  '^  reqaire  that  the  child  ^lall  be  hegoiien,  *jet  makes  it  an  indis- 
L  -^  pensable  condition  to  make  it  legitimate,  that  it  shall  be  bom,  after  lawful 
wedlock.  (17)  A,nd  the  reoaon  of  our  Imglish  law  is  surely  mach  superior  to 
that  of  the  Bomui,  if  we  consider  the  principal  end  and  design  of  aalablishing 
the  contract  of  marriage,  taken  in  a  civil  light,  abstractedly  m>m  any  religious 
view,  which  has  nothing  to  do  with  the  legitimacy  or  illegitimacy  of  the  chil- 
dren. The  main  end  and  design  of  marriage,  therefore,  being  to  ascertain  and 
flx  upon  some  certain  person,  to  whom  the  care,  the  protection,  the  maintenance, 
and  the  education  of  the  children  should  belong :  this  end  is,  undoubtedly,  bet- 
ter answered  by  Intimating  ^1  issue  bom' after  wedlock,  than  by  legitimating 
alt  issue  of  the  same  partioe,  even  bom  before  wedlock,  so  as  wedlock  afterwards 
ensues :  1.  Because  of  the  very  great  uncertainty  there  will  generally  be,  in  the 
proof  that  the  issue  was  really  lwgott«n  by  the  same  man ;  whereas,  by  confin- 
ing the  proof  to  the  birth,  and  not  to  the  begetting,  our  law  baa  rendered  it 
perfectly  certain  what  child  is  legitimate,  and  who  is  to  take  care  of  the  ohild. 

3.  Beoaoee  by  the  Boman  law  a  ekild  may  be  oontinued  a  bastard,  or  made 
legitimate,  at  the  option  of  the  &thear  and  mother,  by  a  marriage  ex  post  facta; 
thereby  opening  a  door  to  many  &auda  and  partitUities,  which  by  our  law  are 
prevented  3.  Because  by  those  laws  a  man  may  remain  a  bastard  till  forty 
years  of  »fK,  and  then  become  iM^timate,  by  the  subsequent  marriage  of  his 
parents ;  whereby  the  main  end  of  marriage,  the  protection  of  infants,  is  totally 
frustrated.  4.  because  this  rule  of  the  Boman  law  admits  of  no  limitations  as 
to  the  time  or  number  of  bastards  so  to  be  legitimated;  but  a  dozen  of  them 
may  twentv  years  after  their  birth,  by  the  subsequent  marriage  of  their  parents, 
be  admitted  to  all  the  privileges  of  Intimate  children.  This  is  plainly  a  great 
discouragement  to  the  matrimonial  stato ;  to  which  one  main  inducement  is 
usually  not  only  the  desire  of  having  ckildron,  but  also  the  desire  of  procreating 
lawful  heirs.  Whereas  oar  oonstitntions  guard  f^nst  this  indecency,  and  at 
the  same  time  give  eafflcient  allowance  to  the  fraiitie^  of  human  nature.  For, 
if  a  child  be  begotten  while  the  parents  are  single,  and  they  will  endeavour  to 
r  ,„„  1  make  an  early  -reparation  for  the  offence,  by  'marrying  within  a  few 
I-  -'   months  after,  our  law  is  so  indulgent  as  not  to  bastardize  the  child,  if  it 

be  bom,  though  not  begotten  in  lawful  wedlock ;  for  this  is  an  incident  that 
can  happen  bat  ouce,  since  all  fatnre  children  will  be  begotten,  as  well  as  bom, 
within  the  rules  of  honour  and  civil  society.  TTpon  reasons  like  these  we  may 
suppose  the  peers  to  hare  acted  at  the  jialiiunent  of  Merton,  when  they  refused 
to  enact  that  children  bom  before  marriage  should  be  eateemed  legitimate,  {k)  (18) 

(i)  Iml.  1   10.  13.     D> 

(h)  Booantnuit  nniH 

voet  rtaaadtntM.  qtiodnt 

ni,  e  S,    Soa  tha  lairodaotlga 

(16)  The  liabilit;  of  a  child  to  support  a  parent  U  pnrelir  itlMatoij,  imd  can  oqIt  ba  enfoned 
fa  tha  mnde  the  gtAtote  Imui  pnivided.  £dw«rda  «.  Dkvu,  IS  Johns.  %1.  S««  alaa  BAvmomd 
f,  Loyi,  10  Barb   4B3. 

(IT)  The  rale  of  the  dvil  law  on  tbi«  inbjeat  bu  bemi  adopted  bj^  stotato  in  wnna  of  the 
United  State* :  the  child  being  legitimated  for  all  pnrposes  b^  the  msniage  of  the  parentB  and 
the  reotwnition  of  tfae  oliild  hy  the  fathei  ai  ids  own. 

(IS)  utfae  bnHbandaiid  wifean  aepanted  tif  a  daoieeof  aoaniwteQtooQi^  aohildbcKottau 
during  that  period  i>  proanmed  illegitimate,  and  Uie  hnalMnd  ii  not  altowea  bv  taia  own  evi- 


\^,00' 


-gic 
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From  what  has  been  scud,  it  appears,  that  all  children  bom  before  matrimoiiy 
are  bastards  by  onr  law :  and  so  it  ia  of  all  children  bom  so  lonff  after  the  death 
of  the  husband,  that,  by  liie  usual  conrse  of  gestation,  they  comd  not  be  begot- 
ten bj  him.  But,  this  being  a  matter  of  some  uncertainty,  the  law  is  not  exact 
as  to  a  few  days.  (^)  And  this  gives  occaraon  to  a  proceeding  at  common 
law,  where  a  widow  ia  suspected  to  feign  herself  with  child,  in  order  to  produce 
a  supposititious  heir  to  the  estate ;  an  attempt  which  the  ri^nr  of  the  Gothic 
constitutions  esteemed  equivalent  to  the  moBt  atrocious  meft,  and  therefore 
punished  with  death,  (m)  la  this  case,  with  us,  the  heir  presumptive  may  have 
a  writ  (foi>««fret;wjMaWrfo  to  examine  whetherahe  be  witti  child,  or  not;  (n)  (19) 
and,  if  she  be,  to  keep  her  under  proper  restraint  till  deliyered;  which  is  entirely 
conformable  to  the  practice  of  tiie  citil  law :  (o)  but,  if  the  widow  be,  npon  due 
examination,  found  not  pregnant,  the  preaumptive  heir  shall  be  admitt^  bo  the 
'inheritance,  though  liable  to  lose  it  again,  on  Hie  birth  of  a  child  within  forty 
weeks  &om  the  death  ofahnsband^(^)  Bnt,  if  a  man  diee,  and  his  widow  soon 
after  muried  again,  and  a  child  is  boi*  within  Bafih  a  time,  as  that  by  the  COnrse 
of  nature  it  might  have  been  the  child  of  either  'husband ;  in  this  case  j-  ,  A~  -, 
he  is  said  to  be  more  than  ordinarily  le^timate ;  for  he  may,  when  he  ■-  ' 

arrirea  to  years  of  discretion,  choose  wiich  »f  the  fatfa^^  he  pleteee.(j'J  To 
prevent  this,  among  other  inconveniences,  the  civil  law  ordained  thht  no  wido* 
should  marry  infra  annum  luctiia,  (r)  a  rule  which  obtained  so  early  as  the 
reign  of  Angaatna,  (s)  if  not  of  Bomnlns:  and  the  same  constitution  was  prob- 
ab^  handed  down  to  onr  early  ancestors  from  the  Bomans,  daring  Uieir  stay 
in  this  island ;  fbr  we  find  it  established  xUtitt  tbe  Saxon  and  DsrnA  govmi- 
ments.  (f)  '•J 

As  bastards  may  be  bom  before  the  covertnW  ot  marriage  state  ia  begun,  oir  "^ 
after  it  is  determined,  ao  also  children  bom  during  wedlock  may  in  some  circum- 
stances be  bastards.    As  if  the  hnsbftnd  bd  out  of  the  kingdom  of  Englandi  or 
as  the  law  somewhat  loosely  [rfirases  it,  extm  quatuot  maria,  (or  above  niioe 
months,  so  that  no  access  to  his  wife  can  be  presumed,  her  issue  dnribg  that 

Eeriod  shall  be  baetarda.  {v)  But,  generally,  during  the  coverture,  acoees  of  the 
usbuid  shall  be  presumed,  unless  tne  contrary  can  ce  shewn ;  {v>)  which  is  such 
a  negative  as  can  only  be  proved  by  shewing  aim  to  be  elsewhere :  fiw  the  gen- 
eral rule  is,  prasumitur  pro  leoittmaHone.  (x)  (20)  In  a  divorce,  a  mensa  «f 
tkoro,  if  the  wife  breeds  chiMren,  they  u«  mstards ;  for  the  law  will  wb- 
anme  the  husband  and  wife  conformable  to  the  sentence  of  separation,  tuuess 

ft)  Cm.  J*o.  Ml.         (ml  athrnlicwk  da  Jitrt  OoUor.  I.  S,  o.  S.       ("nj  Co.  Lltt.  8.    Btaot.  1.1,  o.  B, 

(ojrr.K,m.  i.ptrlol.  rji;BrittOn,o.  BB,Do(-™-  CflJ  Co.  Lilt,  S, 

(rj  Cod.  6,9.%      (ti  finE  the  vesr  wu  tfa«n  oiily  (m  menttu.    Orld,  IfMt.  I.  IT. 

(t)  au  oimU  vkhut  Am  martto  Audadm  mMa.    LL.  SIMr.  A.  U.  lOOS.    LL,  Coiurf.  o.  TI. 

r«j  Ho.  un.  M*.       nt)  suk.  in,  b  f.  w.  ns.  atn.  m.       r«j  s  Bap.  bs. 


dsDoe  to  eatabllBh  the  fact  of  aoous.  PaUihett  v.  HoIgat«,  15  Jui.  306.  Neither  on  the  other 
hand,  is  tlie  inte  to  be  allowed  to  teat^  to  non-aooass,  and  time  bsBtardin  the  iisne  when 
they  are  not  thDB  separated.  Porkerv.  Way,  15  N.  H.  46;  OununonwealUi  v.  Shepherd,  6  Binn. 
noo.  I. — ..  .,   Ontario,  15Barii.  986. 


j88:  People  «. 
(IB)  ['fee  w 


t  is  KTUitad  not  only  to  an  i^  at  law,  bat  to  a  devisee  fbr  life,  or  In  tall,  c 
jr  hUintei "  "         ■      -^--    .  «       ~.     —      ^- 


1  wtether  hU  interest  is  immediate  or  oontinKent.  Sm  4  Bro.  90.  For  the  proceed- 
ings under  Uue  writ,  see  3  P.  Wnu.  591.  And  in  MoBele;^8  Beport  of  Alaoongli'ii  case,  the 
ume  in  S  P.  Wnu.  591,  a  caee  of  personal  estate  Is  cit«d.  "An  writs  direct,  that,  in  the 
preeenoe  of  the  fadi^ts  and  women,  the  female  tractati  per  nrberem  at  mxtrem;  the  nre- 
Emnsd  neoesaity  of  t£e  osae  dispendng  at  (moe  witli  oommrai  osoenoy  and  vitb  lespecUhl  defer- 
ence to  sex, ] 

(SO)  [It  used  to  beheld  that  irtien  the  hnsband  was  living  wltUn  the  Mnedom,  aooess  waa 
pieeomed,  imless  strict  proof  was  adduced  that  the  husband  and  wife  were  all  the  time  llvinc 
at  a  distance  fttnu  eaoh  other ;  but  now,  the  legitimacy  or  illegltimaof  of  the  child  of  a  married 
woman,  living  in  a  aotoriont  state  of  adnttery.  onder  all  the  oinnuimaiioes  it  a  question  for  a 
JoiT  to  deteimine.    4  T.  R.  356,  and  SSI.] 

See  also  what  is  said  ^  Loid  Bllenboraitgh  in  B  Bast,  193;  Heard  v.  Heard,  1  Sim.  and  Stn. 
160;  Cross  o,  Oroas,  3  Paige,  139:  Oonmoiiwealth «. Shepherd, Q Oan.  S86:  Ban  e.  niilpot, 
2  M.  and  K.  349.  ^^  , 
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aioceee  be  proved ;  bat  Id  a  volimtar;  separation  by  agreement,  the  law  will  sap- 
pose  access,  unleea  the  negative  be  shewn.  {d\  So  also,  if  there  is  an  iu>pfu«nt 
iDipossibility  of  procreation  on  the  part  of  tne  husband,  as  if  he  be  only  ei^ht 
years  old,  or  the  like,  there  the  issue  of  the  wife  shall  be  bastards,  (b)  Likewise, 
in  case  of  divorce  in  the  spiritnal  coart,  a  vinculo  matrimonii,  all  the  issue 
born  during  the  covertare  are  bastards;  (c)  because  such  divorce  is  always  upon 
r  *458 1  '^'"^  cauBe,  that  rendered  the  marriage  unlawful  and  anil  from  the 
'-         ^   beginning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  children,  by  oar  law; 
which  is  principally  that  of  maioteoanoe.  For,  though  bastards  are  not  looked 
upon  aa  children  to  any  civil  purposes,  yet  the  ties  of  nature,  of  which  mainte- 
nance is  one,  are  not  so  easily  dissolTed :  and  they  hold  indeed  as  to  many  other 
intentions :  as,  jmirticularly,  that  a  nian  shall  not  marry  his  bastard  sister  or 
daughter,  (d)  The  civil  law,  therefore,  when  it  denied  maintenance  to  bastards 
begotten  under  certain  atrocious  circumstances,  (e^  was  neither  consonant  to 
nature  nor  reason,  however  profligate  and  wicked  the  parents  might  justly  be 


The  method  in  which  the  English  law  provides  maintenance  for  them  is  as 
follows.  (/)  (31)  When  a  women  is  delivered,  or  declares  herself  with  child,  of  a 
bastard,  and  wiU  by  oath  before  a  justice  of  peace  charge  any  person  as  havine 
got  her  vrith  child,  the  justice  shall  cause  such  person  to  be  apprehended,  and 
commit  him  till  he  gives  security,  either  to  maintain  the  child,  or  appear  at  the 
next  quarter  sessions  to  dispute  and  try  the  &ct.  But  if  the  woman  dies,  or  is 
married  before  delivery,  or  miscarries,  or  proves  not  to  have  been  with  child, 
the  person  shall  be  discharged ;  otherwise  the  sessions,  or  two  justices  out  of 
sessions,  upon  origintJ  appUcation  to  them,  may  t^e  order  for  the  keeping  of 
the  bastard,  by  charging  the  mother  or  the  reputed  father  with  the  payment 
of  money  or  other  sustentation  for  that  purpose.  And  if  such  pntative  mther, 
or  lewd  mother,  run  away  from  the  pansh,  the  overseers,  by  direction  of  two 

Ctices,  may  seize  their  rents,  goods  and  chattels,  in  older  to  bring  up  the  said 
tard  child.  Yet  such  is  theliumanity  of  our  laws,  that  no  woman  can  be 
compulsively  questioned  concerning  the  &ther  of  her  child  till  one  month  after 
her  delivery;  which  indulgence  is,  however,  very  frequently  a  hardship  upon 
parishes,  by  giving  the  parents  opportnnity  to  escape.  (22) 
r*4591  I  proceed  nest  to  tne  rights  and  incapacities  which  appertain  to  a 

L  -I   bastard.    The  rights  are  very  few,  being  only  such  as  he  can  acquire ;  for 

he  can  inherit  nothing,  being  looked  upon  as  the  son  of  nobody ;  and  sometimes 
called  Jihus  nuUius,  sometimes^h'tM  popuH.  (a)  (23)  Yet  he  may  gain  a  samame 
by  reputation,  (A)  though  he  has  none  by  inhentanoe.  (34)  All  other  children 
have  their  primary  aeUlement  in  their  fathei^s  parish ;  bnt  a  bastard  in  the 

(a)  s*ik.  m.  (ti  Co.  liu.  9u.  tp)  iMd.  as. 

«1)  Lord  Barm.  08.    Comb.  lU.  |»  Jftw.  SB,  o.  IS. 

(/IStat.  irSHb.  e.S.    7JBO.I,a.4.    SCu.Lci    UandU 
[t)  Hart.  4»  L.  L.  c.  tt.  (ijCa.I'"  * 


0.4.   SCu.^cJ.    18  and  U  Car.  n,  0. 


'.,  is  tiie  fuoudUioa  of  Uie  n< 
tag  tbit  Bnbject  are  7  aod  8  'V 
Tin  the  tectmioal  treatiaw  on  the  poor  laws  will  be  found  the  oases  ooonnliis  a 


ttie  mother  to  Boch  oiuudv  aeema  leoogniied  and  establUhed.    5  Bsat,  821 ;  see  alao  1  3^  and 
P.N.  R.  148;  7  East,  579.] 

(33)  In  Bome  of  the  United  States  it  is  provided  by  statnte  that  a  bwtaid  obHd  shaU  inherit 
from  the  mother,  and  the  mother  from  htm. 

The  crime  of  inceet  does  not  at  common  law  depend  aptm  the  legitinfaof  of  the  paztlea  to  the 
sexoal  inteiooqrse,  or  of  either  of  them.    People  v.  Jeonem,  5  Uioh.   3(6. 

(34)  [A  bastard  having  gotten  a  name  bv  repntatjon,  may  pnrohase  bj  Ug  retnited  or  known 
DUue  to  him  and  hie  hein :  Co.  Litt  3  b ;  but  this  can  onlj  be  to  the  hein  ol  hu  own  bodf . 

A  conveyanoe  to  a  man  who  is  a  bastaid,  and  his  heirs,  though  his  astute  is  in  its  descent 
ponfinod  to  the  issoe  of  his  hodj,  jet  giras  bim  n  fee  simple,  ana  ooqferB  qn  unliniited  jiower 
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parish  where  bom,  for  be  hath  no  &tlier.  (t)  However,  in  case  of  fraud,  ae  if  a 
wonum  be  seat  either  by  order  of  jasticea,  or  comes  to  beg  as  a  vagrant,  to  a 
parish  where  she  does  not  belong,  and  drops  her  bastard  there,  the  bastard 
shall,  in  the  first  case,  be  settled  m  the  parish  from  whence  she  was  illegally 
removed ;  (/)  or,  in  the  latter  case,  in  the  mother'a  own  parish,  if  the  mother  be 
apprehend^  for  her  vagrancy.  (*)  Bastards  also  born  in  any  licensed  hospital 
for  pregnant  women,  are  settled  in  the  parishes  to  which  the  mothers  belong.  {I) 
The  incapacity  of  a  bastard  consists  principally  in  this,  that  he  cannot  be  neir 
to  any  one,  neither  can  he  have  heirs,  but  of  his  own  body ;  for  being  nulliux 
flius,  he  is  therefore  of  kin  to  nobody,  and  has  no  ancestor  trom  whom  any 
inheritable  blood  can  be  derived.  A  ijastard  was  also,  in  strictness,  incapable 
of  hotr  orders ;  and,  though  that  were  dispensed  with,  yet  he  was  utterly  dis- 
qualified from  holding  any  dignity  in  the  church :  (m)  hut  this  doctrine  seems 
now  obsolete ;  and,  in  all  other  respects,  there  is  no  dietinotion  between  a  bastard 
and  another  man.  And  really  any  other  distinction,  bat  that  of  not  inheriting> 
which  civil  policy  renders  necessary,  wonld  with  regard  to  the  innocent  ofEspring 
of  his  ^rent«'  cnmes,  be  odiou^  unjust,  and  cmel  to  the  last  degree :  and  yet 
the  otTil  law,  so  boasted  of  for  its  ^luitable  decisions,  made  bastards,  in  some 
cases,  incapable  even  of  a  gift  from  their  parents,  (n)  A  bastard  may,  lastly,  be 
made  legitimate,  and  capable  of  inheritdng,  by  the  transcendent  power  of  an  act 
of  parliament,  and  not  otherwise :  (o)  as  was  done  in  the  case  of  John  of  Ganf  B 
bastard  children,  by  a  statute  of  Bichard  the  Second.  (35) 


CHAPTER  XVn. 

OF  GUARDIAN  AND  WARD. 

Thb  only  general  private  relation,  now  remaining  to  be  discussed,  is  Oiat.  of 
guardian  and  ward:  (1)  which  bears  a  very  near  resemblance  to  the  last,  and  is 
plainly  derived  out  of  it;  the  guardian  being  only  a  temporary  parent,  that  is, 
for  so  long  time  as  the  ward  is  an  infant,  or  under  age.  In  examining  this 
species  of  relationship,  I  shall  first  consider  the  difierent  kinds  of  gnamians, 

|A8alk.U7.  til  Ibid.  IK.  fitj  SUt.  IT  Q«o.  n,  0.  S.  (»  Stat.  IS  Q«a.  m,  o.  61 

(■nroitSM.  0.  40.    SSep.K.  (K)  Cfxf.  fl,  n.  B.  (01  1  Inat.  SB. 

of  alienatioD ;  and  any  person  deriving  title  fixim  him  or  his  bei»,  maj  transmit  tbe  eetate  in 
pcnrpetiut  Bnooesaion. 

The  mle  ag  to  a  baatard'g  taldng  bv  bis  name  of  repalation,  mast  be  nndentood  a*  nviiig  • 
c^od^  to  take  by  that  name  mer^  as  a  dMoripUon,  not  bb  a  ohild  by  a  claim  «f  kindled : 
therefore  a  bastArd  oannot  claim  a  share  under  a  devise  to  ehUdr»»  generaUf,  tlioagfa  tbe  will 
was Btnmg in hia &vor bv Implkation.  &Te8.530,  anduel  Tea.  and  B.  434,  469;  STea.  43; 
lHaddoz,430. 

A  limitation  cannot  be  to  a  bastard  en  ventie  sa  mere,  for  bastarda  oannnt  take  till  they  nun  a 
UBmebf  reputation,  llnat.  3b;  6  Co,  68;  1  P.  Wma.  639;  17  Tea. ^8;  lifer.  151;  18  res. 
SaS:  H.  (mtty'B  Law  of  Desoeuts,  99,  30. 

Ifabaataid  die  mited  of  a  real  estate  of  inberltenoe,  without  having  devised  it,  and  with- 
out issne,  the  estate  will  eeoheat  to  the  kinK,  or  otber  immediate  lord  of  the  tee.  3  Balstr.  195 ; 
1  Ld.  Siiym.  1152;  1  PresL  Eat.  468,  469;  post,  hook  3,  349;  2  CroiBe'B  Dig.  374.  Bat,  as 
tiiere  might  in  many  oaMB  be  much  apparent  hardahip  in  the  etnot  enforcement  of  this  branch 
of  the  royal  prerogative,  it  is  nsnal  m  snoh  caaea  to  transfer  the  power  of  exeroisinft  It  to 
some  una  of  the  family,  reserving  to  the  crown  a  amall  proportion,  as  a  tenth  of  the  valne  of 
both  the  real  and  the  personal  estate.  1  Wood.  397,  308.  And  so  likewise  in  the  case  of  per- 
Bonal  estate,  where  a  bastard  dies  intestate  and  without  issue,  the  king  is  eutJded  and  the 
ordinaiTof  oonne  giants  adminislratton  totliepatent«eor  grantee  of  the  crown,  Salk.  37;  3 
P.  Wnw.  33. 

(8S)  [The  bthei  of  an  inbnt  legitimate  child  it  entitied  to  the  oosto^  of  it;  hot  the  mother 
of  an  Illegitimate  ohild  in  preference  to  the  putative  f^tiier.  5  Bast,  221 ;  1  Bos.  and  P.  N.  B, 
148;  7  East,  579.] 

(1)  For  the  details  i^  the  law  on  this  subject,  see  the  several  works  on  equity  Jnrisdictioq 
and  practice,  and  partioQlariy  Beeve  on  (t^e  Domestic  Relations,  aqd  Shouler  on  the  same  sul^eoi, 
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how  they  ate  wpointed,  and  their  pover  and  dat? :  next,  the  different  ages  of 
persons,  as  denned  by  the  law ;  and  lastly,  the  privileges  and  disabilities  of  an 
in&nt,  or  one  under  age  and  subject  to  guardianship, 

1.  The  gnardian  witn  as  performs  the  ofSce  both  of  the  tuior  and  curator  of 
the  Soman  laws;  the  former  of  which  had  the  charge  of  the  maintenanoe  and 
education  of  the  minor,  the  latter  the  care  of  his  fortune ;  or,  according  t»  the 
language  of  the  court  of  chancery,  the  tutor  woe  the  committee  of  the  penon, 
the  curator  the  committee  of  the  estate.  But  this  office  was  frequently  united 
in  the  civil  law ;  {a)  as  it  is  always  in  our  law  witti  regard  to  minora,  though  as 
to  Innatice  and  idiots  it  is  commonly  kept  distinot 

r*4R1 1  *0f  the  several  species  of  guardians,  the  frst  are  guardians  bynature; 
>■         -*   viz. :  the  fether,  and,  in  some  cases,  the  mother  of  the  child.    For  if  an 


estate  be  left  to  an  infant,  the  lather  is  by  common  law  the  goiu^lian,  and  must 
account  to  his  child  for  the  profits,  (b)  (2)  And,  with  regard  to  daughtera,  it 
seems  by  construction  of  the  statute  4  and  6  Ph.  and  Mar.  c.  8,  that  i£e  father 
might  by  deed  or  will  assign  a  gnardian  to  any  woman-child  nnder  the  age  of 
sixteen;  uid  if  none  M  so  assigned,  the  mother  shall  in  this  case  be 
guardian,  (c)  (3)  There  arealaoguudiana/or  nurtare;  (ij)  which  are  of  course, 
the  liather  or  mother,  till  the  infont  attains  the  age  fourteen  years:  (0)  and  in 
default  of  fhther  or  mother,  the  ordinary  usually  assigns  some  discreet  peison  to 
take  oare  of  the  infant's  personal  estate,  and  to  provide  for  his  maintenance  and 
education.  (/)  (4)  N'ext  are  guardians  in  socage,  (5)  (an appellation  which  will 
be  fully  explained  in  the  second  book  of  these  Commentaries,)  who  are  also 
called  gnardians  by  the  common  law.  These  take  place  only  when  the  minor  is 
entitled  to  some  estate  in  lands,  and  then  by  the  common  law  the  guardianship 
devolves  upon  his  next  ofkin  to  whom  the  inheritance  cannot  possibly  desceno; 
as,  where  the  estate  descended  ^m  his  fiither,  in  this  case  nis  uncle  by  the 
mother's  side  cannot  possibly  inherit  this  estate  and  therefore  shall  be  the 
guardian,  (ff)  For  the  law  judges  it  improperto  trust  the  person  of  an  infant  in 
His  hands,  who  may  by  possibility  become  heir  to  him ;  that  there  may  be  no 
temptation,  nor  even  suspicion  of  temptation,  for  bun  to  abuse  his  trust  (A)    The 

(ai  9*.  M,  4,  1.  rbJ  Co.  UU.  a».  fej  S  Rap.  ».  fd J  Co.  Lit*.  M. 

r<;lbK>r.m   SSep.S&         (/|lJaTtsi,«).    iLer.  isl.         fgjlltl.ilKL 

fij  Ntatmiam  atMoala  aUoHhu  de  Jure  aUaii  rmoM*.  de  guo  tetaiter  morlela,  nod  pottU  Ml  mW 
tiUquodi^  <»  ipta  koraUaM  Ctamar*.    GIut.  J.  7,  o.  11. 


dischiirge  himgelf  by  making  poymeat  to  each  gnudiEui,  Genets.  Tallmadge,  1  Johoa.  Ch.  3; 
Uilw  V.  Bojden,  3  Pitjk.  213 ;  Wllliaou  «.  Stom,  6  Johog.  Gli.  353.  The  mothar  bMomu 
gnariiau  by  nature  on  the  death  of  the  fother.  Preto  v.  Brown.  4  Maea.  675. 

(3)  [An  appoiutiuent  of  a  teatamentATf  gnudiaa  bfantofAar  is  abeulntely  void.  Tan^an, 
ISO;  3  Atk.  619.  A  bUier'a  uipointment  bj  deed  of  a  gaardian  mwj  be  ravoked  bj  will. 
Finch,  323;  1  Tern.  443.  Any  form  of  wardt  indioatJve  oTtbe  intont  Hoffloea.  Swimb.  f.  3, 
o.  12 ;  S  Fonbl.  oa  Eq.  5tb  ed.  346,  S47.  A  gtiardJui  appointed  bj  tba  fothw  oaonot  delegate  of 
oontinne  the  authority  to  another.    Vanjjhan,  179 ;  3  itk.  15.] 

The  grandfafher  has  no  power  to  appoint  a  testamentuy  soatdlvi.  Hoyt  e.  Hilton,  3  Bdw. 
Cb.UO-2:  Fulleitouv.  Jaokeon,  5  Johna.  Ch.  378. 

(4)  [It  might  be  qneatjonable  whetheithe  ordinaijwiMiLd  be  pennlttedto  interfere  farther  Uun 
to  appoint  ad  liteM.  3  Atkins.  631 ;  Bon.  1436.  For,  where  a  legitimate  ohild,  even  at  the 
breaat,  ie  withheld  from  the  onatody  of  the  fUher,  habeas  oorpoB  m^  be  brou^t.  The  King  v. 
De  Manneviile,  6  East,  321.    See,  alee,  1  BL  B.  386 :  and  4  J.  B.  Hoore,  366. 

Bnt,  irf  aaiUeglHmate  child,  the  mother  ^ipean  to  lie  the  natoral  aqvdiw,  4  Tatmt  498, 
ex  parte  Knee,  1  If.  B.  148.  Aad  habeas  ooipus  Ues  at  her  instaoee.  Soe  The  Eing  *.  HopkiiiL 
7Eart,S7»;  Sid.2S4,ii;  aleo 5 T.  B.  378.] 

See  to  the  same  pohtt,  Someraat  v.  Dighton,  la  Hasi.  383.  OaardlaiiB  tot  Butue  were  tot 
thoseohlldiai  who  were  not  ban;  audaa  all  legdtjmate  oMldcen  sie  luia  eqaaUy  in  Amerio^ 
lhi«  spedee  of  gnardiansh^  u  heie  obsolete.    3  Kent,  SSL 


(5)  r  A  widow  is  gnaidiao  in  aooage  to  her  datuhtere  nnUl  the;  are  fimrtean  j'eara  old,  as 
well  ta  freehold  as  of  oc^hold.  10  Baet,  491 :  8  H.  aud  8.  504.  She  hw  a  right  m  eaeb  to 
elect  whether  aha  will  let  the  eetate,  or  oooDpj  it  for  thdr  benefit.  Snob  a  gaardian  haa  not 
a  mere  office  rv  antbori^,  bnt  an  interest  in  the  ward's  eetate ;  she  may  maintain  treapaes 
and  ejeotment ;  avow  d«nage  feMwt,  m»ke  »dn)ittwoe  to  oopyhold,  qui  laftHe  in  ber  own 

DjunA.     Thid  "*. 
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BomtiD  laws  proceed  on  a  qnitc  contrary  principle,  committing  the  care  of  the 
minor  to  him  who  is  the  next  to  succeed  to  the  inheritance,  preeumiug  that  the 
next  heir  wonld  take  the  beat  care  of  an  estate,  to  which  he  has  a  proBi>ect  of 
Bnoceediog:  and  this  they  boast  to  be  "  summa  providentia."  {i)  But  in  the 
mean  time  they  seem  to  have  forgotten,  how  mnch  it  is  the  •gnwdian'a  r  ,j  gg  -i 
iutoreet  to  remove  the  incumbrance  of  his  pupil's  life  from  that  estate  ■-  -' 
for  which  he  is  supposed  to  liave  bo  great  a  regard,  (k)  And  this  affords  For- 
teecue,  [1)  and  Sir  Edward  Coke,  (m)  an  ample  opportunity  fbr  triumph ;  they 
affirming,  that  to  commit  the  cuBtody  of  an  mf^nt  to  him  that  is  next  in  snc- 
oesaion  is  "quari  affnum  committere  lupo,  ad  devoratidum,"  (n)  These  ffuardians 
in  socage,  like  those  for  nurture,  continue  only  till  the  mmor  is  foiirfeen  years 
oT  age ;  for  then,  in  both  cases,  he  is  presumed  to  have  discretion,  so  far  as  to 
choose  his  own  guardian-  This  he  may  do,  nnless  one  be  appointed  by  the 
father,  by  virtue  of  the  statute  12  Car,  TI,  c.  24,  which,  conBidering  the  imbe- 
cility of  judgmeHt  in  children  of  the  age  of  fourteen,  and  the  abolition  of 
guardianship  in  ckivtdry  (which  lasted  till  the  age  of  twenty-one,  and  of  which 
we  shall  speak  hereafter),  enacts  that  any  father,  under  am  or  of  full  age,  may 
by  deed  or  will  dispose  of  the  custody  of  his  child,  either  bom  or  unborn,  to  any 
person,  except  a  popish  recusant^  either  in  possession  or  reversion,  till  such  child 
attains  the  age  of  one  and  twenty  Tears.  (6)  These  are  c^led  guardians  by 
statute,  or  testamentary  guardians.  There  are  also  special  guardians  by  cuittom 
of  London,  and  other  places;  (o)  but  they  are  particular  exceptions,  and  do  not 
fitll  under  the  general  law.  (7) 

(t)  TbiKoniBB  Htrrkt  WM  fOllr  amn  ofUili  danger,  whm  ha  pnti  Ihli  pdTtM  prarsr  Into  the  monlli 
Of  a  Kiaib  goanllwi ; 

jHyfTlnni  a  itWuaiw,  giKMyi  tiiilmn  Mm  iw 
imptOi,  aqwwuwt.    Pen.  1, 11. 


(n)  Seeiut  Ai^a^■.  It  Hen.  m.  Tbl>  p<riIor  af  oar  XngUib  law  li  wamnl«d  br  the  vIm  Inatltntloiu  of 
Solon,  who  provided  that  nu  one  ihonld  be  sDother'a  gTurdlan,  who  wai  to  enjoy  the  ntate  after  hla  death. 
(Pottar*!  AnUq.  b.  1,  o.  M.)  And  Oiaroodu,  an  other  of  Ibe  Qreclan  leglilUon,  dlreaHd  that  the  Inhtrl- 
lause  ahonld  n  ti>  Cbe  tilhei's  TeladoiiB,  but  the  edncaUon  of  the  child  to  the  mother'B  i  (hat  the  naidl^ 
■hip  and  ri iht  of  taeeauion  might  alware  be  kept  lUMtaiot.    (Petit  Laa.  AH,  I.  *,  t.  7. ) 

(0)  Co.  Utt  m. 

(6)  [Bf  this  stetnta  tha  iatlier  may  diaposa  of  the  ^oardianahip  of  anf  obild  nnmuiied  imder 
the  age  of  twen^-one,  hj  deed  or  will,  exeauted  in  tbe  pteteaM  of  two  or  more  witnwaea,  til] 
moh  child  attalna  the  age  of  twenl^-one,  or  for  aot  lew  time.  And  Ute  guaidiia  so  ippambtA 
hu  the  tuitioii  of  tlie  ward,  and  the  managemeiit  of  hia  satate  and  propeity. 

ITo  material  form  of  worda  ia  tiMMMaiy  to  oreate  the  Hlpotntmeiit.  Bwlnb.  p.  3,  o.  12;  lee  3 
FonbL  oo  Eq.  5Ui  ed.  246, 347,  notes.  But  tbe  power  of  t£e  piardian  exists  only  daring  the  time 
fbr  which  he  ia  expremly  sppmDt^    Taa^  ISt. 

Thongh  under  Oiia  mat  a  teitamentaij  giurdlaa  haa  tlie  ouatodf  of  the  tofimfa  real  estate,  a 
lease  granted  by  him  of  sach  r^  estate  ia  absolutcdy  Void:    3  Wila.  199,  135. 

Th«  muiisge  of  the  in&iLt  before  he  beoomee  ttoentj-one  yeara  of  age  does  not  determine  the 
gnaidiaadup.    3Atk.  635.] 

Since  the  atatnte  31  a«u.  Ill,  a.  33,  a  Bomaa  GalhoUo  piieat  ia  not  preoloded  &om  being  a  tes- 
tamentai7  gnardian. 

(7)  [The llngia  al» 
w  2  Fonbl.  on  Eg.  5 
By  virtne  of  this  power  tile  ohanoellor  m^  app —     . 

ont  them.  Bao.  Ah.  Gnardinoa,  c. ;  3  Fonbl.  6t£  ed.  935.  And  in  a  cam  where  the  inbnt,  of 
tbe  age  of  seventeen  had  appointed  a  guardian  by  deed.  It  was  decided  that  the  chanoellc^ 
had  aUll  a  power  to  appoint  a  gnardian :  4  Mad.  463 ;  and  gnrndians  at  oommon  law  may  be 
removed  or  compellea  to  give  aecllrity,  if  there  appear  any  dain^  of  their  abmdng  the  per- 
•on  or  estate  of  the  ward:  3  Cha.  Ca.  ST?;  Btyle,  456;  Hard,  S«:  1  Sid.  434;  3  Stlk.  177; 
bnt  it  hae  been  ooneldered  that  a  statnte  gmu^an  cannot  be  wholly  removed.  3  Salk.  178 ;  1 
P.  W.  OtS;  2  id-  113;  3  FonbL  333.  Anil  gnardimu  are  appointed  by  him  where  anch  appoint- 
ment it  necessary  to  protect  the  infant'a  general  intereat,  or  to  aoatain  a  ailit,  or  to  conaent  to  the 
infant^B  marriage :  1  Mad.  313 ;  bat  he  never  appolnte  a  goaidian  t«  a  womui  afler  manioge. 
1  Ves.  157. 

The  infant  himself  may  also  appoint  a  gnardian,  and  this  right  arises  only  when  from  a 
defect  in  the  law  (or  rather  in  the  eieootlon  of  it),  the  inflmt  finds  himself  wholly  unprovided 
with  a  guardian.  This  may  happen  either  before  foorteen,  when  the  infant  has  no  sach  prop- 
erty as  attracts  a  gnmxliaaaliip  by  tennre,  and  Ute  father  is  dead  withont  having  ezecnted  hia 
power  of  appointment,  and  Uiere  ia  no  mother;  or  itfter  foorteen,  when  the  onetody  of  the 
gnardian  in  eocogi]  terminates,  and  there  Is  no  appointment  by  tbe  father  ncder  the  IS  Car.  11. 


.S'l.oogic 
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The  power  and  reciprocal  dnty  of  a  eaardion  and  ward  are  the  same,  pro  tem- 
pore, Be  that  of  a  father  aod  child ;  ana  therefore  I  shall  not  repeat  them,  (8)  but 
shall  only  add,  that  the  guardian,  when  the  ward  comes  of  a^  is  hound  to  give 
r  *163 1  *^^^  '^  account  of  all  that  he  has  transacted  on  his  behalf,  and  most 
'-         -I   answer  for  all  losses  by  his  wilfnl  defonlt  or  negligence.  (9)    In  order 


Lotd  Coke  only  takes  ootdoe  of  mob  eleoU<m  whsM  tlie  iubnt  \a  tmder  foorteoi ;  nod  as  to 
Oiia,  omitB  to  Btata  hov  or  before  irtiom  It  shoold  be  nude.  See  1  Itut.  St,  b.  Nor  does  tlite 
defect  Boem  eopplied  bj  taj  prior  or  oonteroporuy  writer.  As  to  a  gnBrdiau  under  fonrtaen, 
it  ^ipeoie  frumi  the  eudii^  uf  gtuudiuuihip  in  Booage  at  that  age,  ae  if  the  oommon  law 
deemed  a  guardian  ofterwejda  rameceMexy.  However,  siiice  the  IS  Car.  XL  o.  S4,  it  bae  becm 
usual,  in  defect  of  an  appointment  under  t£e  statnte,  to  allow  the  infant  to  elect  one  fbr  hinuelf ; 
and  tliiB  ptaotioe  appearB  to  have  prevailed  even  in  some  degree  before  tlie  restoration ;  sooh 
election  is  said  to  be  lieqaentlf  made  before  a  Judge  on  the  eirauit :  1  Tea.  376 ;  but  this  form 
doee  not  seem  essen^al. 


lonneen,  any  more  man  uiere  is  Miore ;  ana  mereiore  eiecDon  aj  parol,  uioogn  nnsoiemn,  mlffO. 
be  legally  suffloient.  The  defioienoy  in  precedents  on  Uiia  occasion  is  easllj  aoooonted  for,  tlus 
kind  of  snardianslup  being  of  very  late  origin,  onnoticed  as  it  seems  by  any  writer  before  Coke, 
except  Swinbum.  Teatam.  edit  15W,  97,  b.  And  there  being  yet  no  oaees  in  print  to  eipl^ 
ttie  powers  iooldent  to  it,  or  whether  the  infant  mav  change  a  gnu'dian  so  oonatitttted  by  bim- 
■elf,  Coke,  tbough  profoBsiDg  to  enumerato  the  di^rent  sorts  oT  gnaidianship,  omits  this  in  one 
oese,  whence  perhaps  it  may  be  coiuectured,  that  in  his  time  it  was  in  strictoees  scarcely  reoog- 
idted  as  legal.  1  Inst.  88,  b,  in  notes.  For  these  obeervations,  see  TomL  Law  Diet.  tit.  Ooaidian. 
Though  an  infiiot  Ihna  appoint  a  gaardian,  yet  it  does  not  preotade  the  oonrt  of  chancery  from 
i^)H)iuting  another.    4  Had.  463. 

Ouardians  are  also  appoint«d  adUt«m.  Ail  couiteofjustioe  have  a  power  to  assign  avi 
to  an  infant  to  me  or  defend  aotioDs,  if  the  infant  oomee  into  court  and  dedres  it;  or  a;' 
his  ohambers,  at  the  desire  of  the  infant,  may  aaaga  a  persou  named  by  him  to  be  his  gi 
F.  N.  B.3T;  I  Inst  86,  b.  n.  16,  135,  b.  1.] 

(8)  But  the  legal  position  of  a  gaardian  diff^  essentially  from  Uiat  of  a  fether.  In  the  con- 
liol  which  the  former  has  over  the  wmd'a  proper^.  The  real  estate  he  has  power  to  lease 
during  the  minority  of  the  ward :  Field  v.  ScEeifelin,  7  Johns.  Ch.  154 ;  and  Ihe  personal 
estate  he  ma^  sell  and  convert  into  money  to  invest  for  the  benefit  of  the  wsfd.  Ellis  v,  Essex 
Bridge,  S  Piok.  243;  Reeve  Dom.  Kel.  469.  But  he  cannot  turn  real  estaU  into  petsonal,  or 
personal  into  real,  without  the  authori^  of  the  court  of  cbanceir  or  other  oonrt  having  Jurisdic- 
tion in  respect  to  this  relation.  If  erchant  o.  Bunderlln,  3  Ired.  SOI ;  Stall's  lessee  v.  iTacalestor, 
9  Ohio,  19:  'Weetbrook  v.  Comstook,  Wal.  Cb.  314 ;  ghenye.  Lansberry.S  Ind.  3S0 ;  flaesard  c. 
Bowe,  11  Barb.  SS. 

'     "  '  _.-.....  ^  iheoomftirf  chancery,  aninfent  may 

3  account,  even  during  hia  nnnoriU-. 
Syein.34S;'2^.  WmillS;  lTeB.91. 

Ouardians  in  socage  are  by  the  common  law  acoonntable  to  tlie  Infant,  either  when  he  comes 
totheageoffollrt«»i,<H-atany  timesfter,  as  he  thinks  fit     Co.  lAtLSI. 

The  guardian  In  Ma  aoconnt  shall  have  allowance  of  all  reasonable  expenses :  if  he  is  robbed  of 
the  rents  and  profits  of  the  land  withont  his  default  or  negligence,  he  shall  be  discharged  tiuav- 
of  in  his  account;  for  be  lain  the  nature  of  a  bailiff  or  eervant  to  the  infant,  and  undertakes  no 
otherwise  than  for  his  diligence  and  fidelity.    Co.  Litt.  89,  a  1S3. 

If  a  man  intnidee  upon  an  infant,  he  shall  receive  the  profits  but  as  guardian,  and  the 
infant  may  have  on  account  against  him  as  guardian,  or  the  in&nt  m^  treat  him  as  a  di». 


seisor ;  and  if  a  person,  daring  a  person's  in&icy.  receives  the  profits  of  an  infant's  estate, 
and  continues  to  do  so  for  several  years  after  the  infant  comes  of  age  before  any  entry  is  made 
en  him,  yet  he  shall  account  fbr  the  profits  Ihrouf^ont,  and  not  during  the  infancy  only;  and 
so  it  seems  at  law  he  should  be  charged  in  an  action  of  account,  as  tutor  alleona ;  1  Vera 
395;  1  Atk.  489;  3  Fonbl.  5th  ed.  335,  236;  and  where  a  guardian,  after  his  ward  attains  ftill 
af^,  continues  to  manage  the  property  at  the  lequeft  of  the  ward,  and  before  the  accounts  of 
bis  receipts  and  payments  during  the  minority  are  settled,  it  is  in  effect  a  contiauaooc  of  the 
gnaidianship  as  to  the  property,  and  he  must  aocotmt  on  the  same  principle  as  if  they  were 
transactions  dnrin^  the  minority.  And  under  these  circumstancea  an  injunction  was  gruited 
on  terms  to  restnuu  the  guardian  from  proceeding  in  an  action  to  recover  the  balance  clumed 
try  him  on  aoconnt  of  the  transactinos  after  his  ward  came  of  age.    t  Simons  and  3tn.  Reji. 

A  receiver  to  the  guardian  of  m 


it  be  obliged  to  account  c 

The  goKqian  is  not  pen 
ils  to  uiTeBt  money  receiv 


,)gic 


ohaiged  <ioiiipaimd  intereKl  in  a  proper  o 
st«r,  Biqik.  Ch.  424.  If  he  becoma  pniol 
the  mIm  u«  voidable  b;  the  vaiA.    ciute 
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therefore  to  prevent  disa^eeable  conteete  with  young  gentlemeti,  it  has  become 
a  practice  for  many  guanlians,  of  large  eetatea  especially,  to  indemnify  them- 
selvefl  by  applying  to  the  court  of  chancery,  acting  under  its  direction,  and 
accounting  annually  before  the  officers  of  that  court  For  the  lord  chancellor 
ifl,  by  right  derived  from  the  crown,  the  general  and  supreme  guardian  of  all 
iii&nt^  as  well  aa  idiots  and  lunatics ;  that  is,  of  all  such  persons  aa  have  not 
discretion  enough  to  man^e  their  own  concerns.  (10)  In  case  therefore  any 
guardian  abuses  nis  trusty  the  court  will  check  and  punish  him ;  nay  sometimes 
will  proceed  to  the  removal  of  him,  and  appoint  another  in  bis  stead,  (p)  (11) 

(J»  1  Sld.    iM.    1 F.  Wma.  TO. 

:  Faj  V.  Howe.  1  Pick.  588;  Clukson  v.  De  Psf- 
pnrohaser  on  uIbb  of  the  -ward's  property  made  by  bim, 

-  ._,._..__.     ante  B.  Bairon,  3  Mloh.  192  j  Beanbian  o.  Poopard,  H«r. 

O).  206]  Bostwiok  «.  AtMuR.  3  N.  T.  63.    Eberts  c.  Bbertg,  66  Penn.  8t  110. 

The  ounit  will  not  generotly  settle  Uie  gnu^iiiii'B  aooonnte  nntU  some  time  after  the  waid 
oomes  of  age,  that  Qie  ward  may  have  opp<ntanity  to  inveettgate  them.  Hatter  of  Yan  Home, 
7  Ptuge,  46.  And  if  the  goardian  settles  with  the  waid  at  onoe,  the  aooonntH  may  be  open^ 
afterwaidB,  even  though  no  Cnnd  be  chained.  Fish  «.  Miller,  1  Eoff.  Cfa.  967 ;  Wade  v.  Lobdell, 
4  CiMh.  610.  And  oontracta  not  for  tlie  watd'g  interest,  and  whioh  it  ii  preeumaliie  the  gnardiao 
must  have  obtained  from  him  in  oonsegnenoe  of  the  iuflaenoe  which  he  still  posseeaed  beoansa 
of  the  relation,  will  be  voidable.    See  Qale  e.  Wells,  IS  Barb.  92. 

(10)  In  many  of  the  states  of  the  United  States,  oonrts,  variously  designated  probate  oonrt«, 
(H^hans'  courts,  surrogate  conrts,  Ao.,  have  bMn  Vested  wilh  Jdrisdtotiou  to  ^ip(dnt  guardians, 
and  to  exercise  a  control  over  Hifua  dmilar  to  that  ezeroiaed  by  the  eonrt  of  dianoeiT  in 
England :  and  sometimea  the  jniisdiotion  has  been  oonfened  in  tarns  whkih  wonld  exolnde 
anv  chanceirjiuisdiation.  But  where  the  terms  aie  not  thos  eiolnaive,  the  oonrt  of  clunoeiy 
still  retains  its  general  snpervisioii.  Ifsttei  of  Andrews,  I  Johns.  Ok.  99;  Westlmrak  «.  Com- 
■took,  Wftl.  Ch.  314. 

(11)  [Testamentary  govdlans  are  wltliin  Uie  preventlvB  and  oontrolling  Joiisdlotfon  of  tbli 
oonrt ;  and  if  there  be  reaaon  to  aDprehend  tiiat  snob  a  gnaidian  meditates  an  injury  to  hia  ward, 
it  will  intarfeie,  and  prevent  it.     IP.  TTms.  704,  706;  2  Vonbl.  &th  ed.  249]  3  Bro.  P.  C.  341 ; 

1  Sid.  424. 

If  a  person  iqipmnted  guardian  onder  st&tnte  12  Oar.  II,  o.  24,  dies,  or  reftises  (be  offlee,  the 
ohanceHoT  may  appcdut  one :  1  Bq.  Ca.  Ab.  980,  pL  £;  1  P.  Wme.  703)  and  if  he  beoome  a 
lunatic,  he  may  be  removed.  Bz  pai1«  Biydes,  H.  T.  1791.  So  if  he  beoome  a  bankmpL 
Bnt,  gBotmJly  ntealdng,  a  guardian  uipcdnted  bj  statute  cannot  be  removed  by  this  oonrtr 
2Cba.  Ca.  227;  I  Tes.  168;  1  Tern.  442;  unless  the  infbnt  be  a  ward  of  the  CDOTt  9  P. 
Vms-Sei. 

The  conrt  of  ohanceiy  will  fai  some  eases  on  [tetition  make  an  order  of  Dudntenanoe  of  the 
inf^t:  3  Bro.  0.  G.  88]  12  Tea.  49S;  but,  in  general,  payments  to  the  infiut  during  hii  minority 
are  discountenanced.    4  Ten.  369. 

In  a  ease  where  a  father  left  a  legacy  p^ble  to  a  child  at  a  htnre  day,  though  he  was 
silent  reapeeting  the  interest  the  court  allowed  maintenance :  11  Tee.  1 ;  and  so  in  a  oaaa 
where  the  interest  was  directed  to  aoonmulate.  Dick  310 ;  1  Mad,  253.  Bnt  an  ordw  of  main- 
le  was  reftiBed,  though  so  directed,  the  faOier  being  living,  and  of  snffldsnt  tirili^  to 
tin  the  infant.    1  Bro.  C.  0.  387. 

_n  allowing  maintenance,  the  court  will  attend  to  the  oironmstanoei  tmd  state  of  the  &inily. 
2P.  WmB.21;  1  Vea.  160. 

In  some  cases  it  will  allow  the  principal  to  be  broken  In  upon  ibr  Uie  maintenance  of  the 
fn&nt    1  Tern.  25B;  2  P  WmB.  82. 

The  court  m^  interpose  even  against  that  authoiih-  and  diBcretion  which  the  fkther  has 
In  general  in  the  eduoation  and  management  of  the  ahOd :  1  P.  Wms.  702 ;  2  id.  177 ;  and  cases 
dtJed  in  3  Fonbl.  6th  ed.  232  ;  tmt  quaie  if  snob  ohlld  must  not  be  a  ward  of  the  oonru  4  Bro. 
C.  0.  101,  102. 

The  court  will  permit  a  stranger  to  come  in,  and  oomplaln  of  the  guaidlan's  abuse  of  tho 
Infent'B  estate.    2  Ves.  «4. 

The  court  will  not  snffer  an  injant  to  be  pr^ndiced  by  the  laches  of  his  trustee  or  gnardian. 

2  Tern.  368;  Preo.  Ch.  151. 

Manyiug  a  ward  of  the  oonrt  of  chanoery  Without  the  oonsent  of  the  court.  Is  a  contempt  for 
which  the  party  may  be  committed,  or  indicted,  though  he  was  ignorant  of  the  wardship.  3  P. 
Wms.  116 ;  5  Vea.  15.  Bnt  to  render  third  persons  so  liable,  it  shonld  appear  that  they  were 
apprised  of  tho  party's  being  a  ward,    3  Atk.  167 ;  16  Yes.  359. 

A  marriage  in  fact  is  auffiblent  to  ground  the  contempt,  though  the  validity  of  the  marriage  be 
qnestlanablo.    6  Yes,  572. 

To  clear  suob  a  contempt  a  proper  settlement  must  be  made  on  the  ward.  1  Tes,  Jnn.  154. 
Bnt  the  making  euch  settlement  does  not  necessarily  enre  the  contempt.  8  Tes.  74.  It  is  not 
cleared  by  the  ward's  attaining  Uie  age  <rf  twenlj-me.    3  Tes.  89;  4  id.  386.} 
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%.  Let  as  next  oonsider  the  ward  or  peraon  within  age,  for  whoae  aadstanoe 
and  support  these  gnardiane  are  oonstithted  by  law ;  or  who  it  is,  that  is  smd  to 
be  within  age.  Tlie  ages  of  male  and  female  are  different  for  different  pnrpoaeb 
A  male  at  tioelve  years  old  may  take  the  oath  of  allegiance ;  at  fourteen  is  at 
years  of  discretioa,  and  therefore  may  consent  or  disagree  to  marriage,  may 
choose  Mb  guardian,  and,  if  his  discretion  be  actually  proved,  may  make  nia  tes- 
tament of  his  personal  estate;  at  seventeen  may  be  an  execator;  and  at  twenty- 
one  is  at  his  own  dispose,  and  may  alien  his  lands,  goods,  and  chattels.  A 
femije  also  at  seven  years  of  age  may  be  betrothed  or  giren  in  marriage ;  at  nm« 
is  entitled  to  dower;  at  twelve  is  at  years  of  maturitr,  and  therefore  may  con- 
Bent  or  disagree  to  marriage,  and,  if  proved  to  have  sufficient  discretion, 
mar  beqneath  her  personal  estate ;  (13)  »t  fourteen  is  at  years  of  legal  discretion, 
and  may  choose  a  gnardian ;  at  seventeen  may  be  executrix ;  and  at  twenty-one 
may  dispose  of  herself  and  her  lands.  So  that  full  age  in  male  or  fiamale  ia 
twenty-one  years,  which  age  is  completed  on  the  day  preceding  the  anniversary 
of  a  person's  birth,  (q)  ^o  till  that  time  is  an  infant,  and  so  styled  in  law. 
r  *lfi4 1  ^^'^'^  ^^  ancient  Gree^  and  Romans  women  were  never  *Df  age,  bnt 
'■  -'  subject  to  perpetnal  guardianship,  (r)  unless  when  married,  "ntsieoti- 
vetiisaentin  manum  virif  and  when  that  perpetual  tntelage  wore  away  in 
process  of  time,  we  find  that,  in  females  as  well  as  males,  full  we  was  not  till 
twentv-Sve  years,  (s)  Thus  by  the  constitntioa  of  different  Bngdoms,  this 
period,  which  is  merelv  arbitrary,  and  yum  poMtivi,  is  fixed  at  different  time& 
Scotland  agi-ees  with  England  in  this  point ;  both  probably  copying  from  the  old 
Saxon  constitutions  op  the  continent,  which  extended  the  age  of  minority  "  o^ 
annum  vigesimumprimum,  etet>  ruqwejuvenes  svit  tutelam  reponuni  j"  (t)  but  in 
Naples  they  are  of  mil  ^e  at  e^hteen  ;  in  France,  with  .regard  to  marriage,  not  till 
thirty  J  and  in  Holland  at  twenty-five. 

3.  In&nts  have  various  privUeges,  aiod  varioos  disabilities;  but  t^eir  very  dis- 
abilities are  privileges;  in  order  to  secuoe  tjiem  &om  hurting  themeelvea  by 
their  own  improvident  acts.  An  in&nt  cannot  be  sued  bnt  under  the  protec- 
tion, and  joining  the  name,  of  his  guardian ;  for  he  is  to  defend  him  agamst  all 
stacks  as  well  by  law  as  otherwise :  (v)  (13)  bnt  he  may  sue  either  by  his  gnar- 
dian,  or  prochein  amy,  his  next  &iena  who  is  not  his  guardian.  (14)  This 
prochein  amy  may  be  any  person  who  will  undertake  the  infant's  cause;  and  it 
frec|aently  happens,  tiiat  an  infant,  by  his  prochein  amy,  institutes  a  suit  in  equity 
agamst  a  fr^dulent  guardian.  In  oriminM  cases,  an  infant  of  the  age  of 
fourteen  years  may  be  oapitidly  punished  for  any  capital  offence:  (u)  but  under 
the  age  of  seven  he  cannot.  'The  period  between  seven  and  fourteen  is  subject 
to  muoh  uncertainty:  for  the  infiuit  ^lall,  generally  speaking,  be  judged  prima 

(g)  Salk.  U,  mt.    Lord  ItaiiD.  UO,  lOM-    Toder  *.  Bunvn,  Aim.  Ptm.  37  Feb,  ITTII. 
(r)  FoO.  Autiq.  b.  1,  a.  II.    Cie.prti  Jlktm,  IS.  It)  hut.  1,  M,  I. 

(11  SttemboDkdaJwT  AMDMM.rs,  o.  1.   Tfala  la  iIk  ths  psrlod  whsD  Uie  kin*,  u  w«II  u  Iha  «aU*ot, 
anrifm  atftiU  ueiB  modera  Swaden.   Mod.  Dn.  H&L  zxzUi,  HO. 
(a)  Co.  UK.  OS  (»)  1  Hal,  P.  C.  U. 


(12)  Tia  power  to  bequeath  perwpatty  ii  Ukeu  fhnn  Imbnte  bv  atatate  7  'Vfm.  IT,  and  1 
Vio.  o.  36,  B.  7. 
(13}  [This  is  inooneotlj  ezpreeaed.    Ist.  The  infant  it  fntad  in  Mb  ovn  luuQe  alone  ■ 


other  person,  bnt  he  aweara  to  defend  hia  cooae  by  gnudian,  being  auppoged  without  digcretion 
h)  appoint  an  attomey  for  that  parpose.  3d.  He  does  not  neeeMorSi/  appear  by  his  guardian  at 
the  text  impliea,  bnt  W  any  person  whom  the  court  shall  appoint  guardW  ad  Uiem  U>  defond 
that  paitioolai  enit.  It  is  within  the  province  of  eVs^  omtrt  to  appoint  a  guardian  ad  iHem, 
where  a  party  in  a  soit  is  an  infant.    See  voL  III,  p.  ^,  ?4.1 

(14)  [An  rniant  eiacntor  may  bub  by  attomey.    2  Stra.  783 ;  3  Samid,  SIS. 

And  where  a  plaintiff,  an  iafaat,  appears  by  attorney,  it  Ib  cored  after  Verdict  tat  him  by  Qto 
21  Jac.  I,  c.  13,  g.  2,  iir  by  1  Ann.  o.  16,  b.  3,  after  judgment  by  confeeeioii,  ijj  dioit,  nounun 
infonaatoBj  in  any  eonrt  of  leootd,  or  after  writ  of  inqnijj  execulod. 

If  an  infant  sue  by  guardian,  or  prochein  amy,  he  cannot  afterwude  remove  hie  Koardiau,  or 
disavow  the  aotjon  of  ois  prochein  amy  :  F.  N.  B.  63,  K.  7th  ed. ;  but  he  may  either  have  a 
writ  out  of  chancery  to  remove  him,  or,  which  is  the  lun^  doiubb,  may  apply  to  the  court,  who 
may  remove  him  at  their  diacretion.  Id, ;  Gro.  Car.  261.] 


i:y.:^,00' 
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fixia  innocent ;  yet  if  be  was  (Mi  eapax,  and  oould  iUsoem  between  good  and 
evil  at  the  time  of  the  oS^oe  committed,  he  may  be  convicted  and  imdeirgo 
judgment  and  execution  of  death,  though  he  hath  not  attained  to  years  of 
pub^y  or  *diecretion.  {x)  And  Sir  Mathew  Hale  gives  ns  two  instancee,  r,^  .  „.  -. 
one  of  a  girl  of  thirteen,  who  was  bamed  for  killmg  her  mistress ;  an-  *-  ^ 
other  of  a  boy  still  younger,  that  had  killed  his  companion,  and  hid  himself, 
who  was  hanged ;  for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong, 
and  could  discern  between  good  and  evil:  ana  in  Bach  cases  the  maxim  of  law 
is,  that  maUtia  supple  atatem.  So  alao,  in  much  more  modem  times,  a  boy  of 
ten  years  old,  who  was  guilty  of  a  helnong  murder,  wae  held  a  proper  subject  for 
camtal  punishment,  by  the  opinion  of  all  the  judges,  (y) 

With  regard  to  estates  and  civil  property,  an  in&nt  hath  maoy  privilegea 
which  will  oe  better  understood  when  we  come  to  treat  more  particularly  of 
those  matters :  but  this  may  be  said  in  general,  that  an  infant  shall  lose  nothing 
by  non-claim,  or  neglect  of  demanding  nis  right ;  nor  shall  any  other  laches  or 
negligence  be  imputed  to  an  infant,  except  in  some  very  particular  cases. 

It  IS  generally  true,  that  an  infant  can  neither  alien  nis  lands,  nor  do  any 
legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  contract,  that  will  bind 
him.  But  still  to  all  these  mles  there  are  some  exceptions :  part  of  which  wfre 
juat  now  mentioned  in  reckoning  up  the  different  capacities  which  they  assume 
at  different  ages:  and  there  are  others,  a  few  of  which  it  may  not  be  improper 
to  recite,  as  a  general  specimen  of  the  whole.  And,  first,  it  is  true,  that  in&nts 
cannot  alien  their  estates :  but  infant  trustees,  or  mortgagees,  are  enabled  to 
convey,  under  the  direction  of  the  court  of  ch«icery  or  exchequer,  or  other 
courts  of  equity,  the  estates  they  hold  in  trust  or  mortgage,  to  sueh  person  as 
the  court  shall  appoint,  {z)  Also  it  is  generally  tme,  l^at  an  infant  can  do  no 
l^al  act :  yet  an  mfant,  who  has  had  an  advowson,  may  present  to  the  benefice 
when  it  beimmeo  void,  (a)  For  the  law  in  this  case  dispenses  with  one  rule,  in 
order  to  maintain  othera  of  far  *greater  oonseqnence :  it  permits  an  in-  r  tAoo  -i 
&nt  to  present  a  clerk,  who,  if  unfit,  may  be  rejected  by  the  bishop,   L  ^ 

rather  than  either  suffer  the  ohorch  to  be  noBerved  till  he  comes  of  age,  or  per- 
mit the  in&nt  to  be  debarred  of  his  right  by  lapse  to  the  bishop.  An  infant 
may  also  purchase  lands,  bnt  his  purchase  is  incomplete:  f<9r,  when  he  comes  to 
age,  he  may  either  agree  or  disagree  to  it,  as  he  thinks  prudent  or  proper,  with- 
out alleging  any  reason ;  and  so  may  his  heirs  after  him,  if  he  dies  without  having 
completed  his  agreement,  {b)  It  is,  farther,  generally  true,  that  an  infant,  under 
twentv-one,  can  make  no  deed  hut  what  is  afterwards  voidable:  yet  in  some 
cases  (c)  he  may  bind  himself  apprentice  by  deed  indented  or  indentures,  For 
seven  years ;  and  (d)  he  may  by  deed  or  will  appoint  a  guardian  to  his  children, 
if  he  has  any.  Lastly,  it  is  generally  true,  that  an  in^t  can  make  no  other 
contract  that  will  bind  him :  (16)  yet  he  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  physic,  and  such  other  uecessarieB ;  (16)  and  likewise 


(15)  (It  hu  been  couaidered,  ttoA  a  bill  of  exohaoRS,  or  nsKOliable  Mcnritf ,  ^ven  hy  an  infant 
daiinc  bia  minoritv,  is  in  no  caae  binding  on  him,  thongh  pr«n  for  neoessanea :  3  Camp.  562, 
663:  Holt.C.  H.  P.  78;  IT,  B.  40;  4  Prfoa,  300;  Chit,  on  BUls,  5Ui  ed.  22;  and  most  olearly 
80,  If  Dot  given  fur  neceasariw.     Caith.  160.    Bol  inianof  being  a  personal  privilege,  the  infimt 


only  eaa  take  advant^  of  Uiia.    4  £ep.  _ . . 

in  in&Dt  i8  not  liable  on  an  iwoonat  stated,  even  Oioogh  tlie  partjoulan  of  Uie  aoooDnt 
were  for  neoerauieB.    1  T.  B.  40 ;  &ee  3  Staik.  36 :  olherwue  in  eqnitr ;    1  Bq.  0.  Abr. 

(16)  [The  temtiMaMfariwU  a  relative  one;  BitdtbeqtieBlioii,aB  to  wbataie  aeceesarie^miuit 
be  determined  by  the  age,  fortnDe,  etmditjon,  andiuik  in  life  of  the  infant  6ee8T.  B.  578;  1 
Bep.  Rep.  31S ;  Cuter,  315 ;  which  moit  be  real  and  not  mparanl.  Peaks,  239 ;  Bsp.  Rep.  311. 
The  qneHtion,  oa  to  what  are  necemorieSj  is  for  a  J1U7.    1  mT  and  S.  736. 

An  in&nt  ia  liable  for  necesaories  ftirmsbed  to  luii  wife  and  fiunil^,  bnt  not  for  oitides  fluniished 
in  order  for  the  manlage.  1  3tm.  168.  He  is  UaUe  for  m  mnch  gooda  BmipUod  to  him  to  trade 
with,  as  weM  oonaomed  aa  neoesaarieB  in  his  own  fomilj.    1  Car.  Rep.  94.T 
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for  hie  good  teaching  and  inatmctioti  whereby  he  roaj  profit  himeelf  aftei^ 
Wiirds.  (e)     And  thus  much  at  present,  for  the  priTileeea  and  diBabilities  of 


CHAPTEE  XVIII. 

OF  CORPORATIONS. 

We  have  hitherto  considered  persons  in  their  natural  capacities,  and  hare 
treated  of  their  rights  and  duties.  Bat,  aa  all  personal  rights  die  with  the  per- 
son ;  and,  as  the  necessary  forms  of  inveatin?  a  series  of  indiyiduals,  one  luter 
another,  with  the  same  identical  rights,  would  be  very  iuconveuient,  if  not  im- 
practicable ;  it  has  been  found  necessary,  when  it  is  for  the  advantage  of  the 
pnblic  to  have  any  particular  rights  kept  on  foot  and  continued,  to  constitute 

<t)  Co.  UtL  ITS. 

(J7)  Then  are  «  nnmber  of  oaaea  in  which  it  has  been  beld  that  certain  ooDtracts  made  br 
iufeiitB  vera  absolutely  void,  sjid  courts  have  attempted  to  distjngnish  between  aiiRh  cases  and 
tbose  in  whldt  the  infant's  oontracta  are  only  voidable  at  hia  option.  If  the  ease  is  snch  that 
the  oonlnot  oannot  be  for  tlie  infanf  a  beneSt,  it  is  said  it  is  abBolQtalj  void ;  while  if  it  ma?  or 
may  not  b«  fin  his  benefit,  aooording  to  the  ciicamstanoes,  it  is  onlf  voidable.  Whitney  v. 
Dutch,  U  Mass.  457.  Contracts  of  suretysliip  have  been  held  void  on  this  distinction.  Wheaton 
V.  East,5  YerEj  41;  Allen  t>.  Minor,  S  Call,  TO;  Maples  o.  Wightman,  4  Conn.  376;  Chandler c. 
McKinne?,  6  Mich.  317.  The  inclination  ik  the  ooiite,  however,  has  of  late  been  towards  hold- 
ing all  oontraotfl  of  infants,  which  are  not  bindin;;  upon  Qian,  to  be  voidable  only,  leaving  tha 
iuiant  to  rati^  or  disaffirm  them  at  his  option  at  the  proper  time.  Tncker  v.  Moreland,  10  PoL 
ea ;  Kline  B.  Beebe,  8  Conn.  494 ;  Cole  v.  Pennoyer,  14  IlL  168 ;  Drake's  Lessee  r.  Ramsey,  5 
Ohio,  S52.  The  proper  time  to  avoid  a  convoysnce  of  real  estate  is  when  the  srantor  comes  of 
age :  Zonch  v.  ParsoDB,  Barr.  1794 ;  bat  a  sale  of  personal  proper^  may  be  disaffirm^l  at  any 
tmie :  Stafford  v.  Roof.  9  Cow.  S26 ;  Carr  e.  Clongh,  6  Foet  380 ;  Shipman  v.  Horton,  17  Oonn. 
461 ;  md  the  plea  of  infancy  can  be  interposed  to  any  other  contract  at  any  time  when  it  is 
attmuptad  to  M  enforced.  If,  however,  an  mfant  disomrmB  a  purchase  of  property  made  bv  him, 
he  most  rettun  the  property  if  still  in  his  possession  :  Deason  c.  Boyd,  1  Dana,  45 ;  Cheshire  n. 
Bairett,  4  HeCord,  241 ;  Bndeer  t>.  Phinney,  15  Mass.  359 ;  Lynde  v.  Bndd,  3  Paige,  191 ;  Bailey 
V.  BanLbcmr,  11  B.  Monr.  1^ :  Kitchen  v.  Lee,  11  Paige,  107. 

The  ratifioation  of  a  voidable  contract  by  an  infant  may  either  be  by  a  promise  in  affirm- 
ance ;  Ford  V.  Phillips,  1  Pick.  203 ;  in  which  case  it  seems  to  be  necessary  tbat  it  be  made  to 
the  party  entitled  to  the  benefit;  Goodsell  c.  Myers  3  Wend.  479;  Hoit  v.  Underbill,  9  N.  H. 
439 ;  Smith  v.  Keliey,  13  Mete.  310 ;  WUooi  e.  Boalh,  13  Oonn.  560 ;  or,  in  the  absenoa  of  snoh 

Eromise,  the  party  after  coming  of  age  must  do  some  other  act,  either  nneqnivocally  indicat- 
ig  an  inteiit  to  affirm  the  contract,  or  that  would  render  it  ui\|aBt  fbi  him  to  disaffirm,  and 
therefore  e«top  him  &om  doing  so.  See  Delano  o.  Blake,  11  ITend.  85;  Boyden  o.  Boyden,  9 
Mete.  530. 

The  fact  that  an  in&nt  rapresents  hinwelf  to  be  of  age,  and  pmotuM  a  o«mttMt  on  that  rein«- 
sentation,  will  not  make  the  oontMOt  bindiiucapon  him.  Bnnef  «.  ttossall,  10  N.  H.  184.  Bnt 
an  infant  is  ti^egeoerally  for  his  torts,  anohe  m^  therefore  be  made  to  reapond  for  the  fiand 
in  such  a  case :  Wallaoe  v.  Moras,  5  Hill,  391 :  Fitte  c  Hall,  9  N.  H.  441 ;  or  Tor  any  other  tort, 
notwithstanding  a  contiact  ra»y  have  afforded  the  occasion  for  it  Campbell  c.  Stalies,  S  Wend. 
137 ;  0^  V.  Hotafling,  1  Hill,  311 ;  Homsr  v.  Thwhig,  3  Piok.  493. 

In  roBpeot  to  an  infimt's  contract  for  ueccasahes.  It  is  to  be  observed  tbat  it  is  binding  npon 
him  only  when  he  has  no  parent  or  guardian  to  supply  thorn,  or  when  that  dnty  is  neglected 
by  the  person  npnn  whom  it  devolves.  The  mere  fact,  therefore,  that  an  article  is  proper  and 
snitable  to  he  supplied  to  an  infant  for  his  own  personal  nse,  in  view  of  his  age  and  station  in 
life,  does  not  alone  render  him  liable  on  his  contract  to  make  pafment,  fi^  if  there  be  a  parent 
or  guu^ian  who  undertakes  in  good  fbith  to  supply  his  wants,  neither  Ifae  iu&nt  nor  any  third 
person  is  at  hberty  tu  sobstltute  Ills  judgment  as  to  what  is  neediU  for  that  of  the  proper  gnard- 
W  Ford  V.  Fothergill,  1  Peake,  N.  P.  230 1  Kline  o.  I/Amonreni,  S  Paige,  419 ;  Perrin  r.  Wil- 
SOD,  10  Mo.  451.  Goods  t«  bo  emploVed  in  trade  are  not  neoessaiies  for  an  infant ;  Whittinaliam 
V.  Bill,  Cro.  Jao.  494 ;  Whywall  v.  ChOnl^on,  S  Strange,  1063 ;  neither  are  repairs  upon  his  bnild- 
tega ;  Topper  v.  Caldwell,  12  Mete.  559 ;  not  insurance ;  Uut.  Fire  Ins.  Co.  t>.  Noyes,  37  S.  H. 

345.    If  ne  be  a  father,  neoesaaries  for  hisohildren  axe  neoessarier  '--*-»—-  "--' —  " • 

Bibb.  330;  and  h«  is  liable  for  the  ant«naptial  debts  of  his  wifb. 
Boach  V.  Quick,  9  Wend.  33a 
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artificial  persons,  who  may  maintain  a  perpetual  socoesuon,  and  oijoy  a  kind  of 
legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  coiporate,  (corpora 
corporaia,)  or  corporations :  of  which  there  is  a  great  vuiety  subsisting  for  the 
advancement  of  religion,  of  learning,  and  of  commerce ;  in  order  to  preserve 
entire  and  forever  those  rights  ana  immunities,  which,  if  they  were  granted 
only  to  those  individnals  of  which  the  body  corporate  is  composed,  would  upon 
their  death  be  utterly  lost  and  extinct.  To  shew  the  advantsfea  of  these  incor- 
porations, let  us  consider  the  case  of  a  college  in  either  of  our  universities, 
founded  ad  studmdwn  ei  orandum,  for  the  encouragement  and  support  of  relig- 
ion and  learning.  If  this  were  a  mere  voluntary  assembly,  the  individuus 
which  compose  it  might  indeed  read,  pray,  study,  and  perform  scholastic  exer- 
cises together,  so  long  as  they  could  agree  to  do  so ;  but  they  *could  r  ^acq  i 
neither  frame,  nor  receive  anv  laws  or  rules  of  their  conduct ;  none,  at   l-  J 

least,  which  would  have  any  binding  force,  for  want  of  a  coercive  power  to  create 
a  sufficient  obligation.  Neither  could  they  be  capable  of  retaining  any  privi- 
leges or  immunities ;  for,  if  such  privile^  be  attacked,  which  of  all  this 
unconnected  assembly  has  the  right,  or  ability,  to  defend  them  ?  And,  when 
they  are  dispersed  by  death  or  otherwise,  how  shall  they  transfer  these  advan- 
t^es  to  another  set  of  students,  equally  unconnected  as  themselves  ?  So  also, 
with  r^ard  to  holding  estates  or  other  property,  if  land  be  granted  for  t^e  pur- 
poses of  religion  or  learning  to  twenty  individuals  not  incorporated,  there  is  no 
legal  way  of  continuing  the  property  to  any  other  persons  for  the  same  purposes, 
but  by  endless  conveyances  from  one  to  the  other,  as  often  as  the  hands  are 
changed.  But  when  they  are  consolidated  and  united  into  a  corporation,  they 
and  their  successors  are  then  considered  as  one  person  in  law :  as  one  person, 
they  have  one  will,  which  is  collected  from  the  sense  of  the  majority  of  the  in- 
dividuals :  this  one  will  may  establish  rules  and  orders  for  the  regulation  of  the 
whole,  which  are  a  sort  of  municipal  law  of  this  little  republic ;  or  rules  and 
statutes  may  be  prescribed  to  it  at  its  creation,  which  are  then  in  the  place  of 
natural  laws:  the  privileges  and  immunities,  the  estates  and  posseseion,  of  the 
corporation,  when  once  vested  in  them,  will  be  forever  vested,  without  any  new 
conveyance  to  new  successions ;  for  all  the  individual  members  that  have  existed 
from  the  foundation  to  tits  present  time,  or  that  shall  ever  hereafter  exist,  are 
but  one  person  in  law,  a  person  that  never  dies ;  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  which  compose  it  are  changing 
every  instant 

The  honor  of  originally  inventing  these  political  constitutions  entirely  belongs 
to  the  Romans.  They  were  introduced,  as  Plutarch  says,  by  Numa ;  who  flnd- 
^g)  upon  his  accession,  the  city  torn  to  pieces  by  the  two  rival  factions  of 
Sabines  and  Romans,  thought  it  a  prudent  and  politic  measure  to  subdivide 
these  two  into  many  smaller  ones,  by  ^instituting  separate  societies  of  r*4Ag-i 
every  manual  trade  and  profession.    They  were  laterwarda  much  con-   I-  ^ 

sidered  by  the  civil  law,  (a)  in  which  they  were  called  unwersiiaies  as  forming 
one  whole  out  of  many  individuals ;  or  collegia,  from  being  gathered  together : 
they  were  adopted  also  by  the  canon  law,  for  ike  maintenance  of  ecclesiastical 
discipline;  and  from  them  our  spiritual  corporations  are  derived.  But  our 
laws  nave  considerably  refined  and  improved  upon  the  invention,  according  to 
the  usual  genius  of  the  English  nation :  particularly  with  regard  to  sole  corpora- 
tions, consisting  of  one  person  only,  of  which  the  Roman  lawyers  had  no  notion ; 
their  maxim  being  that  "  irex/aciunt  collegium."  (b)  Thou^  they  held,  that  if 
a  corporation,  originally  consisting  of  three  persons,  be  reduced  to  one,  "  at  uni- 
versitas  ad  unum  redit,"  it  may  still  subsist  as  a  corporation,  "  et  stet  wmtett 
universitaiis."  (c) 

Before  we  prooeed  to  treat  of  the  several  incident  of  corporations,  as  regarded 
by  the  laws  of  England,  let  us  first  take  a  view  of  the  several  sorts  of  them ; 
and  then  we  shall  be  better  enabled  to  apprehend  their  respective  qualities. 
(a)  ff.  I.  i,  (.  1,  jMT  M.  (b)  ly.  so,  IS,  e.  (o  rf.  s,  4.  ^. 
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The  flnt  dinaifHi  of  oorporatioBB  is  into  aggregate  tmd  eoU.  (1)  Coipontiom 
aggKga,te  coiiBist  of  many  peraone  united  together  into  one  sooietj,  ana  am  kept 
tip  by  a  perpetual  Buccefleiou  of  members,  eo  se  to  continue  forever :  of  which 
kind  are  the  mayor  and  Gomraonalty  of  a  city,  the  he&d  and  felloWB  of  a  ooUege, 
the  dean  and  chapter  of  a  oathedml  church.  Corporations  sole  cooBist  of  one 
person  only  and  his  moceseorB,  in  some  particnlar  station,  who  are  incoiporated 
by  law,  in  order  to  give  them  some  legal  capacities  and  advaatages,  particularly 
that  of  perpetuity  which  in  their  natural  persons  they  could  not  have  had.  In 
this  sense  the  king  is  a  sole  corporation;  ((2)  so  is  a  bishop;  bd  are  some 
deans,  and  prebendaries,  distitict  from  their  Boverol  chapters ;  and  ao  is  erery 
parson  and  vioar.  And  the  necessity,  or  at  least  nee,  of  this  institntion  will  be 
r  *470 1  ™ry.  *PP*™Dt,  if  we  consider  the  case  of  •»  parson  of  a  chnrch.  At  the 
*■  -I   original  endowment  of  parish  churches,  the  freehold  of  the  chnrdi, 

the  churchyard,  the  parsonage  house,  the  glebe,  and  the  tithes  of  the  parish, 
were  vested  in  the  then  parson  by  the  bounty  of  the  donor,  as  a  temporal  reoom- 
petne  to  him  for  hie  spiritnal  care  of  the  inhabitants,  and  vrith  intent  that 
the  same  emoluments  should  ever  afterwards  continue  as  a  recompense  for  the 
same  care.  But  how  was  this  to  be  effected  ?  The  ft«ehold  was  vested  in  the 
parson;  and,  if  we  suppose  it  vested  in  his  nstoral  capacity,  on  his  death  it  might 
descend  to  hie  heir,  and  would  be  liable  to  his  debts  and  incumbtanees :  or,  at 
best,  the  heir  mi^ht  be  compellable,  at  some  trouble  and  expense,  to  oonvey 
these  rights  to  the  succeeding  incumbent  The  law  therefore  has  wisely  or- 
dained, that  the  parson,  quatenus  parson,  shall  never  die,  any  more  than  the 
king;  by  making  him  and  his  successors  a  oorporation.  By  which  means  all 
the  original  rights  of  the  pareonage  are  pies^ved  entire  to  the  saccessor;  for 
the  present  incumbent,  and  hie  pt^eoeseor  who  lived  seven  o^itnries  ago,  are  in 
taw  one  and  the  same  person ;  imd  what  was  given  to  the  one  was  gijea  to  the 
other  also. 

Another  division  of  inoorporations,  either  sole  or  aggr^atc,  is  into  eoelmiagtieal 
and  lay.  (2)  Ecclesiastical  corporations  are  where  tiie  members  that  compose  it 
are  entirely  spiritaal  persons :  such  as,  bishops ;  certain  deans,  and  prebeuaairies ; 
all  archdeacons,  parsons,  and  vioars;  which  are  eole  corporations;  demis  and 
chapters  at  present,  and  formerly  prior  and  convent,  abbot  and  monks,  and  the 
like,  bodies  aggregate.  These  are  erected  for  the  furtherance  of  rdigion,  and 
perpetnating  the  nghts  of  the  church.  Lay  corporation  s  are  of  two  sorts,  civil  and 
eleemotynary.  The  dvil  are  such  aa  are  ereeted  for  a  variety  of  temporal  pur- 
poses. The  Idng,  for  instance,  is  made  a  corporation  to  prevent  in  general  the 
possibility  of  an  interregtium  or  vacancy  of  the  throne,  and  to  preserve  the 
possessions  of  the  crown  entire ;  for  immediately  upon  the  demise  of  one  king, 
fais  successor  is,  ae  we  have  formerly  seen,  in  fnU  jroesession  of  the  regal  rights 
and  dignity.  Other  lay  coirwrations  are  erected  for  the  good  government  of 
I  •471 1  **  ^^"^  "^^  particular  district,  as  a  mayor  and  oommonalty,  bwliff  and 
*■  -I   burgessee,  or  the  like :   eome  for  the  advancement  and  regulation  of 

manQ&ctares  and  commerce;  as  the  trading  companies  of  London,  and  other 
towns :  Mid  some  for  the  better  carrying  on  of  divers  special  purposes ;  as 
churchwardens,  for  conservation  of  the  goods  of  the  pansh ;  the  college  of 
physicians  and  company  of  surgeons  in  ^ndon,  for  the  improvement  of  the 
medical  science ;  the  royal  society  for  the  advancement  of  natural  knowledge ; 


<1)  The  number  i^  owporatioiu  sole  in  tlie  United  States  most  be  veiy  fow  indeed.  It  la 
poBBible  that  Oie  BtUotoa  of  some  states  veetiiig  Uie  property  of  Hie  BoQuin  CathoHo  ohiucb 
m  Va»  bishop  and  big  EOccsBaoiB  -omj  have  tiie  effiaot  to  make  Um  a  o^poratiaii  sole ;  and 
some  public  officers  bave  corporate  powers  for  the  purpose  of  holding  property,  and  <A  soing  and 
beinrBned. 

(2)  Eooledastical  cnrporatioDS,  in  tlie  proper  meaning  of  that  t«rm,  do  not  eriat  in  tte 
United  States.    The  religiolu  sooieties  wUoh  are  incorporated  nndm  the  state  lava  tm  mere  pri- 
vate oivil  oorpMvtJons,  snbject  to  the  like  visitation  and  oontrol  with  the  oorporations  for  aeoBlai 
pniposes.    See  note,  ante,  p.  376. 
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and  tha  society  of  antiqnariea  for  promotiDg  the  study  of  antiqnitMB.  And 
amon^  tlieae  I  am  iuclined  to  think  the  gen«w  corporftte  bodies  of  the  univer- 
sities of  Oxford  and  Cambridge  maet  be  ranked :  for  it  is  olew  tiiey  are  not 
spiritual  or  ecclesiastical  corporations,  being  composed  of  mote  laym^i  than 
clergy:  neither  are  they  eleemosynary  foundatione,  though  atipendaare  aamaxed 
to  particular  magistrates  imd  profesBors,  any  more  than  other  corporations 
where  the  acting  officers  have  standing  salaries ;  for  these  are  rewards  sro  ^era 
et  labors,  not  charitable  donations  only,  since  every  stipend  is  preceded  by  service 
and  duty :  they  seem  therefore  to  be  merely  civil  corporBitioiiB.  The  oleemoay- 
nary  sort  are  such  as  are  constituted  for  the  perpetual  distributiou  of  the  free 
alms,  or  bounty,  of  the  founder  of  them  to  sat^  persons  as  he  has  directed.  Of 
t^  kind  are  all  hospitals  for  the  maintenance  of  the  poor,  sick,  and  impotent; 
and  all  collies  both  in  our  aniveraitidB  and  out  (s)  of  them ;  which  colleges  ore 
founded  for  two  purposes ;  1.  For  the  promoticm  of  piety  md  learning  by  proper 
regulations  and  ordinances.  3.  For  imparting  assistanoe  to  the  members  of  those 
bcMies,  in  order  to  enable  them  to  prosecute  their  devotion  and  studies  with 
greater  ease  and  assiduity.  And  aU  these  eleemosynary  oorpotataons  are,  strictly 
speaking,  lay  and  not  ecclesiastioal,  even  though  oomposed  of  ecclesiaBtical  per- 
sons, if)  and  altiioTigh  they  in  some  things  partake  of  the  nature,  privil^es,  and 
lestncbons  of  ecoleeiastical  bodies.  (3) 

*Having  thus  marshalled  the  several  spedes  of  corporations,  let  UB  r  ^Am  -i 
next  proewd  to  consider,  1.  HowoorporationBing^ertumaybeoreated.  *-  ^ 
2.  What  are  their  powers,  capaeities,  and  inoapaoities.  3.  How  corporations  are 
visited.    And  4.  How  they  may  be  dissolved. 

I.  Corporations,  by  tiie  civil  law,  seem  to  have  been  created  by  the  mere  act, 
and  voluntary  association  of  their  members ;  provided  such  convention  was  not 
contrary  to  law,  for  then  it  was  tUioitum  eoUeaiwa.  ( g)  It  does  not  appear  that 
the  prince's  consent  was  necessary  to  be  actually  given  tothefonndationofthem; 
but  merely  that  the  original  founders  of  these  voluntuy  and  friendly  societies, 
for  they  were  little  more  than  such,  tQioald  not  establish  aay  meetings  in  oppo- 
mii(m  m  the  laws  of  the  state. 

But,  with  as  in  Eof^laud,  the  king's  consult  is  absolutely  neoeasuv  to  Uie 
ereetion  of  any  corporation,  eitiier  impBedly  or  expressly  given.  (A)  (4)    The  kin] 

,  . _   .    _ ,_._ mttw  oooiloent.  ud  eodowed  with 

mao)' TalnAUe  privUuM,  kboot  tba  eleranlb  ceDtar;:  1  Bob.  Cb.  V.  SO;  tDwhlDh  the  eoiiMntafllwfbutU 
■Dveralni  WH  absotowlr  neo«aU7,  M  mkn;  of  bis  prerosattrM  and  rertnue*  were  tbwebr  oomiderably 

(3)  [They  are  1^  oorporationB  bwaoae  they  are  not  vnl^eat  to  the  juisdiotloii  of  the  eode- 
UBBtica]  oonrta,  or  to  the  vlBitatJona  of  tlia  oraiiiBiy  of  dioDoeati  in  theiT  gnMtnal  characters.  ] 

(4)  CorporationB  In  the  United  States  am  tte  creatoiie*  of  the  legidatlTe  aathori^.  Baob 
oorporatiou  ii  either  oroated  by  a  ^ledal  act  of  the  lepalatnie,  which  de&ueB  its  objects  and 
apeoifiee  ita  powers,  and  is  called  a  charter,  or  it  ie  formed  by  the  volant«ry  aaeooiation  of  ita 
memberB  nnder  some  general  law  of  the  state,  which  pennite  them  to  become  a  oorponUJon 
□n  Babeciibing  the  proper  agreement,  and  observlnK  sach  other  forma  as  may  be  prescribed. 
CoipoTBttoua  are  eittier  pnblio  or  private.  The  fim  are  for  the  moat  part  created  for  the  pnr- 
poBM  of  mnoidDal  govenunent,  in  wbioh  case  ihe  oornoraton  have  no  choice  bnt  to  accept 
tbe  cbarter,  and  to  exercise  the  corporate  powers  ouder  it.  Charters  of  private  inoorpora- 
tion,  on  the  other  hand,  the  corporators  are  not  compellable  to  accept,  bnt  if  they  do  bo,  Uie 
eharter  becomes  a  contract  between  them  and  the  state,  and  the  state  cannot  repeal  or  modify 
it  withont  their  assent,  nnlees  the  right  I«  do  so  was  reserrod  when  it  was  granted.  Dart* 
month  College  v.  Woodward,  4  Wheat.  S18.  In  serer^  of  the  states,  corporations  for  other 
than  mniiicipal  purposes  are  forbidden  to  be  creat«d  except  for  a  limited  period,  and  with  full 
power  to  repeal  and  amend ;  and  in  some,  also,  thej  con  only  be  formed  mider  general  laws. 
The  riffbta  and  privileges  claimed  under  charters  of^inoorporation  are  to  be  etrictlj  construed 
M  againat  the  corporators.  Providence  Bank  v.  Billings,  4  Pet.  514  j  Charles  River  Bridge  v. 
'Wamn  Bridge,  11  id.  544  ;  PenasvlvaDia  E.  B,.  Co.  «.  Canal  CommissiouerB,  21  Fenn.  St  93; 
Bradley  v.  H.  Y.  and  Jf.  H.  R.  R.  (5).,  SI  Conn.  306 ;  Reed  v.  Toledo,  18  Ohio,  161 ;  Dunham  v. 
Booheatw,  5  Cow.  46& ;  Mining  Co.  r.  Baker,   3  Sev.  386. 

When  no  charter  can  be  proved,  tbe  ezerciae  of  corporate  righta,  for  a  period  whereof  the 
memory  of  man  runneth  not  to  the  oon^ary,  is  snfflcieot  evidence  that  sncb  rights  were  arid. 
nally  granted  by  the  proper  authority.    The  King  d.  Mayor,  Ao.,  of  Stratford  upon  Avon,  14 

317  , 
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implied  coneent  is  to  be  found  in  corporations  wfaioh  exiet;  by  force  of  the  eontnum 
law,  to  which  onr  fonner  kings  are  aapposed  to  have  dven  tiieix  ooncnrrence; 
common  law  being  nothing  ebe  bnt  caetom,  arising  fiom  the  aniTersal  agree- 
ment of  the  whole  oommnnity.  Of  tfaia  sort  are  the  king  himself,  all  bishops, 
parsonB,  vicars,  churchwardens,  and  some  others;  who  by  common  law  have 
ever  been  heid,  as  far  as  our  books  can  shew  us,  to  have  been  corporationB, 
virtute  officii:  and  thte  incorporation  is  so  inseparably  annexed  to  their  oSBces, 
that  we  cannot  frame  a  complete  legal  idea  of  any  of  tJieae  persons,  bnt  we  must 
r  *473 1  ^^  ^^^^  ^^  '^^^  ^  corporation,  capable  to  transmit  *hiB  rights  to  his 
'■  '  suooessors  at  the  same  time.  Another  method  of  implication,  whereby 
the  king's  consent  is  preaamed,  is  as  to  all  corporations  by  prescription,  snch  as 
the  city  of  London,  and  many  others,  (t)  which  have  existed  as  oorpoistiona, 
time  wnereof  the  memory  of  man  mnneth  not  to  the  contrary ;  and  therefore 
are  looked  upon  in  law  to  he  well  created.  For  though  the  members  thereof 
can  shew  no  legal  charter  of  incorporation,  yet  in  cases  of  such  hij;h  antiqni^ 
the  law  presumes  there  once  was  one ;  and  tnat  by  the  variety  of  accidents  wnicn 
a  length  of  time  may  produce,  the  charter  is  lost  or  destroyed.  The  methods  by 
which  the  king's  consent  is  expressly  giyen  ere  either  by  act  of  parliament  or 
charter.  By  act  of  parliament  of  which  the  royal  assent  is  a  necessary  ingre> 
dient,  corporations  may  undonbtedly  be  created:  (j)  bnt  it  ia  observable,  that, 
till  of  late  years,  most  of  these  Btatnt«8  which  are  usually  cited  as  having  created 
corporations  do  either  confirm  such  as  have  been  before  created  by  the  king,  as 
in  the  case  of  the  College  of  Physicians,  erected  by  charter  10  Hen.  VII^  (ik) 
which  charter  was  afterwards  confirmed  in  parliament ;  (l)  or  they  permit  the 
king  to  erect  a  corporation  in/ttiuro  with  snoh  and  snch  powers,  as  is  the  case 
of  the  Bank  of  England,  (m)  and  the  society  of  the  British  Fishery,  (n)  So  that 
the  immediate  creative  act  was  usually  performed  by  the  king  alone,  in  yirtne  of 
his  royal  prerogative,  (o) 

All  the  other  methods,  therefore,  whereby  corporations  exist,  by  common  law, 
by  prescription,  and  by  act  of  parliament,  are  for  the  moat  part  redncible  to  this 
of  the  king's  letters  patent,  or  charter  of  incorporation.  The  king's  creation 
may  be  performed  by  the  words  "creamua,  erigimua,fundamus,  incorporamut," 
or  the  like.  Nay,  it  is  held,  that  if  the  king  grants  to  a  set  of  men  to  have 
r*474l  9^^"^  mereatoriam,  a  *  mercantile  meeting  or  assembly,  (^)  this  is 
*■     '    i   alone  suf^cient  to  incorporate  and  establiah  them  forever,  (o) 

The  parliament,  we  observed,  by  its  abeolnte  and  transcendent  antbority,  may 
perform  this,  or  any  other  act  whatsoever;  and  actually  did  perform  it  to  a 
great  extent,  by  statute  39  Eliz.  c  5,  which  incorporated  all  hoapitala  and  honses 
of  correction  foanded  by  charitable  persons,  without  fiirtlier  trouble:  and  the 

10  t  IdM.  StO.            (A  10  Bap.  ».    1  Bon.  Ate.  BU.            (Ir)  8  B«p.  lU. 
(DUandUHeu.  VULdS.             (in)  Stat.  B  udS  W.  ud  H.  a:l). 
(•)  Stat,  tt  tim.  D,  c.  i.            (o)  See  pu«  171.                                           inTV 
(P1  (HUrisnlBertMiu)Dstha8>i(iiu&&Sain1t)',dnlndlhmiawnrbZUO.ai 
'A  Ui  tbmn  towards  tba  ainBMi  of  Ibc  or '•-      '-'  "- "'- 
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But,  360;  Bobie  «.  Sedipriok,  3G  Barb.  396. 

iptive  evidence  that  »  oharWr  luw  bMU  I,.  _ ..  .... 

a  addressed  bi  ajarj,  and  though  not  oonolnaive  npon  them,  if  it  raasouablf  xatiafieB  their 
minds,  it  will  JaBtifv  thsm  in  a  verdict  fludlag  tlie  oorpurate  eiiBt«nDe.  MM'or  of  Hall  c.  Homer, 
Cowp.  108;  Dillingham  0.  Snow,  5Maa«.653;  Bow e.  AUenBtown,  34  IT.  H.  351 ;  Stockbridgev. 
Weat  Stuokbrldge,  12  Maw.  400 ;  Trott  tr.  Warren,  8  Feirf.  2S7 :  New  Boaton  v.  DmibBrtoii,  13 
N.H.400;  andlQid-OTl. 

So  c<»poTationR  maj  eiiat  bj  implication.  If  there  be  granted  bv  tbe  state  to  individnaU 
■ooh  prnpertr,  rigbti  or  frtmohiseH,  or  imposed  upon  them  snoh  boraens,  as  can  only  be  prop- 
eri]^  Selfl,  enjoyed,  oontinood  or  borne,  wjoording  to  the  terms  of  the  grant,  by  a  oorporata 
entitT,  the  intentioa  to  create  anoh  oorporaM  entity  ia  to  be  preanmed,  and  ooipotate  oapaci^ 
U  held  to  be  conferred,  so  far  aa  is  neceasaiy  to  effectoate  the  parpoae  uf  the  grant  or  bnrden. 
Dyer,  400 ;  Conservators  of  Riser  Tone  v.  Ash,  10  B.  and  C.  349 ;  per  Kent,  Chanoellor,  in  Den- 
ton V.  JaokBon,  2  Johns.  Cb.  325 ;  Colbum  «.  BUenwood,  4  N.  H.  101 ;    Atkinson  v.  Bemls,  11  N. 
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same  has  b«eti  done  in  other  cases  of  charitable  fonndationB.  Bnt  otherwise  it 
has  not  formerly  been  usual  thus  to  intrench  upon  the  prerogative  of  the  crown, 
and  the  kin^  may  prevent  it  when  he  pleases.  And,  in  the  particalar  instance 
before  mentioned,  it  was  done,  as  Sir  Edward  Coke  obserres,  (r)  to  avoid  the 
chaises  of  incorporation  and  licenses  of  mortmain  in  small  benefactions ;  which 
in  his  days  were  grown  so  great,  that  they  discouraged  many  men  from  under- 
taking these  pious  and  charitable  works. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  erecting  corpora^ 
tions,  (a)  though  the  contrary  was  fonnerly  held:  (/)  that  is,  he  mav  permit  the 
subject  to  name  the  persons  and  powers  of  the  corporation  at  his  pleasure;  but 
it  is  really  the  king  that  erects,  and  the  subject  is  but  the  instrument:  for 
though  none  but  the  king  can  make  a  corporation,  yetgui  facit  per  ahum,  fadt 
per  ae.  (u)  In  this  manner  the  chancellor  of  the  ifniTersity  of  Oxford  has 
power  by  charter  to  erect  corporations ;  and  has  aotnally  often  exerted  it,  in  the 
erection  of  several  matriculated  companies,  now  subsisting,  of  tradesmen  sub- 
servient to  the  students. 

When  a  corporation  is  erected,  a  name  must  be  given  to  it ;  and  by  that  name 
alone  it  must  sue  and  be  sued,  and  do  all  *legal  acts ;  though  a  very  r « .he  i 
minute  variation  therein  is  not  materiaL  (v)  Such  nune  is  the  very  '-  -' 
being  of  its  constitution;  and,  though  it  is  the  will  of  the  king  that  erects  the 
corporation,  yet  the  name  is  the  Imot  of  its  combination,  without  which  it 
could  not  peifonn  its  corporate  functions,  (w)  The  name  of  incorporation,  says 
Sir  Edward  Coke,  is  as  a  proper  name,  or  name  of  baptism ;  and  therefore  when 
a  private  foundei  gives  his  college  or  hospital  a  name,  he  does  it  only  as  a  god- 
^her,  and  by  that  same  name  the  king  miptizes  the  incorporation  .(z)  (6) 

U.  After  a  corporation  is  so  formed  and  named,  it  acquires  many  powers, 
rights,  capacities,  and  incapacities,  which  we  are  next  to  consider.  Some  of 
these  are  necessarily  and  inseparably  incident  to  every  corporation;  which  inci- 
dents, as  soon  as  a  corporation  is  duly  erected,  are  tacitly  annexed,  of  course.  ( y) 
As,  1.  To  have  perpetual  succession.  (6)  This  is  the  very  end  of  its  incorporation : 
for  there  cannot  be  a  succession  forever  without  an  incorporation ;  (z)  and  there- 
fore all  aggregate  corporations  have  a  power  necessarily  imphed  of  electing  mem- 
bers in  the  room  of  such  as  go  ofl*.  (a)  2.  To  sue  or  be  sued,  implead  or  be  impleaded, 
grant  or  receive,  by  its  corporate  name,  and  do  all  other  acts  as  natural  persons 
may.  3.  To  purchase  lands,  and  hold  them,  for  the  benefit  of  tbemselvea  and  their 
saocessors;  which  two  are  consequential  to  the  former.  4.  Tohaveacommon 
seaL  For  a  corporation,  being  an  invisible  body,  cannot  manifest  its  intentions 
by  any  personal  act  or  o^  discourse :  it  therefore  acts  and  speaks  only  by  its 

|r)  1  IdM.  Tsa.        (1)  Bro.  A»r.  tU.  Preroa.  E3.    VitiflT.  Aww.  88,  pL  M.       (I)  Teaibook,  S  BsD.  VU,  U. 
(•)  10  B«p.  88.  IV)  ID  B«p.  IS.  (w)  OUb.  HiA  C.  P.  iffiT  (■)  10  Rap.  iS. 

IV)  W  Bap.  a».  Hub.  111.  (a)  10  Bep.  W.  (a)  1  BolL  Abr.  814. 

(5)  [Bv  i^eacripIioQ  a  ooTpoTstioD  maV  li^ve  Mveral  diflbrent  noiuM.  Hud.  S04 ;  Lot.  1498 ; 
3  Sau.  1(0,  pL  3.  So  by  chMter  a  oorpOTation  may  be  incorporated  \>j  one  umne  and  afterwards 
by  auotlieT,  aud  aft«r  t^e  change  of  Hie  name  the  last  ought  to  be  lued.  1  Bol.  572,  t.  B5.  So 
a  change  of  name  or  new  oliatiBr  doea  not  merge  the  uioient  privileges.  4  Oo.  ST,  b.  R^  439. 
And  it  retains  the  ^vileoes  and  poseesaions  It  had  before.  1  Bol.  61^  1.  2;  1  Saond.  339.  A. 
misnomer  of  the  coTporuion  name  in  a  grant  nnder  the  oorponte  seal  is  ImniBterial.  2  Harsh. 
174;  a  Taunt.  467,  S.  C.  And  wherein  ejectment  the  demise  was  laid  to  be  bj  the  mayor,  Ac., 
ot  the  borongh  town  of  M.,  and  on  the  trial  it  tamed  ont^  from  t^e  chniter,  that  the  name  of  the 
Borporation  was  "  the  mayor,"  4c.,  omitting  "  of  the  borongh  town  "  of  M.,  it  was  held  that  this 
was  no  varianoe,  it  appearing  from  the  ohaiter  that  U.  waa  a  borongh  town ;  1  B.  and  A.  699 ; 
and  in  genetal,  a  vanance  m  this  natare  in  pleading  must  be  taken  adruitage  of  by  plea  in 
alntement.     1  B.  and  P.  30 ;  3  Campt).  39 ;  I  Saond.  340,  a. 

A  oorpcmtioD  may  be  congtitQted  of  peiBonB  natnral  or  politioal.  10  Oo.  29,  b.  It  may  Im 
composed  ont  of  uother  ooipin«Ak>n:  1  Eol.  512;  If  the  other  be  a  corporation  by  preeorip- 
don.  1  Sid.  S91. 

So  a  corporation  amregate  miff  be  without  ahead.     Bro.  Corp.  43;  10  Co.  30,  h.] 

t6)  That  is  to  say,  for  the  term  presoribed  in  the  charter  for  the  corporate  eristenoe,  which  may 
or  tuflf  not  be  unlimited. 
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commoa  seal.  (7)  For,  thongh  the  particniar  members  may  ezprew  tiieir  pti 
vste  coaseots  to  uiy  acts,  by  words,  or  Bigniog  their  names,  yet  this  does  not 
bind  ihe  corporation:  it  is  the  fisiog  of  the  seal,  and  that  only,  which  nnitee 
the  aereral  assents  of  the  individaals  who  compose  the  community,  and  makes 
one  joint  assent  of  the  whole,  (b)  5.  To  make  by-laws  or  private  statutes  for  the 
r  *<1?A  1  ^'■'^''  *goTeniment  of  the  corporation ;  which  are  binding  apon  them- 
I-  ■'  selves,  nnlesB  ooutrary  to  the  laws  of  the  land,  and  then  they  aie 

void.  (8)    This  is  ^so  incladed  by  law  in  the  very  act  of  inoorporatioD :  {c)  for 
as  natnral  reason  is  given  to  the  natnnti  body  for  uie  governing  it,  bo  by-laws  or 
statutes  are  a  sort  of  pohtical  reason  to  govern  the  body  politio.    And  this 
(ij  D*v.  U,  is.  fe}  Hob.  ni. 

(7)  The  oia  docOine  that  ompontiona  act  add  speak  only  bj  QuSr  oammM  sehl,  to  wUoh 
there  were  alw^a  scone  exoaption*  baaed  iqKm  a  rappoaed  nenwaity,  hai  baoooM  alnwat 
enticelf  obK>lele.    Hr.  Panons  in  hia  work  on  GMitnwte,  voL  1,  139,  bth  ad.,  has  eoll«eted 

ctaea  ahowing  how  generally  the  cooits  have  Tscogniied  the  power  of  ooiporationa  to  bind 
tbemselvea  in  the  Hame  way  that  natnral  peTSona  and  volnntaiv  atsodationa  dT  indtvfdaala 
maj,  throttgh  tbe  Bigency  at  oSoera  aod  other  pstMnw.  See  Blao  Cnant  oa  OoipolWioiU,  6S>  It 
1h  not  e<renTteoe»BTr,  nor  ii  It  nmal,  that  the  Mpofntmeiit  of  aMnts  be  under  aeal,  and  the 
'  corporation  maj  be  held  liable  in  Mwunpeit  on  implied  eoDtraota.  Beveilof  v.  lioootn  Oas  Co.,  6 

A.  and  B.  829;  Seagravesii.  Alton,  13  m.  366;  S.  C.  Bwlww  v.  BasUati,  15  Ud.  494.  And  this, 
uotwithstandinK  the  cbarter  points  oat  a  ^flbrent  mode  for  oonbwiUng.  Bnlklov  c.  Derby 
Fiahiiic  Co.,  9  Oonn,  958.  Board  of  BdnoatJofi «.  Ofeeoebaain,  39  III.  609.  And  it  maj-  be  held 
liebledao  on  tbe  oontraot  of  an  muatboriwd  pereon,  where  a  ratifloaticn  iy  tb.^  oorporatora  eon 
be  impUed  Inia  their  aots.  Hayward  v.  PilgAm  Society,  31  Pick.  270.  A  oontnMt  not  within 
the  appropriate  boainesH  of  the  charter  is  or  ooune  void,  whether  made  with  dne  fomuliliet  or 
Dot:^uodti.  If.  T.  and  If.  H.  It.  R.  Co.23  0oim.  502;  and  It  would  aeem  thai  in  each  a  oaae, 
no  acts  of  oonflrmntion  oould  m^e  the  oontMnt  bindiDg.  It  has  been  held,  howevw,  on  tbe 
ftromid  of  making  a  oorpaintion  n^atslble  for  Ita  wimigs^  that,  where  a  oontroot  ii  tnMe  trflnl 
vires,  and  the  ehareholdeia  have  aoqnieeoed  in  the  ehoae,  the  oorporatian  will  not  be  allowed  to 
repudiate  it  where  to  do  so  would  work  a  jn^atei  wrong  to  innocent  third  partieB  than  the  affirm* 
ance  of  the  oontract  would  to  the  aharehSders.  Bisseil  «.  M.  8  and  N.  L  H.  H.  Co.,  S2  S.  T. 
258.  Aa  agalDHt  ^e  state,  however,  a  corporation  ootiid  aoqnire  no  rif^ts  by  nsnnwdon. 
CorporatioiHi  have  no  genaml  authotitr  to  give  promiasory  notee  or  aooept  bills  of  exchaoge, 
unless  the  nature  of  the  husinetta  In  which  uiey  are  engaged  is  Bnoh  aa  to  raise  a  neoeaaaiv 
implication  of  the  eiiateuoe  of  the  aathority.     Broughtou  c.   Uanchestet  Waterworks  Co.,  3 

B.  and  A.  Ij  Bat«man  e.  Mid.  Wales  R.  R.  Co.  Law  Rep.  1  Q.  B.  630 ;  Chambers  v.  Manches- 
ter, ^.,  Rulway  Oo.,  10  Jut.  H.  S.  700;  Grant  on  Corporations,  it76;  A.  and  A.  on  Ooi^-  ii 
836,  3G7,  967.  Any  contract  aa,  for  instance,  a  conveyance  of  lands,  which,  if  exeonted  by  an 
individual,  would  require  to  be  nnder  seal,  mngt  of  oooTBe  be  nndei  seal  when  made  by  a 
corporatiun.    Zoehler  c.  Iron  Co..  3  Black,  715. 

dorporationa  ore  liable  generally  for  the  wrongful  acta  and  ueeiecta  of  their  ofltoen  and  agents, 
where  ikej  were  directly  anthortied,  or  were  done  or  occur,  in  the  regular  oonrse  of  their  empkiy- 
ment.  Cbwtnnt  v.  Batter.  4  S.  and  R.  16;  Life  and  Fire  Ins.  Co.  c.  Mechanica  Ins.  Co.,  7  wend, 
e.  Boston,  19  Piclc.  616.  And  this  thongh  the  act  of  anoh  officer  or  agent  May  have 
■    ■      ■■  Weed*.  Panama  R.  R.  Co.,  IT  N.        — 


Sonthwiok  «!^8tes,  7  Cosh.  385 ;  Railroad  Co.  v.  Derby,  14  Bow.  469.  It  was  tbnneily  SQpponeJ 
that  trespass  would  not  lie  against  a  corporation;  bat  Uie  contrary  is  now  settled.  Mannd*. 
Canal  Co.,  4  U.  and  Q.  463 ;  Edwards  v.  Union  Bank,  1  Fla.  136 ;  Barnard  v.  Stevens,  2  Aik. 
439;  Humes  v.  Knoiville,  1  Hnmph.  403;  Chicago,  ^,  R.  B,  Co.  e.  Fell,  22  111.  333;  The 
President,  Aa..  v.  Wright,  5  Ind.  2Si.  Goff  v.  Qreat  Sot.  R.  Co.,  3  £:L  and  Bl.  673 :  Harlem  v. 
Emmert,  41  Bl  319.  And  this,  it  seems,  to  recover  damages  for  BBaaolt  uid  battery.  Eastern 
CountieeR.  Co.  v.  Broom,  6  Eich.  314;  Chilton  c.  London,  Ao.,  R.  Co.,  16  M.  and  W.  313; 
Green  v.  London  ».  0.  Co,  7  C.  B.  N.  S,  200;  Ho«re«.  Fibihburg  R,  R.  Co,,  4  Cray,  465; 
Uaundv.  Canal  Co.,  4  If .  and  G.  452;  but  aee  Orr  v.  Bank  of  U.  &.,  1  Ohio,  36;  Childsr.  Bank 
of  MisBouii,  IT  Mo.  313.  They  sfe  not  liable  where  the  troBpEWS  was  wllflil,  and  not  vrlthin  the 
scope  of  the  servant's  authority.  Yaodeibilt  v.  Tnmpike  Co.,  3  N.  T.  479 ;  Fox  «.  Northern 
liberties,  3  W.  and  S.  103. 

Corporations  are  also  liable  for  the  frauds  of  their  agents  when  comiDltted  in  the  ootme  of 
their  employment,  or  where  the  corporations  reap  the  Benefit  of  them :  and  tor  libels  by  Iheii 
agents  wbicb  they  authoiixe.  Philadelphia,  Ac.,  R.  B.  Co.  v  Qulgley,  31  How.  303;  Aidrlch  «. 
Press  Printing  Co.,  9  Minn.  133. 

(6)  Cor^cations  have  a  general  power  to  make  by-laws  to  flirther  the  pnipoees  of  their 
inwiporation,  bnt  they  most  M  in  harmony  with  the  general  laws  of  the  state,  and  reasonable  in 
their  provisionB,  or  they  will  be  void  in  law.  8ee  Daviea  v.  Morgan,  1  (^mp.  and  J.  687; 
Chamb^ainof  Lundonv.  Compton,  7  D.  andR.  597;  Clark  v.  Le  Cren,  9  B.  and  C.  63:  Gkwling 
r.  Teley,  12  Q.  B.  347 ;  Dunham  v.  Rochester,  6  Cow.  463 ;  Atuthi  v,  Moiray,  16  Piok.  181 ; 
Goilutmc.  Bradford,  1  Bibb,  209  ;  Ex  parte  Burnett,  30  Ala.  461.  The  power  to  make  by-laws 
may  be  delegatitd  to  a  select  body  of  the  corporators.    Rei.  v,  Spenoer,  finrr.  1837. 
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li^  of  making  byulaws  fiir  tbnr  cm  gowxnmeaiy  not  oontrar;  to  Uie  law  of 
me  liiDd,  WM  allowed  for  the  law  of  the  twelve  tables  of  Some.(<f)  But  no 
tmdiog  ooKptmj  is  wiui  ne  allowed  to  make  Ity-laws  which  may  affect  the 
king's  prengttiT^  or  the  oommon  profit  of  the  people,  under  penalty  of  iGl^ 
BMlesB  they  be  approved  by  the  ehauo^or,  treasurer,  and  chief  joBtioes,  or  the 
judges  of  anize  in  their  cvooite ;  and,  even  though  they  be  so  approved,  etill,  if 
oontrary  to  law,  they  an  Toid.  (e)  These  fire  powers  are  inseparably  incident  to 
erery  coniorataDn,  at  least  to  every  corporation  aggmgaiej  for  two  of  them, 
t^ngh  tfiey  may  be  pracUaeA,  yet  ore  veiy  nnneoessary  to  a  corporation  sole, 
vis. :  to  have  a  corporate  seal  to  testi^  hie  sole  assent,  and  to  make  statutes  for 
tke  r^;alation  of  his  own  condnoL 

Thare  an  alto  oertun  jHivileges  and  disabilities  that  attend  an  aggregate  cor- 
ponlioB,  «a&  aie  not  apjtlioable  to  snoh  as  are  sole ;  the  reason  of  ^em  ceasing, 
•ltd  of  ooime  the  law.  It  mast  always  i^^tear  by  attorney,  for  it  cannot  appear 
in  petaon,  beine,  as  Sir  Edward  Coke  s^s,  {/}  invisible  and  existing  only  in 
iotefidmeBt  and  DDnBiderati<»i  of  la^.  It  can  neither  maintain,  orHbe  made 
defradant  to*  an  action  of  battery  or  snob  like  personal  iqjnriea ;  for  a  corpora- 
toon  can  neither  beat  nor  be  beaten,  in  its  body  politic.  (^)  A  corporation  cannot 
oommit  treason,  or  felcmj,  or  other  crime  in  its  coiporate  capacity :  (A)  thoagh 
it«  members  may,  in  theur  diBtinctindividnalcapacitiea(t)  iNeither  is  it  capable 
of  suffering  a  ^traitor's  or  felon's  panishment^  for  it  is  not  liable  to  cor-  r  ^.~„  -, 
poral  penalties  nor  to  attaioder,  forfeitnra,  or  corruption  of  blood.    It   I-  J 

ctuinot  be  executor  or  administrator,  or  perform  any  personal  duties;  for  it 
cannot  take  an  oath  for  the  due  execution  of  the  office.  It  cannot  be  seised  of 
iMtda  to  the  nfc  of  aoo&er ;  (/)  for  saoh  kind  of  confidence  is  foreign  to  the  end 
<rf  its  institution.  {9)  Neither  can  it  be  committed  to  prison ;  (i)  for,  its 
existence  being  ideal,  no  man  can  aj^rehend  or  arrest  ii  And  therefor^  aiao, 
it  cannot  be  outlawed ;  for  outlawry  always  supposes  a  precedent  right  of  arrest- 
ing, which  has  been  defeated  by  the  parties  absconding,  and  that  dso  a  corpo- 
ration cannot  do :  for  which  reasons  the  proceedings  to  compel  a  corporation  to 
appear  to  any  suit  by  attorney  are  always  by  distress  on  their  lands  and  goods.  (0 
Neither  can  a  corporation  be  eicommunicated :  for  it  has  uo  sool,  as  is  gravely 
observed  by  Sir  Edward  Coke;  (m)  and  therefore  also  it  is  not  liable  to  ^  sum- 
moned into  the  ecclesiastical  courtis  upon  any  acootint ;  for  those  courts  act  only 
pro  ealute  animm,  and  their  sentences  can  only  be  enforced  by  spiritual  censures : 
a  consideration  which,  carried  to  its  full  extent,  would  alone  demonsta«te  the 
imm)priety  of  these  courts  interfering  in  any  temporal  rights  whatsoever. 

There  aie  sieo  ottier  incidents  aad  powers  whi<m  belong  to  some  sort  of  oor- 
porations,  and  not  to  others.  An  aggregate  corporation  may  take  goods  and 
chattels  for  the  benefit  of  themselves  and  their  enccessora,  but  a  sole  corporation 
cannot :  (n)  for  such  movable  property  is  liable  to  be  lost  or  embezzled^  and  would 
nose  a  multitude  of  dispntes  between  the  successor  and  executor,  which  the  law 
is  careful  to  avoid.  (10)  In  ecdenastioal  and  eleemosynary  foundationer  the 
king  or  tixe  founder  may  give  them  ruke,  laws,  statutes,  and  ordinances,  which 
tiiey  are  bound  to  observe :  but  corporations  merely  *Iay,  constituted  for  r  ^^-g  ^ 
civil  pnrpose^ore  subject  to  no  particular  etatntee ;  (Ujbut  to  the  com-   >■  J 

fd)  SodaUt  luaii nm wlent.  daaiiu gtM ex  mMloa legt  eornnvoKI,  Hbl f^ntnto. 
('<;Sn(.l*IlBn.VTI,  o.T,  llBap.H.      (/IIOBW.K     tfl  Br>.  jfer.  iu,  CwravntkM, U.     (A)nBep.Sl. 
(0  TM  elril  law  alM  onDibia  tiMt.  Ito  Oie  mMiekBTloar  ofa  tmOj  oatponto,  Uw  dMoCMt  vnlr  ilutD  ba 
■aawn^ito In  ikalTMnDwd  capultlea.    IT. i,  t.  is, 
U)  Dro  -Ar.  HI.  A^Hh.  aj.  MU.  U.    Baoou,  orUaea,tC  (t)TItywi.  OS 

(1}  Bro.  J3>r.  tit.  Carporatiim,  11.     OiMtwry,  n.  (»j  IS  Bep.  a.  r«J  Co.  'iHX.  46. 

(S)  A  eoTpontton  eaimot  be  compelled  to 
totitMlloa,  mt  tlw  Unfit  dow  not  t£«efoi«  h 
Tldalv.  Fbii>d«lphi%2H<>w.l27.    6»ifaooiparatknw)&hkieiiedoflandBi&  trastbdiBmlved, 


M<»it««li«t«.  But  Hofi^*riiar,37Tt  704. 

^__,  ^ „ , m  Muier  u  heiT-looini  than  ta  instaiioe 

rfchrttdg  pMihg  ia  ■noowriwi  in  a  wrte  ootporatkn.    Co.  Litt  9,  n.  1.] 

(ll)[Thetr(AriMenorfauiD«iiKNMwwj^,  wUdkHe  eq^valsBt  to  Oie  az^ren  fftviiOaoa  ot  a 
charter,  are,  ta)  f^et,  tfadr  etatnte*.  ] 
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mon  law,  and  to  their  own  by-Jawa,  not  contrary  to  the  laws  of  the  realm,  (o) 
Aggregate  corporations,  also,  that  have  by  their  constitntions  a  head,  aa  a  dean, 
warden,  master,  or  the  like,  cannot  do  an^  acts  during  the  vacancr  of  the  head- 
ship, except  only  appointing  another :  neither  are  they  then  capable  of  receiving 
a  grant:  for  sncn  corporation  is  incomplete  without  ahead.  ^^)  But  there  may 
be  a  corporation  aggrentte,  constitnted  without  a  head :  [a)  as  the  collegiate 
church  of  Southwell  in  Nottingham  shire,  which  consiBts  only  of  prebendaries; 
and  the  govemora  of  the  Chwterhonse,  London,  who  haye  no  president  or 
superior  but  are  all  of  equal  authority.  In  aggregate  oorporationB,  also,  the  act 
of  the  major  part  is  esteemed  the  act  of  the  whole,  (r)  By  the  ciril  law  this 
major  part  must  have  conBiated  of  two-third£  of  the  whole,  else  no  act  could  be 
penormed :  («)  which  perhaps  may  be  one  reason  why  they  required  three  at 
least  to  make  a  corporation.  But  with  us  any  majority  is  sufflcient  to  determine 
the  act  of  the  whole  body.  And  whereas,  notwithstanding  the  law  stood  thus, 
some  fonnders  of  corporations  had  made  statutes  in  derogation  of  the  common 
law,  making  very  frequently  the  nnanimonB  assent  of  the  society  to  be  aeceseary 
to  any  corporate  act,  which  King  Henry  VIII  found  to  be  a  great  obstraotion 
to  his  projected  scheme  of  obtaining  a  surrender  of  the  lands  of  ecclesiastical 
corporations,  it  was  therefore  enacted  by  statute  33  Hen.  VIII,  c  2?,  that  all 
private  statutes  shall  be  utterly  void,  whereby  any  grant  or  election,  made  by 
the  head,  with  the  concurrence  of  the  major  part  of  the  body,  is  liable  to  he 
obstructed  by  any  one  or  more  being  the  mmonty :  but  this  statnte  extends  not 
to  any  negative  or  necessary  voice,  given  by  the  founder  to  the  head  of  any  sndi 
society.  (13) 

We  before  observed,  that  it  was  incident  to  every  corporation  to  have  a  oap»- 
r  '479 1  ^^^  *"  pnrchase  lands  for  themselves  and  *snccessora :  and  this  is  rego- 
^  -I   larlr  true  at  the  common  law.  (t)    But  they  are  excepted  out  of  the 

statute  of  wills :  (tf )  so  that  no  devise  of  lands  to  a  corporation  by  will  is  good, 
except  for  charitable  usea,  by  statute  43  Eliz.  a  4 ;  (w)  which  exception  is  again 
greatly  narrowed  by  the  statute  9  Geo.  II,  c  36.  And  also,  by  a  great  variety 
of  statutes,  (x)  their  privilege  even  of  purchasing  &om  any  living  grantor  is 
much  abridged :  so  that  now  a  corporation,  either  ecclesiastical  or  lay,  must 
have  a  license  from  the  king  to  purcnase,  (y)  before  they  can  exert  that  capacity 
which  is  vested  in  them  by  the  common  law :  nor  is  even  this  in  all  cases 

(o)  Lord  Ssym.  a  {PJ  Co.  Utt  Ml,  IM.  fqj  10  Bn>.  N. 

Cr J  Bro.  Abr.  Ht.  Corpan^&a ,  31,  M.  m  W  S,  *,  I.  f(J  10  a«p,  SO.  (»)  M  Han.  Vm,  o.  B. 

(Wi  By  tbe elilllair>,B ooTponllaa  WMlnokpable  of  taUua  luid«  unleu  bv  special  prlTllers  from  the 
cmueror.  CriUiv<K«iitNiibJp<c<aKprMbv<D  Hfriiizim  ittniarcdlMeM  aaptrtunpottt,  AMammmmt. 


(12)  Ccrporatitraa  act  by  roMorilies  to  legsa  meatinj^.  8t  Mwy's  Chnrch,  7  8.  wiii  R.  517 ; 
Horton  v.  Bapttnt  Choroli,  34  TL  316.  wEat  U  a  le^  meeting  may  depend  apon  the  oharter, 
andaponOieDatareofUieacthibedoiie.  WHerea  oorponteBotis  to  be  done  by  adetinite 
nnuber  of  penon^  tbe  maioiity  of  the  number  U  necsBBaiy  hi  oonetitnte  a  gnomm,  without 
which  no  act  can  be  done  :  Bi  parte  WillcootB.  7  Cuw,  402 ;  bnt,  where  tiie  number  ia  indwBiiite, 
it  aeenu  that  a  mwority  of  thoae  who  autai^y  meet  may  bind  all.  See  A.  and  A.  on  Corp. 
$  501.  And  even  wbere  Hie  nnmbor  1b  definite,  the  oharter  may  mti.t  leaa  than  a  m^oiit;  a 
qnonunfbr  the  trwDHMtimiof  bnaiiieHB.    Roi  v.  Hoyte,  6T.  B.  uO. 

A  legal  meeting;  being  convened,  the  act«  of  a  nmority  of  tjiose  present  will  hind  all,  noleeg 
a  diffeient  nile  u  in^acrtbed  by  the  <diarter.  Cotton  «.  Davies,  Sti.  53 ;  Bex  d.  Wyndham, 
Cowp.  377 ;  Rei  o.  Theodorlok,  8  East,  643,  And  if  any  abBtain  from  voting,  even  thouxh 
they  beam^OTitvofthenieetiiig,  they  are  supposed  to  acqniesoo  in  the  action  of  the  m^oi^ 
who  do  vot«.  Oldknow  p,  WainwilEht,  Burr,  1017 ;  Rei  v.  Foieroft,  id.  lOai ;  Goding  e. 
Veley,  7Q.  B.  43»;  Booker e.  Toong, l3  Ontt.  303 ;  State  c.  Lebre,  7  Rich.  234.  Bntthemie 
that  the  majority  may  bind  all  only  extenda  to  atriotly  corpomte  aol« ;  to  the  canylng  un  of 
the  buBinBBs,  and  not  to  the  disKilntion  of  the  coipufation  and  diotiibntion  among  membent. 
North  Am.  M.  Co. c,  Clarlce,40PeiUi.  St.  438!  State*.  Bailev,  16  tnd.  61.  It  has  been  held 
...... , _. „ ^ /, ._       .  ^,yrtpri. 

tev.  Tudor, 


that 


&m.  M.  Co.  c,  Ularke,40Peiui.  St,  438;  State  «.  Bailev,  16  tnd.  61.    It  has  been  hi 
common  law,  though  In  pnbHo  ecnpontiona  vote*  could  not  be  given  by  pco^,  yet  p 
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snfflcient.  These  itatntes  are  ^enerftUy  called  the  statutea  of  vutrtmainj  all 
purchases  made  by  corporate  bodies  being  said  to  be  piirchsses  in  mortmain,  in 
moriua  manu :  for  the  reason  of  which  appellation  Sir  Edward  Coke  (z)  offers 
manj  oonjectnree ;  bnt  there  is  one  which  seems  more  probable  than  any  that 
he  has  given  us ;  vis. :  that  these  pniohases  being  osnaUy  made  by  ecclesiaetici^ 
bodies,  the  members  of  which  (bnng  professed)  were  reolcoiied  d^  persons  ia 
law,  land  therefore  holden  by  them  m^ht  with  great  propriety  be  said  to  be 
held  in  mortua  manu. 

I  shall  defer  the  more  particalar  exposition  of  tiiese  statutes  of  mortmain  till 
the  next  book  of  these  Commetitariefl,  when  we  shidl  consider  the  nature  and 
tenares  of  estates;  and  also  the  exposition  of  those  disabling  statates  of  Queen 
Elizabeth,  which  restrain  splritnal  and  eleemosynary  corporations  from  aliening 
sttch  lands  as  they  are  at  present  in  legal  possession  of:  only  mentioning  them 
in  this  place  for  the  sake  of  regularity,  as  statutable  incapacities  incident  and 
relative  to  corporations. 

The  general  duties  of  all  bodies  politic,  oonsideied  in  their  corporate  capacity, 
may,  like  those  of  natural  persons,  be  *redaoed  to  this  single  one,  that  r  n^n  -i 
of  acting  up  to  the  end  or  design,  whatever  it  be,  for  which  they  were   *■  ^ 

created  by  their  fonnder.  (18) 

III.  I  proceed  therefore  next  to  inquire,  how  these  corporations  may  be 
vitited.  For  corporations  being  composed  of  indiridaalB,  subject  to  human 
frailties,  are  liable,  as  well  as  private  persons,  to  deviate  from  the  end  of  their 
institution.  And  for  that  reason  the  law  has  provided  proper  persons  to  visit, 
inqoire  into,  and  correct  all  irregularities  that  arise  in  such  corporations,  either 
sole  or  aggregate,  uid  whether  eoclesiastical,  civil,  or  eleemosynary.  With  re- 
gard to  aJlecclesiastioat  corporations,  the  ordinary  is  their  visitor,  so  oonstitnted 
by  the  canon  law,  and  ^m  thence  derived  to  ne.  The  pope  formerly,  and  now 
the  king,  as  supreme  ordinary,  is  the  visitor  of  the  archbishop  or  metropolitan: 
tiie  me^politan  has  the  charge  and  coercion  of  all  his  sufi^gan  bishops ;  and 
the  bishops  in  their  several  dioceses  are  in  eooleaiastical  matters  the  visitors  of  all 
deans  ana  chapters,  of  all  parsons  and  vicars,  and  of  all  other  splritnal  corpora- 
tions. With  respect  to  all  lav  corporationB,  the  founder,  his  heirs,  or  assigns, 
are  the  visiton,  whether  the  ionndation  be  civil  or  eleemosynary;  for  in  a  lay 
incorporation  the  ordinary  neither  can  nor  ought  to  visit,  {a^ 

I  Imow  it  is  generally  said,  that  civil  corporations  are  snojeot  to  no  visitation, 
but  merely  to  the  common  law  of  the  land ;  and  this  shall  be  presently  explained. 
Bnt  first,  as  I  have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  assigns, 
are  the  visitors  of  all  lay  corporations,  let  us  inquire  what  is  meant  by  the 
founder.  The  founder  of  all  corporations,  in  the  strictest  and  original  sense,  is 
the  king  alone,  for  he  only  can  incorporate  a  society ;  and  in  civil  incorpora- 
tions such  as  mayor  or  commonalty,  &c.,  where  were  are  no  possessions  or 
endowmente  given  to  the  body,  there  is  no  other  founder  but  the  king :  but  in 
eleemosynary  foundations,  such  as  colleges  and  hospitals,  where  there  is  an  en- 
dowment of  lands,  the  law  diatingnishes,  and  makes  two  species  of  •foun-  |-  ,^,  i 
dation ;  the  one  fundatio  intdpiens,  or  the  incorporation,  ia  which   L  J 

sense  the  king  ia  uie  geneneral  foun^  of  all  collies,  and  hospit^ ;  the  other 
fundatio  petjiciena,  or  the  dotation  of  it,  in  which  sense  the  flret  gift  of  the  reve- 


<13)  [It  nu^  be  here  inddentaUy  menUoned  that  in  the  admiiutntion  of  property  laft  upon 
tiTutfbToharitable  purposes,  whether  to  a,  oorporation  or  to  traeteee,  tbenile,  t&M  the  donor'B 
intentiiA  Aall  goiae  the  tsmsteae  in  their  adminiBtntiDii  of  the  troat  flinda,  beoomea  miioh 
modified  bj  the  ogpret  doctrine,  wbiob  by  a  long  series  of  dedaioDs  baa  now  beoome  AUly 
MtablishecT  in  oonrts  of  equitj.  Under  this  dootrine  the  oomt  nf  obanceiy  will,  on  failnre 
of  the  eipress  object  of  the  donor's  charitable  intentioEM,  direct  a  referenoe  to  iaqaire  what 
otjecta  are  (ey  pre»)  neatest  to  mob  exptesa  objeota,  and  will  direct  (he  application  of  the 
trast  lania  to  anob  objeeUi.  Aa  to  the  prineiples  which  gorem  tbe  ooorts  in  the  application 
of  thla  dootrfne,  see  Cheny  v.  Uott,  t  My.  and  Or.  313 ;  Att'r-Oeni  v.  Iroomoitgers'  Co.,  2 
Bear.  313;  Cr.  and  Pb.  208  ]    See  Btory's  Bq.  Juris.  H  1160-1176,  and  oasoscited. 
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naea  is  the  ftitmd&lJOB,  aiul  he  who  Kives  Ihem  is  id  law  the  founder :  and  it  is  in 
this  last  sense  that  wv  Kenendly  call  a  man  ik»  foooder  of  a  college  or  hospi- 
tal, (b)  But  here  the  sing  has  his  prOTqptive :  for,  if  the  king  and  a  private 
man  join  in  endowing  an  eleemosyiiaij  lonBdation,  the  king  alone  shall  oe  the 
founder  of  it  And,  m  general,  the  kisg  being  the  sole  founder  of  all  civil  cor- 
porations, and  the  «nde«er  the  perfid^t  fonnder  of  all  eleemos^arj  ones,  the 
right  of  visitation  of  t^e  former  results,  according  to  the  rule  laid  dovn,  to  the 
king ;  and  of  the  latter  to  the  patroa  or  endower. 

The  Mng  foeitig  thus  oonadtnted  by  law  visitor  of  all  eivil  corporations,  the 
law  htH  MBo  appotntied  the  plaee  wherein  he  AtaH  ezercise  this  juris^ction: 
which  is  the  court  of  king's  b«nch ;  where,  and  where  only>  all  misbehavionrs 
of  this  kind  of  ooiporstionB  are  inquired  into  and  redressed,  and  all  their  con- 
trov'ersiea  deoided.  And  this  is  what  I  understand  to  be  the  meaning  of  our 
lawyers  wben  t^ey  say  tiiat  these  civil  cortforationB  are  liable  to  no  visitation ; 
that  is,  that  the  law  having  b^  immemorial  usage  appointed  them  to  be  visited 
and  inspected  bytb«kin^,tr)Nrfoiinder,  in  his  majes^e  court  of  kin^s  bench, 
accwding  to  the  rnles  of  the  oonunon  law,  they  onght  not  to  be  visited  else- 
where, or  by  any  other  anthority.  (c)  And  this  is  so  strictly  true,  that  thoufh 
the  king  by  his  letters  patent  had  subjected  the  college  of  physicians  to  the 
nsitation  of  four  very  respect^le  persons,  the  lord  chuicellor,  the  two  chief 
jttstjcee,  and  the  chief  baron ;  though  the  c(^^o  had  acoe^pted  tiiis  charter  with 
l3l  possible  marks  of  acquiescence,  and  had  acted  under  it  for  near  a  century ; 
yet  m  1763,  the  auttiority  of  this  provision  coming  in  dispute,  on  an  appeal  pre- 
t  *4Si  1  *^"*^  ***  these  supposed  •visitors,  they  directed  ihe  l^fality  of  their  ovra 
*■  '   apptHatmeot  to  be  argued ;  and  as  this  college  was  merely  a  civil  and 

not  an  eleemosynary  fbimdation,  thej  at  len^h  detennined,  upon  several  days' 
solemn  debate,  that  they  had  no  jarisdictum  as  visitMs;  and  remitted  the 
i^pellant,  if  aggrieved,  to  his  regular  remedy  in  his  majes^'s  court  of  kin^s 
bench.  (14) 

As  to  eleetnosynarT  corporations,  by  the  dotation  the  fonnder  and  his  heirs 
Ve  of  oommon  right  the  legal  visitors,  to  see  that  such  property  !g  rightly  em- 
ployed, as  might  otherwise  have  descended  to  the  visitor  himself :  but,  ^f  the 
fbunder  has  appointed  and  assigned  aby  other  person  to  be  visitor,  then  his  as- 
signee so  appointed  is  invested  with  all  the  founder's  pow»,  in  exclusion  of  his 
heir,  fileemosynaiy  corporations  are  lAiefly  hospitals,  or  eollegea  in  the  univer- 
AitieS.  Theae  were  all  of  liiem  conndereo,  by  the  popish  clergy,  as  of  mere 
eoOlesiasticat  jnrisdiction :  however,  the  law  of  the  land  judged  otherwise;  and 
with  r^^&rd  to  hospitals,  it  has  Ions  been  held,  {d)  that  if  the  hospital  be  spirits 
ual,  the  bishop  shall  visit;  but  if  lay,  the  patron.  This  right  of  lay  patrons 
was  indeed  abridged  by  statnte  3  Hen.  Y,  c.  1,  which  ordained,  that  ihe  ordinary 
should  visit  all  hospit^  founded  by  subjects ;  though  the  king's  right  was  re- 
served to  visit  by  his  oommissioners  such  as  were  of  royal  foundation.  But  the 
subject's  right  was  in  part  restored  by  statute  14  Elik  c  &,  which  directs  the 
bishop  to  visit  such  hospitals  only  where  no  visitor  is  appointed  by  the  found- 
ers thereof:  and  all  the  noepitals  founded  by  virtne  of  Uie  statute  39  Eliz.  c  5, 
are  to  be  vinted  by  suoh  persons  as  shall  be  nominated  by  the  respective  founders. 
But  still,  if  the  founder  appointe  nobody,  the  bishop  of  uie  diocese  must  visit,  (e) 

Colleges  in  the  universities  (whatever  the  common  law  may  now,  or  mignt 
formerly,  judge)  were  certainly  considered  by  the  popish  clergy,  under  whose 

(a)  thit  niltfon  i>  peThap*  loo  rtAnail  Th>  coartofMns'i  b«Bob  (It  imi|)>lM  aaid),  from  ita  ganend  mper- 
hiMMdentaaltiarltT,  where  other  iaiiadlsliaiuiir«daflalsnL  hu  power  to  mrnlsM  all  oorponttlfn*  whare 
no  ipeoltl  lUtor  Is  ftppolntad.  Bnt  not  tn  tba  llsht  of  Tliltor ;  flir  u  IM  jhdirnienls  are  liable  to  be  >«■ 
Tenedby  writs  Dfenor,  It  rnu  be  thought  to  wvnT  one  of  thsfeMnlUl  marka  of  tUtatorlal  power. 

fttj  TeailNMk,  8  Edw.  m,  Id.    I  Asa.  W.  (e)  i  Out.  W. 

(14)  III  the  United  States  the  legMatnfe  it  the  visitor  oF  sll  oorpontioiu  Meated  by  it,  wfaers 
tbeie  ii  no  Indlvidn^  fomider  or  dMtor,  and  nu^  direot  jodldal  prooeediDM  agauut  mob  corpon- 
tfanu  foi  sooh  abuses  or  neglects  m  would  U  oonmion  law  canse  a  ffmcdtne  of  Hint  oharten. 
Amherst  Aoademv  v.  Oowls,  6  Pidk.  433. 
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directioa  die^  were,  ae  eedMtiutieai,  or  aib  laaet  aft  ehrical^  ooipomtisBS:  Mtd 
therefore  the  right  of  vlBitation  was  olumed  by  the  oodiaw^  of  tb»  *^-  r  «uga  ■■. 
oeae.  This  is  evideiit,  beotUBe  id  many  of  oar  moeb  aoctest.  OtfUega^  '■■  * 
where  tha  fomder  hod  a  mind  to  aubjeot  titem  to  a  Tuitor  of  hie  ovd  Qominit 
tion,  he  obtained  for  that  pnrpoae  a  papal  bull  to  exempt  tiira]  &did.  tdie 
jurisdictioiL  of  tlie  ordinary ;  aevraal  of  whioh  are  stall  preserved  in  ^e  archives 
of  the  reepective  aocietiea  And  in  aome  of  onr  ooUe^^es,  where  no  ^eoiai  vis- 
itor is  mpointed,  the  bishop  of  tJiat  diooeee,  ia  which  Oxford  was  formerly 
-mprised,   has  immemoriaUy  ezcroised   visttorial  aathtrntf ;   which  can   be 


asoribnd  to.  Bottting  e\ae  but  his  aoppoaed  title  as  ordinary  to  visit  tJiis,  amoag 
other  eocledartiea]  foundrtk>n&  ^d'  it  is-  not  impossibls  that  tbe  nnmbw  of 
colleges  in  Cambiidge,  which'  an  visited  by  tiia  biahc^  of  £ily,inay  in  pact,  be 


derived  ftom  the  same  originaL 

Bat  whatever  might  be  formerly  the  opinion  of  the  ole^y,  it  is  now  held  as 
established  common  law,  that  collegee  are  t&y  corporations,  though  sometimes 
totally  composed  of  eccleaiastioal  persons ;  and  that  the  right  of  visitation  does 
not  M>ae.fh>ia  any  priBoiples  of  tae  oaaoB  law,  bat  of.  neoeaait?.  was  created  by 
ttkB  common  law^  (/)  And  yet  tbe  power  and  jurisdiotion  of  visitors'  in  ool- 
leges  was  left  eo  much  in  the  dark  at  common  law,  that  the  whole  doctrine  was 
very  misettled  tjll  the  fomous-oase  of  Philips  a7\d  Bury,  {g)  In  this  t^e  main 
question  was,  whether  thS'Smtence  of  the  bishop  of  Exetco",  whot  es  viaitori  had 
deprived  Doctor  Bnry,  the  rector  of  Bzeter  GoUege,  oonld  be  examined  and  re- 
dressed by  the  court  of  king's  bench.  And  the  three  puisne  jndgee  were  of 
opinion  t£al;  it  might  be  reviewed,  for  Uiat  the  nsitor's  jorisdiction  oonld  not 
exclude  the  common  law;  and  aocordingly  judgment  was  given  in  th^  court. 
But  the  Lord  Chief  Justice  Holt  was  of  a  oontnuy  opinion ;  and  held,  that  by 
the  oomipon  law  the  office  of  visitor  is  to  judge  according  to  the  statutes  of  the 
college  and  to  expel  and  deprive  upon  jost  occasions,  and  to  hear  all  appeals  of 
course :  and  that^  from  him,  and  him  only,  tiie  party  grieved  ought  to  have  re- 
dress; the  founder  having  reposed  in  Mm  so  entire  a  oonfiaence,  that  h& 
*will  administer  justice  impartially,  that  his  determinations  are  final,  r*AA^\ 
and  examinable  in  no  other  court  whatsoever.    And  upon  this,  a  writ  of  *■  -'' 

error  being  bronghtintO'the  house  of  lords,  they  oonourred  in  Sir  John  Bolfs- 
opinion,  and  reversed  the  judgment  of  the  ocm^t  of  king's  bench.  To  which 
leading  case  all  Gubsequent  determinationB  have  been  conformable.  (15)  Bn% 
where  the  risitor  is  under  a  temporary  disahiUty,  there  the  court  of  king's  bench, 
will  interpose  to  prevent  a  defect  of  justioe.  (A)  Also  it  is  said,  (t)  that  if  a  founder 
of  an  eleemosynary  foundation  appoints  a  visitor,  and  limits  his  jurisdiction' 
by  rules  and  statutes,  ,if  the  visitor  m  his  sentenoe  exceeds  those  mlea,  an  action 
hes  against  Mm;  bat  it  is  otherwiae  whera  be  miBtatas  i^  a  thing  within  his 
power. 

rV.  We  come  qow,  in  the  last  place,  to  considM'  how  ooiporations  mi^  be 
dissolved:  Any  particular  member  may  be  dialVancdiised,  or  lose  his  place  in  the 
corporation,  by  acting  oontiaiy  to  the  laws  of  the  society,  or  the  laws  of  tbe 
land ;  or  he  may  resign  it  by  hiS'  own  volontary  act  (i)  (16)    But  Uie  body. 


(I)  SM.  m. 


(1)  axanr.  IMS.  li^ii 


hw  College,  3  £7.  and  Cr.' 
(16)  [»Ti 


w  oitadiBif  Down- 


'ery  Tnember  or  <dleer  of  %  corponti4Hi  mw  rtrtfit  his  piftoe  or  ofBoe,  and  a  ouipMk- 
lower  to  take  sncli  reetRnstlciii.    I  Bid.  14.    A  raslgiiuraibr  parol,  if  oitend  and 


Mwapted,  u  snffloieut  2  Saik.  4^  AooBpttng  aootliBr  offioe  ineompaliUe  with  the  othor 
In^Seaan^goatioii.  3  Burr.  1615.  If  a  reEignation  be  onoe  aoospted,  the  pat^  canaot  aflM- 
wards  daim  to  be  restored.    1  Sid.  14 1  2  Balk.  433, 

A  ooipoiHtioii  may  for  good oansa  rsmooe  an  crffioer  from  t|ia  office;  2Btzs.  819;  SlrT.  Bw. 
430;  and  tbis  ii  inoideDt  to  a  oorporsdon  wlthcnit  charter  or  pneoription:  1  Burr.  517:  Bed.  TU> 
11  Co.  99,  a;  Style,  477,  480;  1  Lord  Kay.  398;  2  Xyd,  60,  Ac.,  a  mandamnf  Ilea  to  oom- 
peta  NinovBl.  4  Mod.  ssa  If  the  memberdoanr  Uungoontni;  t«  thedn^  of  Uiplaoa  or 
oath  he  is  removable.    11  Co.  99,  a.    If  an  aUtmiaii  m  *  oommon  dnmkazd  he  U  remoT- 
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politic  ms;  also  itself  be  dissolTsd  in  geveral  va-je,  which  diesolation  is  the 
civil  death  of  t^e  corporation ;  and  in  this  case  their  lands  and  tenements  ahall 
revert  to  the  person,  or  his  heirs,  vho  granted  them  to  the  corporation :  for  the 
law  doth  annex  a  condition  to  every  such  grant,  that,  if  the  corporation  be  dis- 
solved, the  ffrantor  shall  have  the  Unds  again,  hecanse  the  caiuie  of  the  grant 
faileth.  (/)  The  grant  is,  indeed,  only  dnring  the  life  of  the  corporation ;  which 
may  endure  forever :  hut  when  that  life  is  determined  hj  the  dissolution  of  the 
body  politic,  the  grantor  takes  it  back  by  reversion,  ae  in  the  case  of  every  other 
grant  for  life.  {17j  The  debts  of  a  corporation,  either  to  or  ftom  it,  are  totally 
extinguished  by  its  dissolution ;  so  that  the  members  thereof  cannot  recover,  or 
be  charged  wiui  them,  in  their  natural  capacities  j  (m)  (18}  agreeable  to  that 
maxim  of  the  civil  law, "  n  quid  ttnivertitaii  deietur,  nnj/uits  non  debgtur  ;  nee, 
quod  debet  universitae,  singmi  dedent."  (n) 


aUofin'it  9B(d.  4fi6,L  90;  DnK  1  BoL  409;  uif  beramovaa  flromtlui  borongh  and  reftwH 
attendBnui   without  lawM  ezouse.    4   Hod.   36;  Bomb.   Bhow.  S69;   1  Bnir.  S0S7;   tnd  aw 

further  0  Co.  99;  Sir  T.  Ba^m.  438;  Stj.  479,  Frain  tlie  deoiBions  oc  this  rabject,  it  ^pean 
that  mere  noD-reaidance,  wiOiont  anj  partioolar  inconremeDoe  sjiaing  to  Oib  corporatjon  &Dm 
it,  and  wliBre  the  ohutet  doea  not  reqntre  it,  is  ao  oatue  for  removal.  See  oaeea  ooltecled  in  3 
B.  and  C.  162.  And  a  corporate  offioe  doe»  not  become  ^eo  facto  vacant  by  the  uon-raaidHice 
of  the  mrporator  g  a  aentenoe  must  be  paswd.  2  T.  H.  ^3.  W^here  a  oluHtar  does  not  raqnire 
the  meniben  of  a  corporation  to  be  reddttit,  the  oonit  will  not  ^nat  a  mandamTis  oommand' 
ing  the  corporation  to  meet  and  oonaider  of  the  propriety  of  removing  from  their  offices  non-resi 
dent  corpoiatort,  oulesg  their  ahsenoe  baa  been  prodnoDve  of  some  wrions  inooaveoiuioe.  3  B. 
and  a  m    As  to  what  is  a  oanw  for  ramovd,  S  Kjrd.  tO,  94. 

A.  miniBtSHil  ofBoer  choaen  dnrante  bane  plactto  may  be  removed  ad  libitom,  bb  a  town 
clerk;  lVent.77,tU;  Ray.  188;  1  Lev.  291 ;  a  reooider,  1  Tent.  242 ;  2Jone8,62.  Andaoiu- 
tom  to  remove  an  offloer  ad  Ubitam  1»  good :  Dy.  332,  b. ;  Cro.  J.  540;  2  Salk.  430 ;  bnt  gener- 
ally an  officer  cannot  be  removed  without  goodcBose,  thongh  the  ohartBT  saya  pmerofly  he  may 
be  removed :  Dy.  332,  b. ;  or  thongh  it  says  he  may  be  oEosen  for  life  n  riderint  aapedire.  1 
Lev.  148.  If,  bowflver,  a  charter,  bj  express  words,  empower  either  the  corporation  at  larga 
or  a  select  body  to  remove  an  officer  at  pleaanre,  or  empowBr  them  to  choose  him  during  pleasore, 
they  may  in  either  case  remove  him  withont  canse.  &  T.  Jones,  52 ;  3  Eeb.  667  'Sir  T.  Baym. 
188.  Though  the  election  be  ^erol,  if  it  be  not  nnder  the  oommon  seat,  the  offlcen  thereby 
elected  may  be  removed  ad  libitum.  S  Jones,  52 ;  1  Yont.  366.  A  twmmon  beeman  oannot  m 
any  case  be  deprived  of  his  freedom  ad  libitnm  of  the  ooiporation  at  large,  or  of  any  select  body. 
Cro.  J.  540 ;  Sir  T.  Raym.  188 ;  1  Lord  Kay.  ?"i 

A  removal  m — *  ' '  '  "  ' —  *■'"  ""*■  " 

be  delegated  t.  ,.._. ..„ , ,  -   -, „ - 

this  power  of  amotion  the  power  of  holding  a  corporate  meeting  for  that  pnipoae  is  neoea 
tarily  incident.  l>ongL  153,  155.  A  party  oannot  be  removed  bat  by  the  corporate  aot  andei 
aeal.    5  Mod.  259.    TbBre  must  be  a  sommons  for  the  mayor,  ^.,  ezpresalr  to  meet  tar  thi 

taipose  of  deciding  as  to  the  lemoval :  1  Stra.  385 1  and  every  member  of  the  assembly  mnsi 
a  summoned  wbere  asuumonsis  neoesaary.  2  8tza.  1051.  A.  corporation  cannot  in  ^eial 
remove  a  member  witbont  summoning  tbe  party  to  answer  Sai  himsBlf  and  beaiiog  hmt,  for 
he  may  have  a  good  azoase.  11  Co.  99,  a. ;  1  Sid.  14.  In  some  oases  (his  mav  be  dispelled 
with,  and  where  uon-reddBoce  is  a  good  oaose  of  amotion,  it  is  unnecessary  before  proceeding 
to  amove  the  partv,  to  summon  lum  to  come  and  reside.  Dongl.  149.  But  if  he  t>e  remov 
able  for  non-attendance  at  Uie  corporate  essembliea,  he  must  have  had  personal  notice  to 
attend,  and  that  his  prBHMioe  was  neoesaary ;  the  osnal  notice  of  the  intended  meetms  will  not 
be  sufficient,  unleas  that  usual  notice  be  personal.     1  Burr.  517,  527,  540.    Where  a 

removable  ad  libitum,  he  may  be  removed  ^" "    ^ ------  .e  ■.-^.-. 

16{  1  Lev.  291.    In  general  the  summona 

the  party  to  be  removed:  11  Co.  99,  a.;  4  Mod.  33,  37;  bat 

Lord  Raym.  SS5,  Sid  ed.  Ui40 ;  especially  where  the  party  by  his  act  diapensae  with  it. 
723 :  1  Kyd.  439,  447. 

Ifamamber  be  improperly  amoved  a  maodamtu  lies.  'Where  it  Is  daVeueJ  that  a  mm  baa 
been  rightly  removed  &om  an  offloa,  the  oonrt  wjli  not  giant  a  maudamos  for  a  restoration, 
thongh  be  had  no  notioe  to  appear  and  defend  himself:  Cowp.  523;  2  T.  K.  177.  An 
order  of  resloralion  of  a  corpmitor  ulegally  dlsflianchlsed  relates  to  the  original  ri^t    Cow^.  603. 

(17)  [Batifthe  ooipoiafion  have  gtantedover  their  poeseasions  to  another  before  their  dis- 
Bolntiou,  they  do  not  retnnk  to  tbe  donor :  i  Bol.  816, 1.  10,  20,  and  vide  the  cases  collected  in 
Bao.  Ab.  Co^.  J. ;  if  lands  are  givea  to  a  oorpont?  body  and  it  ia  disaolyed,  they  will  revert 
tv  tbe  doDW  and  not  eeoheat.    9Mo4.  226.1 

(16)  See  note  21,  p.  465, 
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*A  corporation  ma^  be  dissolved,  1.  Bj  act  of  parliament,  which  is   r  «^,  -. 
boundless  init8operations.(19)  2.  By  the  natnral  death  of  all  ita  mem-  l  -1 

bers,  in  case  of  an  aggregate  corporation.  (20)  3.  B^  B^rrender  of  its  firaachises 
into  the  hands  of  the  king,  which  is  a  Icind  of  suicide.  4.  Bjr  forfeitnre  of  ite 
charter,  through  negligence  or  abuse  of  its  hanchiaee;  in  which  case  the  law 
jadges  that  the  body  politic  has  broken  the  condition  upon  which  it  was  incor- 
porated, and  thereupon  the  incorporation  is  void.  And  the  regular  course  is  to 
.  bring  an  information  in  nature  of  a  writ  of  quo  loarranio,  to  inquire  by  what 
warrant  the  members  now  eierciae  their  corporate  power,  having  forfeited  it  by 
such  and  such  proceedings.  The  exertion  of  this  act  of  law,  for  the  purposes 
of  the  state,  in  the  reigns  of  King  Oharles  and  King  James  the  Second,  particu- 
larly by  seizing  the  charter  of  the  city  of  London,  gave  great  and  just  offence ; 
though  perhaps,  in  strictness  of  law,  the  prooeedines  in  most  of  them  were 
sufficiently  regular:  but  the  judgment  against  that  of  London  was  reversed  by 
act  of  paniament  (o)  after  the  revolution ;  and  by  the  same  statute  it  is  enacted, 
that  the  franchises  of  the  city  of  London  shall  never  more  be  forfeited  for  any 
cause  whatsoever.  And  because,  by  the  common  law,  corporations  were  dissolved, 
in  case  the  mayor  or  head  officer  was  not  duly  elected  on  the  day  appointed  in 
the  charter,  or  established  by  prescription,  it  is  now  provided,  (p)  that  for  the 
future  no  corporation  shall  he  dissulved  upon  that  acoount;  and  ample  direc- 
tions are  given  for  appointing  a  new  officer,  in  case  there  be  no  eleimon,  or  a 
void  one,  made  upon  the  prescriptive  or  ch^^r  day.  (21) 


(19)  [^Hm  king  Mimot  bf  Ub  preragaUva  dMtroj  a  oorpontixm.    Bex  v.  Amity,  3  Term  B. 

(30)  [But,  If  the  kiof  makes  a  corporation  oondetiDg  of  twelve  men  to  oontdnae  alvmi  in 
■aocevum,  and  when  vij  of  them  die  the  others  msj  choose  another  in  his  ptaoe,  it  may  be  bo 
oontiniied.  BolL  624 ;  Bao.  Ab.  tit.  Corp.  0,  Bat,  where  a  oorpoiatlnD  oonidsts  of  Mverat  dis- 
tinct iutenal  parts,  if  one  uf  these  porta  become  eitioct,  whether  by  the  death  of  the  peTsons 
of  whom  It  is  composed,  or  by  any  iither  meaofi,  flie  whole  oorpotstion  is  dissolved.  3  Borr. 
1366.  When  an  integni  part  of  a  corporation  is  gone,  and  the  corporation  has  no  power  to  reston 
it,  or  to  do  any  ooipoiate  act.  the  ooipontlon  is  so  1^  diMolved  mat  the  otown  m^y  grant  a  new 
charter.  3  T.  B.  199.  And  when  the  n^or  part  of  an  integral  part  of  a  corporation  iriioee 
attendance  is  required  at  the  eleotion  of  offloerB,  bung  gone,  it  operates  as  a  dissolntion  of  the 
whole  corporation,  which  haa  thereby  lost  tiiepower  of  holdmg  corporate  amembUes  fbr  tiiBpOT- 
pose  of  filling  ap  vacanoios  and  connniring  itttelf.  3  East,  31^.  And  where  the  election  of  mayor 
was  to  be  mode  dj  the  minority  of  an  assembly  composed  of  several  integral  definite  puts  m  a 
c<Hponition  and  other  buraesses  and  inhabitanta  for  uie  time  being,  it  was  held  that  one  of  snoh 
deuiite  integral  parts,  being  ledaoed  below  its  m^oritf  of  a  proper  namber,  oould  no  longer  be 
represented  hi  tmch  corpurabs  assembly,  and  the  whole  oorporation  was  thereby  disaolved,  being 
no  longer  capable  of  eontinalng  itself.    4  East,  IT.] 

(21)  It  U  a  tadt  oundition  of  a  grant  of  incon)oration  that  tbe  oorporatois  shall  act  np  to 
the  eiul  or  design  for  wliich  they  were  inoorporated ;  and  hence,  throogh  neglect  or  abnse  of 
its  Uranchises.  a  corporation  may  forfeit  its  charter  as  for  oondition  broken,  or  for  a  breach  of 
tnist  A.  and  A.  on  Coip.  i  774,  aad  cases  cit«d.  It  ia  said,  however,  that  the  mere  omission 
by  a  corporation  to  exercise  its  powers  does  cot,  of  itself,  disoonneot«d  with  any  other  acts,  work 
a  forfeiture  of  the  charter :  Sandford  Gh..  Attomey-Qeneral  v.  Bank  of  Niagara,  1  Honk.  361 ; 
bnt  this  can  hardly  be  onlversallv  true,  and  in  several  cases  the  chartered  privileges  of  banks,  it 
has  been  held,  may  be  forfeited  by  sospensiou  of  specie  payments.  State  n.  ConuneroiaJ  Bulk, 
10  OMo,  535 ;  People  «.  Bank  of  Pontiao,  12  Mich.  587 ;  see  State  c.  Bank  of  South  Carolina,  1 
Speers,  441;  Attomay-Genaral  v.  Bank  of  Uichigan,  Bar,  Ch.  315.  So  a  osorpation  of  other 
Iwichises  than  those  o<mferTed  by  the  oharter  may  be  oaosa  of  fbrtbitiue.  People  v.  ITtica  Ins. 
Oo.,  16  Johns.  3(i8 ;  People  v.  Oakland  Cunnty  Bank,  1  Dong.  Micb.  3Sa ;  People  v.  Biver  Kaiidn 
and  Lake  Erie  B.  R.  Co.,  12  Uich.  389.  But  In  any  case  me  neglect  or  abuse  mnst  be  wilful ; 
not  merely  the  result  of  accident  or  mistake.  SMe  v.  Bovalton  Turnpike  Co.,  11  Vt.  431; 
Pe^e  v.  HiUsdale  Turnpike  Co.,  23  Wend.  854. 

The  forfeitnre  of  ohaKered  privileges  mast  be  declared  in  a  direct  proceeding  taken  on  behalf 
of  t2ie  stale  for  that  purpose,  and  cannot  be  taken  advantage  of  by  a  private  inmvidnol  in  any  col- 
lateral suit  or  proceeding.  Dyer  e.  Walker,  40  Penn.  St  157 ;  Vermont  and  Cooada  R.  B.  Oo.  v. 
Vermont  Centra  B.  B.  Co.,  34Tt,  57;  Heard  v,  Talbot,  7  Oray,  190 ;  Cahill«.Ealaman>oIns.Co. 
SDoDg.  Hioh.  1S4;  Yonngv.  HarTisun,fi  Ga.  130;  Bondell  «.  F^,  3i  Cal.  364;  Tood*.  Coosa, 
Ac.,  R.  R.  Co.,  32  Qa.  273.    And  the  state  nwy  wqive  the  foifeitDie,  and  wiU  be  held  to  do  u  by 
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Mij  HgtisMA  lagUttive  vt  IneoBBiitaDl  wttt  an  btoxt  to  enfiwDe  it    Bee  Lmugkiii  «.  Jonw,  1 
K^It,  30 ;  ConuiMraial  But  «•  State,  6  BtafAea  aod  X.  62S ;  People  r.  Xingstoo  Tompike  Co., 


9  Ohio,  XB.  Thara,  tu>w«ver  UiA  oomowba  powen  aie  vested  in.  duvebiJdeTB  whoee  ihares  are 
property,  and  pus  to  personal  npneenutiTea  on  (be  death  of  the  ownar,  it  Is  dUSoiilttapsreciTe 
DOW  a  oorporatioa  coo  cease  to  raist  in  the  flnt  mode  mentioiiBd.  To  thsM  dioiiU  b*.awed.  tlie 
detmrainAtiMi  of  «aorpo»ta  wifera  by  the  •xnitBtlm  oC  tbs  period  Ibr  irtiioh  Uur  won  ociginallr 
gwptad,  and  aie  repeal  <C  toe  obarter  by  the1«tHl<)tnieirtiWB  the  riri)t  to  Taped  yaswserred  a. 
granting  it,  ok  is  fiym  by  the  ocwslitatlon  of  tjie  state  under  whioh  uie  ohartar  was  obtained. 

nie  n^t  to  toe  peiscnia]  propertr  ot  a  oorpoTRtfon  npon  its  ffiaaohition,  wfaleh>  ia  ""gt""*, 
is  in  the  King,  in  the  IMted  Ststes,  te  In  the  people.  It  is  onst<mB7v  bomna^  eWwr  by  gen- 
cnl  or  medal  lti»s,  to  niike  pnyvlKioD  for  applyjngtke  utopmy  of  oerpcwMkm^  both  imI  Hid 
penaaa(,atttetlmft.<tf  theitdisetdntioiit  toths  a^sfiutuotrf  uaii  debts,  and  itarkdistdbation 
of  the  su^bis. among  tbaootpoiators;,  Ktd.  by  tlut  means  Uahardshina,  attendki£  a  dbsolntion 
atiQw  oommon  Ikw  an  arerted. 
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COMHENTABIBS 


THE  LAWS  OF  ENGLAND 


BOOK  THC  SSCOND. 
OF  THE  RIGHTS  OF  THINGS. 


OHAPTEB  L 

OB  PROPERTY,  IN  GENERAL. 

Thx  foimcr  book  of  Uwfle  0<»ninentarieB  having  treated  at  luge  of  Utt  jura 
poramumtm,  or  eaeh  ri^hta  and  duties  » «e  annexed  to  the  paraena  ot  men, 
the  objeetg  of  our  inqniry  in  this  second  book  will  be  the  jura  rantm,  or  those 
rights  vhieh  a  mail  may  acquire  in  and  to  such  external  tiungs  ae  aire  uncon- 
nected with  his  person.  These  are  what  thd  writers  on  natural  law  style  the 
rights  of  dominion,  or  property,  eonceruing  the  naiture  and  original  of  which  I 
Buill  first  prentlse  a  few  obaervaiions,  before  I  proceed  to  dista-ibate  and  eoUaider 
its  several  oli^eotft 
*There  is  nothing  which  so  generallr  strikes  the  ima^iuktion,  and  rmi 
[gages  ihe  affections  of  mankind,  as  the  ri^ht  of  property ;  or  that   >■      ^ 


sole  Mid  despotic  dominioc  which  one  m«D  claims  and  exercises  over  the  exter- 
nal things  of  the  world,  in  total  exclusion  ol  the  ri^ht  of  any  other  individual 
in.  the  universe.  Aud  yet  there  arevei?  few  that  willgive  theraselvai  the  trouble 
to  asksider  the  origiou  and  foundation  of  this  right  Pleased  as  we  are  with 
lite  posseeBt»I^  we  seem  afraid  to  look  back  to  the  means  by  which  it  was 
aoqtuied,^  aa  if  feorfol  of  some  defect  in  oar  title ;  or  at  best  we  reet  satisfied 
with  th»  decubn  of  the  lam  in  our  favour,  without  examining  the  reason  or 
authority  npon  whioh  those  laws  have  been  bailt  We  think  iteaoogh  that  oar 
title  ia  denved  by  the  grant  of  the  ftmner  proprietor,  by  descent  from  oar 
ancestors,  or  by  the  lasrt:  wiU  and  testament  of  the  dying  owner ;  not  cuing  to 
reflect  that  (accurately  and  strictlv  qwfddng)  there  is  no  foundation  in  natare 
or  in  natural  law,  why  »:  set  oi  words  Qpon  parchment  should  convey  tJie 
dominion  of  land;,  irtky  the  mm  should  have  a  i^bt  to  exclude  his  fellow  creat- 
ures from  a  detenounte  spot  of  groand,  becaiue  his  fhthar  had  £  '   ' 


him :  or  why  the  oeeupier  of  »  partKuliur  field  «r  of  a  jewel,  when  tyinff  on  hia 
death-bed,  a^  no  lo)^^  able  to  maintain  possMdon,  mould  be  entitled  to  tell 
the  net  of  the  world  wfaicdt  of  titwt  should  enjoy  it  aft«r  him.    These  inquiries, 


it  most  be  owned,  would  be  oselessaad  even  troubleBome  in  common  life.  It  is 
well  if  the  ma»  of  mankind  will  ot»y  the  laws  whm  made,  without  eorutinizing 
too  nicely  into  the  reasons  of  uM^r  t^iem.  Bnb,  when  law  is  to  be  ocmsidered 
not  only  as  a  matter  of  practice,  but  also  as  a  rational  aclenc^  It  cannot  b? 
Vol.  L— «  3?9 
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improper  or  ueeless  to  examine  more  deeply  the  rudiments  and  grounds  of  these 
positiTe  constitutions  of  society. 

In  the  beginning  of  the  world,  we  are  informed  by  holy  writ,  the  all-bountiful 
Creator  gare  to  man  "  dominion  over  all  the  earth ;  and  over  the  fish  of  the  sea* 
r  ,3  1  and  over  the  fowl  of  the  air,  and  over  eyery  living  thing  that  moveth  •upon 
■■  -J  the  earth,  (a)  This  is  the  only  true  and  solid  foundation  of  man's  do- 
minion over  external  things,  whatever  airy  metaphysical  notions  may  have  been 
started  by  ianciful  writers  upon  this  sahjeot.  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclusive  of  other  beings,  from 
the  immediate  gift  of  llie  Creator.  And,  while  the  earth  continued  hare  of 
inhabitants,  it  is  reasonable  to  suppose  that  all  was  in  common  amon^  them,  and 
that  every  one  took  from  the  public  stock  to  his  own  use  such  things  as  his 
immediate  necessities  required. 

These  general  notions  of  property  were  then  sufficient  to  answer  all  the  pur- 
poses of  human  life;  and  might  perhaps  still  have  answered  them  had  it  Seen 
possible  for  mankind  to  have  remained  in  a  state  of  primeval  simplicity:  as 
may  be  collected  frem  the  manners  of  many  American  nations  when  first  dis- 
covered by  the  Europeans;  and  from  the  ancient  method  of  living  among  the 
first  Europeans  themselves,  if  we  may  credit  either  the  memorials  of  them  pre- 
served in  the  golden  age  of  the  poets,  or  the  uniform  accounts  given  by  histori- 
ans of  those  tunes,  wherein  "eront  omnia  communia  et  indivisa  omnilius,  veluH 
unum  cunctus  patrimonium  esset."  (b)  Not  that  this  communion  of  goods  seems 
ever  to  have  been  applicable,  even  in  the  earliest  ages,  to  aught  but  the  substance 
of  the  thing;  nor  could  it  be  extended  to  the  uee  of  it  For,  by  the  law  of 
nature  and  reason,  he,  who  first  began  to  use  it,  acquired  therein  a  kind  of  tran- 
stent  property,  that  lasted  so  long  as  ho  was  using  it,  and  no  longer:  (c)  or,  to 
speak  with  greater  preoisioD,  the  righi  of  possession  continued  for  the  same  time 
only  that  the  aci  of  possession  lasted.  Thus  the  ground  was  in  common,  and 
no  part  of  it  was  the  permanent  property  of  any  man  in  particular ;  yet  who- 
ever was  in  the  occupation  of  any  determined  spot  of  it,  for  rest,  for  shade,  or 
the  like,  acquired  for  the  time  a  sort  of  ownersnip,  from  which  it  would  have 
been  unjust,  and  contrary  to  the  law  of  nature,  to  have  driven  him  by  force: 
r «.  ^  but  the  instant  that  he  ^quitted  the  use  or  occupation  of  it,  another 
I-  -I  might  seize  it,  without  injustice.  Thus  also  a  viae  or  other  tree  might  be 
said  to  be  in  common,  as  sll  men  were  equally  entitled  to  its  produce;  and  yet 
any  private  individual  might  gain  the  sole  property  of  the  fruit,  which  he  had 
gathered  for  his  own  repast.  A  doctrine  well  illustrated  by  Cioere,  who  com- 
pares the  world  to  a  great  theatre,  which  is  common  to  the  public,  and  yet  the 
place  which  any  man  has  taken  is  for  the  time  his  own.  (d) 

But  when  mankind  increased  in  number,  craft,  and  amhition,  it  became 
necessary  to  entertain  conceptions  of  more  permanent  dominion ;  and  to  appro- 
priate to  individuals  not  the  immediate  use  only,  but  the  very  substance  of  the 
thing  to  be  used.  Otherwise  innumerable  tumults  must  have  arisen,  and  the 
good  order  of  the  world  been  continually  broken  and  disturbed,  while  a  variety 
of  persons  were  striving  who  should  get  the  first  occupation  of  the  same  thing, 
or  disputing  which  of  them  had  actually  gained  it  As  human  life  also  grew 
more  and  more  refined,  abundance  of  conveniences  were  devised  to  render  it  more 
easy,  commodious,  and  agreeable;  as,  habitations  for  shelter  and  safety,  and 
rtument  for  warmth  and  decency.  But  no  man  would  be  at  the  trouble  to  pro- 
vide either,  so  long  as  he  had  only  an  nsufructuu'y  property  in  them,  which  was 
to  cease  the  instant  that  he  quitted  possession ;  i^  as  soon  as  he  walked  ont  of 
his  tent,  or  pulled  off  his  garment  the  next  stranger  who  came  by  would  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  case  of  habitations  in 
particular,  it  was  naturd  to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of  permanent  property  in 
their  dwellings,  especially  for  the  protection  of  their  young;  that  the  birds  of 

(a)G«D.  I,  n.  (eUnHln.l.  41,0.1.  le)  Buborr.  PoO'.  1.  (,  0.  4. 
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the  air  had  nests,  and  the  beasts  of  the  fleld  had  caverns,  the  ioTasioii  of  which 
they  esteemed  a  very  flagrant  injastice,  and  would  sacrifioe  their  lives  to  pre- 
serre  them.  Hence  a  property  was  soon  established  in  every  m&n'e  hooee  and 
home-stall ;  which  seem  to  have  been  originally  mere  •temporary  hnta  or  r  »=  -i 
movable  cabine,  suited  to  the  design  of  Providence  for  more  speedily  >■  ^ 
peopling  the  earth,  and  snited  to  the  wandering  life  of  their  owners,  before  any 
extensive  property  in  the  soil  or  ground  was  established.  And  there  can  be  no 
doubt,  but  that  movables  of  every  kind  became  sooner  appropriated  than  the 
permanent  substantial  soil :  partly  because  they  were  more  susceptible  of  a  long 
OGcnpancy,  which  might  be  continued  for  months  together  without  any  sensible 
■nteTTuptton,  and  at  length  by  usage  ripen  into  an  established  right;  but  prin- 
cipally oecanse  f^w  of  them  could  be  fit  for  use.  till  improved  and  meliorated  by 
the  bodily  labour  of  the  occupant,  which  bodily  labour,  bestowed  upon  any 
subject  which  before  lay  in  common  to  all  men,  is  universally  allowed  to  give 
the  barest  and  most  reasonable  title  to  on  exclusive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  therefore  a  more  early 
ooDSideration.  Snch  as  were  not  contented  with  the  epontaueous  product  of 
the  earth,  sought  for  a  more  solid  refreshment  in  the  flesh  of  be&fita,  which  they 
obtained  by  hnnting.  But  the  frequent  disappointments  incident  to  that 
method  of  provision,  induced  them  to  gather  together  such  animals  as  were  of 
a  more  tame  and  sequacions  nature;  and  to  establish  a  permanent  property  in 
their  flocks  and  herds  in  order  to  snstoin  themselves  in  a  leas  precarions  manner, 
partly  by  the  milk  of  the  dams,  and  partly  by  the  flesh  of  the  yonng.  The  sap- 
port  of  these  their  cattle  made  the  article  of  water  also  a  very  important  point. 
And  therefore  the  book  of  (Genesis  (the  most  venerable  monument  of  antiqnity, 
considered  merely  with  a  view  to  history)  will  furnish  us  with  frequent  instances 
of  violent  contentions  oonoeming  wells ;  the  exclusive  property  or  which  appeuti 
to  have  been  estabhshed  iu  the  first  digger  or  occupant,  even  in  such  places 
where  the  ground  and  herbage  remained  yet  in  common.  Thus  we  find  Abra- 
ham, who  was  bift  a  sojonmer,  asserting  his  right  to  a  well  in  the  country  of 
Abimelech,  and  exacting  an  oath  for  his  security,  "because  he  had  digged  that 
velL"  (e)  And  Isaac,  *about  ninety  years  afterwards,  reclaimed  this  nis  r  «<>  i 
fiither's  property ;  and  after  much  contention  with  the  Philistines,  was  ^  ' 
sofifered  to  enjoy  it  in  peace.  (/) 

All  this  while  the  soil  and  ]»Btnre  of  the  earth  remained  still  in  common  as 
before,  and  open  to  every  occupant:  except  perhaps  in  the  neighborhood  of 
towns,  where  the  necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more  readily  complied  with. 
Otherwise,  when  the  maltitnde  of  men  and  cattle  had  consumed  every  conven- 
ience on  one  spot  of  ground,  it  was  deemed  a  natural  right  to  seize  npon  and 
occupy  such  other  lands  as  would  more  easily  supply  their  necessities.  This 
practice  is  still  retained  among  the  wild  and  uncultivated  nations  that  have 
never  been  formed  into  civil  states,  like  the  Tartars  and  others  in  the  east; 
where  the  climate  itself,  and  the  boundless  extent  of  their  territory,  conspire  to 
retain  them  still  in  the  same  savage  state  of  vagrant  liberty,  which  was  universal 
in  the  earliest  ages;  and  which,  Tacitus  informs  us,  continued  among  the 
Germans  till  the  decline  of  the  Roman  empire.  (^)  We  have  also  a  striking 
example  of  the  same  kind  in  the  history  of  Abraham  and  his  nephew  Lot.  (a) 
When  their  joint  substance  became  so  great,  that  pasture  and  other  conveniences 
grew  scarce,  the  natural  consequence  was,  that  a  strife  arose  between  their 
servants ;  so  that  it  was  no  longer  practicable  to  dwell  together.  This  cont«n- 
tion  Abraham  thus  endeavoured  to  compose :  "  Let  tJiere  be  no  strife  I  pray  thee 
between  thee  and  me.  Is  not  the  whole  land  before  thee  ?  Separate  thyself,  I 
pray  thee,  tiom  me.  If  thou  wilt  take  the  left  hand,  then  I  will  go  to  the  right ; 
or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the  left.*  This  plainly 
implies  an  acknowledged  right,  in  either,  to  occupy  whatever  ground  he  pleasei^ 

|«|  Qcn.  xiL  m.  (/)  am.  xxtI,  U,  1»,  to. 

U)aaimttmerMHiliitniiiajbmi,iae»mpM.ia»amurbKii)U.    £•  nor.  Oar.  U. 
Ik)  Ura.  0.  ilil. 
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that  vas  not  pre-ooonpied  by  other  tribes.  "And  Lot  lifted  up  his  eyes,  and 
beheld  all  the  plain  of  Joidan,  that  it  was  well  watered  eveiywhere,  even  as  the 
garden  of  the  Lord.  Then  Lot  ohose  him  all  tlie  p1^  of  Jordan,  and  journeyed 
eaet ;  and  Abraham  dwelt  in  the  laud  of  Canaan." 

r  4,~  ^  *UjKui  the  same  principle  was  founded  the  right  of  migration,  or  sending 
'-  -I  colonies  to  find  ont  new  habitations,  when  the  mother  conntry  was  over<- 
charged  with  Inhabitants;  which  was  pracdsed  as  well  by  the  Phceuicians  and 
Greeks  as  the  Germans,  Scythiaaa,  and  other  northern  people.  And,  so  long 
as  it  was  confined  to  the  stocking  and  caltivation  of  desert,  noinhabiti^ 
countries,  it  kept  strictly  within  the  limits  of  the  lav  of  nature.  But  bow  fai 
the  seizing  on  countries  ali'eady  peopled,  and  driving  ont  or  massacring  the 
innocent  and  defenceless  natives,  merely  because  they  differed  from  their  invaders 
in  language,  in  religion,  in  customs,  in  government,  or  in  colour;  how  far  such 
a  conduct  was  consonant  to  nature,  to  reason,  or  to  Christianity,  deserved  well 
to  be  considered  by  those,  who  have  rendered  their  nam^  immort^.  by  thus 
civilizing  mankind." 

Aa  the  world  by  degreea  grew  more  popnlons,  it  daily  became  more  difficult 
to  find  out  new  spots  to  inhabit,  withont  encroaching  apon  former  occupants; 
and,  by  constantly  occupying  the  same  individual  spot,  the  fruits  of  the  earth 
were  consumed,  and  its  spontaneous  produce  destroyed,  wifliont  any  prpvisioa 
for  future  supply  or  sucx^ession.  It  therefore  became  necessary  to  pursue  some 
i«gular  method  of  providing  a  oooetaAt  subsistenoe ;  fuid  this  necessity  produced, 
or  at  least  promoted  and  encouraged,  the  art  of  agriculture.  And  the  art  of 
agriculture,  by  a  regnlar  connexion  and  consequence,  introduced  and  established 
the  idea  of  a  more  permanent  property  in  the  soil  tjian  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce  her  fruits  in  sufficient 
quantities,  without  the  assistance  of  tillage:  but  who  would  be  at. the  pains  of 
tilling  it,  if  another  might  watch  an  opportunity  to  seize  upon  and  enjoy  the 
product  of  his  industry,  art,  and  labour  P  Had  not  therefore  a  separate  property 
in  lands,  as  well  as  movables,  been  vested  in  some  individuali,  the  world-  must 
have  continued  a  forest,  and  men  have  been  mere  animals  of  prey ;  which,  accord- 
r  *S  1  ^S^^^^  philosophers,  is  the  genuine  state  of  natnre.  *Wbereas  now  (so 
<■  -'  graciouslyhasProvidenceinterwovenourdutyandourhappinesstogether) 
the  result  of  this  very  necessity  has  been  the  ennobling  of  the  human  species,  by 
giving  it  opportunities  of  improving  ito  raiional  faculties,  as  well  as  of  exerting  its 
naturai.  Necessity  begat  property :  and  in  order  to  inenra  that  property,  recourse 
was  had  to  civil  society,  which  brought  along  with  it  a  long  train  of  inseparable 
concomitants :  states,  government,  bwa,  punishments,  and  the  public  exercise 
of  religious  duties.  Thus  connected  together,  it  was  found  that  a  part  only  of 
society  was  sufficient  to  provide,  by  their  manual  labour,  for  the  necessai^  sub- 
sistence of  all;  and  leisure  was  given  to  others  to. cultivate  the  human  nund,  to 
invent  useful  arts,  and  to  lay  the  foundations  of  science. 

The  only  question  r«nainmg  is,  how  this  property  became  actually  vested:  or 
what  it  is  that  gave  a  man  an  exclnsive  right  to  retain  in  a  permanent  manner 
that  specific  land,  which  before  belonged  graerally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  observed  that  occupant^  gave  the  right  to 
the  temporary  use  of  the  soil,  so  it  is  agreed  upon  all  haims,  tiiat  occupant^ 
gave  also  the  original  right  to  the  permanent  property  in  tbe.  auielance  of  the 
eartb  itself:  whicn  excludes  every  one  else  but  the  owner  ^om  the  use  of  it 
There  is  indeed  some  difference  among  the  writers  on  natural  law,  concemiujg 
the  reason  why  occupancy  should  convey  this  right,  and  invest  Mie  with  this 
absolute  ]>roperty :  Grotinsand  Fufiendoif  insisting  that  this  rightof  occupancy 
is  found  on  a  tacit  and  implied  assent  of  all  mankind,  that  ute  first  occupant 
should  become  the  owner;  and  Barbeyrac,  Titius,  Mr.  Ix>cke,  and  others,  hold- 
ing, that  there  is  no  such  implied  assent,  neither  is  it  necessary  that  there 
^ould  be ;  for .  that  the  very  act  of  occupancy,  alone,  being  a  degree  of  bodily 
labour,  is  fWtm  a  principle  of  natural  justioe,  withont  any  consent  or  compact, 
sufficient  of  itself  to  gam  a  title.    A  dispute  tJiAt  sayotirs  too  pmch  of  pjoe  md 
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acholasUc  refiDement.(l)    Hovever,  both  sides  agree  in  this,  that  occtipatK^  is 
the  thing  by  which  the  title  was  in  &ot  originally  gained ;  every  man  seizing  to 


Property,  both  in  lands  and  moTablea,  being  thns  originally  acquired  by  the 
first  taker,  which  taking  amonnts  to  a  declaration  that  ne  intends  to  appropri- 
ate the  thing  to  his  own  use,  it  remuns  in  him,  by  the  principles  of  nnivereal 
law,  till  such  time  as  he  does  some  other  act  which  ^ews  an  intention  to 
abandon  it;  for  then  it  becomes,  naturally  speaking, jiuMtn  ruris  once  more, 
and  is  liable  to  be  again  appropriated  by  the  next  occnpant.  So,  if  one  is  pos- 
aesaed  of  a  jewel,  and  casts  it  into  the  sea  or  a  public  nigh  way,  this  is  such  an 
express  dereliction,  that  a  property  will  be  Tested  in  the  first  fortnnate  finder 
that  will  seize  it  to  his  own  nse,  Bnt  if  be  hides  it  privately  in  the  earth  or 
other  secret  place,  and  it  is  discovered,  the  finder  acquires  no  property  therein ; 
for  tlie  owner  hatti  not  by  this  act  declared  any  intention  to  aban^n  it,  bnt 
rather  the  contrary :  and  if  he  loses  or  drops  it  by  accident,  it  cannot  be  collected 
from  thence,  that  ne  designed  to  quit  the  possession;  and  therefore  in  snoh  a 
case  the  property  still  remains  in  the  loser,  who  mav  claim  it  again  of  the  finder. 
And  this,  we  may  remember,  is  the  doctrine  of  the  law  of  ^England,  with  relation 
io  treasure  trove.  {%) 

Bat  this  method  of  one  man's  abandoning  his  property,  and  another  seizing 
the  vacant  possession,  however  well  fonnded  in  theorv,  could  not  long  subsist  in 
&ot.  It  was  calculated  merely  for  the  rudiments  of  civil  society,  and  neceasft- 
rily  ceased  among  the  complicated  interests  and  artifioial  refinements  of  politA 


it  moral  obligatJom;  and  the  nidliiieote  of  laws  duniU  be 

^___  ,_ — _,__«,  BDr"-  ""-  -•-''  -' — ' ' — "  " ' 

lelv  upon  widi  oonfidanoe  and  gatiiifaotion. 

Mr.  Locke  say.  "tb«t  tbe  labor  of  »  man's  body,  and  the  wuifc  of  bit  banda,  we  maj  mj  are 
mpedy  hia.  WnatsoAver  tben  he  temoTes  out  of  the  etste  that  nature  hath  provided  and  left  It 
ID,  be  hath  mixed  bii  labor  with,  and  Joined  to  it  eomething  that,  la  his  own,  and  thereby  makee 
itUi  proper^."    On  Gov.  c.  5. 

Batthuargnmant  Beema  tobeapetiHo  nrtao^/  fot  mliiiig  labor  with  a  thing  can  signify 
tdtlf  b) maka  m  alteratloti  in  ita  Kbipo  or  form;  and  if  IhadariKht  to  the  substanoe,  before  any 
labor  was  bestowed  npon  it,  that  right  still  adheres  to  all  Qiat  renjaina  of  Oie  substance,  whatever 
ohonges  it  maj  have  nndeigone.    If  I  had  no  right  befoM,  it  is  cdea-  that  I  have  none  after ;  and 


the  nrigin  and  Inviolability  of  pro- 
,  ,  V  finufded  \iftm  a  tadt  promise  or  eorapaot,  and  therefore  we  oamiot  Invade  anothra's 
propsrtf  witboDt  a  violation  of  a  promise  or  a  breach  of  good  (aitli,  seems  equally,  or  more,  enper- 
flnoDS  and  inounclusive. 

There  appearx  to  be  Just  the  same  neoeeritj  to  call  in  Qie  aid  of  a  promise  to  aodoont  for,  or 
ooforoe.  eveiy  otber  moral  obligatioii,  and  to  b^  that  men  are  bound  sot  to  beat  or  murder  eiiali 
other,  because  they  have  promised  not  to  do  so.  Men  are  bonnd  to  fUfll  their  ooutracta  and 
engagements,  because  society  could  not  oUiarwise  exist ;  men  are  bound  to  re&ala  bom  anoth^a 
pruperty,  because,  likewise,  sa<<letj  oonld  not  ntberwise  exist.  Kothing  therefore  is  gwned  by 
resolving  one  oblisation  into  tbe  otlier. 

But  how,  or  when,  then,  does  pnqierty  commenoe  T  I  oonoeive  no  better  aoawer  can  be 
pven,  than  by  occupancy,  or  when  any  thing  is  separated  for  private  use  from  the  common 
stores  of  natare.  This  is  agreeable  to  the  feason  and  sentiments  of  mankind,  prior  to  all  civil 
establishments.  When  an  nstntnred  Indian  has  set  before  bim  the  frnit  vhich  he  has  plucked 
bota  the  tree  that  protects  Mm  from  the  heat  of  the  Bon,  and  the  shell  of  water  raised  &om 
the  foontain  that  springs  at  his  feet;  if  he  is  driven  by  any  daring  intruder  &om  this  repast, 
so  easy  to  be  replaced,  be  instantly  feels  and  resents  the  violation  of  that  law  of  propertr, 
whteh  natnre  herself  has  wriCteD  itpon  tbe  hearts  of  all  mankiiid.  This  tmiveiaal  pHnoiple 
we  find  well  described  fai  the  laws  of  Menu,  son  of  Biama:  "Sagee.  who  know  former  time^ 
pronoance  cultivated  land  to  be  the  prepeity  of  him  Who  ont  away  uie  wood,  or  who  cleared  and 
tilled  it ;  and  tbe  antelope,  of  the  first  hinter  who  mortally  wounded  it"  3  Sir  Wm.  Jones,  341. 
Chbtstian. 

For  intorestiiig  dtsoussionB  on  these  mtestlons,  the  reader  is  reforred  to  Home's  I^iiloBophical 
works,  vol.  fi;  Bentham,  Fngment  c^  Govenunent,  Ed.  1776,  p.  179,  n;  Anstiii,  Proviuce  of 
Jnrbinndenoe.] 
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and  establiehed  gOTemments.  In  these  it  was  found,  that  what  became  incon- 
Teuient  or  useless  to  one  man,  was  highly  convenient  and  naefnl  to  another; 
who  was  ready  to  give  in  exchange  for  it  some  equivalent,  that  was  equally 
desirable  to  the  former  proprietor.  Thns  mntual  convenience  introdnced  com- 
meroial  tnifBc,  and  the  reciprocal  transfer  of  property  by  sale,  grant,  or  convey- 
r«.  (J  1  anoe :  which  *may  be  considered  either  as  a  continuance  of  the  original 
I-  J  poBBeaaion  which  the  first  occupant  had ;  or  as  an  abandoning  of  the  thing 
by  the  present  owner,  and  an  immediate  successive  occupancy  of  the  same  by 
the  new  proprietor.  The  voluntary  dereliction  of  the  owner,  and  delivering  the 
possession  to  another  individnal,  amount  to  a  transfer  of  the  property :  the  pro- 
prietor declaring  hie  intention  no  longer  to  occupy  the  thing  himself  but  that 
bis  own  right  of  occupancy  shall  be  vested  in  the  new  acquirer.  Or,  taken  in 
the  other  light,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titins,  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  the  property :  and  Titins, 
being  the  only  or  first  man  acquainted  with  such  my  intention,  immediately 
steps  in  and  seizes  the  vacant  posseaaion :  thns  the  consent  expressed  by  the 
conveyance  gives  Titiua  a  good  right  against  me ;  and  possession,  or  occupancy, 

)  confirms  that  right  against  all  the  world  besides. 

'•^-  The  most  universaland  effectual  way  of  abandoning  property,  ie  by  the  death 
/  of  the  occupant :  when,  both  the  actual  possession  and  intention  of  keeping 
possession  ceasing,  the  property  which  is  founded  upon  such  possession  and 
intention  ought  also  to  cease  of  course.  For,  naturally  speaking,  the  instant  a 
man  ceases  to  be,  he  ceases  to  have  any  dominion :  else  if  ne  had  a  right  to  dis- 
pose of  fiie  acquisitions  one  moment  beyond  his  life,  he  would  also  have  a  ri^ht 
to  direct  their  disposal  for  a  million  of  ages  after  him :  which  would  be  highly 
absurd  and  inconvenient  All  property  myl  therefore  cease  upon  death,  con- 
sidering men  as  absolute  individuals,  and  ohconnected  with  civil  society :  for, 
then,  by  the  principles  before  established,  the  next  immediate  occu^mit  would 
acquire  a  right  in  alt  that  the  deceased  poeseseed.  But  aa,  under  civilized  gov- 
ernments which  are  calculated  for  the  peace  of  mankind,  such  a  constitution 
would  be  productive  of  endless  disturbances,  the  universal  law  of  almost  every 
nation  (which  is  a  kind  of  secondary  law  of  nature)  has  either  given  the  dying 
person  a  power  of  continuing  his  property,  by  disposing  of  his  possessions  by 
will ;  or,  in  case  he  neglects  to  dispose  of  it,  or  is  not  permitted  to  make  any 
r*, ,  -.  disposition  'at  all,  the  municipal  law  of  the  country  then  steps  in,  and 
'■  '  declares  who  shall  be  the  successor,  representative,  or  "heir  of  the  deceased; 
that  is,  who  alone  shall  have  a  ri^ht  to  enter  upon  this  vacant  possession,  in 
order  to  avoid  that  confusion  which  its  becoming  again  common  would  ooca- 
sion.  {k)  And  farther,  in  case  no  testament  be  permitted  by  the  law,  or  none  be 
made,  and  no  heir  can  be  found  so  qualified  as  the  law  requires,  still,  to  prevent 
the  robust  title  of  occupancy  from  a^n  taking  place,  the  doctrine  of  escheats  is 
adopted  in  almost  every  country ;  whereby  the  sovereign  of  the  state,  and  those 
who  claim  under  his  authority,  are  the  ultimate  heirs,  and  succeed  to  those 
inheritances  to  which  no  other  title  can  be  formed. 

The  right  of  inheritance,  or  descent  to  the  children  and  relations  of  the 
deceased,  seems  to  have  been  allowed  much  earlier  than  the  right  of  devising 
by  testament  We  are  apt  t^  conceive  at  first  view  that  it  has  natnre  on  ite  aide ; 
yet  we  often  mistake  for  nature  what  we  find  established  by  long  and  inveterate 
custom.  It  is  certainly  a  wise  and  effectual,  but  clearly  a  poHtical,  establish- 
ment; since  the  permanent  right  of  property,  vested  in  the  ancestor  himself 
was  no  natural,  but  merely  a  dvil  right  (S)     It  is  true,  that  the  transmission 

(kj  It  ll  prlnoinllr  to  pi 
one  penon :  lo  Ui4t  npan  t 
In  the  luJidiortheinnKo 

'1  csjmot  agree  with  the  leKmed  commoDtahir,  ttut  the  permanentilRhtof  property  VI 
momtoi  Mmeeir  (that  is,  for  his  life),  is  not  a  nataral,  but  merelf  a  tnvil,  njrttt- 
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of  one's  possessione  to  posterity  has  aa  erideDt  tendency  to  make  s  man  a  good 
citizen  and  a  useful  member  of  society  :  it  sets  the  passions  on  the  side  of  duty, 
and  prompts  a  man  to  deserve  well  of  the  public,  vhen  he  is  sare  that  the 
reward  of  his  services  will  not  die  with  himself,  but  be  tranamitt«d  to  those 
with  whom  he  is  connected  by  the  dearest  and  most  tender  affections.  Yet, 
reasonable  as  this  foundation  of  the  right  of  inheritance  may  seem,  it  is  prob- 
able that  its  immediate  original  arose  not  from  specnlations  altogether  so  deli- 
cate and  refined,  and,  if  not  from  fortuitous  circamBtanceB,  at  least  fVom  a 
plainer  and  more  simple  principle.  A  man's  children  or  nearest  relations  are 
nsnalty  about  him  on  his  *deatn-bed,  and  are  the  earliest  witnesses  of  his  r  ,.  „  •. 
decease.  They  become  therefore  generally  the  next  immediate  occupants,  >■  ^ 
till  at  length  in  process  of  time  this  freqaent  usage  ripened  into  general  law. 
And  therefore  also  in  the  earliest  ages,  on  &ilure  of  children,  a  man's  servants 
bom  ander  his  roof  were  allowed  to  be  his  heirs;  being  immediately  on  the 
spot  when  he  died.  For,  we  find  the  old  patriarch  Abraham  expressly  declaring, 
that  "  since  God  had  giren  him  no  seed,  his  steward  Eliezer,  one  bom  in  his 
house,  was  his  heir."  (!) 

While  property  contiuoed  only  for  life,  testaments  were  useless  and  unknown : 
and,  when  it  beoune  inheritable,  the  inheritance  was  lon^  indefeasible,  and  the 
children  or  heira  at  law  were  incapable  of  exclnsion  bjr  wilL  Till  at  length  it 
was  found,  that  so  strict  a  rule  of  inheritance  made  heirs  disobedient  and  head- 
strong, defrauded  creditors  of  their  just  debts,  and  prevented  many  provident 
fathers  from  dividing  or  charging  their  estates  as  the  exigence  of  their  families 
required.  This  introduced  preuy  generally  the  right  of  disposing  of  ont^s 
property,  or  a  part  of  it,  by  tegtamenl;  that  is,  by  written  or  oral  instructions 
properiy  mitneaaed  and  authenticated,  according  to  the  pleasure  of  the  deceased, 
which  we  therefore  emphatically  style  tie  teiU.  This  was  established  in  some 
countries  much  later  than  in  others.  With  ne  in  England,  tiH  modem  times,  a 
man  could  only  dispose  of  one-third  of  his  movables  ft-om  his  wife  and  chil- 
dren ;  and,  in  general,  no  will  was  permitted  of  lands  till  the  reign  of  Henry 
the  Eighth;  and  then  only  of  a  certain  portion:  for  it  was  not  till  after  the 
restoration  that  the  power  of  devising  real  property  became  so  universal  as  at 
present. 

Wills,  therefore,  and  testaments,  rights  of  inheritance  and  successions,  are  all 
of  them  creatures  of  the  civil  or  municipal  laws,  and  accordingly  are  in  all 
respects  regulated  by  them ;  every  distinct  country  having  different  ceremonies 
and  requisites  to  make  a  testament  completely  valid ;  neither  does  any  thing 
vary  more  than  the  right  of  inheritance  under  different  ^national  estab-  r  «ig  -i 
liehments.  In  England,  particularly,  this  diversity  is  carried  to  such  a  I-  ^ 
(0  Ofo.  zr,  I. 

lied  teflnements.  If  the  laws  of  the  Imd  were  muJMnded,  we  ahoold  ba  nndar  the  aune  moral 
and  natnni  obligatian  to  Tefrnin  ftom  inTsdiiiig  each  otber's  otopertv  m  from  attacldng  aiid 
iBsanlting  «ach  oQior'a  penwiiB.  I  am  obbged  also  to  differ  from  the  learned  judge,  and  all 
wtiten  upon  genera]  law,  wbu  Qiaintaiii  that  childreD  have  do  better  claim  by  nature  to  sacceed 
to  the  property  of  their  deoiawBd  purentii  than  rtraBgeiB ;  and  that  the  preference  given  to  them 
ori^nale*  Mlelyiii  political  eRtabiiabmentfi.  I  know  no  other  criMiion  by  which  we  can  deter- 
mine any  nde  or  obligation  to  be  fonnded  in  nature,  Uiao  its  miiversauty ;  and  by  inqairing 
whether  it  id  not,  and  nu  not  been,  in  all  ooontries  and  agea,  agreeable  to  the  feeling*,  affections. 
and  reaaon  of  mantind.  The  aflbction  of  paieuta  fowarda  thetc  cliildren  in  th«  moat  powerful  and 
tmirerwl  principle  vhlch  natrue  has  planted  in  the  Imnian  breast ;  and  it  oanuot  be  conceived, 
even  In  the  moat  aavage  «tate,  that  any  one  ia  ao  deatitnte  of  that  sflbotitHi  and  of  leaaon,  who 
wooid  not  revolt  at  the  position,  that  a  atranger  haa  aa  good  a  right  m  hia  children  to  the  propert)' 
of  a  deoeaaed  parent. 

Hcenda  necetiorame  «w  cuiqu^  l&eri,  eeenu  not  to  have  been  confined  to  the  vooda  of  Q«r. 
many,  bot  to  be  one  of  the  fiiet  lawa  in  the  oode  of  notitre ;  though  positive  InBtitationB  may 
have  thoDsht  it  pmdent  to  leave  the  parent  the  foil  disposition  of  bi«  property  after  Ilia  death, 
or  to  regulate  the  HhaieB  of  the  cliildren,  when  the  parent's  will  ia  nnknowti. 

In  the_  earliest  hiatoiT  of  mankind  we  have  eipreea  anthority  that  this  ie  agreeable  to  the  will 
of  God  himself;  and  behold  lhe«iord  of  Iha  Lord  oame  unto  Abraltajn,  lai/ing,  iXUshaU  not  be  thine 
heir;  but  he  that  sh<Ul  eotne  out  of  thine  ovn  boieele  ihalt  be  thine  heir.    Sen.  C.  15.    CHKiariAH. 
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length,  BB  if  it  had  been  meant  to  point  ont  the  power  of  tlie  laws  in  regnUting 
the  'succession  to  property,  and  how  i\itile  ever;  clium  most  he,  that  has  not  it^ 
foondatioQ  in  the  poiitiTe  rulce  of  the  states  In  personal  estates  the  fotiier  may 
snooeed  to  his  children;  in  landed  property  he  never  can  he  their  immediate 
heir,  by  any  tiie  remotest  possibility :  (3^  in  general  only  the  eldest  son,  in  some 
places  only  the  yonagest,  in  others  all  the  sons  together,  have  a  right  to  sncceed 
to  the  inheritanoe :  in  r^  estates  males  are  preferred  to  females,  and  the  eldest 
male  will  nsnitlly  exclude  the  rest;  in  the  division  of  personal  estates,  tiie 
females  of  equal  dwree  are  admitted  together  with  the  moles,  and  no  right  oit 
primogeniture  is  alfcwed. 

This  one  consideration  may  help  to  remove  the  scruples  of  many  well-meaning 
per^Hia,  who  set  up  a  mistaken  conscience  in  opposition  to  the  mles  of  law.  If 
a  num  disinherits  his  son,  by  a  will  duly  executed,  and  leaves  his  estate  to  a 
stranger,  there  are  many  who  consider  this  proceeding  as  contrary  to  natural 
justice ;  while  others  so  scrupnlonsly  adhere  to  the  supposed  intention  of  the 
det^  that,  if  a  will  of  lands  be  attested  by  only  two  witnesses,  instead  of  three, 
which  the  law  requires,  they  are  apt  to  imagine  that  tile  heir  is  bound  in  oon- 
Bcieuce  to  relinquish  his  title  to  the  devisee.  But  both  of  them  certainly  pro- 
oeed  upon  very  erroneous  principles,  as  IS,  on  the  one  hand,  the  son  haa  by 
nature  a  right  to  succeed  to  bis  lather's  lands :  or,  as  if,  on  the  other  band,  tiie 
owner  was  by  nature  entitled  to  direct  the  succession  of  his  property  after  his 
own  decease.  Whereas,  the  law  of  nature  suggests,  that,  on  the  death  of  the 
possessor,  the  estate  sbonld  again  become  common,  and  be  open  to  the  next 
pcGupaDl^  unless  otKerwise  ordered  for  the  sake  of  civil  peace  by  the  positive  law 
of  society.  The  positive  law  of  society,  which  is  with  us  the  municiwil  law  of 
Eoghuid,  directs  it  to  vest  in  such  person  as  the  last  proprietor  shall,  by  vrill, 
attended  with  certain  requisites,  appoii|t ;  and,  in  defect  of  such  appointment,  to 
r  «  J  -I  go  to  some  particular  person,  who,  &um  the  result  *of  certam  local  consti- 
*■  ■'  tutions,  appears  to  be  the  heir  at  law>  Hence  it  follows,  that,  where  the 
appointment  is  rc^larly  made,  there  ctonot  be  a  shadow  of  right  in  anv  one 
bqt  the  person  appointed ;  and,  where  the  necessary  reauisites  are  omittea,  the 
right  of  the  heir  is  equally  strong,  and  built  npon  as  solid  a  fonndation,  as  the 
ri^t  of  the  devisee  would  have  been,  supposlns  such  requisites  were  observed. 

But,  after  all,  there  are  some  few  things,  whi%,  notwithstanding  the  general 
introdaction  and  continuance  of  property,  must  still  unavoida^y  remain  in 
common ;  being  such  wherein  nothing  but  an  usufructuary  property  is  capable 
of  beiuK  had;  and,  therefore,  they  etin  belong  to  the  first  occupant,  during  the 
time  he  holds  possesuou  of  tbem,  and  no  longer.  Such  (among  others)  are  the 
elements  of  light,  air  and  water ;  which  a  rogti  may  occupy  by  means  of  nis  win- 
dows, his  gardens,  his  mills,  and  other  conveniences :  such,  also,  are  the  gener- 
ality of  those  animals  which  are  said  to  be /^(S  naiur(e,  or  of  awildanduntame- 
able  dispodtiou;  vriiit^  any  man  may  seise  Upon  and  keep  for  his  own  use  or 
pleasure.  AH  tlieee  thien  eo  >oag  as  they  remain  in  poasesaitm,  eveij  man  has 
a  right  to  enjoy  without  aisturimnce ;  bu^  if  once  they  escape  from  bis  custody, 
or  he  voluntarily  abandons  the  use  of  them,  they  return  to  the  common  stock, 
and  au^  man  else  has  an  eaual  right  to  seize  and  eujoy  them  afterwards. 

Again ;  there  are  ot^er  tniags  in  which  a  permanent  property  mag  subsist, 
not  only  as  to  the  temporary  use,  bat  also  the  Solid  sul^tance ;  and  which  yet 
would  lie  frequently  found  vnthout  a  proprietor,  had  not  the  wisdom  of  the  law 
provided  a  remedy  to  obviate  this  inoonvenienCe.  Such  are  forests  and  other 
waste  grounds,  wbich  were  omitted  to  be  appropriated  in  the  general  distriba- 
tion  of  hinds ;  such,  also,  are  wrecks,  eetrays,  and  that  speoies  of  wild  animals 
which  the  arbitrary  constitutions  of  positive  law  have  cQsting&ished  trom  the 

(3)  That  is,  at  father  he  oould  not  be  each  heirj  btit  he  might  neVertlieleBa  adBtaln  Booh  rria- 
tion  to  the  ciuld  hi  s  oollatieral  way  m  to  entiUe  him  to  tbe  iiueritaace. 
And  aiiiae  the  •Ut&te  3  and  4  Williiun  IT,  c.  106)  &e  lineal  mioeator  toAt  be  heir  to  his  brae 
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rest  by  the  vell-knoTQ  appdlldwu  o^  gvme.  With  regard  to  thew  uid  ecgt^ 
otiiei«,  as  distorbtuioes  and  qa&rrela  *woald  fre^itentlj  arise  amoDg  indi'  r*^.  -i 
vidiuJa,  oontesding  aboat  the  aoquuition  of  thu  apeciea  of  property  hy  >■  -I 
first  ocoup^o^,  the  lav  haa  therefore  visely  oat  up  the  root  of  diBsentiaii  by 
Testing  the  thmge  themaelrea  in  the  Borereign  of  the  state ;  or  else  in  hia  reprer 
sentatiTes  appointed  aod  authorized  by  him,  being  nsoally  the  lords  of  manors 
And  thus  the  legielature  of  England  has  oniTerwlly  promoted  the  grand  ends 
of  civil  Booiety,  the  peace  and  peoority  of  individoaf^  oy  steadily  pursuing  that 
wise  and  orderly  masim  of  *^g^'pg  i»  eTety  thing  caiwble  of  ownaship  a  1^^ 
and  detfirminate  owner.  (1) 


OF  REAL  PROPERTY' ;  AND,  FIRST,  OF  CORPOREAL  HERED- 
ITAMENTS. 

Thb  objects  of  dominion  er  property  are  fkinga,  as  eontradistingniahed  from 
parsons :  and  thin^  are,  by  the  law  of  England,  distribated  into  two  Idads ; 
things  real  and  things  pers<mai.  Things  real  are  such  as  are  permanent,  fixed 
and  immoTable,  whicti  cannot  be  carried  oat  of  their  place ;  as  lands  and  teno- 
ments:  things  ^flrstma?  are  goods,  money,  and  all  other  movabieB!  whieh  may 
attend  the  owner's  person  wherever  he  thinks  proper  to  go-  (1) 

In  treating  of  thinrs  real,  let  ns  oonsider,  first,  thdr  BOTem  sorts  or  kinds ) 
secondly,  the  tenures  oy  which  they  may  be  holden ;  thirdly,  the  estates  whidi 
may  be  had  in  them;  aaifffttrihly,  the  mle  to  them,  and  the  maan«r  ot acfuir- 
ifltf  and  losing  it 

First,  with  regard  to  their  eevenl  sorts  or  kiads,  things  real  are  nsaally  said 
to  consist  in  lands,  tenement^  or  hereditaments.    Land  oomprehends  all  things 

(4)  [It  fe  Dot  vary  eaaf,  aa  tlie  BDtbor  mtaaa  to  be  swan,  for  tke  ndiids  of  maden  wIm  iMvt 
been  bwn  and  bred  np  in  all  Oie  bablte  and  witli  the  feelingB  of  civil  aooiety,  to  admit  tli«  tmth 
'  w  die  acquisition  and  tranamiggiffn  of  propertj.  Tlie  subject  iB  too  wide  a  one 
. .  a  nol« ;  but  two  obserratioiis  imj  be  mMe  as  iniportamt  in  fumung  a  wnnd 
,  le  wtwte  matter.  Fint,  we  ehooid  bave  »  olear  ootiun  what  ia  meant  b;^  oabual 
n^Ua,  or  right*  finudecl  in  tlia  hwR  of  nataie,  as  br  as  rMards  this  svl^eot.  Wbeo  we  se^ 
tut  arlxltttodevisepntpeitf  ofgoTOTDKiqiuntioiv  or  toinoerit  tli^lenoiidiepoBedof  hf  onr 
blhan.  Is  a  liftht  fonmded  oa  the  law  of  wtoie,  we  oununoalr  mean,  a  right  founded  on  thos« 
ooDohuicma  or  natoial  raawn  and  Jitctice  which  me^  in  all  oiyil  sooietieg  liave,  as  it  vem,  hj 
genenl  mnwent,  leeogidied  qad  eat&blished.  Bnt  it  is  obviona  that  the  law  of  nature,  urn* 
— J — .—J .L.  M ^ : ,j^^  y^g  matuiity  ol  oivil  at-'-"— 


and  uf  oonrse  along  ttiOt  it  the  eiialenae  of  Lhe  right  of  property-  Wbereaii,  strtctly  cotmdered, 
the  lav  of  aatiue  lelatee  to  a  time  anterior  U  this,  and  provides  for  a  state  uf  thingBindependent 
of  dvfl  ADtopaoL    In  tftis  point  of  tUiw  tt  eetmis  o^rteet  to  eay  tliat  inheritance  and  devise  are 


n  the  lav  of  nJ 


Bat  saooadlf ,  in  (he  fonnH  leqse  it  m^y  be  «qi^7  ^^u^i  that  ^  iudoEtiiDOB  ugnirar  of  prop- 
wte  faaa  a  naliual  ri#t  to  transmit  it  to  Wbontsoerer  he  pleasee,  and  that  the  cluld  had  a  n^nnii 
li^t  to  Inbailt  what  U*  aneeatoi'  shaU  pot  We  tr^iamitted  speoiaUv  to  anv  other  person ;  that 
1. 1 .1 1 — . ;_  -„  — ;.^„  X. J  .1.-.  i._  .vg  BstahUrtunent  pf  tliase  two 

,-,  — „  ,„  —, r.  -T-T- 1 ■  .- .^ —  -is  tpeaking  pf 

tMHft  real,  and  not  of  the  eitaU  or  bterest  vbicb  one  mav  have  in  thoee  things.    Ve  iball 
see  kere^tar  that  an  eatatQ  in  the  moft  eennwent  ^edee  of  proper^  may  be  of  ntoh  okanw: 


it  to  say,  the  wisest  petaona  in  all  aocietiet  have  a^eed  that,  by  the  ei 
ri^ta,  certain  sreat  nnnMHoa  of  oivil  miicn  are  be»t  anBweic4-  J 
<1)  Tha  KMMt  wul  ve  oai^itl  to  note  hei«  that  tha  leuned  commentator  is  tpeakinK  pf 


mr  that  an  eatata  in  the  mo^  BenBopent  ^edee  of^  proper^  maybe  of  ntoh  okaraoter 

Jim,  thattkelawdoeaiKAi^MditMre^pinpertyi  l)!^  iil^^aifiwitfbimoatpar^^ 

a*  reapeoti  its  oontRil,  MBtgnmeirt.  sod  (wsmjsdon  on  tbe  deftlti  oif  tlie  owner,  with  things 
Mnonal.  VevHrthelen,  wain  aaoh  astatea  esiaU  there  fa  atwagf  a  hi^er  estate  ju  H^e  same 
Udiigs  real,  vested  ia  tome  Otkar  paM^i  wA  vbioli  is  dsmpialed  as  real  estate.  The  natnrq 
ct  die  flnng  Itadf,  tkeveform  does  nut  dettrnitee  Uw  ohanotei  of  ms  pattionlai  ertate  that  m^ 
uist  in  it,  vliether  retJ  or  penmal,  bnt  tbfl  aMent  and  da<lit"W  pf  Wa  aBtfXa,  m  will  be  hereaf, 
ter  explained. 
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of  ft  pennanent  snbetantial  nature ;  being  a  word  of  a  rei;  exfengiTe  significa- 
tion, u  will  presently  appear  more  at  large.  Tenement  is  a  word  of  Btill  greater 
r#,~  1  extent,  and  thongh,  in  its  vnlgar  "acceptation,  it  is  only  appUed  to  houses 
^  -I  and  other  bnildinge,  vet,  in  ite  original,  proper  and  legal  eenae,  it  Bigni- 
Sea  erei^  thing  that  may  be  holden,  provided  it  be  of  a  permanent  natare ; 
whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsubstantial,  ideal  kind.  (2) 
Thus,  liberum  lenementum,  frtOik  tenement,  or  ireehold,  is  applicable  not  only 
to  lands  and  other  solid  objects,  but  also  to  offices,  rents,  commons,  and  the 
like :  (a)  and,  as  lands  and  houses  are  tenements,  so  is  an  advowson  a  tenement ; 
and  a  franchise,  an  office,  a  ricfht  of  common,  a  peera^  or  other  property  of  the 
like  nnanbetantial  kind,  are  all  of  tHem,  legally  speaking,  tenements,  (b)  But  an 
kerediiament,  says  Sir  £dward  Coke,  (c)  is  by  much  the  largest  and  most  com- 
prehensive expression ;  for  it  includes  not  only  lands  and  t^emente,  but  what- 
soever  may  be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or  mixed. 
Thus,  an  neir-loom,  or  implement  of  furniture  which,  by  custom,  descends  to 
the  heir,  together  with  a  honse,  is  neither  land  nor  tenement,  but  a  mere  mov- 
able ;  yet  being  inheritable,  is  comprised  under  the  general  word  hereditament : 
and  so  a  condition,  the  benefit  of  which  may  descend  to  a  man  from  his  ances- 
tor, is  also  an  hereditament  (d)  (3) 

Hereditaments,  then,  to  use  the  largest  expression,  are  of  two  kinds,  corporeal 
and  inooiporeaL  Corporeal  consist  of  such  as  affect  the  senses ;  such  as  may  be 
seen  and  handled  by  the  body:  incorporeal  are  not  the  object  of  sensation,  can 
neither  be  seen  nor  handled,  are  creatures  of  the  mind,  and  exist  only  in  con- 
templation. 

Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent  objects ; 
all  which  may  be  comprehended  under  tne  general  denomination  of  land  only. 
For  land,  says  Sir  Edward  Coke,  (e)  comprehendeth,  in  its  legal  signification,  any 
ground,  soil  or  earth  whatsoever;  as  arable,  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes  and  heath.  ^It  legally  includetii,  also,  all  castles,  r^.a  ■> 
houses  and  other  buildings :  for  they  consist,  saith  he,  of  two  things ;  L  J 
land,  which  is  the  foandation,  and  sirucinrs  thereupon ;  so  that,  if  I  convey  tho 
land  or  ground,  tlie  atmcture  or  building  passeth  therewith.  It  is  observable 
that  water  is  here  mentioned  as  a  species  of  land,  which  may  seem  a  kind  of 

(a)Oo.Iitt.e.  (6)rKi.  la,  W.  «i)1IimI.«.  KDtBep.l.  (Ollnitl. 

(8)  [Therefore,  in  an  ootion  of  ejectment,  wMoh,  wM  Qie  eioeption  of  tithe  and  oommoa 
q^nirtsnant,  ia  onlv  nnstauuble  for  a  eorpopval  hereditainenC,  it  h  improper  to  desoribe  the 
property  Bourfit  to  be  reoovored  u  a  Kii&ineni,  tmless  with  reference  to  a  prevloTw  mora  cer- 
tain deeoTipaon.  1  EEUit.  441-  6  id.  357,  Bj  Uie  general  descriptiuD  of  a  measoue,  a  chojoh 
may  be  reoovered.  1  Salk  956,  The  term  eloge  withoat  stating  a  name  or  nnmber  of  acrea, 
ia  a  Buffioient  description  in  ^ectment.  II  Coke,  65.  In  oommoD  aooeptatioii  it  means  an 
encloeed  field,  bat  in  taw  it  rather  eigDiScB  the  Mpwate  interest  of  the  party  in  a  partioulK 
■pot  of  land,  vhether  eDoloeed  nt  not.  7  Bain,  307 ;  Doct  and  Stad.  30.  If  a  man  make  a 
feoQmeut  uf  a  bonee  "  mOi  the  appurimamiet,"  nolAiug  paaMS  by  the  worda  *iA  tte  Ofpmr- 
tenaneea,  bat  the  gWeii.  cartilage,  and  duse  adjoining  to  the  bonie,  and  on  which  the  nonM 
ia  bailt,  and  no  other  land,  altiiouBji  aeually  oooupied  ■witb  the  house ;  but  by  a  deviie  at  a 
mesBtiage,  withont  the  worda  "  mth  the  appurtenances,"  the  garden  and  onrtilage  wiD  paaa,  and 
where  &e  intent  ia  apparent,  even  oth^  a^jeeent  property.  See  caaes,  S  Sannd.  401,  note  2- 
1  Bar.  andCrea.%0;  see  fartJiei  se  to  tlie  eSleot  of  the  word  "apportanant,"  16Ba«t,10»;  3 
Taunt  24,  147;  1  B.  and  P.  53,  65;  2  T.  B.  498,  502 ;  3M.  and  8.  171.  The  term  ^Vim,  Uion;^ 
In  oonunon  acceptation  it  impoite  a  tract  of  land  with  a  hooae,  ont-bnildinga,  uid  cidtivated 
land,  yet  in  law,  and  eapeoiuly  in  the  deecription  hi  an  aoIJon  of  iijeotment.  It  signifies  the 
leaaehold  intersat  in  the  premiaea,  and  doen  not  mean  a  Sum  in  its  oonunon  MoeptaUon.  8m 
poll,  318.] 

(3)  [By  a  condition  ia  here  meant  a  qnaMootitni  or  leHfariotiou  annexed  to  a  oonveyanoe  of 
land,  whereby  it  ia  provided  that  in  ease  a  partionlat  sveut  doee  or  does  not  happen,  or  a  ft- 
tionlar  act  ia  done  or  omitted  to  be  done,  on  estate  ahalt  oommenee,  be  enlarged  or  defeated.  Am 
an  instance  of  the  condition  Itrae  intended,  aappoee  A.  to  have  enfeoffed  B  of  an  aoie  of  gronnd 
upon  condition,  that  if  hia  hdr  ihonld  pay  the  fenffiir  90*.  ha  and  hit  heir  ihotild  re-enter ;  this 
condition  wnnld  be  an  bereditament  dMoending  on  A'a  heb  after  A'a  deatlL  and  if  anah  heir 
after  A's  death  shonld  pay  the  SOf .  he  would  be  entitled  to  re-ent«r,  and  would  ivM  the  land  as 
if  it  liad  descended  to  him.  Oo.  Litt.  8U,  &14  h.] 
33S 
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Bolecism ;  but  such  ib  the  langnage  of  the  law :  and  therefore  I  oannot  bring  an 
action  to  recover  posseBaion  of  a  jkki]  or  other  piece  of  water  by  the  name  of 
waUr  oalj;  either  by  calculating  ite  capacity,  as,  for  so  manj  cubical  yarda ; 
or,  by  euperficial  measure,  for  twenty  acres  of  water ;  or  by  general  dcacnption, 
as  for  a  pond,  a  watercourse,  or  a  nvolet ;  but  I  muet  bnng  my  action  for  the 
land  that  lies  at  the  bottom,  and  most  call  it  twenty  acres  of  land  covered  with 
water.  (/_)  (4)  For  water  is  a  movable,  wandering  thing,  and  must  of  neces- 
sity continue  common  by  the  law  of  natnre ;  so  that  I  can  only  hare  a  tempo- 
rary, transient,  usufructuary  propertv  therein ;  wherefore,  if  a  body  of  water  runs 
out  of  my  pond  into  another  man's,  "i  have  no  rig'ht  to  reclaim  it.  But  the  land 
which  that  water  covers  is  permanent,  fixed  and  immovable ;  and  therefore,  in 
this,  I  m^  have  a  certain  sabstantial  property ;  of  which  the  law  will  take 
notice,  and  not  of  the  other. 

Land  hath  also,  in  its  legal  signification,  an  indefinite  extent,  upwards  as 
well  as  downwards.  Cujus  est  solum,  ^us  est  usque  ad  cesium,  is  ^e  maxim  of 
the  law ;  upwards,  therefore  no  man  may  erect  any  building,  or  the  like  to  over- 
hang another's  land:  and  downwards,  w'batever  is  in  a  direct  line,  between  the 
surface  of  any  land  and  the  centre  of  the  earth,  belongs  to  the  owner  of  the  sur- 
&ce ;  as  is  every  day's  experience  in  the  mining  countries.  So  that  the  word 
'■land"  includes  not  only  the  face  of  the  earth,  but  every  thing  under  it,  or 
over  it.  And  therefore,  if  a  man  grants  all  bis  lands,  he  grants  thereby  all  his 
mines  of  metal  and  other  fossils,  his  woods,  his  waters,  ana  his  houses,  as  well 
as  his  fields  and  meadows.  Not  but  the  partieular  names  of  the  things  are 
'equally  sufBcient  to  pass  them,  except  in  the  instance  of  water ;  by  a  Tm\a  i 
grant  of  which,  nothing  passes  but  a  right  of  fishing:  (g)  (0)  but  the  ^  ^ 
capital  distinction  is  this,  mat  by  the  name  of  a  castle,  messui^,  toft,  croft,  (6) 
</)  BrownL  Uf.  (r)  Co.  litt.  i. 

(4)  tba  grant  of  a  sbMJU  of  water  «o  nomine,  niU  not  psss  the  land  over  wUch  the  vatar 
ram ;  Jaokson  v.  Eaktead,  5  Cow.  S16 ;  BerBmont  v.  WilliBma,  11  A.  and  E.  (N.  8.)  701 ;  t]i« 
gnmtofspaioeloflaDil,  onthB  oihei  hanCpssseB  the  property  in  a  stream  of  water  which  nuu 
over  it,  68  mooh  aa  it  doet  Uie  property  in  the  Btonea  npon  the  sorftioe.  BncMn^bam  e.  Bmill), 
10  Ohio,  988;  Brown  «.  Eennedv,  6  H.  and  J.  195 ;  Canal ConntuBmonarB  v.  People,  5  Wend.  433 ; 
Elliot «.  FitQhbnrg  K.  R.  Co.,  10  Cnsb.  133.  Que  who  owns  land  on  both  tddea  ufa  stream  owns 
the  whole  bed.  Il  he  i4  bonniied  upon  it,  he  ownii  to  the  thread  or  the  streatn.  Hatch  v.  Dwight, 
17  If  ana.  289;  Moad  w.  Haynoa,  3  Kand.  33;  Morrison  v  Keen,  3  Oreenl.  474;  Middleton  e. 
Pritchard,  3  Scam.  510 ;  Jonen  v.  Bonlard,  24  How.  41 ;  Flet<>her  o.  Phelps,  28  Tt.  287 ;  Stolp 
V.  Hort,  44  m.  219 ;  Berry  u.  Snyder,  3  Bnah.  966.  Pnma  facit,  every  proprietor  on  each  bank 
of  a  nver  is  entitled  tu  the  land  covared  with  water  to  the  middle  thread  of  the  stream,  or,  at  i« 
oonunonly  eipresaed,  utque  adlilmn  aqua.  In  virtue  of  this  ownership  he  has  a  right  to  the  use 
of  the  water  flowing  over  it,  in  its  natural  oarrent,  withont  diminntinn  or  obstroction.  But  strietly 
Bpeaking  he  has  no  propertv  in  the  water  itself,  but  a  ample  ase  of  it  while  it  passes  along.  The 
consequence  of  this  principle  is,  that  no  proprlotoT  baa  a  right  to  lue  the  Rtream  to  tbe  prqadioc 
of  another.  Thie  is  a  neoeseary  result  of  tbo  perfect  equality  of  right  among  all  the  proraietora  of 
thatwbiobu  common  to  all.    Starj.J.  in   Tyler  v.  Wilkinson,  4HaBon,  400;  BaiHsallv.  Shdl, 


4DaII,SlI;  Innahamv.  Bntchinson,2Conn.e84;  Hendricksv.  Johnson,  6PoTt.  472;  Omelvanj 
e,  Jaggeis,  2  HQI  (S.  C),  634  ;  Elliott  v.  Fitohbni^  R.  R.  Co.,  10  (hish.  193 ;  Tillotaon  v.  Smit^ 
32  N.  H.  94. 

Whera  parties  are  awnere  of  a^toining  premises  bounded  npon  a  river,  and  the  division  line 
between  uiem  does  not  strike  ttie  liver  at  right  angles,  it  is  extended  to  the  oentre  thread  of  the 
■tmam,  not  In  the  same  directioii,  bnt  in  a  line  at  nght  anglw  to  the  general  direotdon  of  the 
rivar  at  that  point.  Bee  Wonaon  c  Vonson,  14  Allen,  71 ;  Clark  c.  Oampan,  19  Mich,  and  oases 
rited. 

!5)  [Or  the  right  to  tue  Qie  water  a«  in  the  case  of  rivers  nud  mill  streama.] 
6>  [By  tbe  name  of  a  oaetfe,  one  or  more  manors  miff  be  oonveyed,  and  oeoncerso,  by  tbo 
name  of  manor  aoastle  maypaas.  I  Inst  5;  Sid.  31.  "when  land  Is  bnllt  npon  it  is  a  mes- 
snage,  and  if  the  bmlding  afterwards  fall  to  decav,  yet  it  shall  not  have  the  name  of  land, 
althongfa  Oiere  be  nothhig  In  snbatanoe  left  hot  the  land,  bnt  it  dull  be  called  a  toil,  which  Is 
a  name  impraior  to  Wq  and  intbrior  to  messuage;  and  this  name  It  shall  have  In  respect <rf' 
the  dignity  which  it  onoc  bore."    Plowd.  170.    A  oroft  Is  an  enoloeed  piece  of  land  near  to  a 

of  a  hoDse  or  messnage  a  garden  and  onitilage  will  pass  (Co.  Litt.  66) ;  and  see 
Jtraoge,  nowd.  SB,  a^  where  it  is  said  that  etoven  aeres  might  pass  bv  tbe  grant 
i.sBMbas  puDd  of  it:  Ntobolaa  «.  Cbamberiain,  Oio.  Jac.  12i;  Hill e.  Orange, 
bnt  the  Mtnd  most  consist  only  of  the  dose  on  whiob  the  honse  is  built :  se? 
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or  ihe  like,  nothins  else  Till  pass,  except  what  &Ua  with  the  ntmotf  propriety 
under  the  term  mi^e  use  of;  mt  bj  the  name  of  land,  whioh  is  »om«»  geiianir 
isnmutn,  every  thing  terre^aJ  will  piiSB.  (h)  (7) 


CHAPTER  III 
OF  INCORPOBEAL  HEREDITAMENTS. 

As  incorporeal  hereditament  ia  a  right  issuing  out  of  a  thing  oor]>onte 
(whether  real  or  personal)  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same,  (a)  (1)  It  is  not  the  thing  corporate  itself,  which  ma;  consist  in  tsnde, 
houses,  jewels,  or  the  like ;  but  something  collateral  thereto,  as  a  rent  issuing 
out  of  those  knds  or  houses,  or  an  office  relating  to  those  jewels.  In  short,  as 
the  logicians  speak,  corporeal  hereditaments  are  the  substance,  which  may  be 
always  seen,  always  handled :  incorporeal  hereditaments  are  but  a  sort  of  acci- 
dents, which  inhere  in  and  are  supported  by  that  substance ;  and  may  belong,  or 
not  belong  to  it,  without  any  visible  alteration  therein.  Their  existence  is 
merely  in  idea  and  abstracted  contemplation ;  though  their  effects  and  profits 
may  be  frequently  objects  of  our  bodily  senses.  And  indeed,  if  we  wonla  fix  a 
clear  notion  of  an  incorporeal  hereditament,  we  must  be  careftil  not  to  confound 
together  the  profits  produced,  and  the  thing,  or  hereditament,  wbiob  produces 
them.  An  annuity,  for  instajice,  ia  hH  incorporeal  hereditament ;  for  though  tiie 
money,  which  ia  the  fruit  or  product  of  this  annuity,  is  donbtlesB  of  a  corporeal 
nature,  yet  the  annuity  itself  which  produces  that  money,  ia  a  thing  invisible, 
has  only  a  mental  existence,  and  cannot  be  delivered  over  from  hi»id  to  hand. 
r*31 1  tithea,  if  we  consider  the  ^produce  of  them,  as  the  tenth  aheaf  or  tenth 
L  J  lamb,  seem  to  he  completely  corporeal ;  yet  they  are  indeed  incorporeal 
hereditaments;  for  they  being  merely  a  contingent  springing  right,  collateral  to 
or  issuing  out  of  lands,  can  never  be  the  object  of  sense ;  that  casaal  share  of 
the  annual  increase  is  not,  till  severed,  capable  of  being  shewn  to  the  eye,  nor  of 
being  delivered  into  bodily  possession. 

Incorporeal  hereditaments  are  principally  of  ten  sorts;  advowaon^  tithei^ 
commons,  ways,  offices,  dignities,  f^nchises,  corodies  or  pensions,  annoitieB  and 
rents. 

W  Oo.  UU.  !,>,<.  (a)  Itid.  la, ». 

Blackbone  v.  Bdriev,  1  P.  Wmg.  600;  Bodenhui  s.  PiMohard,  1  B.  and  Or.  KO;  BmiUl  «. 
Martin,  8.  Saand:  401,  see  n.  9 ;  Boe  d.  Sortaa  v.  Webster,  12  A.  mid  B.  442.  In  Doe  o. 
OnlllnB,  S  T.  R.  498,  a  ooal  pen  on  tbe  side  of  a  pnbtio  toad  opposite  to  that  of  a  house,  waa 
he]d  lo  paes  an  part  of  the  home.  See  also  aa  to  what  are  or  are  not  appartenaiioea,  London 
r.  Coll.  Bt.  Maty  Hob.  303;  Hicham  v.  Baker  Cm.  B1I».  15;  Shep.  Touob.  89,  94,  Prwt 
ed. ;  Cowlam  v.  Slack,  15  East,  lOB ;  Monia  c.  Bdgington,  3  Taunt.  S4 ;  Bnck  d.  Vtaliie.J  v. 
Clark,  1  B,  and  P.  53,  56;  BorW  v.  Rtiodea,  1  Cr.  and  M.  439;  James  v.  Plant,  6)fav.  and 
M.  S^  Mnch  dlacnedon  hu  recently  token  place  upon  the  meanina  of  the  word  "  hooae  "  ia 
oase«  aif  King  nnder  sec.  92  of  tbe  lands  elaneea  oouaofidation  Act,  lSi&.  See  IJ.  and  H.  400 ; 
28Beav.  104;  27  id.  248;  30  id.  556;  21.  andH.848;  U  W.  B.  1068;  33Beav.  644;  18W.  B. 
969 ;  1  New  B.  517 ;  Law  R.  1  Oh.  875.] 

P)  [See  JodRment  in  mil  v.  Orange,  Mowd.  170 ;  Den  d.  Bnlkley  v.  Welford,  8  B.  and  By. 
649:  R.  D.  Great  Northern  R.  Co.,  14  Q.  B.  85,  where  a  ferry  posMdnnder  aooDveymoecflaBd 
"with  all  profita  and  oonunoditiea  belonging  to  the  same."} 

(1)  [Not  neoeBsarilv,  as  in  the  case  <^  an  annnity  raaoted  by  one  pencm  to  anolhar  and  his 
behs,  and  not  oharged  on  any  proMrty.  Oo.  litt.  90,  144,  b ;  3  Ves.  &.  179.  It  ia  troe  tttat 
wtieie  the  annuity  wae  not  gnntea  by  flw  otown  ot  other  oorpotolion ;  8  Vea.  Sr.  170:  altar 
the  death  of  the  grantor  the  annnity  woold  cease,  bo  for  sa  he  left  no  proper^  or  iiM#ti  for  the 
payment  of  it;  and  ao  indbeaUv  It  wonld  be  ohaiwed  mi  property.  Offioeaani  dignitiae  are  alau 
eiamples  of  fnoorvc»«al  beremtamentH  which  £>  not  iseas  out  of  any  thing  eoipoate;  bat 
Qtongh  ao  called,  they  seem  soaroely  to  partake  of  the  tutnra  of  pBOperty.    See  1  i,  B.  Mooie, 
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L  Advowson  is  Uie  right  of  ;preBentatioii  to  achnrch,  or  ecclesiastical  benefice, 
Advowson,  advocatio,  eignifies  m  clxentelam  recipere,  thetakiDB;  into  pn^tectioii; 
and  therefore  ie  synonymous  with  patronage,  patroruUua :  and  he  vho  has  the 
right  of  advowson  is  called  the  patron  of  the  chnrch.  For,  when  lords  of 
inanorB  first  built  churches  on  their  ovn  demesnes,  and  appointed  the  tithes  of 
those  manors  to  he  paid  to  the  officiating  ministers,  which  before  were  given  to 
the  clergy  in  common  (from  whence,  as  was  formerly  mentioned,  {b)  arose  the 
dirision  of  parishes),  the  lord  who  thus  built  a  chnrch,  and  endowed  it  with 
^lebe  or  laad,  had  of  common  right  a  power  annexed  of  nominating  Bnoh  min- 
ister as  he  pleased  (provided  he  were  canonically  qualified)  to  officiate  in  that 
churoh,  of  which  he  was  the  founder,  endover,  maintainer,  or,  in  one  word,  the 
patron,  (v) 

This  instance  of  an  advowson  will  completelr  Hlnstnite  the  nature  of  an 
Iscoi^oreal  hereditament.  It  is  not  itself  the  bodily  possession  of  the  church 
and  its  ^pendages;  but  it  is  a  right  to  give  some  other  man  a  title  to  such 
bodily  possession.  The  advowson  is  the  object  of  neither  the  sights  nor  the 
touch ;  and  yet  it  peipetuolly  exists  in  the  mind's  eye,  and  in  oont«mplation  of 
law.  It  cannot  be  deUvered  fh)m  man  to  man  by  any  visible  bodily  tranri^, 
nor  Can  corporeal  posseasion  be  *had  of  it.     If  the  patron  t^es  c<»--   r^qa  1 

E ureal  possession  of  the  chnrch,  the  church-yard,  the  glebe,  or  the  like,  <-  J 
e  intrudes  on  another  man's  property ;  for  to  these  the  parson  has  an  esclneive 
right.  The  patronage  can  therefore  be  only  conveyed  by  operation  of  law,  by 
verbal  grants  (3)  either  oral  or  written,  which  is  a  kind  of  invisible  mental  trans- 
fer: aiM  bein^  so  vested  it  lies  dormant  and  annoticed,  till  occasion  calls  it 
forth :  when  it  Broduces  a  visible  corporeal  fhiit,  by  entitling  some  clerk,  whom 
the  patron  shall  please  to  nominate,  to  enter,  and  receive  mdily  possession  of 
the  lands  and  tenements  of  the  chnrch. 

Advowsons  are  either  advowsons  appendant,  or  advowsoni  in  gross.  Lords  of 
manors  being  orlginaliv  the  only  founders,  and  of  course  the  only  patrons,  of 
churches,  {a]  the  right  of  patronage  or  presentation,  so  long  as  it  oentiniieB 
annexed  to  the  possession  of  the  manor,  as  some  have  done  from  Uie  foundation 


of  the  church  to  this  day,  is  called  an  fldvovson  appendant;  [e)  and  it  will 
pass,  or  be  conveyed,  together  with  tie  manor,  as  incident  and  aj^ndant 
lliereto,  by  a  grant  of  the  manor  only,  without  adding  any  other  words.  (/) 
But  where  the  property  of  the  advowson  has  been  once  separated  from  the 
property  of  the  manor  by  leg^  conveyuice,  it  is  called  an  advowson  in  gross,  or 
at  large,  and  never  can  be  appendant  any  more ;  bat  it  is  for  the  future  ann^ed 
to  the  person  of  its  owner,  and  not  to  his  manor  or  landfl.  (g^ 

AidvewBons  an  also  (a,^axs  pretentative,  coUative,  or  donmivs:  {h)  an  advowson 
^muntative  is  wliere  the  patron  hath  »  right  of  presentatios  w  the  bishop  or 
ordinary,  and  moreover  to  demand  of  him  u>  institute  his  clerk,  if  he  finds  Dim 
canonically  qnalided;  and  this  is  the  most  usual  advowson.  An  advowson 
coltaiiiM  is  where  the  bishop  and  patron  are  one  and  the  same  person :  in  whioAi 
case  the  bishop  cannot  present  to  himself;  but  he  does,  by  the  one  act  of  colla> 
tion,  or  'conferring  the  benefice,  the  whole  that  is  <^ne  in  common  »^  -■ 
oases,  by  both  presentation  and  institution.    An  advowson  domiiwe  is   I-       ^ 

"•■'■^  ortAul  oTMb  ._, ,  ,^ , 

in  Ui«  Bomu  empire.    JTmi.  M,  *.  IS,  o.  J.    jew.IM.o.  _.        _ 

fOJ  Co.  UR.  lie.  7*J  IDU.  ISl.  ffj  Ibid.  W.  (f)  VM.  UO.  m  /Mt 

(S)  [Mt.  WooddHDD  bat  taken  notioe  of  tbifl  inOoomao^,  and  hae'obMrred  that  "advow- 
■Dltt  metelj  u  inch  [i.  e.  iii  noaaT  oonld  never,  in  ■nj'  age  of  the  BngtlRh  law,  pus  by  -oral 
ICmnt  without  deed."  3  WotSd.  64.  Lord  Coke  u.jt,  exprewly  that  -'  grant  is  propei^j  of 
tilings  Incoiporeal,  which  ctmnot  paM  without  deed."  1  iW.  9.  But  before  the  Statute  of 
FtMide,  39  Caf.  U,  c.  3,  ^y  freehold  interest  is  Inoorporeal  hereditKments  might  have  pMsed 
bf  a  rerhal  fenffmBut  aoooiopwued  with  liverv  of  aeidn.  Litt.  {  59.  And  by  sacb  a  verbal 
grant  of  ■  maonr,  Ur.  Wooddeeon  Jnetly  observes,  before  the  Rlatute,  on  advowson  append- 
ant to  it  nuRfat  have  been  conveyed.  But  be  who  has  an  advowson  or  a  riadit  of  pBtronago  in 
fee  may  by  deed  transfer  every  spedei  of  interest  oat  of  it,  vii. :  in  fee,  in  tafi,  for  lue,  for  jeara, 
or  may  irnuit  onu  or  more  pruMutations.] 
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when  the  kin^  or  aiiy  subject  b;  his  lioeiise,  doth  foand  a  ohnrch  or  chapel,  and 
ordains  that  it  shall  be  merely  in  the  gift  or  disposal  of  the  patron ;  siihject  to 
his  visitation  only,  and  not  to  that  of  the  ordinary ;  and  vested  abeolntely  in 
the  clerl[  by  the  patron's  deed  of  donation,  without  presentation,  institntion,  or 
indaction.  (t)  This  is  said  ia  have  been  anciently  the  only  way  of  conferring 
ecclesiastical  benefices  in  England ;  the  method  of  institution  by  the  bishop  not 
being  established  more  early  than  the  time  of  Archbishop  Becket  in  the  reign 
of  ^nry  II.  (k)  And  therefore  though  Pope  Alexander  III,  (2)  in  a  letter  to 
Becket,  severely  inveighs  against  a  prava  consiteludo  as  he  calls  it,  of  investitore 
conferred  by  the  patron  only,  this  nowever  shows  what  vae  then  the  common 
usage.  Others  contend  that  the  claim  of  the  hisbope  to  institntion  is  as  old  as 
the  first  planting  of  Christianity  in  this  Island ;  and  in  proof  of  it  they  alle^  a 
letter  from  the  English  nobility  to  the  pope  in  the  reign  of  Henry  the  Third* 
recorded  by  Matthew  Paris,  (m)  which  speaks  of  presentation  to  the  bishop  as  a 
thing  immemorial.  The  truth  seems  to  dC)  that,  where  the  benefice  was  to  be 
conferred  on  a  mere  layman,  be  was  first  presented  to  the  bishop  in  order  to 
receive  ordination,  who  was  at  liberty  to  examine  and  refuse  him:  but  where 
the  clerk  was  already  in  orders,  the  living  was  usually  vested  in  him  by  the  sole 
donation  of  the  patron ;  till  about  the  middle  of  the  twelfth  century,  when  the 
pope  and  his  bisnups  endeavoured  to  introdnce  a  kind  of  feudal  dominion  over 
ecclesiastical  benefices,  and  in  conBet^nence  of  that,  began  to  claim  and  exercise 
the  right  of  institntion  universally  as  a  species  of  spiritual  investiture. 

However  this  may  be,  if,  as  the  law  now  stands,  the  true  patron  once  waives 
this  privilege  of  donation,  and  presents  to  the  bishop,  and  his  clerk  is  admitted 
r*24 1  ^"^  instituted,  the  *advowBon  is  now  become  forever  presentative,  and 
*■  ^  shall  never  be  donative  any  more,  (ra)  For  these  exceptions  to  general 
rules,  and  common  right,  are  ever  looked  upon  by  the  law  in  an  un&vorable 
view,  and  construed  as  strictly  as  possible.  If  therefore  the  patron,  in  whom 
such  peculiar  right  reside^  does  once  give  up  that  right,  the  law,  which  loves 
uniformitv,  will  interpret  it  to  be  done  with  an  intention  of  giving  it  np  for- 
ever; ana  wiU  therefore  rednce  it  to  the  standard  of  other  ecclesiasti(»l 
livings.  (3) 

II.  A  second  species  of  incorporeal  hereditaments  is  that  of  tithes :  (1)  which 
are  defined  to  be  the  tenth  part  of  the  increase,  yearly  arising  and  renewing 
from  tiie  profits  of  lands,  the  stock  njwa  lands,  and  the  personEJ  industry  of  the 
inhabitautB:  (5)  the  first    species  being  asuidly  caHoi  predial,   as    of  com, 

Dtnttat,  I.  a,  t.  7,  d.  I. 


'etft  oannot  deatrof  »  donUiva,  beouise  tin  onatioa  thereof  isbj  letten  yalent.  2  Salk. 
541 ;  3  id.  140;  Uirehonse,  S&  It  ma;  be  here  obsarved,  tbat  when  an  iQcnmbent  U  mode  s 
bishop,  the  right  of  presaatation  in  that  case  ia  lu  the  kins,  uid  ia  caUed  a  prerDgativB  presenta- 
tion ;  the  law  conoeniiQK  which  was  doabted  in  Oar.  Tl'a  time,  but  in  the  time  of  King  William 
It  was  Anally  determined  in  fovor  of  tLe  orown.    2  Bla.  K.  770.] 

The  whole  mtjeot  of  advowsoiu  la  ibreini  to  the  Amerioan  law.  Congreas  ia  forbidden  bj 
the  firat  amendment  to  the  oonstitntioD  of  me  United  Slates  to  make  any  law  rsapoctiiig  an 
eatabliahment  of  religion,  and  the  people  of  the  atatea  have  been  oarefbl,  by  Oieir  atate  oon- 
atitntiona  to  prohibit  any  aneheatabliahment  nnder  atate  laws.  Religions  aooietieii  aie  volnn- 
taiy  ormniiMlona  in  Amerioa,  and  their  pastors  or  t^ohera  are  oboaen  by  the  memben,  or  in 
anob  other  mode  sh  Uie  aiticlea  of  asaooiauon  ahalt  prescribe. 

(4)  Tithnfl  no  ton^r  eiiet  aa  a  diatinot  apedea  of  moocporeal  hereditamenta ;  tiiey  have  become 


_.         rs  of  the  fan   _     .    .  .._. 

(5)  ^The  deGnition  propowd  in  Uie  text  ia  not  sMotly  aoonrate.  The  fonlty  part  (rf  the 
definibuu  seemii  to  be  the  eupposition  that  tithe  oonEiHtSj  in  all  caees,  of  the  tentn  part  of  the 
inoraase  yeariy  oriaiug  and  renewing.  Thia  ia  not  ooireet,  even  ae  to  predial  tithes,  ni^ver- 
gaUy ;  utd  to  mixed  and  personal  tithea  it  doea  not  at  all  apply. 

Wood  ia  one  of  the  mstancea  to  show  that  predial  tithe  m^  be  payable  in  reject  of  an 
article  of  which  the  renewal  ia  not  annual.  Suva  eadua  is  titneable  when  it  ia  felled:  and 
between  the  falls  naverol  yeora  commonly  fand  a  great  many  yeara  not  mifVeqnBntlyJ  inter- 
vene. Page  ti.  Wilaoa,  8  Jac.  and  Walk.  523 ;  Walton  e.  Tiyon,  1  Dick.  845 ;  Chioheater  e.  Shel- 
iloD,  I  Tnm.  and  Rqbs.  349.] 
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grass,  hops,  and  wood :  (o)  the  second  mixed,  as  of  wool,  milk,  pigs,  &c.,  {p)  con- 
siBting  of  natural  products,  but  nutured  and  preaerred  in  part  by  the  care  of 
mau ;  and  of  these  the  tenth  moat  be  paid  in  gross ;  the  third  persotial,  as  of  man- 
ual occupations,  trades,  fisherieB,  and  the  like ;  and  of  these  only  the  tenth  part 
of  the  clear  gains  and  profits  is  due.  (q)  (6) 

It  is  not  to  be  expected  from  the  nature  of  these  general  commentaries,  that  I 
should  particularly  specify  what  things  are  titheable,  and  what  not ;  the  time 
when,  or  the  manner  and  proportion  in  which,  tithes  are  usually  due.  For  this 
I  must  refer  to  such  authors  as  have  treated  the  matter  in  detail :  and  shall 
only  observe,  that,  in  general,  tithes  are  to  be  paid  for  every  thing  that  yields  an 
annual  increase,  as  com,  hay,  fhiit,  cattle,  poultry,  and  the  like ;  out  not  for  any 
thing  that  is  of  the  substance  of  the  earth,  or  is  not  of  annnal  increase,  as  stone, 
lime,  chalk,  and  the  like ;  nor  for  creatures  that  are  of  a  wild  natnro,  or  feris 
natures,  as  deer,  hawks,  &c,  whose  increase,  so  as  to  profit  the  owner,  is  not 
annual,  but  casual,  ^r)  It  will  rather  be  our  business  to  consider,  1  The  original 
of  the  right  *of  tithes.  %  In  whom  that  right  at  present  subsists,  r^c.^  1 
3.  Who  may  he  discharged,  either  totally  or  in  part,  &om  paying  them.  *-       ^ 

1.  As  to  their  original,  I  will  not  put  the  title  of  the  oleigy  to  tithes  upon 
any  divine  right ;  though  such  a  right  certainly  commenced,  and  I  believe  as 
certainly  ceawd,  with  the  Jewish  theocracy.  Yet  ad  honourable  and  competent 
maintenance  for  the  ministers  of  the  gospel  is,  undoubtedly,  jure  divino  ;  what- 
ever the  particular  mode  of  that  nlmntenance  ma^  be.  For,  besides  the  positive 
precepts  of  the  I^ew  Testament,  natural  reason  will  tell  us,  that  an  order  of  men, 
who  are  separated  from  the  world,  and  excluded  from  other  lucrative  professions, 
for  liie  sake  of  the  rest  of  mankind,  have  a  right  to  be  furnished  with  the  uec- 
esaaries,  convenienceB,  and  moderate  enjoyments  of  life,  at  their  expense,  for 
whose  benefit  they  forego  the  usual  means  of  providing  them.  Accoraingly  all 
municipal  laws  have  provided  a  liberal  and  decent  maintenance  for  their  national 
priests  or  clergy :  ours  in  particular  haVe  established  this  of  tithes,  probably  in 
imitation  of  the  Jewish  law;  and  perhdps,  considering  the  degenerate  state  of 
the  world  in  general,  it  may  be  more  toneficlal  to  the  English  olergy  to  found 
their  title  on  uie  law  of  the  land,  than  upon  any  divine  right  w^ats^ver,  unao- 
knowledged  and  unsupported  by  temporal  sanctions. 

We  cannot  precisely  ascertain  the  time  when  tithes  were  first  introduced  into 
this  country.  Possibly  they  were  contemporary  with  the  planting  of  Christian- 
ity among  the  Saxons,  by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  which  I  have  met  with  in  any  written  English 
law,  is  in  a  constitutional  decree,  made  in  a  synod  held  A.  D.  786,  (a)  wherein 
the  payment  of  tithes  in  general  is  stronely  enjoined.  This  canon,  or  decree, 
which  at  flirst  bound  not  the  laity,  was  eroctUaUy  confirmed  by  two  kingdoms 
of  the  heptarchy,  in  their  parliamentarr  conventions  of  estates,  respectively 
consistingoftheKingBofMercia*aQdN'orthumberland,  the  bishops,  dukes,  r^ng  i 
senators,  and  people ;  which  was  a  very  few  years  later  than  the  time  '■  ■■ 
that  Charlemagne  established  the  payment  of  them  in  France,  {t)  and  made 
that  famous  division  of  them  into  four  parts;  one  to  maintain  the  edifice 
of  the  church,  the  second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy,  (m) 

The  next  authentic  mention  of  them  is  in  the  fcedwi  Edwardi  ef  Outhruni; 
or  the  laws  agreed  upon  between  King  Guthrun  the  Dane,  and  Alfred  and  his 
son  Edward  £e  Elder,  sUccessives  kings  of  England,  about  the  year  900.  This 
was  a  kind  of  treaty  bettfeen  those  mouarchs,  which  may  he  found  at  large  in 

(qi  1  RoU.  Abr.  SH.  (r)  1  loU.  »!. 

iI.oKll.    Sald.o.S,tT     3p.  ofLawB,b.Sl,D.  U. 

(6)  [In  additioa  to  Uib  triple  disttaction,  all  titheit  have  b«en  otharwjse  divided  into  two 
olaMes,  great  or  tmt^;  the  former,  in  general,  comprEhendinK  the  tithee  of  oom,  peas,  and  beauB, 
hay  and  wood ;  the  latter,  all  other  predial,  together  with  all  personal  and  mixed,  tithoB. 
Tithes  aiB  great  ur  nnall,  aooording  to  the  nature  of  the  things  wnloh  yield  the  tithe  wtthoot 
nferencB  til  the  igoatititj',! 
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ihe  An^lo-Sftioii  lavs;  (to)  wherein  it  was  neoeaaary,  m  Gathmn  was  a  pagan, 
to  proTide  for  the  snbeistence  of  the  Christian  clergy  under  his  dotnloion ;  att4, 
acoordiagly,  Ve  find  (x)  the  pajinent  of  tithes  not  only  enjoined,  bat  a  pnu^tv 
added  npon  non-obaerTance ;  vbicAl  law  iB  seconded  by  the  laws  of  Athel^^D,  (tf) 
abdat  the  year  9'30.  And  this  is  as  much  as  cbfi  oertainly  be  traced  ont,  wini 
n«ard  to  their  legal  original. 

\  We  ara  next  to  consider  the  persons  to  whom  they  are  due.  And  dpoa 
their  first  introdaction8(aB  hath  formerly  been  observed,)  ^z)  thoneb  erery  man 
was  obliged  to  ■pay  tithes  in  general,  yet  he  migfat  ^Ve  tbem  to  miat  priest  he 
pleased ;  (a)  wbiiA  were  called  arbitrary  consecrations  of  tithes :  or  ne  might 
pay  iheta  into  the  hands  of  the  bishop,  wbd  distribnted  among  his  diooeean 
clergy  the  rerennea  of  the  church,  .whlcn  wete  then  in  common,  (d)  But,  When 
dioceses  were  dirided  into  paiishes,  the  tithes  of  eac^  parish  were  (plotted  to  its 
own  particular  minister ;  flW  by  common  consent,  or  the  appointment  of  lords 
of  manorsiand  afterwards  by  the  written  law  of  the  land,  f  c)  r  ^ 

f*871  "However,  arbitrary, tonaecrations  of  tithes  took  place  again  after' 
(■  '  wards,  and  became  in  general  nee  till  the  time  of  King  John,  (oj  Which 
was  probably  owing  to  the  iniHgnea  of  the  r^nlar  olergy,  or  monks  oi  the  Ben- 
edictine ami.  other  rules,  under  Archbishop  DnnBtali,  and  his  successors :  who 
endeavoured  to  wean  the  people  f^m  p^Qg  their  dues  to  the  secnlar  or  paro- 
chial clergy  (a  much  more  vaTaable  set  of  men  than  themselves,)  and  were  then 
in  hopes  to  have  drawn,  'by  sanctimonious  pretences  to  extraordinary  pnrity  of 
life,  all  ecclesiastical  profits  to  the  cotfers  of  their  own  Societies.  And  this  will 
naturally  enough  account  for  the  number  and  riches  of  the  monasteries  and  re- 
ligious houses,  w)iicb  were  founded  in  those  days,  and  which  were  frequently 
endowed  with  tithes,  t'or  alayman,  who  was  obliged  to  pay  his  titties  Somewhere, 
might  Uiink  it  good  policy  to  ei^  an  abbey,  and  l&ere  pay  tiiem  to  his  own 
monks ;  or  gruit  them  to  some  abb€^  already  erected :  since,  f6r  this  dotation, 
which  really  cost  the  patton  little  ot  nothing,  he  might,  according  to  the  supet- 
stition  of  the  times,  have  teasaes  forever  sung  for  his  souL  Bat*  in  prooess  of 
Tears,  the  income  of  the  poor  laborious  pari^  priests  being  sCandatonaly  reduced 
by  these  arbitrary  consecratioas  of  titnes,  it  Was  r0me£ed  by  Pope  Innocent 
the  Third  (e)  about  the  yeaS"  1200,  in  a  decretal  epistle,  sent  to  ttie  archbidiop 
of  Canterbniy,  and  dated  from  the  p^ace  of  lAteran :  which  has  occasioaed  9ir 
Henry  Hobart  and  others  to  mistake  it  for  a  decree  of  the  council  of  Lateran, 
held  A.  D.  1179,  which  only  prohibited  what  was  cdledtiie  infeodation  of  titlies, 
or  their  being  granted  to  mere  laymfin,  (/)  whereas  this  letter  of  Pope  Innocent 
to  the  archbishop  enjoined  the  (fflymeot  of  tithes  te  the  parsons  of  the  respect- 
ive parishes  "where  every  (nan  inhabited,  agreeable  to  what  was  afterwards 
directed  by  tJie  same  pope  in  other  ooantries.  \g)  This  epistle,  says  Sir  Edward 
Coke,  (A)  bound  not  the  lay  fitibiecte  of  this  realm :  but,  being  reasonable  and 
r*3S  1  J"^  (and,  he  migtit  have  'added,  being  correspondent  to  ihe  ancient  law,) 
*■  -'it  was  allowed  of,  and  so  became  lex  terrtt.  llis  put  an  efilectual  stop  to 
all  the  arbitrary  consecrations  of  tithfeS :  etcept  some  footsteps  which  still  con- 
Unue  in  those  porfMMw  of  tithes,  whic*  tJie  pmson  of  one  parish  hath,  though 
rarelv,  a  right  to  claim  in  another :  for  it  is  now  univerBally  held,  (i)  that  tithes 
are  due  of  common  right,  to  the  parson  of  the  parish,  unless  there  be  a  special 
exemption.  This  parson  of  the  parish,  we  have  foTmeriy  seen,  (k)  may  be  either 
the  actual  incumbent,  or  else  the  appropriator  of  the  benefice :  apOTopriations  being 
a  method  of  eudowiag  monasteries,  which  seems  to  have  been  devised  by  the  reg- 
ular olergy,  by  way  of  substitution  to  arbitrary  consecrations  of  tithes,  (i)  (?) 
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a  the  porstm  < 

-epedal  exemptioii ;  lei  im  therefore  see,  tMirnj,  who  may  be  exwapted  tmn  tiis 
paymest  tif  tithes,  uid  kow  lasdB,  aed  tbeur  oociipi««,  may  be  exempted  or  die- 
char^  tttaa  the  payment  of  tithes,  eitiier  in  ^art  or  bi^ally ;  Snb,  by  a  real  com- 
posittoa ;  or,  aecondly,  by  custom  ot  {n-eeoription. 

Fint,  a  real  componiion  is  when  an  agreement  is  made  between  the  owner  of 
the  IsadB,  and  the  parsoQ  or  vicar,  witii  the  consent  of  the  ordinary  and  the 
patron,  that  Bach,  lands  ^mll  for  the  fotnre  be  disohai^ed  &om  payment  of 
tithes,  by  reason  of  some  land  or  other  real  recMn|ien»e  given  to  the  parson,  in 
hen  BBd  Batisfootion  thereof  (m)  l^iis  was  permitted  by  law,  becanse  it  was 
^apposed  that  the  elei;gy  wonld  be  no  loseis  by  siioh  composition ;  since  the 
consent  of  the  or^ary,  whose  duty  it  is  to  take  care  of  the  ohimth  in  gener^ ; 
asd  at  HiB  patron,  whose  interest  it  U  to  ^tect  that  particular  ohnKh,  were 
both  made  necessary  to  render  the  oomposition  efiectnal :  and  hence  hate  aristti 
all  such  cianpositionB  as  esist  ai  this  day  by  fimie  of  the  oomm(»i  law.  Bat 
experimoe  shewfag  that  evm  this  cantitHi  was  inefiectnal,  and  *the  pos-  nu  ■■ 
sesdons  of  tiie  church  being,  by  this  and  other  means,  every  day  dizain-  ^  ^ 
iAed,  the  disabling  stetnte  13  Elia.  c  10,  Was  made^  whioh  prevents,  among 
otW  spiritnad  perSoiu,  all  parsoBS  and  Ticars  &om  making  aay  conveyances 
of  the  estates  of  their  (dinnaieA,  other  than  for  three  Uvea,  or  twent^^one  years. 
So  that  now,  by  virtue  of  this  statute,  no  real  composition  made  since  the  13 
Etiz.  is  good  for  any  longer  term  tka«  Hiree  lives,  or  twenty-one  years,  though 
made  by  consent  of  the  patron  and  OrdiAaiy:  which  has  indeed  effectnaliy 
demtriistted  this  \chtA  of  traffic :  suoh  oorapositaonB  b^g  now  rardy  heard  of, 
nukes  by  avthtyri^  of  parliament. 

Seoonoly,  a  dis(»a»e  by  custota  or  prescriptiwi,  is  where,  time  out  of  mind, 
snoh  persons  or  such  lands  have  been  either  partially  or  totaJly,  discfauved  ^m 
the  payment  of  tithes.  And  this  immemorial  usage  is  bisding  upon  ^1  parties ; 
as  it  is  in  its  nataie  an  evidence  of  universal  consent  mid  acqiuesoenoe,  and  with 
reason  ss^qmses  a  r«l  oomposition  to  have  been  formerly  made.  This  custom 
or  prescriptten  is  ei&er  4e  modt  dttimandi,  or  de  non  theimando. 

A  modiM  deoinumdi,  ooiun«^  oaHeA  by  lh6'B»^)1ejiame  of  amodue  onlj,  is 
where  there  is  by  onst^mi  a  partiouba'  manner  of  tithing  allowed,  different  mm 
the  gsnenl  law  of  taJring  tauies  in  kind,  which  are  the  actual  tenth  put  of  the 
«nBiud  inereeae.  This  is  sometimes  a  pecuniary  con)i>ensation,  as  two-pence 
an  aare  for  the  tithe  of  land:  sometimes  it  is  a  oompensa^n  inworkuad  labour, 
08  that  ■&ie  parson  shall  have  only  the  twelfth  Cock  of  hay,  and  not  the  t«Qth,  in 
considenttion  of  the  owner's  making  it  for  him :  sometuoe^  in  lien  of  a  Iwge 
<iaaittity  ik  crude  or  imperfect  tithe,  tiie  parson  shall  have  a  leas  quantity,  when 
arrived  to  gieater  maturity,  as  a  conjde  of  fowls  in  lieu  of  tithe  eggs ;  uid  tiie 
like.  Any  meeos,  ia  short,  wiiereby  tite  genewl  law  of  tfthing  is  altered,  and  a 
new  method  of  taking  them  is  introdliced,  is  called  a  modus  decimandi,  or  special 
manner  of  tithing. 

*To  make  a  ^od  and  snfficiebt  modns,  the  following  rales  most  be  ^q  ■, 
observed.  1.  It  must  be  ctrtain  and  invesritAh,  {n)  for  payment  of  differ-  '-  ■* 
ent  soma  will  prove  it  to  be  no  modus,  that  ia,  no  ori|pnal  real  oomposition; 
because  tbat  must  have  been  one  and  the  some,  from  its  first  oriainu  to  the 
present  tjme.  %.  The  thing  given,  in  lieu  Of  tithes,  most  be  bene&cial  to  the 
parson,  and  not  for  the  emolument  of  thirdwrtona  only;  (o)  thus  a  modaa,  to 
repair  the  ckurdt  in  lieu  of  tithes,  is  nat  goocC  beoaose  that  is  an  advantage  to 
the  parish  only ;  but  to  repair  the  chaneeTii  a  good  modvi,  for  that  is  an  advan- 
tage to  the  parson.  3.  It  mast  be  sometliing  different  from  the  thing  com- 
pounded for ;  iv)  one  load  of  hay,  in  lion  of  iw  tithe  hay,  is  no  good  modu9;  for 
no  parson  would  ionajide  make  a  composition  to  receive  less  than  his  due  in  the 
same  species  of  tithe ;  and  therefore  the  law  will  not  suppose  it  poatrible  fbr  such 
colI^>oBition  to  have  existed.    4.  One  cannot  be  discharged  ftou  payment  of  one 

(m)  1  Inat.  tfO.    B^IM.  S8.    IS  Bap.  40.  f»J  1  Krb.  801, 

(o)  1  Son.  Abr.  M>.  fp)  1  Lav.  m. 
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speciee  of  tithe,  by  pa^ng  a  modus  for  aDother.(?)  ThnB  a  modus  of  Id. 
V3T  eveiT  milch  cow  will  dieohuge  the  tithe  of  milch  kin^  but  not  of  barren 
cattle :  for  tithe  is,  of  common  right,  due  for  both ;  and  therefore  a  modus  fbr 
one  shall  never  be  s  diachar^  for  the  other,  fi.  The  reoompenae  mnst  be  in  its 
nature  ae  durable  as  the  tithes  dtecharged  by  it;  that  is,  an  inheritance  otr- 
tain :  (r)  and  therefore  a  modus  that  every  inaabilant  of  a  houae  shall  pay  id.  a 
year,  in  lieu  of  the  owner's  tithes,  is  no  good  modus;  for  possibly  the  house 
may  not  be  inhabited,  and  then  the  recompense  will  be  lost.  6.  The  modus 
must  not  be  too  large,  which  is  called  a  rank  modus :  as  if  the  real  value  of  the 


tithes  be  601.  per  annum,  and  a  modus  is  suggested  of  402.,  this  modus  will  not 
be  established;  though  one  of  408.  might  have  been  valid,  (a)  Indeed,  properly 
speaking,  the  doctrine  of  ranktuss  in  a  modus  is  a  mere  rale  of  evidence,  drawn 
from  the  improbability  of  the  fact,  and  not  a  rule  of  law.  (t)  For,  in  these 
oases  of  prescriptive  or  customary  moduMS,  it  is  supposed  that  an  original  real 
composition  was  anciently  made ;  which  being  lost  oy  length  of  time,  the  im- 
memorial usage  is  admitted  as  evidence  to  shew  that  it  once  did  exist,  and  that 
r*31 1  ^^  thence  *Huoh  usage  was  derived.  !N'ow  time  of  memory  hath  been 
'-  '  long  ago  ascertained  by  the  law  to  commence  from  the  beginning  of  the 
reign  of  Richard  the  First ;  (m)  and  any  custom  may  be  destrc]^  by  evidence 
of  non-exiBt«Dce  in  any  part  of  the  long  period  from  that  time  to  the  present ;  (8) 
wherefore,  as  this  real  composition  is  supposed  to  have  been  an  equitable  contract, 
or  the  full  value  of  the  tithes,  at  the  time  of  making  it,  if  the  modus  set  up  is  so 
rank  and  lan;e,  as  that  it  beyond  dispute  exceeds  the  value  of  the  tithes  in  the 
time  of  Hicnaid  the  First,  this  modtis  is  (in  point  of  evidence) /bZo  ds  se,  and 
destroys  itself  For,  as  it  would  be  destroyed  by  any  direct  evidence  to  prove  its 
non-existence  at  any  time  since  that  era,  so  also  it  is  destroyed  by  carrying  in 
itself  this  internal  evidence  of  a  much  later  original. 

A  prescription  de  mm  deeimando  is  a  claim  to  be  entirely  discharged  of  tithes, 
and  to  pay  no  compensation  in  lieu  of  them.  Thus  the  king  by  his  prarogative 
is  discharged  &om  all  tithes,  (v)  So  a  vicar  shall  pav  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  etxlesia  dscimas  non  solvit  ecdesia.  {w)  Bat  these 
jwsonal  privileges  (not  arising  from  or  being  annexed  to  the  land)  are  personally 
confined  to  bow  the  king  and  the  clei^;  fbr  their  tenant  or  lessee  shall  pay 
tithes,  though  in  their  own  occupation  their  lands  are  not  generally  titheebla  {x\ 
And,  generally  speaking,  it  is  an  established  rule,  that,  in  lay  hands,  modus  at 
non  (Udmando  non  valet.  (9)  But  spiritual  persons  or  corporations,  as  monas- 
teries, abbots,  bishops,  and  the  like,  were  alwavs  capable  of  having  their  landls 
totally  discharged  of  tithes  by  various  ways ;  yt)  as,  1.  By  real  composition :  2. 
By  the  pope's  cull  of  exemption:  3.  By  unity  of  possession;  as  when  the 
rectory  of  a  parish,  and  lands  in  the  same  parish,  both  belonged  to  a  religiouB 
r*32 1  *^'"'^<  those  lands  were  discharged  of  tithes  by  this  unity  of  poasesaion : 
'-  -"  4.  By  prescription ;  having  never  been  liable  to  tithes,  by  bemg  always 
in  spiritual  hands:  5.  By  virtue  of  their  order.:  as  the  knight-templan,  Cister- 
cians, and  others,  whose  lands  were  privilwed  by  the  pope  with  a  oiacharge  of 
tithefl.(a)    Though  upon  the  dissolution  or  abbeys  by  Henry  VIII,  moat  of  those 

(a)  Cro,  SUi.  4M.    Salk.  tfS!.  (r)  1  P.  Wmg.  UO.  (■)  11  Hod.  SD. 

(1)  /VI«  1.  DctMmg,  Hil.    la  Geo.  m,  C.  B. 

!■)  ainel  98,  IBS.  TbU  rule  WM  adopted,  when  by  the  rtattrti  of  Weitm.  t  (3  Etlw.  I,  o.  ID),  Uis  reign 
orRIohudI  wu  made  tlie  time  arilmlUtioD  Ink  mitorrlBtat  But,  BluoebyUiestitute  SI  Bsd.  Vla.e.i. 
thlaporiwl  (la  >  writ  efilabtl  bMb  been  very  rBtlonBlly  nanaeii  to  BO  yum,  II  aeemi  anmoooiiDtilile,  that 
Uie  dale  nrtenl  ureeeripilon  or  memory  abonld  BtiU  eonUnne  to  be  reckoned  from  to  ent  M  nry  tntl 
qiuiled.    See  UtC.  i  170.    Itnen.  VI,  S7.    IBoll.  Abr.  MS,  pi.  IS. 

Ir)  Cro.  Kill.  ni.  |v)    Cni.  Elii.  ITS.fill.    SaT.  S.  ^ooT.  BIO.  (x)  Cro.  SUi.  4». 

it)  Itid.ill.  lilHob.BOB.    Cro.Jio.a08.  CoJ  *  Bep.  U.    Seld.  Htb.  o.  U.il. 

(6)  The  time  of  prewrtpUon  wm  Bhortened  bj  Lord  T«nteidflii'B  Act,  S  and  3  Wm.  IT, « 
10,  to  twoity,  tbirtv,  finr^  and  dslv  Toan  tor  difieceiit  olsHeB  of  oum.  For  oasea  onder  tUk 
■ot  ne  Puker  e,  Mitchell,  11  A.  and  B.  788;  Wiltchtv.  VUlianu,  1  M.  and  W.  77;  VoIoolm 
V.  Uptw,  6  id.  636 ;  Enrivid  v.  Wall  101d.6Q9;  BiohBids  o.  Fiy,  3  Nev.  aikd  P.  67 ;  Ward  f. 
R«b&iB,  15  H.  and  W.  a^i  Bright «.  Talker,  1  Cr.  If.  and R.  Sll ;  Babm t>.  Swanwa WaUi  Co., 
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ezemptioDs  &om  tithes  would  have  fallen  with  them,  aad  the  lands  become 
tithesble  again :  had  tihey  not  been  supported  and  npheld  by  the  statute  31 
Hen.  VIII,  a  13,  which  enacts,  that  all  persons  who  should  come  to  the  posses- 
sion of  ttie  lands  of  any  abbey  then  dissolved,  should  hold  them  free  and 
discharged  of  tithes,  in  as  large  and  ample  a  manner  as  the  abbeys  themselves 
formerly  held  them.  And  from  this  original  have  spnmg  all  the  lands,  which, 
being  in  lay  hands,  do  at  present  claim  to  be  tithe-free:  for,  if  a  man  can  shew 
his  hinds  to  have  been  such  abbey-land^  and  also  immemorially  discharged  of 
tithes  by  any  of  the  means  before  mentioned,  this  is  now  a  good  preacnption, 
de  non  dedmando.  But  he  must  shew  both  these  requisites;  for  abbey-lands, 
without  a  special  ground  of  discharge,  are  not  discharged  of  course;  neither 
will  any  prescription  de  rum  dacimando  avail  in  total  dis^iarge  of  tithes,  unless 
it  relates  to  such  abbey-landa.  (10) 

lU.  Common,  or  right  of  common,  appears  from  its  very  definition  to  be  an 
incorporeal  hereditament:  being  a  profit  which  a  man  hath  in  the  land  of 
another ;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turi^  to  cut  wood,  or  the 
like.(d)  And  hence  common  is  chiefly  of  four  sorts ;  common  of  pasture,  of 
piscary,  of  turbary,  and  of  estovers.  (11) 

1.  Common  of  pasture  is  a  right  of  feeding  one's  beasts  on  another's  land: 
for  in  those  waste  grounds,  which  are  usually  called  commons,  the  pniperty  of 
the  soil  is  generally  in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
partiGQlar  tenants.  This  kind  of  common  is  either  appendant,  appurtenant, 
Waase  of  vicinage,  or  in  grosa  (c) 

*Oonimon  ap^ndant  ia  tui^t  belonging  to  the  owners  or  occupiers  rMo-i 
of  arable  land,  to  put  commonaole  beasts  upon  the  lord's  waste,  and  upon  L  -I 
the  lands  of  other  pereons,  within  the  same  manor.  Commonable  oeasts  are 
either  beasts  of  the  plough,  or  such  as  manure  the  ground.  This  is  a  matter  of 
most  universal  right;  and  it  was  originally  permitted,  (tJ )  not  only  for  the 
encouragement  of  agriculture,  but  for  the  necessity  of  the  thing.  For,  when 
lords  of  manors  granted  out  parcels  of  land  to  tenants,  for  services  either  done 
or  to  be  done,  these  tenants  could  not  plough  or  manure  the  land  withont 
beasta ;  these  beasts  could  sot  be  sust^ed  without  pasture :  and  pasture  could 
not  be  had  but  in  the  lord's  wastes,  and  on  the  nnmcloBed&llov  grounds  of 
themselves  and  the  other  tenants.  The  law  therefore  annexed  this  right  of  com- 
mon, as  inseparably  incident  to  the  grant  of  the  lands ;  and  this  was  Uie  original 
of  common  appendant ;  which  obtains  in  Sweden,  and  the  other  nori^hem  king- 
doms, much  in  the  same  manner  as  in  England,  (e)  (12)  Common  appurtsnant, 
(t)  nnch,  iMW,  m.         {n)  Co.  LUt.  m.  M  s  tut  M.         (D  attenh.  iajmn  ^«aw,  IL  f,  e.  0. 

80)  The  whole  snbjeot  of  tithei,  like  OitiX,  of  advowsoiui,  ii  fbnucn  tii  Amerioan  bw. 
Oder  the  BniJLih  statutes  of  6  and  7  Wm.  T7,  o.  71;  7  i£  and  1  Tie.  o.  09;  1  and  3 
Tie.  o.M;*  and  3  Tio.  a.  6^  ind  5  and  6  Tic.  c.  54,  titbeo  in  England  have  now  been  converted 
into  a  rant-<tbarfe,  pajable  in  money,  bnt  in  amount  Voiying  aoGording  to  the  average  ncioe 
of  com  fi>r  the  seven  preceding  jearx.    A  volilotiuy  agreement  between  the  owners  of  the 

land  and  of  tiie  tIthBB  was  fir  -  "'     -'' '         " '   " 

oommatadoD  was  effooted  by 
diitrained  Ibr,  and  if  fortv  dayi  in  airaar, 
•man  and  ooels  are  Batjafiad. 

(11)  [ne  pn>per  degcriptkin  of  a  oommon  Is,  that  It  is  a  profit  a  prendre,  a  right  to  take  or 
sever  sumettang  valuable  from  the  land  of  another ;  and  thu  dlatingniehee  it  trma  mere  ea«e- 
tneuta,  which  are  rights  merely  to  one  or  interfere  with  the  ertjoyment  of  aaother's  prDpeity. 
liins,  a  right  of  way,  a  right  to  free  air,  light,  Ao.,  is  ait  easement.  A  right  to  waah  and 
watai  cattle  at  a  pond,  and  to  take  from  thence  'VaXet  tot  domestia  pnrposea,  has  been  held  to 
be  a  mere  oanement.  5  Ad.  and  El.  758;  1  Nev.  and  P.  173.  See  3  Ad.  and  El.  554;  3  Nev. 
and  P.  9£>7 ;  7  UeeB.  and  W.  63.    The  dietlDotion  ha*  been  rendered  imjiortant  by  the  atotnta  of 

iiresorintiniu,  i  and  3  Wm.  IT,  o.  71.  Another  peonliailty  of  a  right  of  oommon  ii,  that 
I  implies  no  dnty  un  the  part  of  the  owner  of  the  soil,  beyond  the  negative  dnty  of  pennis- 
sioQ :  it  lies,  in  the  old  phnise,  not  in  rtitder,  like  a  rent,  bQt  merely  in  preixlre,'] 

(12)  rConmuttt  appendant  belonn  only  to  arable  land,  and  eaunnt  be  clalmod  for  more 
cattle  Uiiui  ttt  neoenaiy  to  plongh  or  mannre  the  tenant's  arable  land.  Levanoy  and  ooa- 
chanoy  aie  Incident  to  oommon  appendant  ae  well  m  appurtenant.  Willes,  227,  231 ;  1  B.  and 
Ad.  710i  6  T.  R.  46;  2  Mood,  and  R.  206.    Bnt,  irtiere  a  tknn  oontaliu  poxtare.  it  may  be  pra- 
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arisetli  from  no  conaexion  of  t«tiiiFe,  nor  from  ttoj  ^wlaito  neoasit^ :  bnt  tan 
be  annexed  to  lauds  in  other  lordshipa,  (/)  or  exietti  to  other  bed«t«,  besitiei  bqco 
as  are  generally  commonable;  as  bog^  ^tnts,  or  ^e  like,  whic^  neither  plough 
nor  mannre  the  gronnd.  Thifl  not  arieing  from  any  natnnl  propriety  or  necea- 
slty,  like  common  appendimt,  is  therefore  not  of  gaieral  jight ;  bnt  can  only  be 
'daimed  by  immemorial  nuge  and  prescription,!^)  Thich  ^e  lav  eateeau  sij- 
ficient  proof  of  a  special  grant  or  ufreement  for  tnis  parpose.  Common  beomim 
}f  vicinags,  or  nei^bonraood,  is  where  the  inhabitants  o(  two  townahipa,  which 
le  contignonB  to  each  ofjier,  hare  nsnally  intercommoaed  witb  oee  utotlier; 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields,  without  ^y 
moleirtation  flrom  either.  This  is  indeed  only  a  permissiTe  right,  intended  to 
excnse  what  in  Bbictness  is  a  trespass  in  both,  and  to  prevent  a  mnltiptioity  ol 
snits :  and  therefore  either  township  may  enclose  and  baf  ont  the  oittei,  thoBgh 
'Uiey  have  intercommoned  time  oat  of  mind.  Neither  hath  uiy  penon  of  one 
\*8i  1  ^^"^  ^  ^S^t  to  V^  hia  beasts  origlntdly  *1nto  the  other's  oMnmon :  but 
^  ^  if  they  escape,  and  stray  thither  of  themselres,  the  law  winks  at  tiie 
treepasB.  (k)  Common  tfl  proaa,  or  at  luge,  is  such  as  is  neither  appendant  nor 
t^pnrtenant  to  land,  btit  is  annexed  to  a  man's  person ;  being  gnuited  to  him 
and  his  heirs  by  deed ;  or  it  may  be  claimed  by  ppeeoriptive  right,  as  by  a  parson 
of  a  church,  or  the  like  corporatJoa  sole.  This  is  a  separate  jnheritaBoe,  entirely 
distinct  from  any  landed  property,  and  may  be  vested  in  one  who  has  not  a  foot 
of  gronnd  in  die  manor. 

All  these  species  of  pastnrable  common  may  be  and  lumally  ue  limited  as  to 
nnmber  and  time;  bnt  there  are  also  commons  without  «Mn^,  and  irtiich  last 
all  the  year.  {13)  By  the  statute  of  Herton,  however,  and  other  HubseqneB't 
statutes,  (t)  the  lord  of  a  manor  may  enclose  so  mnch  of  the  waste  as  he  iHeaaea 
for  tillage  or  woodtmiand,  provided  he  leaves  common  sufficient  for  snch  as  are 
entitled  thereto.  This  enclosnre,  when  justifiable,  is  called  in  law  "approving," 
■an  ancient  expression  signifying  the  same  as  "improving."  (t)  fl4)  Th«  low 
hstti  the  sole  mtereet  in  the  soil ;  but  tiie  interest  of  the  lord  and  oommonei*,  in 
the  common,  are  looked  upon  in  law  as  mutual.  They  may  both  bring  aotints 
for  damage  done,  either  ^infft  stmn^rs,  or  each  other;  tbe  lord  for  the  pablic 
injutj,  and  each  commoner  for  his  pnvate  damage.  {I) 

%,  3.  Common  of  pi»eary  is  a  liberty  of  fishing  in  another  man's  water ;  (15) 

(/I  txo.  Cw.  4SI.    1  JoD.  107.  {0)  Co.  Utt.  in,  !».  (»)  VAi.  111. 

9i  n Bod.  m,  1. 1.  w Geo.  n,  c.  M,iitiiih  uao.  n,  e.  a.         {in  iiut. «■-         (A  SB«p.  m. 

KiMied,  if  4baie  i*  «vMeao«  -of  smm,  ttet  it  wu  all  oiigiiuUv  aiable.  Bao.  Ab.  Common,  A. 
l;4B«p.  37;iiBe6TaaiiL344.] 

(13)  [Tbe  Dodun  of  thin  speoies  of  oommon  is  eiidoded:  a  right  <^  oommtm  wIUioDt  stint 
cumot  exist  in  !&«.     Bennet  f.  Beers,  WiUbb,  232;  ST.  B.  396.} 

(II)  Tlie  inolonre  of  oonunona  is  now  ragiilBted  by  Htatate  41  Geo.  TIT,  o.  109,  and  valioiu 
BCtB  ameadator}-  tliereof,  Ili<do8iire  oommiBaioneiB  are  appoinMd,  beD»«  irtiom  pnyocBla  fbr 
inclDtmres  are  laid,  and  the  detaUii  are  uranged  and  sanoarawd  by  tlwin,  and  aUMmetitB  made 
to  the  lorda  and  onmioonera  in  Hen  of  their  respective  intereate. 

(IS)  In  tide  waters  Oie  rikht  of  taking  fish  ia  oonunon  tu  an  ciUsmib  :  Parker  o.  Cntier  HIU 
Dam  Co.,  7  Shep.  353;  CooBdge  e.  Wlmauu,  A  Masa.  140;  Bomhsm  v.  VefattM,  &  fd.  S6B; 
bnt  the  tvini  idUiin  whose  bounds  Hie  waters  are  may  have  aa  exchidve  li^t  by  giant  fhni 
the  state.  Coolidge  v.  Williams,  4  Mass.  140.  And  it  seems  that  a  rf^t  to  a  several  flAwy 
in  an  aim  ol  the  tea  m^  be  acquired  by  preBcrlption,  though  mintemipted  exuom  and  hm 
alone  would  not  ratabliioi  it,  however  fcng  oootiiiiied,  since  the  peiwin  w  tuliig  it  only  «nr- 
ciees  a  right  which,  prima  fade,  he  poSMSsea  in  oommon  with  all  othera.  It  most  ftarther 
iq^ear  that  all  others  have  been  exolnded.  (Tholker  v.  BickinHin,  1  Conn.  383.  And  every 
nremmption  will  be  against  the  ri^bt  Qoold  v.  Jamei,  6  Oow.  369;  and  see  Colttng  e.  Ben- 
bniy,  6  Ired.  110;  Cobb  v.  Davonpot^  3  Troom.  369. 

In  rirers  where  the  tide  does  nut  ebb  and  flow,  the  prmirietoT  nf  the  baiA  has  an  en^iulTe  ligbt 
of  fishery  to  the  thread  of  Uie  atream:  People  f.  PUtt,  17  Johns.  209;  Waten  p.  Idlley,  4  nok. 
145 ;  Adams  n,  Peane,  S  Conn.  481 ;  Beckman  v.  Eneamer,  43  111.  447 ;  bnt  Hie  sUte  mar  regolato 
its  eziBtenoe  with  a  view  to  the  proteotJon  of  the  righte  of  all  otbers  having  a  like  ri«iL  Oom- 
monweaJli  v.  Cbapin,  5  PioK.  199;  Ingram  t.  ThrcadgiU,  3  Bev.  69;  Tinton  V.  Welsh.^  Hok.  87. 

It  baa  bean  held  Ibat  in  those  large  rivers,  like  the  SoMnebanna.  Which  are  oarigable  by 
sea-going  veaeels,  tbere  is  no  exclusive  lieht  of  fiaheiy  In  the  alUolidiig  ownan,  bat  tbs  li^t 
is  hi  the  pnblio  at  large.    Sbnok  e.  BtihnyUffl  Nav.  Co.,  14  8.  Ud  K.  71. 
348 
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aeoommoD^iurdoryis  a,  liberty  of  digging  bmf  «pQnuioth«'BgTQimd.(«\(10) 
There  is  alao  a  common  of  digging  n>T  coftlB,  mlaenls,  stooea  aioa.  ths 
like.  All  these  bear  a  reBemblance  to  common  of  pastore  in  many  respects : 
though  in  one  point  they  go  much  fiirttier ;  common  of  pasture  being  only  a 
right  of  feeding  on  the  herbage  and  vesture  of  the  soil,  which  reneva  annni^}' ; 
but  common  of  turbary,  and  those  ^oramwtioned,  are  a  ri^t  of  oen^itQ^  tiv&j 
the  verv  Boil  itaelf. 

*4.  Common  of  estoTers  or  Mteuviera,  (17)  that  i^  iMcowanM  (ftom  r  ^n-  -i 
ettoffvr,  to  frimiBh,)  is  a  liberty  of  taking  necessary  irood,  for  the  qse  or  I-  ^ 
famitoxe  of  a  honae  or  &rm,  from  off  another'e  estate.  The  Saxon  vood,  bote,  is 
need  by  us  as  synonymons  to  the  Freseh  eatovera ;  and  therd'ore  boose  bote  is  a 
snffident  allowance  of  wood,  to  repair,  or  to  bum  in  the  hanse:  wfaioh  tatter  is 
sometimea  called  fire-bote :  plough-oote  and  cart-bot«  are  wood  to  be  employed  in 
making  and  repairing  all  iostnuoents  of  hnsbaudry  j  and  hav-bote,  or  hedge- 
bote,  is  wood  for  repairing  ef  bay,  hedges  or  f^ioee.  These  botes  or  estovera 
must  be  reaionablo  ones;  and  snui  maj  tenant  or  Jeaeee  niay  take  off  the  land 
let  or  demised  to  him,  withoat  ■waiting  for  any  leave,  assignment,  or  appoint- 
ment of  the  leesOT,  unless  be  i»  restrainra  by  special  covenant  to  the  contrary.(n) 

These  several  species  of  oc»nmoni  do  all  originally  result  from  the  SMoe 
necessity  as  common  of  pasture ;  vii. :  fbr  the  maintenance  and  oanring  on  of 
hosbanory ;  common  of  piscary  being  given  fbr  the  eustenanoe  of  the  Knanf  s 
&mily ;  common  of  tarlukry  and  fire-bote  for  his  fnel ;  and  honse^boto,  jdoogh- 
bote,  cart-bote,  sod  hedg^-bota,  fiu*  repairing  his  hoose,  his  iBsknuneats  of 
till^e,  and  the  necessary  fences  of  his  grounds.  (18) 

Iv.  A  fourth  species  of  incorporeal  hereditimients  is  that  of  waifs ;  or  the 

right  of  going  oyer  aoothftr  man's  ground.    I  speak  not  here  of  th«  long's  bigh- 

(al  Co.  Litt.  in.  t>>)Co.LUt.U. 

fat  tliB  taking  of  flih  irkere  tl>e  poblio  have  Uie  ri^t,  no  peraui  eaa  lawfbllj  go  upon  tha 
land  of  soother  vlthoBt  Uowiml    Ooolidge  ».  Williama,  4  Mttsa.  140. 

(16)  [Cnmuon  of  tarbuy  can  onlj  be  appendant,  or  appnitensnt,  to  a  hoiue,  not  to  loads : 
lyringham's  Case,  4  Bep.  37  ;  and  the  toil  ont  for  ftiel  molt  be  bonied  iu  the  oemmoaer'i 
home  :  Dean  aad  Chapter  of  EI7  v.  Warren,  3  Atk.  189 ;  not  eoM.  Talentine  «.  Penny,  Nor, 
14K.  See  S  T.  R.  3»I ;  6  id.  748,  at  to  right  to  dig  «aad  w  gravsl  for  npairs ;  ■  epeoief  of  00m- 
mon  of  eetoTeiB.] 

(17)  [1^  libertr  which  everr  tenant  for  lifb,  or  yean,  haa,  of  ooiamoii  light,  to  take  neoeMary 
astoven  in  the  Unde  which  he  nolde  for  snoh  eetota,  taems  to  be  oonfonndeo,  in  aio«t  of  the  tc-* 


books,  with  light  of  oommoD  <^  wtoyers.    Tet  they  wpear  to  be  esaenllBllr  different.    The 

'" %  IK  yean  to  an  nolndye  pmflem  not  a  oommonable  right.    Si|^t 

w  propeily  to  mean,  a  right  ^peudaut  or ' ' '"  " 


piirilege  of  the  tenaot  for  lifo  w  yean  is 


or  tenemmt,  to  be  exerotBediii  bmds  not 


)  mean,  a  right  Mpeudaut  or  ^)pnnenant  to  a  measiiaga 
oomplMt  by  the  iLolder  of  the  tenemeat  Such  a  right 
e  from  modoTi  grant.    Oonsteu  of  Anmdel  «.  Btewe, 


may  either  te  prauniptlye,  at  it  may  arise  from  modan  ^rant.  Oonsteu  of  Anmdel  «.  Btewe, 
Cro.  Jan.  'Xt.  And  though  the  grant  be  made  to  an  individaal,  for  the  '£!■"''*  °f  '>'*  hotue, 
the  right  is  not  a  pentoDd  one,  bat  awartonaot  to  the  hooae.  DeNi  and  Ohaptei  d  Windsor'a 
Case,  5  Bep.  85 :  Sir  Henry  NeciU's  Cue,  Plowd.  3rll.  Sueh  a  grant  is  not  deatrojad  t^  any 
altantloii  of  the  honse  to  wbioh  the  egtovers  ar«  ^pnrtenant,  bat  it  may  be  reetcioted  wKfam  tha 
limits  inigbially  intended,  if  Uie  altei«d  itata  at:  the  premlsee  woold  areata  a  ocMtnimption  of 
BMovisB  ereater  than  that  otmtara^tad  when  the  giaiA  waa  made.  Lnttral's  OSBa,  4  Bep.  8^.] 
(16)  B%hta  of  eonunoQ  are  vny  tan  In  the  United  Btates,awl  the  eaaeairtikih  have  ooaeMefbd 
them  are  lew.  See  Uyingston  v.  Ten  Bmaok,  16  Johns.  M;  Lannan  •.  Abed^  90;  YaDBana- 
aelMTf.  BadeUff,  lOWend.  639;  Trasteaa.  Ao.,i>.  BobtDsuu,  UB.aad  B.39;  Woreerter  •. Gteen, 
9Piok.43»;  emithcEVrd.  IS  Barb.  &S3;Uyiiintoa«.  Eetaham,lld.  SOS;  Hall  >.lAWTenoi, 
8  B.  T.  Sie ;  Bell  v.  OUo  and  Penn.  B.  B.  Co.,  36  Fenn.  St.  161. 


bnt  a  ri^tt«  take  profit;  and  fiv  suoh  right,  the  oommoDM  mnst  pieeoribe  in  reipeot  b 
estate  aod  not  In  renaeot  to  mere  inhaUUu^.    Tha  ooMom  ia  thMofiira  void.    Smith  e.  Floyd, 


estate  aod  not  In  reifeot  to  mere  inhabitant.    Tha  ooMom  ia  thMnfiira  void.    Smith  e.  F 
16  Barb.  SB.    'ThB  fitot  that  cattle  are  snffared,  without  ideation,  to  ran  at  large  ovw  the  1 
aloeed  woodlands  of  a  now  connby  sfibrds  no  ooond  from  wMda  to  imply  a  graoL    Id. 
mun  of  estovers  oaimotba^pmlicMisd.    If  paiStiooof  thepr«miiaa  towhioh  theright  la  a^,_ 
It  is  made  without  resemng  tha  right  of  oommou  ta  vd»  atone,  it  eitiuguiahee  the  nriit 

— .  Eeteham,  1  Bart).  689i  and  sea  L^man  «.  Abeel,  1«  Johns.  30;  Yso  BoMselwa 

^0  Tend.  639.    The  takii^  of  sea  weed  from  tha  iMMb  m^  be  a  oommuiaUe  riglit. 

Knowlee  v.  Ktohols,  2  Cnit  0.  0.  571. 
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36  I^fooBPOBGAL  HEBBDiTAHKirrs.  [Bock  n. 

WRVB,  which  lead  from  town  to  town;  dot  yet  of  oommon  waye,  leading  from  a 
Tillage  into  the  fields;  (19)  bnt  of  private  ways,  in  which  a  portioulRr  man  may 


(19)  W^a  an  either  public  or  private.    A  pnblio  vey  ii 
of  the  owner  of  the  land,  or  bj  an  spprDpriation  of  the  la_  .    »      .    ,  -„-- 

ADthoritf ,  nuder  what  i«  called  the  right  of  emineiit  domain.  Vhen  this  right  Is  exeraiMd.  it 
Diiut  be  in  pnisoanoe  of  gome  expreea  Itglslative  aat)»nitr  which  vreeoribea  the  fbrmaUUea, 
and  compensation  moat  be  made  to  the  owner.  The  oonertitatiMU  of  the  United  States  and  of 
tho  BeTeral  Htatea  ountiun  declwations  that  private  property  shall  not  be  taken  for  pnblio  nee 
without  comtienmtlon  made  therefor,  bnt  these  am  only  deoluaton'  of  the  pre-exlBtlng  prluoiide. 
Dedioation  m  a  w^r  ie  an  appivpriation  of  land  to  that  dm  bj  the  owner  thereof,  and  raqi^rea 
for  its  peifeotioii  an  aooeptance  by  the  pnblio.  The  dedioation  oaa  onlv  be  made  bj  the  owner 
of  Uie  tee;  Woodo.  Veal,  5  B.  and  Aid.  4Mi  and  therefore  where  land  is  under  lease,  the  &ot 
that  the  pnbUo  are  permitted  to  make  nse  of  a  w^  aorossltwUloot  beevidenoeof  adediuotJoa, 
nntesi  there  be  droiunstanoes  from  wUob  the  kvowledn  and  OMionmnoe  ot  the  owner  of  the 
reverdon  oan  be  implied.  Rei  v.  Bair,  4  Canip.  16;  DaTiesc.  Stephuu,  7  0.  and  P.  670.  No 
lititiK  is  iMOired  to  e8t«blish  a  dedioation,  and  no  pullonlar  formality.  The  mere  throwing 
pen  lie  land  to  the  use  of  the  public  for  a  wa;  ooustitatei  ipiofaoto  and  instantaneonsly  a 

aA',nati/tn     it  tha  nYiKlirt  aj^nont  Tt         TTiinta<-  m    TVnat-Ada  t,f  Ranilir  TTill     R  Tlill     Jf/J        Tha  intnnf  tA 


lie  for  twenty  yea«  would  be  snffioient  e .. 

Zah.  130 ;  State  v.  Uatble,  4  Ired.  318 1  bat  it  miKht  obo  be  inferred  6  .      , 

for  a  mnoh  lesa  time.  The  question  is  one  of  tact,  to  Iw  passed  upon  by  Jury.  See  Augall 
and  Dnrfee  on  Highways,  c  3 ;  Hobbs  v.  Lowell,  19  Piok.  i05 ;  Pritchard  v.  Atkinson,  4  N.  H. 
1 ;  Stacy  v.  Ifiller,  4  Ho.  478 ;  UoTrison  a.  Harqnordt,  34  Iowa,  35 ;  No^ee  v.  Ward,  10  Conn. 
250.  A  common  mode,  by  which  a  party  who  temporarily  allows  the  pabhc  to  pass  over  his  land 
negatiTes  an  int«nt  ta  dedicate,  is  by  fendug  up  ue  passage  one  day  In  the  year,  or  doing  eomo 
other  nneqnivoc&l  act  in  assertion  of  bis  paramount  ri^L  Oook  v.  HfUsdale,  7  l£icL  115l 
Aooeptauoe  t^  the  public  may  either  be  by  some  formal  resolution  or  other  action  bj  the  pn>per 
anIhoritieB,  or  it  may  be  inf^red  from  draamstauoee.  The  mere  Act  that  any  number  of  ind'- 
Tidoals  pass  throngn  a  paHSoge  left  open  to  them  does  not  consUtute  an  Moeptamoe,  bat  if  the 
propw  tughway  authorities  treat  it  as  a  public  w^,  either  by  expending  pnblio  moneys  upon  it, 
or  by  settmg  it  off  into  some  ruad  district  for  snperriaion  and  repair,  they  thereby  sooept  it.  See 
Kel^e  Case,  8  Qrat,  632;  Hobbs  v.  LoweU,  19  Pick.  405 ;  Wri^t«.  Tiiksy,  SCiuh.  200;  People 
e.  JoneH,  6  Mich.  176.  And  lung  cnntiuuod  user  by  the  public  is  important  evidence  bearing  <m 
the  question  of  dedioation,  and  may  in  some  oaees  be  sitffluient  to  warrant  its  being  found.  See 
Angell  and  Durfee  on  highways,  ^  16L  and  cases  cited.  A  dedication  may  be  of  a  part  of  a  rood 
on^,  ae  well  as  of  the  whole  of  it.     valentine  c.  Boston,  32  Pick.  76. 

Ways  are  also  often  dedicated  by  li^ug  oat  plats  upon  which  streets  and  roads  are  marked, 
and  selling  lots  in  reference  thereto.  There  are  statates  in  the  several  states  which  prescribe  tha 
e&ct  of  siioh  plats,  when  dnly  acknowladeed  and  recorded.  If,  however,  the  plat  is  not  eo  eze- 
cnted  as  to  comply  with  the  statute,  it  will  still  be  regarded,  when  acted  upon,  as  an  offer  to  Uw 
public  of  the  streets  marked  upMi  it,  and  they  beoome  pubUc  ways  when  accepted  as  in  other 
cases.  And  if  there  be  no  aot  of  aoeeptanoe  on  the  put  of  the  pnblio,  there  is  uevertiieleBS  a 
right  in  thoee  who  have  bought  lota  npon  the  ^lat  wiu  reference  thereto  to  have  all  the  ways 
laid  down  theretm  kept  open  for  their  nae  with  rafeienoe  to  the  ei^joyment  of  their  porohaaes. 
Hotter  of  Lewis  street,  S  Vaad.  47S ;  Smyles  v.  Haatinga,  SS  S.  T.  SIT ;  SmiUt «.  Look,  IS  Mich. 
SO;  seeCLiadae.  IiOthTop,31Piok.  398. 

FrMCriplion  whidi  premppoees  a  grant  is  not  properly  applicable  to  highways. 

Hl^w^s  an  for  the  use  of  all  the  public,  though  the  mode  of  use  m^  be  restricted,  as  to 
foot  paaMngera,  Ac  Bestriot«d  highw^s,  however,  are  very  ran.  Turnpikes  and  other  roads, 
whidi  m  omutmotsd  and  oonOoUed  by  cmporatione  created  for  the  puipoee,  ore  neverUieless 
pntdie  highw^s ;  the  wbcde  pnUio  having  an  equal  right  to  oae  them  on  complying  with  the  pre- 
scribed terms.  Saihoads  are  sometimes  oalled  public  highways,  though  pereons  can  pass  along 
them  mij  in  the  vehides  which  tlie  proprietors  provide. 

Aj  a  cenanl  rule  tlie  owner  of  land  bounded  on  a  highw^  owns  to  the  center,  subject  to 
the  pnbuo  easement,  and  he  may  make  any  nae  thereof  not  inoonsiatent  with  the  public  ooon- 
panoy,  end  maintain  sjeotment  against  any  one  who  makes  a  pemwnent  appnmriraon  of  any 
portion  to  the  exclusion  of  himaelf  and  the  pnblie,  Qoodtitle  v,  Alker,  Burr,  l^ ;  Osidiner  v. 
TWale,  9  Wis.  153. 

A  private  way  is  either  a  right  In  gfMS,  which  is  pnrely  a  personal  right  and  oatmot  be 
aangned,  or  it  is .  appurtenant  or  annexed  to  an  eatate  and  passes  with  a  conveyanoe  of  the 
esUte.  It  may  edat  of  necessity  ot  by  grant.  A  way  of  neoeaaity  exista  where  land  ia 
granted  which  is  either  wholly  snirouaded  by  land  of  the  grantor,  or  partially  by 
such  land,  and  elsewhere  by  land  of  strangers.  In  such  a  case  if  there  be  no  alhar 
way  to  the  land,  the  law  presumes  that  it  was  the  intention  of  the  parties  that  the 
grantee  should  have  aooess  to  it  over  the  land  of  the  grantor,  and  he  has  a  way  aoroea  sncb 
bat  mentlonad  laud  in  order  to  make  bin  grMt  available.     Washbom  on  Basements,  ob.  8, 
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Chap.  3.]  Wats.  35 

hare  an  intoreet  and  a  right,  thoogh  another  be  owner  of  the  soil  This  may  be 
grounded  on  a  special  permiBsion ;  as  when  the  owner  of  the  land  grantB  to 
another  a  liberty  of  passing  over  his  grounds,  to  go  to  ohurch,  to  market,  or 
the  like :  in  which  ease  the  gift  or  grant  is  parbcnW,  and  confined  to  the 
grantee  alone:  it  dies  with  the  person ;  and,  if  the  grantee  leaves  the  country, 
he  cannot  assign  over  his  right  to  any  other;  nor  can  he  justify  taking  anotiier 
^►eraon  in  his  company,  (o)  A  way  may  be  also  by  prescription  ;  as  if  all  r*Q»  ■■ 
the  inhabitants  of  such  a  hamlet,  or  all  the  owners  and  oocnpiers  of  I-  J 
such  a  form,  have  immemorially  used  to  cross  such  a  ground  for  such  a  particu- 
lar purpose:  for  this  immemorial  usage  sapposea  an  original  grant,  whereby 
a  right  of  way  thus  appurtenant  to  land  or  nouses  may  clearly  be  created.  A 
right  of  way  may  also  arise  by  act  and  operation  of  law ;  for,  if  a  man  grants  mo 

(0)  rinoh,  Law,  SI. 


«.  Bertnun,  4  BnsL  317.  If,  howBTer,  the  groQtoe  luw  a  vaj  of  bocbss  to  the  l&nd  giunted,  but 
not  M  oonvonlant  ae  the  one  over  the  giantor'B  land,  a  way  of  necessity  will  not  eiwt  over  the 
latter,  for  mere  conTonienoe  U  nut  enfficient  to  raise  the  implication  of  an  intent  to  glTe  it.  Tnm- 
bnll  v.  Rivers.  3  MeCord,  131 ;  Screven  v.  Gregorie,  8  Moh.  158 ;  MoDooald  v.  Lindall,  3  Bawle, 
ISi.    If  a  grantor  oonveys  luid  entirely  enrronndiiig  a  parcel  Which  he  retains,  he  has  a  way  of 

neBeasity  over  thf  '  —  ■' '  —v^-t  .^i. — .. . j..._ 1  ._^._..  —  .  ... 

dee.     Brigbiun  v. 

J.  Sep.  (S.  8.)  Eioh.  34& 

If,  however,  in  taj  oaiw  a  w^  of  naoeaaity  would  be  incooEiBtent  with  a  grant.  It  cannot 
esJB^  beoanM  the  intent  to  create  it  cannot  be  iimdied.  Aa,  where  laud  is  oonveved  for  a 
apecifio  porpoM,  and  a  way  acroas  It  would  defeat  that  potpoee.    Seeley  t>.  Bishop,  19 

Wherever  a  right  of  w^  of  nooeaai^  ezlata,  the  ownor  of  the  aataU  over  wliioh  it  is  to  past 
has  the  right  to  locate  it,  bat  if  he  ahall  faU  to  do  so  within  a  reasonable  time  after  request,  the 
peraon  enfitled  to  it  may  seieot  a  enitable  route  therefor,  having  icaaonable  regard  to  t^e  tntereat 
and  ocmvenienoe  of  the  owner  of  the  estate.  When  once  aeleoted  bvthe  par^  entitled  to  do  ao, 
It  ia  fixed,  and  oannot  afterwards  bs  changed  eioept  by  oonsent  Holmes  v.  Seely,  19  Wend. 
607;  mtiola  t>.  Luoe,  34  Hck.  103,  A  light  of  way  of  neoesfdty  ia  limited  to  the  neoessity,  and 
oeasea  whenever  the  owner  thereof,  by  puroluue  or  otherwlae,  aoqnires  a  way  of  aucesa  over  bie 
own  land  to  the  land  in  respect  to  which  it  exiatad.  Pieroe  v.  Selleck,  IS  Conn.  321  -  Tiall  o. 
OuMntW,  14Qray,  li^i  Holmoa  r.  Seely,  19  Wend.  607 ;  Abbott«.Stowaitstown,47  N.  E.328. 

w^a  by  grant  are  eiOier  granted  separately,  or  as  ^pendant  or  appurtenant  to  an  estate  wbloh 
Is  convoyM.  Their  location  is  either  defined  by  the  grant,  or  it  beoomea  fixed  by  the  use  of  one 
party  and  Uie  acqoiesoenoe  of  the  other,  or,  in  Ibe  case  of  w^^  qiportenanl  to  an  estate  granted, 
it  has  been  defined  hj  previons  OBe.  A  right  of  way  may  also  be  created  by  the  grantor  reserv- 
ing it  in  the  grant  which  be  m^ee  of  the  land. 

In  the  caae  of  a  private  way,  the  land  owner  has  a  general  right  to  make  nae  of  the  laud  hi 
soy  maimer  he  mar  please,  not  interfering  with  the  eaaemenL  Atkins  e.  Bordman,  3  Uet.  457. 
He  is  nnd«:  no  obbgation  to  kee[i  the  way  in  repair  unless  he  baa  bound  hlmaetf  to  do  so,  nor  is 
be  obliged  to  suffer  the  party  entitled  to  the  easement  to  pass  over  the  land  elaewhere,  if  the  way 
has  become  impassable.  Miller  v.  Bristol,  12  Pick.  660;  see  also,  Capers  v.  UcEee,  1  Stiobh. 
164.    The  rule  is  different  in  the  eaee  of  public  ways,  for  if  a  highway  be  out  of  repair  and 


w  of  a  private  way.  if  the  owner  ot  tiie  estate  obetroots  it,  the  person  entitled  to 

uav  pass  around  uie  obetmotlon  upon  other  lands  of  tJie  owner,  without  rendering 

himself  liable.    Famnm  *.  Flatt,  8  Pick.  339. 

W«yi  m^  alao  exlat  by  ewtom;  as  that  every  inhabitant  of  a  borougb  shall  have  a  Hriit  of 
w^  over  aparcel  of  loud  to  mill  or  to  market;  bat  these  are  not  ftegnent  in  Amerioo.  when 
they  exist  t&ey  must  rest  on  a  user  of  at  least  twenty  years. 

"^  doctrine  of  dediealioit  bas  no  applioation  to  private  ways.  A  private  way  may,  howevw, 
loa.    If  a  person  has  osM  a  w^  over  the  land  of  another  for  twenty 

, ,  _.     , Jiat  theuse  had  its  origin  in  a  gisnt,  provided  the  following  Uiinga 

concur:  1.    Thenaemuat  have  been.definite,  both  as  to  manner  and  aa  to  locality.    3.  It  mnst 


be  established  by  jMVMTipHiM.    If  a  person  l 
years,  It  will  be  preenmad  tiiat  the  use  had  i< 


have  oontinned  for  the  whole  period  withoat  Intermption.  3.  It  must  have  been  accompanied 
bv  a  oLiim  of  risht  adverse  to  the  owner  of  the  land,  and  not  have  been  under  leave  and  Joenae 
of  the  owner;  lor  if  the  claim  has  been  in  subordination  to  the  lig^t  of  the  owner,  a  grwt  could 
not  be  presnmed,  ainoe  that  wonld  be  inoonaistent  with  the  oliSa.  The  law  of  prescription  ia 
9ne  of  qoiet,  and  is  baaed  npon  the  pieaomption  that  a  long-oontinaed  oae  of  loud  adverse  to  the 
Interest  of  the  owner  would  not  b»ye  been  aoqaiesoed  in,  unless  if  had  its  origin  ia  right  Bee 
Wallaoe  e.  Fletcher,  10  Post  434. 
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a  pi«oe  of  gronxit  i&  the  middle  of  lua  fidd,  he  at  the  ewne  time  twitly  Mid 
impliedl?  giYm  mt  a  ynj  t&  come  at  it;  and  I  may  eroBS  hU  land  foe  tJurt  pni^ 
pose  witnoat  treapaaa  {p)  For  when  the  law  doth  gire  an;  thing  to  one,  it 
givetk  impliedly  whatsoever  is  neoesBary  for  enjoying  the  same-  (g)  By  the  law 
of  the  tveWe  teblee  at  Bome,  where  a  man  had  the  right  of  vay  over  another's 
land,  and  the  road  waa  ontof  r^»ir,he  who  had  thenght  of  way  might  go  over 
any  part  of  the  land  he  pleased :  whiob  wai  the  efitablieh^  rule  in  pnoUc  aa  well 
as  prirate  ways.  And  the  lav  ot  EngUad,  in  both  cases,  seems  to  oorreepond 
wiUi  the  Roman,  (r)  (20) 

{fJUM-a.  ftf  Co.  UIX.K.  rrj  iMiUBwrn-TW.    IBrownLIH.    IBhaw.  H.    IJoi.  M. 

(30)  This  itatemetit  U  aTToneom.  Se  would  only  have  that  right  where  Hi«  ownar  of  the 
land  me  bound  bj  grant  or  preeoriptioii  to.  repair  tfte  waf .  See  Toflor  s.  Whitehead,  Doog.  74S. 
See  also  the  preoeding  note, 

It  will  be  ebeewed  that  the  rat^aot  of  flMtmenta  teoalraa  verj  littla  atteution&oiaoiir  antiiOT, 
and  indeed  the  nitt|eoi  then  wu  of  ymj  Uttle  oongeqaenoe  as  oompared  wjih  its  Importaooe  at 

thepTwenttfane,    ForafbU^eensdon'the  readef  ia  roforr*'  '-  "■ ■'-'  ' — "^ —  — ' 

idalT  Uurt  by  Kr.  Vodibnni,  a«  the  latest  and  most  oon^i 

ii  «awm«iit  eiuta  when  Ae  owner  of  tme  tcsMineiit,  oi.  .      .  - 

i^t  to  compel  the  owner  of  another,  called  th«  Berrient  tenement,  to  permit  aomathlnc  to  be 
done,  or  to  refrain  from  dotn;  wmetlung,  wbliA,  as  owner  of  his  tenement,  he  woold  oAeiwtaa 
have  been  entlded  to  restrain  or  to  do.  An  eaaement  mnal  be  limited  in  esteaL  and  mnit  b* 
ia  Home  wtty  for  the  benefit  of  the  dMBtnant  tenement,  aod  not  flir  (ome  cnenl  benefit  of  to 
uwnac.    Oartonv.  Ooiby,  SQ.  B-4t6i  Aafctoyd e.  Smith,  10  C.  B.  164;  lUlej  e.  Stepheaa,  1» 

Aw>ng  tibe  principal  easements,  besidee  the  right  of  way  already  iDentJ«»ed,  are  the  ri^t 
tu  water,  the  right  to  tigbt  and  air,  the  i^t  to  the  natural  (apMMt  of  the  land,  the  right  to 
lie  lupport  of  bqUdtags  by  adjaoeat  land  or  aiyaoent  btdldinga,  tfie  right  to  have  party  wall* 
^d  teoee  kept  in  repair,  and  the  right  to  carry  diuns  and  ^tlers  aoroM  adjointi^  luid.    A. 


deed  ia  ueoeBaaiy  to  great«  on  eauemect  by  grant  or  reaerraCion ;  and,  where 
ated,  the  grant  gives  to  the  owner  of  the  dominaDt  tenement  tlie  ri^ht  to  go  nptm  the  lervieot 
tenement,  and  do  thereon  whateTer  may  be  neeesMry  to  enable  him  lo  eq)oy  the  eaeemeoL 
An  easement  may  also  exist  by  prescription,  where  the  eitjoyment  has  been  fiNr  mudt  a  period  at 
time  that  the  law  will  pretnune  a  grant.  And,  upon  this  pomt,  isfarenoe  la  agun  made  to  th» 
preoeding  note. 

nie  right  tn  the  flow  of  water  In  its  nBtnral  oonne  we  hare  oonddered  riiawhere,  «id  need 
not  do  Initlier  here  than  to  refbr  to  the  esoellent  treatlH  on  water-oonnea  by  If  r.  Aag^ 
Tbi«  right,  however,  is  Ia  be  dietingnished  broadly  ttota  that  to  receive  or  to  cany  off  water 


throoif  W  artificial  chaimel,  for  it  li 

aa  an  easement,  nur  as  an  appnrtenance,!: 

The  other  right  referred  to  le  nmctly  an  easement,  aiKl  may  be  oreated  In  the  « 

a  private  w^  and  ii  governed  by  subataiitJaUT  the  aame  mlea.     One  who  ha*  a  ri^t  t» 


receive  water  ftir  the  nse  of  any  snedea  of  mannhotnre  may  do  whatever  is  neoenair  tor  Its 
enJoyiiLent.  bQt  he  haa  no  right  lo  lonl  t^e  water  by  tomfaig  tho  rehee  of  the  manofhotoiy  into 
it  HowttU  c  UcCoy,  3  Bavle,  2S6.  And  on  easement  to  drain  wator  through  Ike  land  of 
another  for  (me  porpuBe  cannot  be  ohanged  and  enlarged  by  putting  it  to  nee  for  another  porpoee. 
Carter  D.  Page,  S  Ired.  190.  Upon  this  subject,  in  general,  Bee  Pyet  «.  Darter,  1  H.  and  S.  99S; 
White  e.  Leesuu,  5  Id.  33 ;  Pheyvey  v.  Tic&iT,  IS  M.  and  W.  484 ;  Aliton  n.  Qraat,  3  BL  and  Bl. 
18H ;  Ferguson  t-,  WitseU,  6  Rich.  890. 

The  right  to  eoJoT,  In  FEivor  of  one  tenemant,  the  ri^t  to  ll^t  and  air  whieb  natnrally 
reaches  it  in  earning  laterally  froiQ  and  aoroBg  the  Land  of  en  adjacent  propriator,  ia  an  important 
right  in  the  civil  law,  and  in  the  law  of  England,  bnt  is  relatively  of  little  oonseqnenoe  in  Adim- 
Im,  where  the  BngUsh  doctrine,  that  a  prescriptive  right  to  Ugbt  and  ur  may  be  gained  by  mere 
lengUi  of  ei^loyment,  has  generally  been  diBcarded,  See  Washb,  on  Basemeoli^  498  et  aeq,, 
wbere  tha  caseit  are  collected. 

Brery  man  has  a  right  ta  tbe  natnral  snpport  of  his  land  by  (he  ad}aoent  land  of  another, 
BO  that,  if  the  owner  of  the  tatter  sh^  make  excavations  within  his  own  boundaries,  into  which 
the  land  of  Uie  fint  shall  faU,  an  action  will  lie  for  the  ininiy.  Harris  v.  Ryding,  6  M.  awl 
W.  60;  Bibbye.  Carter^  H.*»^.  153;  Thnreton  v.  Hanoock.131fB8S.Sa6;  liUialatr.  Hdbrook, 
4  Paige,  169 ;  Foley  «.  Wyeth,  S  Allen,  131 ;  Bichaideon  ir.  Tt  Cen.  R.  B.  Oo.,  36  Tt  465.  Bnt 
it  eeeme  that  this  right  is  Umlted  to  t^jmiee  oansed  tn  the  land  ftsdf  and  does  not  affiird  relief 
fbr  damages  by  the  aome  means  to  artificial  stmctnros.  Foley  v.  Wyeth.  S  All«i,  131;  Chadeai 
a.  Bonkia,  82  Mu.  571.  If,  however,  an  tnjary  is  cansed  to  a  bnilding  by  a  itegligaitt  exearatton 
on  a^acent  land,  on  action  will  lie  fbr  Uie  luXnty.  Farrand  «.  Marahall,  19  Barb.  380.  And 
the  nnqnalified  right  to  lateral  eapport  for  bnildlngs  may  be  aoqnirad  In  the  same  way  as  any 
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T.  Offlcet,  irbloh  are  s  right  to  ezeroiae  a  public  or  privata  employmeat,  and 
to  take  the  fees  and  emolamenta  thereunto  belongicgt  an  also  incorporeal 
hereditaments ;  wfaetiiet  pnblio,  as  those  of  magistrates ;  or  private,  as  of  bailifls, 
rebeivers,  and  the  like.  For  a  man  min'  have  an  estate  in  them,  either  to  him  and 
his  heirs,  or  for  life,  or  for  a  term  of  y»rs,  or  during  pleasure  only ;  save  only 
that  offices  of  public  tmat  cannot  be  gnmted  for  a  terra  of  years,  especially  if 
thej  concern  the  administration  of  jnstioe,  for  then  they  might  perhaps  vest  in 
executors  or  Bdminiatratora.  (s)  (31)  Neither  can  any  Jv4ieutl  office  be  granted 
in  reversion:  because  though  uie  grantee  may  be  able  to  perform  it  at  the  tisie  of 
the  grant,  yet  before  the  office  falls  he  may  become  nnable  and  inaniBcient:  bat 
mintsterkU  offices  may  be  eo  granted ;  (t)  for  those  may  be  execnted  by  dep- 
uty. (32)  Also,  by  statute  9  and  6  £dir.  VI,  c  1%,  no  public  office  (a  few  only 
except^)  shall  be  sold,  under  pain  of  disability  to  dispose  of  or  hold  it  For  th« 
lav  presumes  that  *he  who  buys  an  office  will,  by  bribery,  extortion,  or  |-,a~  -. 
other  unlawful  m«Bns,  make  his  porchue  goody  to  the  manifest  detriment  L  " '  J 
of  the  public.  (23) 

VL  Dignities  bear  a  neu  relatioD  to  offices.  Of  the  natnra  of  these  we  treated 
at  large  in  a  former  book ;  (u)  it  win  tiierefore  be  h«re  Sufficient  to  mention  them 
as  a  species  of  incorporeal  hereditaments,  wherein  a  man  may  have  a  property  or 
eBta1«. 

VII.  Franchisee  are  a  seventh  speciee.  Franchise  aod  liberty  are  used  as 
synonymoiiB  terms ;  Mid  their  definition  is  (v)  a  royal  privilege,  or  bruich  of  the 
Icing's  prerogative,  euhsistisg  in  the  hands  of  a  lubjeot  Being  therefore  derived 
fhim  the  crown,  they  must  arise  trom  the  king's  grant ;  or  in  some  oases  may  be 
held  by  prescription,  Which,  as  has  been  iVequently  said,  prsenpposes  a  grant.  (24) 
The  kinds  of  them  are  various,  and  almost  infinite :  I  will  here  briefly  touch 
upon  some  of  the  principal ;  premiung  only,  that  they  mav  be  vested  in  either 
natural  persons  or  Dodies  politic ;  in  one  man  or  in  many ;  mittiie  swne  identi' 
cal  franchise,  that  h&e  before  been  granted  to  one,  cannot  be  bestowed  on  another, 
for  that  would  prejudice  the  former  grant  (w) 

To  be  a  county  palatine  is  a  ftanchise,  vested  in  a  number  of  persons.  It  il 
likewise  a  franchise,  for  a  number  of  persons  to  be  inoorporoted,  and  subsist  ass 
body  politic ;  with  a  power  to  maintain  perpetual  BuooesBion,  and  do  other  Corpo- 
rate acts :  and  each  individual  member  of  mch  corporation  is  also  said  to  have  a 
franchise  or  freedom.  Other  franchises  are  to  hold  a  court  leet:  to  have  a 
manor  or  lordship ;  or,  at  least,  to  have  a  lordship  paramount;  to  nave  waifs, 
wrecks,  estrays,  treasure-trove,  royal  fish,  forfeitures,  and  deodands :  to  have  a 
court  of  one's  own,  or  lihearty  of  holding  pleas,  and  trying  causes ;  to  have  tlie 

(O  »  Bep,  ST.  riJ  n  Bn).  4.  (uj  8m  boAl,  ch.  U.  fvj  nnob,  L,  IM. 

fif;  tBoii.  Abr.  in.  B«nw.  m. 

Oldmjd,  14  M.  and  v.  789;  Ward  d.  Ward,  7  Bzoh.  836;  Cur  v.  Foster,  3  Q.  S.  561.  And, 
where  me  Bame  p^^  beoomeR  nwlier  of  boUi  the  dominant  and  renieat  tenement,  tlie  easement 
!■  eTtingniBhed.  IVashb.  on  Eiaeermeutti,  617-5S9.  And  bb  eaeemsBt  maf  be  dWia^ed  t|7 
ndease  to  the  owner  of  the  serrient  tenement :  bat  die  releiae  miut  b«  bv  deed.  Srer  e.  Saa- 
fatd,9Mst.    395. 

(21)  The  term  of  nfiici)  in  tbe  tFnited  States  U  never  longer  than  dnring  good  behaTior, 
and  even  then,  nnleat  the  torin  ta  filed  by  the  oottstitaCios,  It  U  mbjeot  to  ohonge  hy  law,  and 
may  be  shortened  or  aboUehed  at  the  will  of  tbe  legMatare.  Bf  choosing  a  peiMs  to  an 
office,  Uie  term  of  vhicfa  is  |neerjbed  bjr  law,  the  atate  doea  not  dontraet  irfth  tdm  tbot  he 
majr  ei^oy  it  dniins  the  term,  or  preclnde  itself  from  repealing  or  amending  the  taw  under  which 
tbe  omce  exists.  Bttllert'.  Fnuuvlvania,  R)  B<r*.40ii  Connnv.  Xew  Tork,  S  BaKdf.3G6,  and 
6  K.  T.  286. 

Offlcea  in  private  MMporatdtma  and  eompaniaa  ai«  employmenta  of  a  private  ohaiaoter,  in  the 
mtim  of  afenoles  only. 

(33)  [See  R.  v.  Fanand,  3  B.  Vid  A.  S60 :  R.  e.  ElfaveMid,  fi  B.  ffiid  0.  603 ;  B. «.  Ttoberts,  3 
A.  and  S.  771.  If  two  offices  are  inoompatible,  by  the  aooeptantie  uf  the  tatter,  the  fltM  la  ishn- 
qoished  and  vacant,  even  if  it  should  be  a  superior  ofSee.    «T.  H.  81.] 

(33}  [See  statute  6  Geo.  IT,  co.  88,  63 ;  Hid.  c.  SO,  M7;  3  B.  and  Or.  674;  4  Tee.  815;  3 
ton.  and  J.  136;  3T.  B;681;  6  J.  B.Koor&SS:  8  CI.  and  Fin.  S95.1 

(24)  [See  Trotterc.  Eanls,  S  T.  and  J.  2%;  K.  v.  Kandeo,  3  htm.  1819.1 
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cognizance  of  pletu ;  vhioli  is  a  etill  gnaiefr  Uber^,  beiiia;  an  excloBiTe  right,  so 
that  no  other  oonrt  shall  try  caaeee  arising  within  thai  joriadiction :  to  have 
r*38 1  ^  hailiwiok,  or  liberty  exempt  &om  the  sheriff  of  toe  county ;  *wherein 
>■  -J  the  grantee  only,  and  his  officers,  are  to  execnte  all  process ;  to  have  a 
iair  or  market :  with  the  right  of  taking  toll,  either  there  or  at  any  other  public 
places,  as  at  bridges,  vharfi,  or  the  like ;  vhich  tolls  must  have  a  reasonable 
canae  of  oommenoement  (as  in  consideration  of  repairs,  or  the  like),  else  the 
franchise  is  ill^al  and  void:  (x)  or,  lastly,  to  have  a  forest,  chsM,  park,  warren, 
or  fishery,  endowed  with  privil^es  of  royalty;  which  species  of  &uicliiBe  may 
require  a  more  minute  disonssion. 

As  to  a  forest;  tliis,  in  the  hands  of  a  subject,  is  properly  the  same  thing 
with  a  chase;  being  sabject  to  the  common  law,  and  not  to  the  forest  laws,  (y) 
But%  chase  differs  from  a  park,  in  that  it  is  not  enclosed,  and  also  in  that  a  man 
may  have  a  chase  in  another  man's  ground  aa  well  ae  in  bis  own,  being  indeed  the 
liberty  of  keeping  beasts  of  chase  or  royal  game  therein,  protected  even  from  the 
owner  of  the  land,  with  a  power  of  hunting  them  thereon.  Apark  is  an  enclosed 
chase,  extending  only  over  a  man's  own  grounds.  The  word  park  indeed  properly 
signifiee  an  enclosure ;  but  yet  it  is  not  every  field  or  common,  which  a  gentleman 
pleases  to  snrronnd  with  a  wall  or  paling,  and  to  stock  with  a  herd  of  deer,  that 
IS  thereby  constituted  a  legal  park :  for  the  king's  grant,  or  at  least  immemorial 
prescription,  is  necessary  to  make  it  sa  (z)  Thoi^h  now  the  difference  be- 
tween a  real  park,  and  such  enclosed  grounds,  is  in  many  respects  not  very 
material:  onlythatitisanlawftilatcommon  law  forany  person  to  kill  any  beasts 
of  park  or  chase,  (a)  except  such  as  possess  these  franchises  of  forest,  chase  or 
park.  J^es-tDarren  is  a  similar  franchise,  erected  for  preservation  or  custody 
(which  the  word  signifies)  of  beasts  and  fowls  of  warren ;  {b)  which,  being /ens 
r*39 1  ^^^^"^  every  one  had  a  natural  right  to  kill  as  he  could ;  but  upon  *the 
I-  -I  introduction  of  the  forest  laws,  at  uie  Norman  coaqaest,  as  will  be  shewn 
hereafter,  these  animus  being  looked  upon  ae  royal  game  and  the  sole  property 
of  our  savage  monarcbe,  this  franchise  of  free-warren  was  invented  to  protect 
them ;  by  giving  the  grantee  a  sole  and  exclusive  power  of  killing  such  game  so 
for  as  his  warren  extended,  on  oondition  of  his  preventing  other  persons.  A  man 
therefore,  that  has  the  franchise  of  warren,  is  in  reality  no  more  than  a  roya) 
gamekeeper  j  but  no  man,  not  even  a  lord  of  a  manor,  oould  by  common  law 
lusti^  spordng  on  another's  soil,  or  even  on  his  own,  unless  he  had  the  liberty  of 
free-warren,  (c)  (26)  This  franchise  is  almost  fallen  into  disr^fard,  since  the  new 
statutes  for  preserving  the  game ;  the  name  being  now  chiefly  preserved  in 
grounds  that  are  set  apart  for  breeding  hares  and  rabbits.  There  are  many 
instances  of  keen  sportsmen  in  ancient  times  who  have  sold  their  estates,  ana 
reserved  the  free-warren,  or  right  of  killing  game,  to  themselves ;  by  which  means 
it  comes  to  pass  that  a  man  and  his  heirs  have  sometiniea  free- warren  over  another's 
ground,  (rf)  A/rM^Aery,  or  exclusive  right  of  fishing  in  a  public  nver,  is  also  a 
royal  franchise ;  and  Is  considered  aa  snch  in  all  countries  where  the  feudal  polity 
has  prevailed ;  («)  though  the  making  such  grants,  and  by  that  means  appropriat- 
ing what  seems  to  be  nunatuml  to  restrain,  the  use  of  running  water,  was  pro- 
hibited for  the  future  by  King  John's  great  charter;  and  the  rivers  that  were 
fenced  in  his  time  were  directed  to  be  laid  open,  as  well  ae  the  forests  to  be 
disafforested.  (/)  This  opening  was  extended  by  the  second  {a)  and  third  (A) 
charters  of  Henry  III,  to  those  also  that  were  fenced  under  Bicbard  I ;  so  that 

r«JllBK.*».  rvJ^InH.IU.  ft;  Co.  LIU.  S39.    ILutin      11  Bap.  SI. 

(tt)  Tbeuaro  properly  Wk,  doa,  tox,  martto,  uxl  nw  ;  bot  in  k  oommon  ud  lenl  ■«»«  axtond  Uke- 
vlwlodl  tbebauuoroielbrett;  wblob  bealdn  tbe  other,  are  reckoned  la  be  hut,  bind,  han,  boar,  moA 
wolf,  and  In  a  word.  *ll  nrlld  beuto  of  venuy  or  hnntiiiv,    (Uo,  lAU.  m.) 

(bl  The  beut*  are  hmnt,  ODnles,  Mid  roes ;  the  Siwli  ar«  either  eamptrntrti,  as  parttldnL  lalU.  and 
qnall* ;  or  nWtttra,  aa  woodcoefca  and  phaannit ;  or  agmrWIw,  M  maUardi  aad  beroiu.    [Co.  UN.  <n,| 

(ei  Sslk.  fin.  (d)  Bro.  Abr.  tit.  Warm,  i. 

(tj&M.  ilar.ClaaM.itt.    DnftHne,  V,  HK.    Crac.  d*  Ar.  >>&  i7,  8, 16.  f/ )  Caf.  tl,  ttU.  Okml. 

(f)  Cap.10.  rk>  0Hen.  m,  o.  It. 

(35)  [A  ftM  warren  nuf  be  pinted  at  thk  ihj,  tboggh  midi  a  gtant  is  not  tuuL    Oraiie  Dig. 
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a  ftaDChise  of  ttes  fishery  ought  dot  to  be  at  least  as  old  as  the  reign  of  Hent^ 
IL  This  differa  &om  a  several  fisheir;  because  he  that  has  a  several  fishery 
must  also  be  ^or  at  least  derive  his  right  from)  the  owner  of  the  soil,  (i)  which  in 
a  free  fiahery  is  not  reqaisite.  It  differs  also  from  a  common  of  piscary  before 
mentioned,  lu  that  the  free  fishery  is  an  ^exclusive  right,  the  commott  of  r«4J)i 
piscary  is  uot  so :  and  therefore,  in  a  free  fishery  a  man  has  a  property  in  '-  -' 
the  fish  before  they  are  caught,  in  a  common  of  piscary  not  till  afterwards,  (fc)  (36) 
Some  indeed  have  considered  &frse  fishery  not  as  a  roysJ  franchise,  bnt  merely  as 
a  private  grant  of  a  liberty  to  fish  in  the  several  fishery  of  the  grantor.  (I)  Bat  to 
consider  such  right  as  unginally  a  flower  of  the  prerogative,  till  restrained  by 
ntagna  cKarla,  and  derivea  by  royal  grant  (previouB  to  the  reign  of  Richard  I)  to 
such  as  now  claim  it  by  prescription,  and  to  distinguish  it  (as  we  have  done)  from 
aMveroJanda  common  of  fishery,  may  remove  some  dimcnltiea  in  respect  to 
this  matter,  with  which  our  books  are  embarrassed.  For  it  must  be  acknowledged, 
that  the  rights  and  distinGtions  of  the  three  species  of  fishery  are  very  much 
confounded  in  our  law-booka ;  and  that  there  are  not  wanting  respectable  au- 
thorities (m)  which  maintain  that  a  several  fishery  may  exist  distinct  from  the 
property  of  the  soil,  and  that  a  free  fishery  implies  no  exclusive  right,  but  is 
synonymous  with  common  of  piscary.  (S7) 

VIII.  Corodies  are  a  right  of  sustenance,  or  to  receive  certain  allotments  of 
victual  and  provision  for  one's  maintenance.  (»)  In  lieu  of  which  (especially 
when  due  from  ecclesiastical  persons)  a  pension  or  sum  of  money  is  sometimes 
substituted,  (o)  And  these  may  be  recKoned  another  speoies  of  incorporeal 
hereditments ;  though  not  chargeable  an,  or  issuing  from,  any  corporeal  mher- 
itance,  bat  only  charged  on  the  person  of  the  owner  in  respect  of  such  his  inher> 
itanoe.    To  these  may  be  added, 

IX.  Annuities,  which  are  much  of  the  same  nature ;  only  that  these  arise 
from  temporal,  as  the  former  from  spiritual  p^ons.  An  annuity  is  a  thing 
very  distinct  from  a  rent-charge,  with  which  it  is  frequently  confounded:  a 
rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of  lands,  whereas  an 
annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the  grantor,  {p) 
Therefore,  if  a  man  by  deed  grant  to  another  the  sum  of  ^l,  per  annum,  without 
expressing  out  of  what  lands  it  shall  iesue,  no  land  at  all  shall  be  charged  with 
it;  but  it  is  a  mere  personal  annuity;  which  is  of  so  little  account  in  the  law, 
that  if  granted  to  an  eleemosynary  corporation,  it  is  not  within  the  statutes  of 
mortmain;  (^)  and  yet  a  man  may  have  a  real  estate  iu  it,  though  his  secnrity 


(f)  jr.  IT  BdH.  ir,  tP.    K  Xdw.  IF.  1  r.    10  Bm.  FU,  M,  M.    AiU,  «n.       (tl  r.  H 
(II  «  SId.  8.  (■•)  Sw  them  ir«U  dlMted  ia  Bannva't  nota  on  Co.  UU.  US. 

M  Bee  book  1,  ob.  S.  {p)  Co.  UU.  IW.  Ig)  f  Kd.S. 


(S8)  [A  «nbJMt  mA7  have,  by  pTworiptuni,  a  Mvent  fishery  in  an  ann  of  Uie  iea.  Per  Ld. 
Eeajon,  4  T,  K.  436;  I  Ounp.  Jlti.  A  groat  of  "auveralfiahBrj,"  withont  luore,  does  not  pnae 
tbe  soil.    5  B.  lai  Cc.  881.]    A.  public  rivor  U  a  pabllo  highira/,  and  tbu  Ik  ite  diatiiiguiBfima 


oharaoterurtlo ;  and  all  ri^te  of  fiabery  in  it  miut  be  anbEerrient  to  tbe  riebt  of  pasaaff^ 
miut  be  BO  eteroiBed  as  not  to  pr^ndice  sach  rif^t  when  it  ia  naed  in  Teuonable  manner.  Ml 
of  ColehesUr  «.  Brooke,  7  Q.  B.  336;  Young  v.  Hichens,  6  Q.  B.  eoe. 


[ZT)  In  (be  United  States,  Etaochiaea  are  derived  from  Iw^Uve  grant,  oi  dalmed  by  pre- 
ou^tMn,  wUob  pnnipptMei  n^  grant.  And,  in  Bnaland,  at  the  present  time,  tbey  are  ^1 
mora  or  iaaa  taken  nnaer  legislative  diieotion  and  oontrol. 

(•SIB)  ITtoB  appean  to  leanire  wnne  explanation.  If  an  annnitv  (not  oJuived  on  landi)  be 
siantad  U>  a  man  and  hl«  Kein,  it  is  a  fee  ^mple  pertonal.  Co.  litL  2,  a  And  Mr.  Hai^rave, 
m  his  note  npon  tbe  pauage  ioM  cited,  aaya,  though  an  onnnitv  of  inheiitanoe  ia  held  to  be 
forAritable  fiv  lieaeon,  as  an  nereditomeDt:  7  Bep.  34  b;  yet,  being  only  j>«rmni<il,  it  ia  not  an 
'-Tedltament  within  ttia  rtatute  of  moTtmain,  T  Sdw.  I,  st.  2;  nor  1b  it  entailable  within  tike 
ibHeAntiM.    Lord  Ooke  again  aayB,  Co.  Litt.  20  a.  "if  I,  by  my  deed,  for  me  Aid  mj" 

. ._ :t-  —  . ._j  .L.  ^^_  .»l;.  l-j-    .c.g  ooDoerneth  no  land,  nor 

Tee.  Sen.  177;  HtddemeOM 
D.  CHmaitben,  1  ^r.  392 ;  Anbin  v.  D&Iy,  4  Bam.  and  AJd.  &9.  Some  of  the  diverritiee  between 
a  rent  and  an  annaity  ore  tbna  laid  down,  iu  tbe  30th  ohaptei  of  tlie  I>oot«r  and  Stodeq^  DIa- 
lonel:  "  Bveiy  rent,  be  it  lent-geivice,  reut-eliaige,  or  rent-seok,  ia  going  ont  of  Und.  ALh> 
or  an  annnity  tOBN  lieth  do  action,  bnt  only  a  wnt  of  annrntT;  bnt,  of  a  rent,  the  same  action 
m^  He  as  doth  of  land.    Also,  an  annnity  ii  never  taken  for  qsgets,  beottctBe  it  fs  no  freehold 


(tatnte de  dmM.  Lord  Ooke  again  aayB,  Co.  Litt.  20  a.  "if  I,  by  my  deed, 
beln,  nant  aa  annnity  to  a  man,  and  the  hein  of  bis  body,  tola  ooooenu 
nvweth  of  the  realty."     And  nee  Ear!  of  Stafford  c.  BacMe;,  3  Vee.  Sen. 


yt^iCH^t^lC 
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r*4Il  *^'  ^^^  "'^  '^  ^*^  species  of  incorporeal  hereditamenta  The 
^  -■  wokI  rent  or  render,  r«dii»»,  dgnifiee  a  comp«iBati(Hi  or  retnm,  it  being 
in  the  nature  of  an  acknowledgment  given  for  the  poaBwaion  of  some  corpo- 
real inheritance,  (r)  It  is  defined  to  be  a  CMlain  profit  issuing  yearly  ont  of 
lands  and  tenements  corporeal.  It  mast  be  a  profits  yet  there  is  no  occasion 
for  it  to  be,  aa  it  usually  is,  a  sum  of  money;  for  epurs,  capons,  horses,  com, 
and  other  matters  may  be  rend^^  and  frequently  are  rendered,  by  vay  of 
rent  (s)  It  may  also  consist  in  servioes  or  manual  operations ;  as,  to  ploueh  so 
many  acres  of  ground,  to  attend  the  king  or  the  lord  to  the  wars,  and  the  like ; 
which  services  in  the  eye  of  the  law  are  profits.  This  profit  must  also  be  certain  ; 
or  that  which  may  be  reduced  to  a  eerfaiinty  by  either  party.  It  must  also  iaene 
yearly  ;  though  there  is  no  ooeaeion  for  it  to  iaeue  every  Bucoessive  year ;  but  it 
may  be  reserved  eve^  second,  third,  or  fourth  year;  (()  yet,  as  it  w  to  be  pro- 
dnoed  ont  of  the  profits  of  lands  and  tenementa,  as  a  recompense  for  being  per- 
mitted to  hold  or  enjoy  them,  it  ought  to  be  reserved  yearly,  because  those 
profits  do  annually  arise  and  are  annually  renewed.  It  mast  Utue  out  of  the 
thing  granted,  and  not  be  part  of  the  land  or  thing  itself;  wherein  it  differs  from 
an  esoeption  in  the  grant,  which  is  always  of  part  of  the  thine  granted,  (u)  (39) 
It  must,  lastly,  issue  ont  of  lands  and  tenements  corporetd  ;  mat  is,  from  some 
inheritttnoe  whereunto  the  owner  or  grantee  of  the  rent  may  have  recourse  to 
distrein.  Therefore  a  rent  cannot  be  reserved  out  of  an  advowson,  a  common, 
an  ofilce,  a  fhmchise,  or  the  like,  fw)  But  a  ^nt  of  snch  auBoity  or  sum  mar 
operate  as  a  personal  contract,  anet  oblige  the  grantor  to  pay  the  m<Hiey  reservea, 
or  snbjcct  him  to  an  action  of  debt :  {x)  though  it  doth  not  aflfect  the  inheritance, 
and  is  no  legal  rent  in  contemplation  of  law.  (30) 

There  are  at  common  law  (v)  three  manner  of  rents,  rent-service,  rent- 
f*421  '^^P^  ^"^  rent-seek.  Bent-service  is  so  called  •becaoseit  hath  some 
t  "  J  corporal  service  incident  to  it,  as  at  the  least  fealty  or  tJie  feudal  oath  of 
fidelity,  {z)  For,  if  a  tenant  holds  his  land  by  fealty,  and  ten  shillings  rent ;  or 
by  the  service  of  plonghing  the  lord's  land,  and  five  shilling  rent ;  these  pecu- 
niary rents,  being  connect^  with  personal  senricee,  are  therefore  called  rent- 
service.  Aiid  Ibr  these,  in  case  they  be  behind,  or  arrere,  at  the  day  appointed, 
the  lord  may  distrein  of  common  nght,  without  reserving  any  special  power  of 
distress ;  provided  he  hath  in  himself  the  reversion,  or  fti^re  estate  of  the  lands 
and  tenements,  after  the  lease  or  particular  estate  of  the  lessee  or  grantee  is 
expired,  (a)  A  rent-charge  is  where  the  owner  of  the  rent  hath  no  future  inter- 
est, or  reversion  expectant  in  the  land :  as  where  a  man  by  deed  maketh  over  to 

(r)  /«*  I«.        (•}  /M*  Ut        (t)  IbU.  rt.        (*}  Plowd.  U.   S  Bep.  Tl.        (v)  Co.  UtC  «*, 
(X}  Ibid.  47.         (rJ  UU.  I  n>.         (*J  Co.  UK.  Ul.         (aj  Utt.  I  su. 

in  the  Iftw,  ■aot  sltaU  it  1m  put  In  execation  upon  a  Motaito  menihaiit,  itatata  st*t^  ■»  i^egU,  as 
a  Teat  m^."  Nodonbt,  when  an  annal^  ia  greated,  auaatobbkdboUitliepaiKiikandnBlMtata 
of  the  gnator,  die  grantea  hatb  hia  ewoticai,  riUwr  to  bring  a  writ  of  amtoi^,  tnatiag  hb 
demand  aa  a  personal  ooe  only,  or  hi  distaain  npon  the  land,  aa  for  a  leal  intimat.  Co.  Ijtt. 
144  b.  The  defioitioii  whjeb  FiUherbeit,  S.  B.  p.  152,  gives  ol  an  animi^  ia,  that  it  either 
proceed!  from  the  lande  or  the  ixiffen  of  another.  Where  it  ia  charged  npcai  land,  it  maf  be 
real  or  peraoiutt,  at  the  elactdon  of  the  holder.  If  it  ii  out  of  the  oaOeaa,  it  la  persoiiBl  onlf  aH 
to  the  tcmedy;  bat  the  property  itaelf  iBraatat  to  it»  daiemt  toAthtir.  And  thia  aeama  tobe 
the  only  eenee  in  vhioh  on  annuity,  Sai  wbiob  the  BMnrfliy  is  msielr  penooal,  eakba  oaUed  leal 
erttatc.    Tomer  v.  Tomer,  AmbL  7W.'] 

(SB)  [Co.  Litt.  143;  see  alio  Wickham  e.  Hawker,  7  M.  and  W.  63;  Doe  d.  I>owlBa«. 
Look,  3  A.  and  E.  709 ;  Durham  and  B.  B.  Co. «.  Walker,  S  Q.  B.  MD;  PaimeU  v.  Mill,  3  C  B.  OK. 
An  eioeption  tn  tbla  exlsta  in  the  ease  of  minea,  qnaniea,  £e.,  where  the  rent  or  royal^  ooDiiats 
Gummi^y  of  a  fixed  proportiDD  of  the  ura  raised  or  atone  gottoii,  iritlob,  it  ia  to  be  obeervad,  ia  a 
part  of  the  land  itMlL  Campb^  v.  Leauh,  Aml^740;  BnoUey*.  Keapn,  10Baat,139;  R.  •■ 
Eu-1  of  Pom&at,  5  H.  and  8. 139;  R.  v.  InhaUtanta  of  St.  .AiMtell,  5  B.  and  Aid.  «B3;  R.  *. 
Weatbrook,  10  Q.  B.  17a] 

O0>  [A  rant  may  howevdr  be  granted  or  rateived  out  M  tithaa,  with  aQ  the  hMideBta  «f  « 
rant,  eie^  from  Oie  nacaaaitf  of  Uie  oaae,  that  of  diatreaa.  3  WHa.  3S;  3  Sauid.  303;  atat- 
Tite  5  Oeo.  Ill,  c.  17.  But  a  rent  oannot  be  Moorvad  ont  of  ohattelB  penonal,  and  if  andi 
ohattelaaredemiwd  with  land  at  aneMtirannt,JtaenBtiMaeaoateftfaalsndo^,  ftRv-17b; 
8  N.  a.  384.1  ^■ 
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dtfaera  his  ahole  estate  in  fbe-Bimple,  with  s  certain  rent  rayablo  tltereoat,  and 
adds  to  the  deed  a  covenant  or  clause  of  diatreis,  that  if  the  rent  be  arrere,  or 
behind,  it  shall  be  lawful  to  distrein  for  Hie  same.  In  this  case  the  land  is  liable 
to  the  distress  not  of  common  right,  but  by  ^Hrtne  of  the  olanse  in  the 
deed ;  and  therefore  it  is  called  a  nnt-ckarge,  because  in  this  manner  the  land  is 
charged  with  a  distress  for  the  payment  of  it.  (d)  Rent-seek,  teditus  ticcus,  or 
barren  rent,  is  in  effect  nothing  more  than  a  rent  reserved  by  deed,  bttt  without 
any  cianse  of  distitss. 

There  are  also  other  species  of  rents,  which  an  radncible  to  tiieee  three. 
Bents  of  assiix  are  the  certain  eeteblished  rente  of  the  freeholders  and  ancient 
copyholders  of  a  manor,  (e)  which  cannot  be  departed  from  orvaried.  Those  of 
the  freeholders  are  frequently  called  chief-wnia,  rediivs  capitalm :  and  both 
sorts  are  indifferently  denominated  ou«!-rents,  guieH  reditut:  because  thereby 
the  tenant  goes  quit  and  free  of  all  other  services.  When  these  payments  were 
reserved  in  nlver  or  white  money,  they  were  anciently  called  whitt-reata,  or  UtauA' 
farms,  redttus  alhi  ;  {d)  in  contradistinction  to  rents  reserved  in  work,  gmin,  or 
baser  money,  which  were  called  *reditus  niffri,  or  blachtnail.  («)  Rack-  r*.--] 
rent  is  only  a  rent  of  the  full  value  of  the  tenement,  or  near  it  A  /(w-  L  ■• 
/arm  rent  is  a  rent-charge  issuing  ont  of  an  estate  in  fee ;  of  at  leastone-foorth 
of  the  valne  of  the  lands,  at  the  time  of  its  reservation :  (/)  for  a  grant  of 
lands,  reaening  so  considerable  a  rent,  is  indeed  only  letting  lands  to  &rm  in 
fee-simple  instead  of  the  usual  methods  for  life  or  years.  (SI) 

These  are  the  general  divieione  of  rent ;  but  the  diSbrenoe  between  t^em  (in 
respect  to  the  remedy  for  recovering  them)  is  now  totally  abolished ;  and  all 
persons  may  have  the  like  remedy  by  distress  for  renta-secl^  rents  of  aasiM,  and 
chief-rents,  as  in  case  of  rents  reserved  upon  lease,  (ol 

Rent  is  rMnlarly  dne  and  payable  upon  the  land  from  whence  it  usnes,  if  no 
particnlu  pkce  is  mentioned  in  the  reservation :  (A)  but  in  case  of  the  king,  the 
payment  mnst  be  either  to  his  officers  at  the  esoheqner,  or  to  his  receiver  in  t^e 
conntry.  (t)  And  strictly  the  rent  is  demandable  and  payable  before  the  time 
of  snnset  of  the  day  whereon  it  ia  reserved ;  (Jc)  thoQ^  perhaps  not  absolutely 
dne  till  midnight  \l) 

With  regard  to  the  original  of  rent«,  something  will  be  said  in  the  next 
chapter;  and,  as  to  distresses  and  other  remedies  for  their  recovery,  the  doctrine 
relating  thereto,  and  the  several  proceedings  thereon,  these  belong  properly  to 
the  third  part  of  our  Commentaries,  which  will  treat  of  civil  injuries,  and  the 
means  whereby  they  aro  redreiBed. 


OHAPTEB  IV. 

OF  THE  FEUDAL  SYSTEM. 

It  is  impossible  to  nnderstuid,  with  ^y  degree  of  accuracy,  either  the  civil 
constitution  of  this  kingdom,  (1)  or  the  ^ws  which  regulate  its  landed  property, 

f4>  In  SeollBid  this  Und  of  man  Hmant  b  called  MnwiUU^iOr  f*«(w  i4to 

(*)  1  bn.  B.  (f,  in,  un  id.  (gj  sut.  4  om.  n,  e, «.  (\t  Os.  utL  m. 

(l}iSiep.n  fkjCo.lM.VIL   lAaden.  HB.         rij  1  BMnuL M.   Free. Cbano. lU.    Salk.OTS. 


'31)  [A  hib-faim  i«st  U  not  □eoemwllj'  s  Mit-clu^re ;  "Hi,  Hargmve  indeed  thought  it  eouM 
-■-■,  aodfliatthe  qnantom  of  the  rent  wa«  immaterial.     Co.  Litt.  143,  i    "" 


oniy  bt  a  rent  aentce,  and  that  the  quantom  of  the  rant  wa«  immatenal.     Co.  Litt.  143,  a 
Bnt  in  the  os*e  of  Bradboiy  v.  WMht,  Donf(la»  Kep,  4th  ed.,  are  DOtee  by  Uia  reporter 
■elf,  and  die  lata  teHined  editor,  WDicli  explaSc  the  mietake  both  of  Blackid«Qe  aod  Hargrave, 
and  nbow,  I  thinlc,  xatiBraotorilv,  that  the  nfrmer  ia  oorrect  in  hia  aocoimt  of  the  rent,  except  it 


nbow,  I  tiiinlc,  xatiBraotorilv,  that  the  Rfrmer  ia  oorrect  in  hia  am 
ng  it  a  lent-cbuiie,  niiich  it  may  but  need  not  neodMatilj'  be.1 
)  [.An  intimate  acqaaintanee  with  tbe  feudal  e;Btem  it  abeoInt< 


,,,«H)glC 
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without  some  general  acquaintance  with  the  nature  and  doctrine  of  fende,  or  the 
feudal  law :  a  system  so  universall;  received  throughout  Europe  upwards  of 
twelve  centuries  ago,  that  Sir  Henrr  Spelman  (a)  does  not  scruple  to  call  it  the 
lav  of  nations  in  our  western  vorld.  This  <di^ter  will  be  therefore  dedicated 
to  this  inquiry.  And  though>  in  the  course  of  our  observations  in  this  and 
nunv  other  parts  of  the  present  book,  we  may  have  oocasion  to  search  prettjr 
highly  into  the  antiquities  of  our  English  jnxisprudence,  yet  surely  no  inanstn- 
ous  student  will  imngine  his  time  misemployed,  when  be  le  led  to  consider  that 
the  obBolete  doctriaes  of  our  laws  are  i^equently  the  foundation  npon  which 
what  remains  is  erected;  and  that  it  is  impracticable  to  comprehend  many  rules 
of  the  modem  law,  in  a  scholar-like,  scientifioal  manner,  without  having  recourse 
to  the  ancient.  Nor  will  these  reseuvhes  be  altogether  void  of  rational  enter- 
taiament  as  well  ae  use:  as  in  viewing  the  majestic  rains  of  Rome  or  Athens, 
of  Balbec  or  Palmyra,  it  administers,  both  pleasure  and  instruction  to  compare 
them  with  the  draughts  of  the  same  edifices,  ia  their  pristine  proportion  and 
splendonr. 

r*45  1  *'^^^  constitution  of  fends  (S)  had  its  original  from  the  military  policy 
•■  -I  of  the  northern  or  Celtic  nations,  the  Qoths,  the  Hans,  the  Franks,  the 
Vandals,  and  the  Lombards,  who  tdl,  migrating  from  the  same  officina  gentium, 
as  Crag  very  jnsUy  entitles  it,  (c)  poured  themselves  in  vast  quantities  into  all 
the  regions  of  Europe,  at  thedeolenaionof  the  Boman  empire.  It  was  brought 
by  them  tram  their  own  countries,  and  oontinned  in  their  respective  colonies  as 
the  most  likely  means  to  secure  their  new  acquisitions :  and  to  that  end,  large 
districts  or  parcels  of  land  were  allotted  by  the  conquering  general  to  the  supe- 
rior officers  of  the  anny,  and  by  them  dealt  out  again  in  smallerparcels  or 
allotments  to  the  inferior  officers  and  most  deserving  soldiers,  (d)  These  allot- 
ments were  called  feoda,  fends,  fiefs  or  fees:  which  last  appellation  in  the 
northern  language  (e)  signifies  a  conditional  stipend  or  reward.  (/)  Bewards  or 
stipends  they  evidently  were ;  and  the  condition  annexed  to  them  was,  that  the 
possessor  should  do  service  faithfnlly,  both  at  home  and  in  the  wars,  to  him  by 
whom  they  were  given :  for  which  purpose  he  took  the  ^'uramentum  Jidelitatis, 
or  oath  of  fealty :  {g)  (2)  and  in  case  of  the  breach  of  this  condition  and  oath, 

('a>OfBarll«ipeiita,BT  ^J  See  Spelman,  of  Ibadi.uid  Wrlrbt  of  lendrM,  Mr  M. 

(ejDti»nfiod,M,ia.  (-dJ  Wright,  1.  r>;Bpelm.  in^  91B. 

r/J  l^>ntapiud«D,  In  his  hlstor;  or  Norway,  (nageon)  obMrveathatiDthe  northenilaiigiiuBaaAidnUli* 
pnpritku.  and  oBiotum.  Hence  he  derivM  the  oAoJ  ri^  in  ttaoM  eonuCrlea  t  and  tlieBoaloo  perbapi,  Ij 
deilTadtbe(«Wiigb(lnnnland,fto.  (SeeHaeOoaallnst  pan2,J  Mow  the  trmaipoaltlDD  of  Ibeae  noitbern 
■vUabtes,  aOoA,  wlU  glre  ea  the  trne  etrmoloKy  of  the  alladhtm,  or  abaolate  property  of  the  Andlali ;  ■■  1^ 
-''■""---imblnatlodorthelaUer  a^Ilame  with  thewordylM,  (which  slgtiUtea,  we  hare  neo  a  eosdltloiid 


!%«  aathuritr  of  Lord  Coke,  apon  constitDtional  questions,  U  greatly  diminished  bf  hU  neg- 
leotof  the  studr  of  the  feadallaw;  whiob  Sir  Henij  SpelmBn  who  we]I  knew  its  ralue  and 
importanoe,  feelingly  laments :  '*  I  do  muvel,  maiif  Qmes,  that  my  Iiord  Goke.  adorning  dot 
law  with  eo  0111117  flowera  of  antlqnitv  and  foreign  leanung,  hath  not  toned  inta  thisfield, 
from  whenoe  so  maof  rootaof  onrlaw  have,  of  old,  been  taken  and  transplanted."  Bpelm.  Grig, 
of  Term*,  0.  viii.] 

Upon  me  nibjeot  ot  the  hndal  Bystem  see,  in  addition  to  the  anthoritiefl  cited  by  BlaokBtone, 
Bobertflon'B  Histury  of  Charles  T     "-..----   '■"•■  -    "         _«„...„,. 

Civiliiatdui)  jn  France,  and  Bell'a 
Prop.  c.  a. 

Ci)  [Fealty,  the  essentia]  fendal  bond  Ib  bo  neceeaaiy  to  the  very  notion  of  a  fend^  that  It  ia 
a  duwniight  ooutrediotjon  to  BOppuee  the  most  improper  feud  to  BUbBiat  withont  it ;  but  the 
other  piupeitieE  or  obligationB  uf  an  original  fend  may  be  qualified  or  varied  by  the  tenor  or 
expreae  terms  of  the  feudal  donation,  wri^t  I>.  of  Ten.  35,  Fealty  and  homage  are  eome- 
Umes  ooDfonnded )  bnt  they  do  not  ceceBsarily  imply  the  same  thing.  Fealty  was  a  ac^emn 
oath,  made  by  the  vaMsf,  ol  fidelity  and  attachment  to  hiu  lord.  Homage  was  merely  an 
acAnowledgeoieDt  of  t«Dnie,  nnle^t  it  was  perfonned  bb  komaginni  Ugeum;  that  indeed  did. 
In  itrlotiieH  ioolifdfl  aUegianuo  as  a  snbject,  and  could  nut  be  renounced;  bat  hotaagium  mm 
Uffatm  oontaiued  a  aaving  or  exception  of  faith  due  to  other  lards,  and  the  homager  might  at 
any  time  Itee  himself  m>ui  feuilal  dependence  by  renouncios  tiie  laud  with  wUoh  he  had 
buen  invested.  Da  Freene  OIobs.  voc.  ^i>fitfni<Mi,  Lsgiva,  et  Mdetitas,  Mr.  Ewgravft  in  note 
1  to  Co.  litt.  68  B,  soys,  in  some  couutrioi>  on  the  ctintiueut  of  Europe,  homage  and  lealty  are 
blended  together,  so  aa  tofonn  one  engagement;  and  therefore  foreign  Jurists  frequently  con- 

nyn7,duyV^.tH)t^lC 
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by  not  performing  the  stipalated  service,  or  by  deserting  the  lord  in  battle,  the 
lands  were  again  to  revert  to  him  who  granted  them,  (a) 

Allotment,  thus  acquired,  naturally  engaged  such  as  accepted  them  to  defend 
them :  and,  as  they  all  Bprang  &om  *the  same  right  of  conqnest,  no  part  |-«.g  i 
could  subsist  independent  of  the  whole ;  wherefore  all  givers  ae  well  as  ^  ^ 
receivers  were  mutuallv  bound  to  defend  each  other's  poBsessions.  But,  as  that 
could  not  effectually  oe  done  in  a  tumultuous  irregular  way,  government,  aad, 
to  that  paroose,  subordination,  was  necessary.  Eveiy  receiver  of  lands,  or  feuda- 
tory, was  therefore  bound,  when  called  npon  by  his  beaefactor,  or  immediate 
lord  of  his  feud  or  fee,  to  do  ail  in  his  power  to  defend  him.  Such  benefactor 
or  lord  was  likewise  subordinate  to,  and  under  the  command  of,  his  immediate 
benefactor  or  superior ;  and  so  upwards  to  the  prince  or  general  himself:  and 
the  several  lords  were  also  reciprocally  bound,  in  their  respective  gradations,  to 
protect  the  possessions  they  had  given.  Thus  the  feudal  connection  was  estab- 
lished, a  proper  military  subjection  was  naturally  introduced,  and  an  army  of 
feudatories  was  always  ready  inlisted,  and  mutually  prepared  to  muster,  not  only 
in  defence  of  each  man's  own  several  property,  but  also  in  defence  of  the  whole, 
and  of  every  part  of  this  their  newly-aMuired  country ;  (tT  the  prudence  of  which 
constitution  was  soon  sufficiently  visible  in  the  strength  and  spirit  with  which 
thev  maintained  their  conquests.  (3) 

The  universality  and  early  use  of  this  feudal  plan,  among  all  those  nations, 
which  in  complaisance  to  the  Bomons  'Ke  still  call  barbarous,  may  appear  from 
what  is  recordra  {k)  of  the  Cimbri  and  Teutones,  nations  of  the  same  northern 


■ider  Uiem  h  e3'n(Nifinoiifi.  Bat,  in  onr  k«,  wlulst  both  oontinaed,  they  were  In  tome  reapeaU 
diBlJnct ;  foaltj  was  sometimes  dmiB  whers  tiODmge  waa  not  due.  And  Lord  (Mce  himialf 
tells  ns,  1  Inat  l&l  b,  fealtf  tnay  niuain  whole  komiM  ie  eztiiiiit.  So  Wright,  L.  of  Ten.  6{i> 
tn  Botej  Infoniu  hb,  that  It  appeam  not  only  from  tAe  ooaootrent  testimoDj  of  all  onr  most 
aaUwntao  andeut  hishiiiami  (wbom  be  cites),  but  likewise  from  Brittoa,  Biaclon,  the  Miiror, 
and  Flet^  that  honuwe  and  fealty  were  really  wiQi  jib  distinot,  though  (seneiallj)  ooooumttant, 
eDgagementsj  and  t£at  homage  (he  of  ooDrse  meaoa  honmgium  mm  ligeum)  van  meiely  a 
deolMBtiDU  of  the  homager'a  oonaent  to  beoome  the  militsiy  tenant  uf  oeitain  nf  the  lord'd  iiaSt 
or  teoementa. 

The  short  reenlt  ^tpean  to  be,  Uut,  whilit  the  Ue  of  homage  inbrngted,  fealty,  thongh 
acknowledged  by  a  dirtmct  oatb,  was  conseqitentia]  thereto  j  but  that  the  convene  did  not  hold, 
aa  fealty  miMt  be  dne  irhere  bomage  was  not.  ] 

<3)  (lb.  Hallam  givea  on  aooonnt  of  the  orijjln  of  the  ibndal  system  rather  diS^nt  from 
that  in  the  text.  Me  eaya  that,  when  the  Oennatiio  tribes  ponred  down  upon  &e  empire,  the 
eonqnoon  made  partition  of  the  lands  between  themselves  and  the  oriKinal  possesaoi^  some 
tribes  taking  a  lane,  some  a  less,  portioD  to  thenttelVee.  The  estates  of  the  conanerora  were 
termed  tUlt^al,  snojeot  to  no  bn^en  bat  thst  of  pnbUo  defence,  and  inheritable.  Besidea 
these  lands,  others  also  were  reserved  ont  of  the  shwe  of  the  oonqnered  for  the  crown,  partly 
to  malutalD  its  dignity,  portly  to  sopply  its  monifiocnce.  Tbese  were  the  fiscal  lands,  and  for  the 
greater  part  ware  gradaally  granted  out  under  the  name  of  benefices ;  and  if  the  donation  was 
not  accompanied  by  ai^  express  reeervatioii  of  militaiy  serrioe,  yet  the  benefloiary  was  undonbt 
ediv  more  ctosely  comiectea  wfth  the  orown,  and  bonnd  to  more  constant  serrioe  than  the  allo- 
dial  proprietor. 

Mr.  HaUam  thinks  there  Is  no  satiafaotory  proof  that  these  benefioea  were  ever  redeemable  at 

Pleasure,  but  that  from  the  beginning  they  were  ordinarily  granted  fur  tlie  life  of  the  (O-autoe. 
eiy  early  Uiey  became  hereditary,  and,  as  soon  as  they  did  eo,  they  led  to  the  practice  of  snbin. 
fendation,  which  be  deem^  the  tme  oommeDoement  of  lendal  tenures. 

Still,  at  this  point  the  far  larger  part  of  the  lands  remained  allodial,  and  the  extension  of 
the  fendal  svst^  is  to  be  attribnled,  in  his  opinion,  to  the  forlorn  and  nnprotected  state  in 
which  the  allodial  propneUn*  found  himself  during  the  period  of  anarchy  and  private  warbre 
which  followed  soon  sAer  the  death  uf  Chifflemagne.  In  those  times  the  oouneotioa  between 
the  benefloiary  and  the  vassal  was  a  protection  to  both ;  the  fbrmer  abstained  tnan   acta  of 


violanoe  againat  the  latter,  and  botit  together  protected  each  other  against  tbe  attacks  of 

ntheis;  iffile  the  ii '  -      .     -     .-  -.^     - -«  - 

mooor,  waa  left  a  001 ,  _  _  _      .  ,       . 

dal  lords,  upon  feudal  oonditioas,  and  to  the  gradual  diminution,  thongh  not  extinotion,  of  allo- 


., ._e  imlated  allodlalist,  to  whom  the  crown  in   its  veakness  could   affintl   i 

r,  waa  left  a  common  jraey  for  all.    TWa  led  1«  a  vnlantary  sntiJectioD  uf  themselvea  tc 
il  oonditioas,  and  t(  " ^     .  ^>    .  -----   .l-__,-  __.  _^^_^—   -* 


Mr.  Joatioe  Coleridge  gives  hia  assent  to  Mr.  Hallam's  theory,  which  he  regards  as  m 
able  and  natoral  than  the  common  theory,  that  which  la  stated  in  the  texL 


"OOQIC 


igh 


«  Tm  Fbtoai.  Stbiwi.  [Book  U. 

original  as  these  whom  we  have  been  deacribinf,  at  their  first  irmptiop  into 
Ital;  abont  a  centnry  before  the  Cbri^tiaQ  ta^  They  demanded  of  the  Bomatts, 
"  tit  toartius  papulm  atigtiid  aibi  terra  tiarei,  quasi  gtipendium;  caterum,  ut 
veUet,  manibus  atque  armis  miB  vieretur."  The  sense  of  which  may  be  thos 
rendered  i  ^hey  desired  stipendiary  lands  (that  is,  feuds)  to  be  allowed  them,  to 
be  held  by  military  and  Qther  personal  servioes,  whenCTer  their  lord  ahonld  call 
upon  them.  This  ras  evidently  the  same  coostitution  that  displayed  itself  more 
fully  about  seven  hundred  years  afterwards;  when  the  Salii,  Bnrgnndians,  and 
r*47l  ^'^"''^  broke  in  upon  Gaul,  the  Visigoths  oti  *Spain,  and  the  Lombards 
I-  J  upon  Italy ;  and  introduced  with  themselves  this  northern  phin  of  polity, 
aerviqg  at  onoe  to  distribute  and  to  protect  the  territories  they  had  newly  gained. 
And  from  hence,  too,  it  ie  probable  toat  the  Emperor  Alexander  Severoe  (t)  took 
the  hint  of  dividing  lands  conquered  from  the  enemy  among  his  genenus  and 
victorions  soldiery,  dqly  stocked  with  cattle  and  bondmen,  on  condition  of  receir- 
ing  military  service  from  them  and  their  heirs  forever. 

Scarce  had  these  northern  conquerors  established  themselves  in  their  new 
dominions,  when  the  wisdom  of  tlieir  coustitntions,  as  well  as  their  personal 
valour,  alarpied  all  the  princes  of  Europe,  that  is,  of  those  countries  which 
had  formerly  been  Soman  provinces,  bnthad  revolted,  or  were  deserted  by  their 
old  masters,  in  the  general  wreck  of  the  empire.  Wherefore  most,  if  not  all, 
of  them  thought  it  necesqary  to  enter  into  the  same  or  a  similar  plan  of  policy. 
For  whereas,  oefore,  the  possessions  of  their  subjects  were  perfectly  tuhdud 
(that  is,  wholly  independent,  and  held  of  no  superior  at  all),  now  they  parcelled 
out  their  roy^  territories,  or  persuaded  their  subjects  to  surrender  up  and  retake 
their  own  I^ded  property,  nnder  the  lika  feadal  obligatioos  of  military  fealty,  (m) 
And  thns,  in  the  compass  of  a  very  few  years,  the  fendal  constitution,  or  the 
doctrine  of  tenure,  extended  itself  over  all  the  west«m  world.  (4)  Which  altera- 
tion of  landed  property,  in  go  very  material  a  point,  necessarily  drew  ^fter  it  an 
alteration  of  laws  and  customs ;  so  that  the  fea<Ml  laws  soon  drove  out  th« 
Soman,  which  had  hitherto  nniversally  obtained,  but  now  became  for  many 
oenturies  lost  and  forgotten ;  and  Italy  itself  (ae  some  of  the  civiliuiB,  vitk  more 
spleen  than  judgment,  have  expregaed  it]  Mluim«,  atque  ferinat,  immanesqua 
Longobofdorum  hges  acot^i  (n) 

r^jQ  1  *But  this  fendal  polity,  which  was  thus  by  degrees  established  over  all 
I  J  the  continent  of  Europe,  seems  not  to  have  been  received  in  this  part  of 
our  islan^  at  least  not  universally,  and  as  a  v&rt  of  the  national  conatitntion, 
till  the  reign  of  William  the  Norman.  (0)  Not  but  that  it  is  reasonable  to 
believe,  from  abundant  traces  in  onr  history  and  laws,  that  even  in  the  time  of 
the  Saxons,  who  were  a  swarm  &om  what  Sir  William  Temple  calls  the  suae 
northern  hive,  something  similar  to  this  was  in  use ;  yet  not  so  extensively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by  the  Normans.  For 
the  Saxons  were  firmly  settled  in  this  island,  at  least  as  early  as  the  year  600: 


(4)  ['Rie  feudal  coagMatixnm  and  a«sfK«  were  finrt  redncMd  to  wiitfau  about  tbe  fear  1150  bj 
two  lawyen  of  Milan,  under  tbe  title  of  oonttutudiiiet  fiudoniM.  and  have  been  «ubj«tted   to 
Tnntlnifin'ii  ^nvnlfl  in  nnnriv  all  the  editi<Hia  dt  Uie  body  of  the  BomaD  law.     Tboo^  this  was  tbe 
miriTe,  other  BlatM  have  modlied  thii  law  by  the  tpirit  of  theii  reapao- 


prletary,  while  the  lattec  depended  npOD  L    ..^ 

renoe  in  ancient  bi«torlee,  law«  and  inetrnmenta.  It  aometJBiea.  however,  bean  the  sousd  m 
itUieritante,  and  thU  neemit  to  bo  ita  meaning  1h  the  fcrnona  6ad  obaptei  of  the  6^>c  Iain,— De 
Allftdia.  "  Allodiam  interdnm  appointur  cumparato."  says  Du  Gaoge.  "in  fonnn^  v^tenbiu." 
Bence,  in  tbe  chartere  of  the  eleventh  Dentiiiy,  hioMtarj  fieft  are  fraqneadj  termed  alodin. 
Hallam  Hid.  Agen,  vol.  1,  p.  W.} 
360 
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Hid  it  WW  not  till  two  oeotarieg  «fter,  that  fends  arrived  at  thear  fall  TJ^onr  and 
laatnri^,  oTen  on  the  continent  of  Europe,  (p) 

This  mtroducticHi  however  of  Uie  feudal  tenures  into  England,  by  King  Wil- 
liam, does  not  aeem  to  hare  been  eflected  immediately  after  the  conquest,  nor 
bj  the  mere  arbitrary  will  and  power  of  the  conqueror  j  but  te  have  l^en  grad- 
soll;  establiehed  by  the  Nonnon  barons,  and  others,  in  such  forfeited  lands  as 
tbey  received  from  the  gift  of  the  conqueror,  and  onerwards  universally  con- 
sented to  by  the  great  council  of  the  nation,  long  after  his  title  was  established. 
Indeed,  from  the  prodi^oua  slaughter  of  the  English  nobility  at  the  battle  of 
Eastings,  and  the  fruitless  insurrections  of  those  who  snrvivea,  such  nnmerous 
forfeitures  had  aocrued,  that  be  was  able  to  reward  bis  Norman  followers  with 
vety  large  and  extensive  poHseseions :  which  gave  a  handle  to  the  monkish  his- 
torians, uid  such  OS  have  implicitly  followed  them,  to  represent  him  as  having 
by  right  of  the  sword  seized  on  all  the  lands  of  England^  and  dealt  them  out 


again  to  his  own  favourites.     A  supposition,  grounded  upon  a  mistaken  sense 

of  the  -     '  ■        .■.■■■'•..  .  '■         ■     - 

9cqum 

iaike,  ana  one  wnion,  upon  Lne  sugnrast  enuninauon,  wui  ""oe  lonna  k>  r«.g  ■■ 

be  most  untrue.    However,  certain  it  is,  that  the  Nonnana  now  began  to  i-       ^ 


\  eonqtiaat ;  which,  in  ite  feudal  acceptation,  signifies  no  more  than 
acquieUioH  ;  and  this  bos  led  many  hasty  writers  into  a  strange  historical  mis- 
teike,  and  one  which,  upon  the  slightest  enunination,  will  *be  found  to  r, 


gain  verv  Large  possessions  in  England ;  and  their  regard  for  the  feudal  law 
under  wnich  they  had  long  lived,  together  with  the  king's  recommendation  of 
this  policy  to  the  English,  ae  the  best  way  to  put  themselves  on  a  military  foot- 
ing, and  utereby  to  prevent  any  future  attempte  from  the  continent,  were  proba- 
bly the  reasons  that  prevailed  to  efiect  its  establishment  here  by  law.  And, 
thoog'h  the  time  of  this  great  revolution  ia  our  landed  property  cannot  be  ascer- 
tained with  exactness,  yet  there  we  some  circutnstanoes  uiat  may  lead  us  to  a 
prolMtble  conjecture  oonceming  it.  For  we  learn  from  the  Saion  chronicle,  {q) 
that  in  the  nineteenth  year  of  King  William's  reign  an  invasion  was  appre- 
hended from  Denmark ;  and  the  military  constitution  of  the  Saxons  being  tnen 
laid  aside,  and  no  othw  introdnoed  in  ite  stead,  the  kingdom  was  wholly  defence- 
less ;  which  oooaeioned  the  king  to  bring  over  a  large  army  of  N^ormans  and 
Bretons,  who  were  quartered  upon  every  landholder,  and  greatly  oppressed  the 
people.  This  apparent  weakness,  together  with  the  grievancea  occasioned  by  a 
loxragn  force,  might  oo-operato  with  the  king's  remonstrauceA,  and  the  better 
iaclioa  the  nobility  to  listen  to  his  proposals  for  putting  them  in  a  posture  of 
defense.  For,  as  soon  as  the  danger  was  over,  the  Icing  held  a  great  council  to 
inquire  into  the  state  of  the  nation;  (r)  the  immediue  consequence  of  which 
was  tiie  compiling  of  the  gr^  survey  called  domeaday-book,  (6)  which  was 
finished  in  the  nest  year:  and  in  the  luter  end  of  that  very  vear  Uie  king  was 
attended  by  all  his  nobility  at  Sarum ;  where  all  the  principal  landholders  sub- 
mitted Uieir  lands  to  the  yoke  of'militAry  tenure,  became  the  king's  vassals,  and 

(pj  Cn«.  J.  ft  (.  *.  ftj  A.  D.  K85. 

(>J  Bee  ttmttt  mafumm  eonciUam,  s  ffruMt  wr 
fHoimtw,  at  a  taOtit  lumMbiu.    Okram.  9b.  II 

(6)  Hie  origiiial  of  Domeaday  Buok  Is  oorapiued  in  two  volomw,  one  t  large  folio,  sad  the 
otber  a  qnarto,  uid  ii  preMTVaa  among  th«  other  records  of  the  ezidieqaer  in  the  eh^ter  honse 
at  Westininftar.  In  1783  a  fee  mmile  was  pabliahed  by  the  government,  and  thuB  beeame  ^eoa- 
rallf  acceiwible.  In  1916  two  volumes  aamilementary  were  pabliehed,  one  of  which  uuutwnfi  a 
~*inlai>d«Mkm  with  indexes.    The  otner  eoBtain*  fe«r  raeords ;  thnet^  lh«Hi,  nautelr,  thei. 

" .^    ..._■-..— _  f  with  the BorTOT; 

^ hPndiwy. 

^     \«  miljtaiy 

strength  vt  the  0000117.  It  alsomnnted  out  the Mmibilitf  of  Inomaring  the  lerenae  in  kom 
oasea.  To  the  jMople  bomeadw  Booh  beoame  vanaUe  aa  a  neorA  to  nitioh  appeal  might  be 
made  when  titles  were  dtepotM. 

E'or  ftuthur  tnfisinaf '' — "■' 

by  Kellam.  London,  1'---    , .  .       .  „      _  „ 

Pomeadoy,  whiah  has  been  dlnnited.    The  book  waa  ao  called,  he  mj»,  pro  » 

eiunta  latanaala  foMtM  terra  mlegre  eontinmtt ;  that  la.  It  was  aa  general  ant. ., 

the  last  Judgment  will  be."    Kiddie  Ages,  ch.  9,  pt  2. 

Vol.  I.— «  aOi 


general  in 
Ezon  Doi 
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did  homage  and  tesit^  to  his  person.  («)  This  maj  possibly  hare  been  the  ten 
of  formally  introdncing  the  lendal  tennres  by  law ;  and  perhaps  the  very  law, 
r*Ar>  1  ''^^^  made  at  the  council  of  Saram,  is  that  which  is  still  extant,  (t)  *and 
<-  ^  couched  in  these  remarkable  words:  "  Siatuimug,  ut  omnet,  libm  honi' 
iries  feeders  et  sacramonlo  a^rment,  quod  intra  et  extra  universum  regnum 
Angtia  Wilkelmo  regi  domino  tuo  Jideleg  esse  volunt ;  terras  et  konores  iUtiM 
omni  jidelitate  ubique  servare  cum  eo,  ei  contra  inimtcos  et  aiienigenaa  defet^d' 
ere."  The  terms  of  this  law  (as  Sir  Hartin  Wright  haa  observed)  (u)  are  plainly 
feudal :  for,  first,  it  requires  the  oath  of  fealty,  which  made,  in  the  senee  of  the 
feudists,  every  man  that  took  it  a  tenant  or  vassal :  and,  secondly,  the  tenants 
obliged  themselves  to  defend  their  lords' territories  and  titles  aeainst  all  enemies 
foreign  and  domeetic.  Bnt  what  clearly  evinces  the  legal  establishment  of  this 
system,  is  another  law  ofi  the  same  collection,  (to)  which  exacts  the  performance 
of  the  military  feudal  services,  as  ordained  by  the  general  council.  "  Omnes 
comites,  et  barones,  ei  milites,  et  servientes,  et  univerailiberi  homines  totiue  rejrm 
nostri  prmdicti,  habeant  et  teneant  se  semper  bene  in  amis  et  in  eguis,  ut  decet 
et  oportei :  et  sint  semper  prompti  et  bene  parati,  ad  servitium  euum  integrum 
nobis  Bxplendum  et  peragendum,  cum  opus/uerit:  secundum  quod  nobis  debent 
defeodis  et  tefiemenfis  suis  de  jure  facere,  et  sieut  iUis  staiuimus  per  communs 
concilium  totius  regni  nostri  preadicli." 

This  new  polity  seems  therefore  not  to  have  been  imposed  by  the  conqueror, 
but  nationally  and  f^ly  adopted  by  the  general  aasembl;  of  the  whole  realm, 
in  the  same  manner  as  other  nations  of  Europe  had  before  adopted  it,  upon  the 
same  principle  of  self-security.  And,  in  particular,  they  had  the  recent  example 
of  the  French  nation  before  their  eyes ;  which  had  gtudnally  surrendered  up 
all  its  allodial  or  &ee  lands  into  uie  king's  hands,  who  restored  them  to  the 
owners  as  a  beneficium  or  fend,  to  be  held  to  them  and  such  of  their  heirs  as 
they  previously  nominated  to  the  king ;  and  thus  by  degrees  all  the  allodial 
estates  in  France  were  converted  into  muds,  and  the  freemen  became  the  vassals 
of  the  crown,  (x)  The  only  difference  between  this  change  of  tennres  in  France, 
r*61 1  '^^^  ^^^^  ^^  England,  was,  that  the  former  was  effected  gradually  *bv  the 
L  J  consent  of  private  persons ;  the  latter  was  done  at  once,  all  over  England, 
by  the  common  consent  of  the  nation,  {y)  (6) 

In  consequence  of  this  change,  it  became  a  fundamental  maxim  and  necessary 
principle  (though  in  reality  a  mere  fiction)  of  our  English  tenures,  "tJiat  the 
king  is  the  universal  lord  and  original  proprietor  of  all  the  lands  in  his  king- 
dom :  (z)  and  that  no  man  doth  or  can  possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  derived  as  a  gift  fh>m  him,  to  be  held  upon  feu< 
dal  services."  For  this  being  the  real  case  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  system  were  obliged  to  act  upon  the  same  supposition, 
as  a  substruction  and  foundation  of  their  new  polity,  though  the  fact  was  indeed 
fiir  otherwise.  And  indeed,  by  thus  consenting  to  the  introduction  of  feudal 
tenures,  our  English  ancestors  probably  meant  no  more  than  to  put  the  king- 
dom in  a  state  of  defence  by  establishing  a  military  system ;  and  to  oblige  them- 
selves (in  respect  of  their  lands)  to  maintain  the  king's  title  and  territories, 
with  equal  vigour  and  fealty,  as  if  they  had  receival  their  lands  from  his 
bounty  upon  these  express  conditions,  as  pure,  proper,  beneficiary  feudatories. 

fDOnma  pradia  Imtmia,  ^uetatiet  f*tiU  mta  mMorU  per  Mam  ^(uUan,  tfM  Jicmttit*  fimtt  nxK,  tf 
oiMWi  H  «U  tabdUm,  tfutmittiA  itint  auaUi,  ae  etJUaUlatUlitnmmUipntMttnHU,  t  amira  aOot  quo*' 
ewuM  UHjMMJWwnu.     ^knm.  ,5«.  A.  D.  lOM. 

(t)  Cap.il.    Wllk.  IM.  (itJTm\myte. 


(t)  PhuTOBB  IhDKkcqnlredihedominlau  Dfaliaeluidilii  ESTP^  aadsmiWilttaaiiioDtlotiwKgTpttaas, 
MervJniraaannuiUniiiderof  (he  IItU>  partaTUislT  »lne.    iGoa.  c.  xlm) 
r*J  3»t(0«  tn  IHV.  «  vtorf  d*  hv  al  iBMiaKHiuia.    (M.USdr.  JIlM-} 


thu rU  the  aUodJ^  laadBiii  France  were sorreudered  np  into  ue  ktn^B  hands,  tud  taken  ajfain 
aa  fi^  Down  to  a  late  period  tbe  preeamptioDof  lawm  the  aonOiBni  Droriiuwe  of  Fianoe  as  to 
land  woe  Ibat  it  ww  allodial  qdqI  the  oonlmr  was  Bbown.  Bee  Hallaiu'i  Hid.  Ages,  o.  %, 
parti." 
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Bat  vhaiever  their  meaniiig  vas,  the  Nomum  mterpretars,  ekiUed  in  all  the 
nicetieB  of  the  feudal  GDnstitntionB,  and  irell  osderetanding  the  import  uid 
extent  of  the  feudal  terms,  gave  a  very  difibrent  oonstmctiou  to  this  proceed- 
ing: and  thereupon  took  a  handle  to  introduce  not  only  the  rigorons  ^>ctrines 
which  prevailed  in  the  dnchj  of  Normandy,  but  also  anoh  frnits  and  dependen- 
cies, snch  hardships  and  services,  as  were  never  known  to  other  nations ;  (a)  as 
if  the  English  had,  in  Aict  ae  well  as  theory,  owed  every  thing  they  had  to  the 
bounty  of  their  sovereign  lord. 

Our  ancestont,  therefore,  who  wco^  by  no  means  benefldu^ee,  but  had  barely 
consented  to  this  fictioii  of  tenure  &om  *the  crown,  as  the  basis  of  a  mil-  j-^.g  -i 
itary  discipline,  with  reason  looked  upon  these  deduotioDB  as  grevions  '-  ^ 
impositions,  and  arbitrary  conclusions  fhim  principles  that,  as  to  them,  had  no 
foundation  in  truth,  (b)  However,  this  king  and  his  son  William  Bnfus  kept  up 
with  a  high  band  all  the  rigours  of  the  feudal  doctrines:  but  their  successor, 
Henry  I,  lOTtod  it  expedient,  when  he  set  up  his  pretenaons  to  the  ciown,  to 
promise  a  restitution  of  the  laws  of  King  Edwara  the  Confessor,  or  ancient 
Sason  system ;  and  accordingly,  in  the  fim  year  of  his  reign,  granted  a  char- 
ter, (c)  whereby  he  gave  np  the  greater  grieviances,  but  still  reserved  the  fiction 
of  feudal  tenure,  for  the  same  military  purposes  which  engaged  his  father  to 
introduce  it  But  this  charter  was  gradually  broken  through,  and  the  former 
irievances  were  revived  and  aggravated ;  by  himself  and  succeeding  princes; 
till  in  the  reign  of  Kina;  John  moy  became  so  intolerable,  that  they  occasioned 
his  barons,  or  principal  tendatories,  to  rise  up  in  arms  against  him;  which  at 
length  produceil  the  famous  great  chartor  at  Kunine-mead,  which,  with  some 
alterations,  was  confirmed  by  nis  son  Henry  HI.  And,  though  its  immuni- 
ties (especially  as  altered  on  its  last  edition  by  bis  sou)  (d)  are  very  greatly  short 
of  those  granted  by  Henry  I,  it  was  jnstly  esteemed  at  the  time  a  vast  acquisi- 
tion to  ^glish  liberty.  Indeed,  by  the  farther  alteration  of  tenures  that  hag 
since  happened,  many  of  these  immunities  may  now  appear,  to  a  conuaon 
observer,  of  much  less  consequence  than  thev  really  were  when  granted :  but 
this,  properly  considered,  will  shew,  not  that  the  acquisitions  under  John  were 
smtJI,  but  that  those  under  Charles  were  greater.  And  from  hence  also  arises 
another  inference ;  that  the  liberties  of  Englishmen  are  not  (as  some  arbitrary 
writers  would  represent  them)  mere  infringements  of  the  king's  prerogative, 
extorted  from  our  princes  by  tuning  advantage  of  their  weakness ;  but  a  restora- 
tion of  that  ancient  constitution,  of  which  our  ancestors  had  been  de&auded 
bv  the  art  and  finesse  of  the  Ifonnan  lawyers,  rather  than  deprived  by  the  force 
of  the  Norman  arms. 

•Having  given  this  short  history  of  their  rise  uid  progress,  we  will  |-*k„  ■, 
next  consider  the  nature,  doctrine,  and  principal  laws  of  feuds;  wherein  >■  ■• 
ve  shall  evidently  trace  the  groundwork  of  many  parte  of  our  public  polity, 
and  also  the  original  of  such  of  our  own  tenurefl  as  were  either  abolished  m  the 
last  century,  or  still  remain  in  forc& 

The  grand  and  fundamental  maxim  of  all  feudal  tenure  is  this:  that  all  lands 
were  originally  granted  out  by  the  soveroU;n,  and  are  therefore  holden,  either 
mediately  or  immediately,  of  tne  crown.  The  grantor  was  called  the  proprie- 
tor, or  lord:  being  he  who  retained  the  dominion  or  ultimate  property  of  the 
fbud  or  fee ;  and  me  grantee,  who  had  only  the  use  and  possession,  according  to; 
tbe  terms  of  the  grant,  was  styled  the  fendatoir,  or  vassal,  which  was  only 
another  name  for  the  tenant,  or  nolder  of  the  lands ;  thongh,  on  account  of  the 
prejudices  which  we  have  justly  conceived  against  the  doctrinea  that  were  after- 
wards grafted  on  this  ^stem,  we  now  use  the  word  vaseal  opprobriously,  as 
Bjnonymons  to  slave  or  bondman.  (7)  The  manner  of  the  grant  was  by  words 
to)  Spafan.  of  Ibodi,  o.  IB.  (by  Wdgbt,  Sl.  (o)  LL.  A*.  /,  «.  1.  (d)  S  Sm.  III. 

(7)  [Mr.  CluistiiB  M17B:  "Kothing,!  think,  proves  mora  atrouglythe  detestatioii  fn  which 

■' jple  of  this  ootmtjy  held  the  feodol  uppregsioD,  di&a  tHat  tlie  word  vagaal,  whicb  onoe 

i  a  f«ndal  teouitor  grantee  gf  landjUiiow  BvnonymonB  toalave:  and  that  the  wurd 
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of  gntnitoiu  and  pure  donatioa,  dedi  «t  cancsaai  ;  which  are  still  the  opeiatiTe 
woida  in  onr  inodern  infendadons  or  deeds  of  feoffinent.  This  was  perfected 
by  the  oeremony  of  oorporal  iuTestiture,  or  opeo  and  notorioos  delivery  of  pos- 
aession  in  the  pieseaoe  of  the  other  TtuBals ;  which  perpetuated  among  them  the 
ffira  of  the  new  acquisition,  at  a  time  when  the  art  of  writing  was  very  little 
known ;  and  therefore  the  evidenoe  of  property  was  reposed  in  the  memory  of 
the  neighborhood ;  who,  in  case  of  a  dispnted  title,  were  afterwards  called  upoti 
to  decide  the  difference  not  only  according  to  external  proofs,  adduced  by 
the  parties  litigant,  bnt  alao  by  the  internal  testimony  of^  their  own  private 
knowledge. 

Besides  an  oath  of  /ecUty,  or  profession  of  &ith  to  the  lord,  which  was  the 
parent  of  our  oath  of  alle^ance,  the  vassal  or  t^iant  upon  investitiire  did 
nsoally  homage  to  his  lord;  openly  and  humbly  luieeling,  being  ungirt,  unoov- 
I  *'H  1  ^'^  *and  holding  np  his  minds  both  together  between  those  of  the  lord, 
*■  ^  who  sate  before  him ;  and  there  professing,  that  "  he  did  become  his  taa», 
from  that  day  forth,  of  life  aad  hmb  and  earthly  honour:"  and  then  he  ■»• 
cetved  a  kiss  from  his  lord.(0)  Which  oeremony  was  denominated  homagium, 
or  manhood,  by  the  feudist^  from  the  stated  form  of  words,  devenio  tester 
homo.(f) 

When  the  tenant  had  thus  professed  himself  to  be  the  man  of  his  superior  or 
lord,  the  next  consideration  was  concerning  the  service,  which,  as  such,  he  was 
bound  to  render,  in  recompense  for  the  land  that  he  held  This,  in  pare,  proper, 
and  original  feuds,  was  only  two-fold;  to  follow,  or  do  suit  to,  the  lord  in  bis 
ooorts  in  time  of  peace;  and  in  his  armies  or  war-like  retinae,  when  neoessity 
called  him  to  the  neld.  The  lord  was,  in  early  times,  the  legislator  and  judge 
over  all  his  feudatories :  and  therefore  the  vassals  of  the  inferior  lords  were 
bound  hj  their  fealty  to  attend  their  domestic  courts  baron  (g)  (which  were  in- 
stituted in  every  manor  or  barony  for  doing  speedy  and  effe^nal  jnstice  to  all 
the  tenaDta,)  In  order  as  well  to  uiswer  such  complaints  as  might  be  alleged 
against  themselves,  as  to  form  a  jury  or  homage  for  the  trial  of  their  fellow- 
tenants:  and  upon  this  aoconnt,  in  all  the  feudal  institntions  both  here  and  on 
the  continent,  they  are  diatingnished,  by  the  appellation  of  the  peers  of  the 
conrt  ;parM  curtit,  or  pares  curia.  In  like  manner  the  barons  themselves,  or 
lords  of  inferior  districts,  were  denominated  peers  of  the  king's  court,  and  were 
bound  to  attend  him  upon  summons,  to  hear  causes  of  greater  consequence  in 
the  king's  presence,  and  under  the  direction  of  his  grand  justiciary ;  till  in  many 
oounMes  me  power  of  that  officer  was  broken  and  distributed  into  other  couru 
of  jndicatore,  the  peers  of  the  king's  court  still  reserving  to  themselTea  (in 
r«..  -I  *abno8t  every  feudal  government)  the  right  of  appeu  fhim  those  subor- 
^  ^  dioate  courts  in  the  last  resort.  The  mihtary  brandi  of  service  consisted 
in  attending  the  lord  to  the  wars,  if  called  upon,  with  such  a  retinue,  and  for 
such  a  numoer  of  days,  as  were  stipulated  at  the  Qni  donation,  in  proportion  to 
the  quantity  of  the  land. 

At  the  Qret  introdaotion  of  feuds,  as  they  were  gratoitous,  so  also  they  were 
precarious,  and  held  at  the  vnii  of  Uie  loro,  (h)  who  was  then  the  sole  jod^ 
„i.-i\.„.  i,:„ ig  performed  his  services  faithfully.    Then  they  became  certain 


one  af  th«  moot  opproDriotu  terna  in  Uxe  BnglMh  Isngoaga."  May  it  not  be  aamuMd  tiMt  the 
ayvtem  prodBoad  a  numl  dBbaaanuuit  eqmvolent  to  the  politioal  d^iBdaticiii  wtuch  )' 
infliated;  and  that,  altbon^  vtliain  onginaUj  meant  notbing  mora  thaa  Etrndman  or  laborei 

It  became  afterward,  as  we  have  Been,  sTpreBalTB  -* '  ' — '"-"-  "- —  "- — '-    -' '  '  ■' 

BjBt«m  neoeeiadlf  angeudend  tn  its  T^otinu.] 
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for  one  or  more  years.  Among  the  anoient  Oermms  ihev  otnitinned  tmlj  from 
year  to  year;  an  aDnnaldistribntiMi  of  lands  beiog  made  ay  their  leaders  in  their 
general  council  or  assemblies,  (t)  This  was  professedly  draie  leet  their  thoughts 
sboold  be  diverted  from  war  to  agrioultnre,  lest  the  strong  should  enuKoach 
Qpon  the  possessions  of  the  weak,  and  test  luxury  and  ararioe  should  be  en- 
and  t 


couraged  by  the  erection  of  permanent  houses,  and  too  cnrioasan  attentioii  to 
convenience  and  the  elegant  superfluities  of  life.  But,  when  the  general  laigra' 
tion  was  pretty  well  over,  and  a  peaceable  poaseeaion  of  the  now-aojaired  settle- 
ments had  introduced  new  cuBtoms  and  manners ;  when  the  fertility  of  the  soil 
had  enconraged  the  study  of  hnebandry,  and  an  affection  for  the  spots  they  had 
cultivated  began  natuntfly  to  arise  in  the  tillers;  a  more  detenmned  degree  of 
property  was  introdneed,  and  fends  began  now  to  be  granted  for  the  life  of  the 
feudatory,  {k)  But  still  fends  were  not  yet  h«r«ditarw ;  though  frequently  granted 
by  the  &voar  of  the  lord,  to  the  ohiltteu  of  the  formeiT  possessor ;  tifi  in  pro- 
cess of  time  it  became  unasoal,  and  was  therefore  thought  hard,  to  reject  the 
heir,  if  he  were  capable  to  p^orm  the  serrioesifO  and  thenfore  infWts, 
women,  and  professed  monks,  who  vere  incapable  of  "bearing  arms,  were  r^.g  -i 
also  incapable  of  eucceediu^  to  a  gennhio  feud.  But  the  heix,  when  ad-  "^  J 
mitted  to  the  fend  which  his  ancestor  possessed,  nsed  generally  to  pay  a&te  or 
acknowledgment  to  the  lord,  in  horses,  arms,  money,  and  the  like,  for  snoh  re- 
newal of  the  fend :  which  was  called  a  relief,  because  it  raised  op  and  re-established 
the  inheritance,  or  in  the  words  of  the  feud^  writers,  "  metrtam  at  cuducatn 
hereditatem  rdevabat."  Thin  relief  was  afterwards,  whm  feuds  became  absolotoly 
hereditaiy,  continued  on  the  death  of  the  tenant,  ttiongh  the  original  foundfition 
of  it  had  ceased. 

For  Id  process  of  time  fends  came  by  degrees  to  be  noiversally  extended  be- 
yond the  Itfe  of  the  first  vasml,  to  his  mms,  or  perhaps  to  snch  one  of  them  as 
the  lord  should  name ;  and  in  this  ease  the  form  of  the  donation  was  strictly 
observed ;  for  if  a  feud  was  given  to  a  man  and  his  long,  all  his  sons  snooeeded 
him  in  equal  portions:  and,  as  they  died  of^  th«r  ^ares  reverted  to  the  lard, 
and  did  not  descend  to  their  children,  or  even  to  their  sarviving  brothers,  as  not 
being  specified  in  the  donation  .(m)  But  when  svoh  a  fead  was  giv^i  to  a  man 
and  nis  heirs.  In  general  terms,  then  a  more  extended  rule  of  succession  took 
place;  and  when  me  feudatory  died,  his  male  descendants  in  injinitwrn  were 
admitted  to  the  sncceaeicn.  When  any  sueh  desoendaot,  who  had  thus  succeeded, 
died,  his  male  descendants  were  also  admitted  in  the  first  place;  and,  in  defect 
of  them,  such  of  his  male  collateral  kindred  aa  were  of  the  blood  or  lineage  of 
the  first  fendatory,  but  no  others.  For  this  was  an  unalterable  maxim  in  feudal 
suGcession,  that "  none  was  capable  of  inheriting  a  feud,  btn  BBCb  as  was  of  the 
blood  of,  that  is,  lineally  descended  from,  the  first  fendatory."  (»)  And  the 
descent  being  thus  confined  to  males,  <mginalty  extmded  to  all  the  males  alike ; 
all  the  sons,  without  any  distinction  of  primogeniture,  succeeding  te  equal  por- 
tions of  the  father's  fend.  But  this  being  found  upon  mwiy  aoeounts  incon- 
venient (particnlariy,  by  dividing  the  services,  and  thereby  weakening  the 
strength  of  the  Feu^l  union),  and  hoiiorary  fends  (or  titles  of  nobility)  oeing 
now  mtrodnced,  which  were  not  of  *a  divisiole  nature,  but  conid  only  lie  p,,*  ■, 
inherited  by  the  eldest  son ;  [o)  in  imitatSon  of  these,  military  feuds  (or  •■  ■• 
those  we  are  now  describing)  began  also  in  most  countries  to  descend,  accordine  to 
the  same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion  of  all  the  nat-Jp) 

Other  qualities  of  fends  were,  that  the  feudatory  could  not  aliene  or  disposo 
of  his  feud ;  neither  could  he  exchange,  nor  yet  mortgage,  nor  even  devise  it  by 
will  without  the  consent  of  the  lord.  ($')  For  the  reason  of  conferring  the  feud 
being-  the  personal  abilities  of  the  feudatory  to  serve  in  war,  it  was  not  fit  he 
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Bhould  be  at  liberty  to  transfer  this  ^ft,  either  fh>m  himaeli^  or  from  his  pos- 
terity who  were  presumed  to  inherit  his  valoar,  to  others  who  might  prove  less 
able.  ^8)  And,  aa  the  feudal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  entitled  to  the  lord's  protection,  in  return  for  hie  own  fealty  and 
service ;  therefore  the  lord  could  no  more  transfer  bis  seignory  or  protection 
without  consent  of  hie  vassal,  than  the  vassal  could  his  fead  without  consent 
of  his  lord:  (r)  it  being  eqnallv  unreasonable  that  the  lord  should  extend  his 
protection  to  a  person  to  whom  ne  had  exceptions,  and  that  the  vassal  should  owe 
subjoction  to  a  superior  not  of  his  own  choosing. 

These  were  the  principal,  and  very  simple,  qt^itiee  of  the  genuine  or  original 
feuds ;  which  w&ts  all  of  a  military  nature,  ana  in  the  bands  of  military  persona, 
though  the  feudatories,  being  under  &equent  incapacities  of  cultivatmg  and 
manuring  their  own  lands,  soon  found  it  necessary  to  commit  part  of  them  to 
inferior  tenants:  obliging  thran  to  such  returns  in  service,  com,  cattle,  or 
money,  as  might  enaUe  the  chief  feudatories  to  attend  their  military  duties 
without  distraction:  which  returns,  or  rediiug,  were  the  original  of  rents,  and 
by  these  means  the  feudal  polity  was  greatly  extended ;  these  mferior  feudatories 
(who  held  what  are  called  in  the  Soots  law  "  rere-fiefe")  being  under  similar 
obligations  of  fealty,  to  do  suit  of  court,  to  answer  the  stipu^ted  renders  or 
rent-aenrioe,  and  to  promote  the  welfare  of  their  immediate  superiore  or  lordB.(«) 
raggi  *BDt  this  at  the  same  time  demolished  the  aacient  simplicity  of  fends; 
'-  -'  and  an  inroad  being  once  made  npon  their  constitution,  it  subjected 
them,  in  a  course  of  time,  to  great  varieties  and  innovations.  Feuds  be«ui  to 
be  bought  and  sold,  and  deviations  were  made  trom  Uie  old  faudamental  rules 
of  tenure  and  sncoession ;  which  were  held  no  longer  sacred,  when  the  feuds 
themselves  no  longer  continued  to  be  purely  military.  Hence  these  tenures 
bc^an  now  to  be  divided  into  feoda  propria  el  impropria,  proper  and  improper 
fends ;  under  the  former  of  wnich  oiviBionB  were  comprdiended  such,  and  such 
only,  of  which  we  have  before  spoken ;  and  under  that  of  improper  or  derivative 
feuds  were  oomprisedall  such  as  do  not  fall  within  the  other  descriptions;  such, 
for  instance,  as  were  originally  bartered  and  sold  to  the  feudatory  for  a  price ; 
such  as  were  held  upon  &se  or  lees  honourable  services,  or  upon  a  rent,  in  lieu 
of  military  service ;  such  as  were  in  themselves  alien^le,  without  mutual 
license ;  and  such  as  might  descend  indifierently  either  to  males  or  females. 
But,  where  a  di^rence  was  not  expressed  in  the  creation,  such  new  created 
feuds  did  in  all  respects  follow  the  natore  of  an  original,  genuine,  and  proper 
feud.(0 

But  as  soon  aa  the  feudal  system  ciune  to  be  oonsidered  in  the  light  of  a  civil 
establishment,  rather  than  as  a  military  plan,  the  ingenuity  of  the  same  ages, 
which  perplexed  all  theology  with  the  subtilty  of  scholastic  disquisitions,  and 
bewildered  philosophy  in  the  maies  of  metaphysical  jai^on,  began  also  to  exert 
its  influence  on  this  copious  and  fruitful  subject :  in  pursuance  of  which,  the 
most  relined  and  oppressive  consequences  were  drawn  from  what  originally  was 
a  plan  of  simplicity  and  liberty,  equally  beneficial  to  both  lord  and  tenant  and 
prudently  calculated  for  their  mutual  protection  and  defence.  From  this  one 
foundation,  in  different  countries  of  £urope,  very  difi^rent  superstructures  have 
been  raised :  what  effect  it  has  produced  on  the  landed  property  of  England  will 
appear  in  the  following  chapters. 

(r)  wngbt,  w,  (» itu. ai.  (t) rtmi. %t.i. 

(8)  [TIHieii  a  f«ad  had  degoended  to  odt  one,  tbe  iMtnlnt  on  •Uooatian  went  a  atop 
fiutlwTj'uid  he  was  not  ^owed  toaUen  intbontthe  oonsant  of  the  noEtMdlatenl  heir;  tar 
thoo^  U)e  law  tnuted  an  anoertoi  with  the  intenet  of  Ub  own  immediate  deeoendwite,  vet  it 
Wo^^not  sHow  him  to  prejiidiDe  tlw  diatinot,  tbungh  remote,  tnttsest  \ti  Qie  donation  whioh  the 
n^onll^eralheiTlia4.    ^Viigbt  on  Tennne,  }67.] 
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CHAPTEfi  V. 
OP  THE  ANCIENT  ENGLISH  TENURES. 

In  this  chapter  ve  shall  take  a  Bhort  new  of  the  andent  taniuee  of  our 
Engliah  estates,  or  the  manner  in  which  lancU,  tenements,  and  hereditament^ 
might  have  been  holden,  as  the  same  stood  in  force,  till  the  middle  of  the  last 
centnrj.  In  which  we  shall  easily  peroeive,  that  all  the  particalaritiee,  all  the 
seeming  and  real  hardships,  that  attended  those  tenures,  were  to  be  acoonnted 
for  npoa  feudal  priocipIeB  and  no  other;  being  fruits  o^  and  deduced  from,  the 
fbndal  policT> 

Almost  all  the  real  property  of  this  kingdom  is,  by  the  policy  of  our  laws, 
supposed  to  be  granted  Dy,  dependent  upon,  and  holden  of,  some  superior  lord, 
by  and  in  considBration  of  certain  services  to  be  rendered  to  the  lord  by  the 
tenant  or  poBsesaor  of  this  property.  The  thing  holden  is  therefore  styled  a 
tenement,  the  possessors  thereof,  tenanle,  and  the  manner  of  their  possession  a 
tenure.  Thus  all  the  land  in  the  kingdom  is  sapposed  to  be  holden,  mediatelv 
or  immediately,  of  the  king,  who  is  styled  the  lord  paramount,  or  above  all. 
Such  tenants  as  held  under  the  king  immediately,  when  they  granted  out 
portions  of  their  lands  to  inferior  perBons,  became  also  lords  with  respect  to 
those  inferior  persons,  as  they  were  still  tenants  with  respect  to  the  king :  (1)  and, 
thus  partaking  of  a  middle  nature,  were  called  meene,  or  middle,  lords.  So  that  if  the 
king  granted  a  manor  to  A,  and  he  granted  a  portion  of  the  land  to  B,  now  B 
was  said  to  hold  *of  A,  and  A  of  the  king ;  or,  in  other  words,  B  hdd  r^gf,  -. 
hia  lands  immediately  of  A,  but  mediately  of  the  king.  The  king  there-  ^  -' 
fore  was  styled  lord  paramonnt ;  A  was  both  tenant  and  lord,  or  was  a  mesne 
lord :  and  B  was  called  tenant  paravaU,  or  the  lowest  tenant ;  being  he  who 
was  BQpposed  to  make  avail,  or  profit  of  the  land,  (a)  In  this  manner  are  all 
the  lamb  of  the  kingdom  holden,  which  are  in  the  hands  of  subjects:  for, 
according  to  Sir  Edw^  Ooke,  (2)  in  the  law  of  England  we  have  not  properly 
allodiums  which,  we  have  seen,  (e)  is  the  name  by  miich  the  feadists  abroad  dis- 
tinguish such  estate  of  the  subject,  as  are  not  holden  of  any  snperior.  So  that 
at  the  first  glance  we  may  observe,  that  our  lands  are  either  plainly  feuds,  or  par- 
take very  strongly  of  the  feudal  nature. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the  king, 
those  that  held  immediately  under  him,  in  right  of  his  crown  and  dignity,  were 
called  his  tenants  in  capite,  or  in  chief;  which  was  the  most  honourable  species 
of  tenure,  but  at  the  same  time  subjected  the  tenants  to  greater  and  more  bur- 
thensome  services,  thwi  inferior  tenures  did.  (d)  This  distinction  ran  through 
all  the  different  sorts  of  tenure,  of  which  I  now  proceed  to  give  an  account. 

I.  There  seems  to  have  subsisted  among  onr  anoestore  fonr  principal  species 
of  lay  tennres,  to  which  all  others  may  be  reduced :  the  grand  criteria  of  which 
were  the  natures  of  the  several  services  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  services,  in  respect  of  their  quality,  were  either /ree  or 
base  services;  in  respect  of  their  quuitity  and  the  time  of  exacting  them,  were 
either  certain  or  uncertain.  Free  services  were  such  as  were  not  unbecoming 
the  character  of  a  soldier  or  a  freeman  to  perform ;  *as  to  serve  under  his  r^g.  ^ 
lord  in  the  wars,  to  pay  a  sum  of  money,  and  the  like.    Base  services  were  L  "*'  J 


*,  the  aeiiuUr  princaa.  tha  Impgrlftl  oltlea.  Sx., 
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Mod.  Un.  Hlrt.  xUll,  U. 
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tij  Id  the  Oermsulo  eounitatlon,  tbe  elMton,  l£e  lilahnp*,  tl 
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(1)  [Willuun  tbe  Pint,  and  other  fondal  eovereigtu,  tt 
granu  of  landB,  alwKvi  reBerved  a  rent,  or  oertoin  annnal  fa^moata  (oommuolf  ve>7  triOing), 
wbkih  were  ooUeoted  b;  the  iihenSB  of  the  oonnties  in  wluoh  the  landa  lay,  to  ahow  that  thev 
>tlU  ret^ned  the  domtniwm  direelam  in  tWwIVM-    HsdoxHlst,  fizoh.o.  10;  Ciaig.  de  read,  L 
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snch  u  were  fit  only  for  peasantB  or  persons  of  »  B^Tile  rank ;  u  to  plough  the 
lord's  land,  to  make  his  hedgeSr  to  cart;  out  his  dang,  or  otiier  mean  employ- 
ments. The  certain  services,  whether  free  or  base,  were  snch  as  were  stinted  in 
quantity,  and  could  not  be  exceeded  on  any  pretence ;  as,  to  pay  a  stated  annual 
rent,  or  to  plongh  such  a  field  for  three  days.  The  uncertain  depended  upon 
nuknowB  contingencies;  as,  to  do  military  service  in  person,  or  pay  an  assefis- 
meot  in  lien  of  it,  when  called  upon ;  or  to  wind  a  horn  whenever  the  Scots 
invaded  the  realm ;  which  are  free  services :  or  to  do  whatever  the  lord  should 
command ;  which  is  a  base  or  villein  servioe. 

From  the  various  oomlnnations  of  these  servioes  have  arisen  the  four  kinds 
of  lay  tenure  which  aub^sted  in  England  till  Uie  middle  of  the  last  century ; 
and  three  of  which  subsist  to  this  ^y.  Of  these  Bracton  (who  wrote  und!er 
Henry  the  ThinL)  seems  to  xive  the  clearest  and  most  compendioos  acconnt,  of 
any  author  ancient  or  modem  (s)  of  which  the  following  is  the  outline  or 
abstract  (/)  "  Tenements  are  of  two  kindi^  frank-tenmeni  and  vilienage. 
And,  of  uank'tenementfl,  some  are  held  freely  in  consideration  of  homage  and 
kni^ht-MTvice;  others  in  free-aecage  with  the  aernoe  of  fealty  only."  And 
t^ain,  (g)  "of  villen^^  some  are  pnro,  and  others  privileged.  He  tnat  holda 
in  pure  vUlenage  shalfdo  whatever  le  commanded  him,  and  always  be  bonnd  to 
an  uncertain  service.  The  other  kind  of  villenage  is  called  villein-socagt;  and 
these  villein-socmen  do  villein  s^rices,  but  each  as  are  certain  and  determined." 
Of  which  the  sense  seeme  to  be  as  follows :  first,  where  the  service  vae/ree  but 
iuutrtai»,  as  military  aerviee  with  homage,  that  tenure  was  called  the  tenure 
r*aa-i  in  "chivalry,  per  gerviiium  militare,  or  by  knight-Berrice.  Secondly, 
*■  ^  where  the  serviee  was  not  only  free,  but  also  certatn,  as  by  fealty  only,  by 
rent  and  jEealty,  ftc,  that  tennre  was  called  libenim  eocagiwn,  or  free  sooage. 
These  were  the  (mly  free  holdings  or  tenements ;  the  others  were  villenow  or 
servile,  as  thirdly,  where  the  service  was  iaee  in  its  natur&  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  purum  villmt^um,  absolute  or  pure  ville- 
na^  Lastly,  where  the  service  waa  l>aee  in  its  nature,  but  reduoed  to  a  cer- 
taxntv,  this  was  still  villenage,  but  distingoished  from  the  other  by  the  name  of 
privileged  villenage,  viUenagium  privilegiatum;  or  it  might  still  be  called  socage 
(from  the  certainty  of  its  services),  bat  degraded  by  their  baamess  into  the  inte- 
rior title  of  viUanum  eocagivm,  villein-aooage. 

I.  The  first,  most  universal,  and  esteemed  the  most  honourable  species  of 
tenure,  was  that  by  knight-service,  ct^led  in  Latin  servitivm  militare;  and  in 
law  French,  chivalry,  or  gerviee  de  cMvaler,  answering  to  the  fief  d'haviert  of 
the  Normans,  (A)  which  name  is  expressly  given  it  ay  the  Mirronr.  (i)  This 
difiered  in  very  few  points,  aa  we  shall  presently  see,  uom  a  pure  and  proper 
feud,  being  entirely  militwy,  and  the  genmd  effect  of  the  feudal  establishment 
in  England.  To  make  a  tenure  by  knight-service,  a  determinate  quantity  of 
land  was  necessary,  which  was  called  a  knighf s  fee,  feodum  militare;  the  meas- 
nre  of  which  in  3  Edw.  I,  was  estimated  at  twelve  plonghlands,  (k)  and  its  value 
(though  it  vuied  with  the  tintes)  it)  in  the  reigns  of  Edward  I  and  Edward  H, 
(wt)  was  stated  at  20i  per  anoMm.  (2)    And  he  who  held  this  proportion  of  land 

(tj  L.  4,  tr.  1.  e.  W. 

(/)  Tttu-KttBTTim  oliMd  Ubman.  iM»d  i«Ienwfai>.  JMm,  abtmram  aUHd  lenetur  Hbtn  pn  iomagta  H 
tenitio  niJUsH  i  niUui  <n  Hbera  toauio  etmfOelUate  IdiilMM.    t  >. 

turn  fltrrU,  d  ttmi/tr  Ui-HiiOir  amuctr&.  jlUmd  omul  idOtiuieU  SbMur  tlOaimm  tBoaatmmi  itttiatmat 
rtitont wcwnwii*— BJUona/imiiiiit  tervMa,  jui etrtn,  el  deltrmibuJa,    |«, 

r*^  Spelm.  Otou.  !1B.  rtJC.i.tST.  ftJ  /"omA.  8  Edw.  L    Co.  Utt.  60.  (t}i^atLBK. 

(m)  SMI.  Wuacm.  1,  d.  M.    SUl.  de  mlUI.  1  Edw.  II.    Co.  UR.  m. 

(S)  iii.  Jnstioe  Coleridge  ia  of  the  opinioo  Oat  tbn  AnoUutioa  in  the  value  of  knighf  s  few 

wu  80  onoertaln  and  aitraordinorf  that  it  conld  not  be  aoooonted  for  b;  on;  change  in  de 
times.  WiQi  regard  to  the  extent,  he  haa  no  heaitation  in  EieseDting  to  the  doctrine  that  it 
Tailed  irith  the  goodness  of  Ac  land  ;  at  the  BAme  time  the  mesaare  might  he  the  aame,  m 
twelve  plnngb  landx  of  rich  aoll  vould  coDtaiu  a  leia  apaoe  ttian  the  aome  iinmb«r  in  a  lighter 
uid  lexf  pniductive  mil.     There  might  therefore  be  alw^ra  the  same  number  of  ploogh  landii 

tboDghtbe ^ — ' ■-■■  —  ■- -■-.. 
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(or  ft  whole  fee)  b;  knight-eerviee,  Vas  bound  to  atteDd  his  lord  to  &e  wars  fur 
forty  days  in  every  year,  if  called  npon ;  (h)  which  attendance  was  his  redUus 
or  return,  his  rent  or  service  for  the  land  he  daimed  to  hold.  ■  If  he  held  only 
half  a  Icniffht's  fee,  he  waa  only  bonnd  to  attend  twenty  days,  and  so  in  propor- 
tion, (o)  And  there  iB  reason  to  *MipreJiend  that  this  service  was  the  r,^n  -i 
whole  that  our  anoe^iors  meant  to  subject  themselreB  to;  the  other  finite  I-  J 
and  coDseqoonces  of  this  tenure  being  fraudulently  superinduced,  as  the  regu- 
larfthougn  unforseen)  appendages  of  the  feudal  system. 

This  tenure  of  knight-sorvioe  had  all  the  marks  of  a  strict  and  regular  fend; 
it  was  granted  by  words  of  pure  donation,  dedi^et  coneesai;  (j>)  was  transferred 
br  invefltitare  or  delivering  corporal  posseBsion  of  the  land,  usn^j  ealled  livery 
01  seisin ;  and  was  peifeoted  by  homage  uid  fealty.  It  also  drew  t^fter  it  these 
seven  fruits  and  consequence^  as  inaeparsbly  inoident  to  the  tenure  in  chivalry; 
viz:  aid,  relief,  primer  seisin,  varoafaip,  marriage,  fines  for  alienation,  and 
escheat :  all  which  I  shall  endeavour  to  explain,  aad  to  show  to  be  of  feudal 
origiaal.  (3) 

1.  Aids  were  originally  mere  benevolences  gnmted  by  the  tenairt  to  his  lord, 
in  times  of  difficulty  and  distivsa ;  {q)  bnt  in  process  of  time  they  grew  to  be 
considered  as  a  matter  of  rights  and  not  of  discretion.  These  aids  were  priaoi- 
pally  three;  first,  to  ransom  the  lord's  person,  if  taken  prisoner;  a  Deoeseairy 
consequence  of  the  feudal  attachment  and  fidelity :  insomuch  that  the  oegletn 
of  doing  it,  whenever  it  was  in  the  vassal's  power,  was  by  the  strict  r^our  of  tjie 
feudal  law  an  absolute  forfeiture  of  his  estate,  (r)  Secondly,  to  make  the  lord^ 
eldest  son  a  luiight;  a  matter  that  was  formerly  attended  with  great  ceremony, 
pomp,  and  ex'pense.  This  aid  could  not  be  demanded  till  the  heir  was  fifteen 
years  old,  or  capable  of  bearing  arms :  (<)  the  intention  of  it  being  to  breed  up 
the  eldest  son  and  heir  apparent  of  the  se^orr,  to  deeds  of  arms  and  chivalry, 
for  the  bettor  defence  of  the  nation.  Thirctly,  to  marry  the  lord's  eldest 
daughter,  by  giving  her  a  suitable  portion :  for  daughters'  portions  were  in  those 
days  extremely  slender,  few  lords  oeing  able  to  save  much  out  of  *their  r^gj  -. 
income  for  thu  purpose;  nor  oonld  they  acquire  money  by  other  means,  L  ■• 
beiog  wholly  conversant  in  matters  of  arms ;  nor,  by  the  nature  of  their  tenure, 
oonld  they  cho]^  th«r  lands  with  this  or  any  other  incumbranoee.  (4)  From 
bearing  their  proportion  to  these  aids,  no  rank  or  profession  was  exempted:  md 
therefo^  even  the  monasteries,  till  Uie  time  of  their  dissolution,  contributed  to 
the  knighting  of  their  founder's  male  hedr  {<A  whom  thwr  lands  were  holden), 
and  the  marriage  of  bis  female  de8oendant&  \i)  And  one  cannot  but  observe  in 
this  particnlar  the  great  resemblance  which  the  lord  and  vassal  of  the  fendal 
law  bore  te  the  patron  and  client  of  the  Roman  republic ;  between  whom  also 
there  subsisted  a  mutual  fealty,  or  engagement  of  deifence  and  protection.  For, 
with  regard  to  the  matter  of  aids,  there  were  three  which  were  usually  raised  by 

(*]  Sm  writs  Ibr  ttala  purpoae  In  U^moratid.  Aaect.  K,  praflied  la  Haytiard'a  jeUtxwk,  Sd<r.  It. 
'-»  UW.  f  9t.  (^)  do.  LIM.  >. 

r)  Auxaia,]liiMidteratiattiuindtjura,    mmd9tiidtamtexgTailaUmeiMam,etiiBnadv<>twitatamthimlmo- 


(I)  Phllll|i<B  LUta  or  Fcd«.  I, 


tends  that  a  knighf  s  fee  did  not  con^  of  land  of  &  iied  extent  or  vaJne,  bnt  wm  as  much  oi 
*^~  Mns  wu  plearad  to  grant  npon  oondltion  of  havfng  the  service  of  one  knight.    Tit.  of  Bon 
0.  5,  w.  17  ind  SB. 


before  the  12  of  Cor.  IT,  If  the  tdng  hod  granted  lands  -witbont  leBervinR  any  particalar  aer- 
vloBB  or  tennie,  the  law  oroating  a  tenare  for  him  woald  have  madeihe  grantee  hold  by 
kmglitfs  servioe." 

Wright  also  gay:^  that  "militaij  t«tmre  wae  OTMted  b7  pore  wmda  of  donatkoi."  Wright's 
Ten.  141.]  ' 

(\)  [By  the  statnte  West  I,  e.  36,  the  aid  for  the  manjage  portion  of  the  lord's  eldest 
<laapit«r  ooold  not  be  demanded  till  Bhe  was  seven  ^ean  of  aoe,  wid  if  he  died,  leaving  her 
nnmanled,  she  might  by  the  aaioe  etatat«  ceoovet  the  amoa^  so  reodved  by  him  fitHn  his 
ezeontora.] 
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the  client ;  yiz. :  to  marry  the  patroa'a  daughter ;  to  pay  his  (lebte  and  to  redeem 
hiB  person  from  oaptiTit^.  («) 

Bat  besides  these  ancient  feudal  aida,  the  tynmny  of  lords  by  d^^rees  exacted 
more  and  more :  as,  aids  to  pay  the  lord's  debts  (probably  in  imitation  o£  the 
Somans),  and  aids  to  enable  him  to  pay  aids  or  reuefs  to  his  superior  lord ;  from 
which  last  indeed  the  king's  tenants  tn  a^ts  were,  from  the  nature  of  their 
tenure,  excused,  as  they  held  immediately  of  the  king,  who  had  no  superior. 
To  prevent  this  abuse,  King  John's  nu^rta  charta  {v)  ordtuned  that  no  aids  be 
taken  by  tiie  king  without  consent  of  parliament,  nor  in  anywise  by  inferior 
lordB,  save  only  the  three  ancient  ones  above  mentioned.  But  this  provision 
was  omitted  in  Henry  Ill's  charter,  and  the  same  oppressions  were  continued 
till  the  35, Edward  I,  when  the  statute  called  confirmatio  chartarum  was 
enacted ;  which  iu  this  respect  revived  KiugJohn's  charter,  by  ordaining  that 
none  but  the  ancient  aids  should  be  taken.  But  though  the  species  of  aida  was 
r«g.  -1  thus  ^restrained,  yet  the  qaautity  of  each  aid  remained  arbitrary  and 
'-  -'  uncertain.  King  John's  charter  indeed  ordered,  that  all  aids  taken  by 
inferior  lords  should  be  reasonable ;  (to)  and  that  the  aids  taken  by  the  king  of 
his  tenants  in  capite  should  be  settled  by  parliament,  (x)  But  they  were  never 
completely  ascertained  and  adjusted  till  the  statute  Westm.  1,  3  £dw.  I,  c.  36, 
which  fixed  the  aids  of  infenor  lords  at  twenty  shillings,  or  the  supposed 
twentieth  part  of  the  annual  value  of  every  knight's  fee,  for  making  the  eldest 
son  a  knignt,  or  marrying  the  eldest  daugnter:  and  the  same  was  done  with 
rward  to  the  king's  tenants  in  eqpite  by  statute  25  £dw.  Ill,  c  11.  The  other 
aid,  for  ransom  of  the  lord's  person,  being  not  in  its  nature  capable  of  any  cer- 
tainty, was  therefore  never  ascertained. 

jf.  Belief  relevittm,  was  before  mentioned  as  incident  to  every  feudal  tenure, 
by  way  of  fine  or  composition  with  the  lord  for  taking  up  the  estate,  which  was 
lapsed  or  &llea  iu  by  the  death  of  the  last  tenant  But  tbongh  reliefs  had  their 
original  while  feuds  were  only  life-estates,  yet  they  continued  after  feuda  became 
hereditary;  and  were  therefore  looked  upou,  very  justly,  as  one  of  the  greatest 
grievances  of  tenure :  especially  when,  at  the  firs^  they  were  merely  arbitrary 
and  at  the  will  of  the  loni ;  so  that,  if  he  pleased  to  demand  an  exorbitant  rehef 
it  was  in  effect  to  disinherit  the  heir,  (y)  The  English  ill  brooked  this  conse- 
quence of  their  iiew-adopt«d  policy ;  and  therefore  William  the  Conqueror,  by 
his  law,  (s)  afoertained  the  reliei!,  by  directing  (in  imitation  of  the  Danish 
heriots)  wat  a  oertaio  quantity  of  arms,  and  habiUments  of  war,  should  be  paid 
by  the  earls,  barons,  and  vavasours  respectively:  and  if  the  hitter  had  no  arms, 
they  should  pay  100«.  William  Bufue  broke  through  this  composition,  and 
again  demanded  arbitrary  uncertain  relieb,  as  due  by  tiie  feudal  laws; 
thereby  in  effect  obliging  every  heir  to  new-purchase  or  redemn  hie  land :  (a) 
but  his  brother  Henry  I,  by  the  charter  before  mentioned,  restored  his  father's 
r«g~  1  law;  *and  ordained,  that  the  relief  to  be  paid  should  be  according  to  the 
*■  -I  law  BO  estabUshed,  and  not  an  arbitrary  redemption,  {b)  But  afterwards, 
when,  by  an  ordinance  in  37  Hen.  II,  called  the  assize  of  arms,  it  was  provided 
ihat  every  man's  armour  should  descend  to  his  heir,  for  defence  of  the  realm; 
and  it  thereby  became  impracticable  to  pay  these  acknowledgments  in  arms 
according  to  the  laws  of  the  conqueror,  the  composition  was  universally  accepted 
of  100s.  for  every  knight's  fee ;  as  we  find  it  ever  after  established,  (e)  But  it 
must  he  remembered,  that  this  relief  was  only  then  payable,  if  the  heir  at  the 
death  of  his  ancestor  had  attained  his  full  age  of  one  and  twenty  years. 

3.  Primer  seisin  was  a  feudal  burthen,  only  incident  to  the  long's  tenants  in 
capite,  and  not  to  those  who  held  of  inferior  or  mesne  lords.  It  was  a  right 
which  the  king  had,  when  any  of  his  tenants  in  capite  died  seised  of  a  knight's 

(Hi  KralaatemliaetnlmitrotmieiaMonimvkilultmAi  ttlMmlfd  tBllaeamiiaMmmmtonimfilaMdaKto 
eonfirTmlitmaHtalieMdiMti)iua<m»m  g    '"  .     -  _.  .-^..-  .-  .-n.  — . ^ 

merettt.    PhuI  U&autliii  dt  ttmatm  AoBaHu.  i;.  i. 

(V)  Ibid.  IB.  fxj  IbU.  H.  (-•;  Wriafit.  « 

(b)  "  Bant  (Hn  ndliiM«  terram  tuam  Aaut  tMiM  i 
r^aabUaam,"    f Te^  JtiftmM.  Cap.  U.) 

(OliHun.l.t.c*.    Ua.  C113. 
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fee,  to  receive  of  the  heir  (provided  he  were  of  fnll  age)  one  whole  year's  profite 
of  the  lands,  if  thej  were  m  immediate  posaesaioa ,  luid  half  a  Tear's  profits,  if 
the  lands  were  in  reversion  expectant  on  an  estate  for  life,  (d)  This  seems  to  be 
little  more  than  an  additional  relief,  bnt  grounded  upon  this  feudal  reason ; 
that  by  the  ancient  law  of  fends,  immediately  upon  the  death  of  a  vassal,  the 
superior  was  entitled  to  enter  and  take  seisin  or  possession  of  the  land,  by  way 
of  protection  ag&inst  intrnderg,  till  the  heir  appeared  to  claim  it,  and  receive 
investiture :  during  which  interval  the  lord  was  entitled  to  take  the  profits ;  and, 
nnless  the  heir  claimed  within  a  year  and  a  day,  it  was  by  the  strict  law  a  for- 
feiture, (e)  This  practice  however  seems  not  to  have  long  obtained  in  England, 
if  ever,  with  regard  to  tenure  under  inferior  lords ;  but  as  to  the  king's  tenures 
in  capite,  the  prima  teitina  was  expressly  declared,  under  Heury  III  and 
Edwiurd  II,  to  belong  to  the  king  by  prerogative,  in  contradistinotion  to  other 
lords,  {f)  The  king  was  entitled  to  enter  and  receive  the  'whole  profits  r^„^  -. 
of  the  land,  tilllivery  was  sued ;  which  suitbeing  commonly  made  within  a  ^  ^ 
year  and  a  day  next  after  the  death  of  the  tenant,  in,  pursuance  of  the  strict  feudal 
mle,  therefore  the  king  used  to  take  aa  on  averwe  ike  firtt  fruitB,  that  is  to  say,  . 
one  year's  profits  of  the  land,  {a)  And  this  alterwaras  gave  a  handle  to  the 
popes,  who  claimed  to  be  fbudal  lords  of  the  church,  to  claim  in  like  manner 
from  every  clergyman  in  England,  the  first  year's  profits  of  his  benefice,  by  way 
of  primittee,  or  first  friiits. 

L  These  payments  were  only  dne  if  the  heir  was  of  full  age ;  bnt  if  he  was 
under  the  age  of  twenty-one,  being  a  male,  or  fourteen,  being  a  female,  Hi)  the 
lord  was  entitled  to  the  wardship  of  the  heir,  and  was  called  the  guardian  in 
chivalry.  This  wardship  consisted  in  having  the  custody  of  the  bo^  and  lands 
of  such  heir,  without  any  account  of  the  profite,  till  the  age  of  twenty-one  in 
males,  and  sixteen  in  females.  For  the  law  supposed  the  heir-male  unable  to 
perform  kuight-service  till  twenW-one:  bnt  as  for  the  female,  she  was  supposed 
capable  at  fourteen  to  marry,  and  then  her  husband  might  perform  the  service. 
The  lord  therefore  bad  no  wardship,  if  at  the  death  of  the  anoeetor  the  heir-male 
was  of  the  fall  ^e  of  twenty-one,  or  the  heir-female  of  fourteen ;  yet,  if  she  was 
then  under  fourteen,  and  the  lord  once  had  her  in  ward,  he  might  keep  her  so 
till  sixteen,  by  virtue  of  the  statute  of  Westm.  1,  3  Sdw.  I,  c  %%,  the  two  addi- 
tional years  ming  given  by  the  legislature  for  no  other  reason  but  merely  to 
benefit  the  lord,  (i)  (5)  * 

This  wardship,  so  tar  as  it  relttted  to  land,  though  it  was  not  nor  could  be  part 
of  the  law  of  feuds,  so  long  as  they  were  arbitrary,  temporary,  or  for  life  only ;  yet, 
when  they  became  hereditary,  and  did  consequently  ofl^en  descend  upon  infants, 
who  by  reason  of  their  age  could  neither  perform  nor  stipulate  for  the  services 
of  the  feud,  does  not  seem  iipon  feudal  principles  to  have  been  unreasonable. 
For  the  wardship  of  the  land^  or  custody  of  the  feud,  was  retained  by  the  lord, 

md.  I.  S,  t.  «.  (f)  SMI.  Uartfa.  a.  IS.    IT  Kdw.  n,  o.  1. 

(k)  Ult.  i  lOB.  (i)  Utt.  t  IM. 

a  say  that  the  lord  misbt 

_...^     .  , , ^ statute,  bat  the  gaardftn- 

ahip  wu  Bt  an  end.  The  distinotdon  wu  not  merely  a  verbal  an^,  for  b^g  no  longer  goaidiaa, 
he  was  not  liable  to  tiie  action*  in  ieq>eot  to  the  land  which  oa  guardian  he  moat  have  uuwered ; 
for  exampla,  tbe  widow  of  the  last  tAant  ooold  not  biing  her  writ  of  dower  against  him ;  on  Uie 
other  haod,  be  had  not  all  the  ealabQdied  righta  tA  a  guardian  oguost  the  heir,  and  therefore,  if 

■- 'ndBted  her  a  morriage  dr-"- - '" _...-.. j.       _,...... 

o  fotfeitom  of  the  value 

_-  is  neooMoiy  also  to  tnak< , , . 

if  the  female  was  maitied,  thongh  nnder  fonrtaen,  the  two  jaani  being  given  to  the  lord 
aibly  not  »o  mnob  for  Mb  benefit  ae  that  doling  that  tints  he  might  Sad  hin  ward  a  pnijier 
hOBMiid;  uid  therefore  if  he  muried  her  within  the  two  years,  he  immediatelv  lost  the  land. 
2  Inst.  903.  On  the  other  bond,  the  capability  of  marriage  at  fourteen,  and  tne  performance 
of  tbe  aervioe  by  the  hnsbaad,  were  not  toe  tola  reasons  for  limiting  her  wardship  to  that  age ; 
beoonae  by  law  she  might  marrr  at  twelva;  and  if  ahe  hod  ao  done,  and  her  hoabond  were 
able  to  peHbnq  (he  aamoe,  atlll  uie  lord  wotud  have  the  wMdaiiip  o!  the  land  till  her  age  of 
fbnrteen.    Oo.  liU.  Tft] 


he  tendered  her  a  marriage  during  the  two  yeara,  and  she  contracted  a  marriage  elsewhere,  there 
'ly  no  fotfeitmre  of  the  value  of  the  maniage  agaioRt  her. 
It  is  necMiary  also  to  make  anothw  qnolifloiMon  of  the  text,  for  the  titatate  did  not  apply 
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I  «gg  1  thftt  he  mighl  out  of  tiie  profits  thereof  proride  a  fit  person  *to  Bupply 
'-  ^  the  in&iif  B  seirioes,  till  he  should  be  of  age  to  perform  them  himself  (6) 
And  If  we  consider  the  fend  in  its  original  import,  as  a  stipend,  fee,  or  reward 
for  actual  service,  it  could  not  bo  thought  hard  that  the  lord  ^oiild  withhold 
the  stipend,  so  long  as  the  Berviee  waa  Buepended.  Though  undoubtedly  to  our 
English  ancestora,  where  such  a  stipendiary  donation  was  a  mere  snppositioii  or 
figment,  it  carried  abundance  of  hardship ;  and  accordingly  it  was  reheved  by  the 
charter  of  Henry  I,  before  mentioned,  which  took  this  custody  IVom  the  lord,  and 
ordiuned  that  the  custody,  both  of  the  laud  and  the  children,  should  belong  to  the 
widow  or  next  of  kin.    But  ihis  noble  immunity  did  not  continue  many  years. 

The  wardship  of  the  body  was  a  uonsequenoe  of  the  wardship  of  the  laud ;  for 
be  who  enjoyed  the  iufantfe  estate  was  the  properest  person  to  educate  and 
maintain  him  in  his  infancy:  and  also,  in  a  political  view,  the  lord  was  most 
conoemed  to  give  his  tenant  suitable  education,  in  order  to  qualify  him  the  bet- 
ter to  perform  those  services  which  in  his  maturity  be  waa  bound  to  render. 

When  the  male-h^  arrived  to  the  age  of  twenty-one,  or  the  heir-fnns^e  to 
that  of  sixteen,  they  might  sue  out  their  livery  or  ousterlemain  j  (£)  that  ig,  the 
delivery  of  their  lauds  out  of  their  guardian's  hands.  For  this  thev  were  obliged 
to  pay  ft  fine,  namely,  half  a  yeaPs  profit  of  tike  land ;  though  this  seems 
expressly  owitTaryti)vui0ruiearta.(l)  However,  in  oonsideration  of  their  lands 
having  oeen  so  long  m  ward,  they  were  excused  all  reliefs,  and  the  king's 
tenant  also  all  primer  seisini.  (t»)  In  oider  to  ascertain  the  profits  that  arose 
to  the  crown  by  tiiese  &nst  fhiits  of  tenure^  and  to  '^ajit  the  heir  his  hverj,  the 
itinerant  justices,  or  justices  in  eyre,  had  it  formerly  in  charge  to  make  inqni- 
sition  concerning  them  by  a  jurf  of  the  coimty,  ( »)  commonly  called  an  ittqvisitio 
post  mortoM ;  which  was  instituted  to  inquire  (at  the  death  of  any  man  of 
r*69 1  ^''^^'''^)  ^^  value  of  his  estate,  the  tenure  by  which  it  was  *holden,utd 
*■  '  who,  and  of  what  age  his  heir  was ;  thereby  to  ascertain  the  relief  and 
value  of  the  primer  seisin,  or  the  wardship  and  livery  accruing  to  the  king 
therenpnn.  A  manner  of  proceeding  that  came  in  process  of  time  to  be  greatly 
abused,  and  at  length  an  intolerable  grievance;  it  being  one  of  the  principal 
accusations  against  Empson  and  DtyUey,  the  wicked  engineo  of  Henry  VII,  that 
by  colour  of  &lBe  inquisitions  they  oompelled  many  persons  to  sue  out  livery 
from  the  crown,  who  b^  no  means  were  tenants  thereunto,  (o)  And  afterwards, 
a  court  of  wards  and  liveries  was  erected,  {fi)  for  conducting  the  same  inquiries 
in  a  more  solemn  and  legal  manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a  knight's  fee  in 
txgnte  under  the  crown,  he  waa  to  receive  tiie  order  of  knighthood,  and  was 
compellable  to  take  it  upon  him,  or  else  pav  a  fine  to  the  king.  For  in  thoee 
henuoal  times,  no  pet«on  was  qualified  for  oeeda  of  arms  and  chivalry,  who  had 
not  rvoeived  tihia  order,  whii^  Was  conferred  with  muoh  preparation  and 
solemnity.  We  may  plainly  discover  the  footsteps  of  a  similar  custom  in  what 
Tacitus  relates  of  the  Qermana,  who,  in  order  to  qualify  their  young  raen  to 
bear  arms,  pre0ent«d  them  in  a  full  assembly  with  a  shield  and  lance ;  which 
ceremony,  as  was  formerly  hinted,  (q)  is  supposed  to  have  been  the  original  of 
the  feudal  knighthood,  (r)   This  prerogative,  of  compelling  the  king's  vassals  (7) 


OOTM.  caf.  11. 

(0)  [If  an  liifiwit  tommt  by  knlglit  serviM  was  oreUed  a  knight,  the  kiog  wu  no  lonser 
«ntm«a  to  the  waidriiip  of  hia  perHoo,  nor  to  Ute  value  of  hie  mania^  Sir  John  Bedoline's 
€s«e,  Plmr.  887.  Juid  ttiB  teuon  then  asaifned  ii,  that  "  whan  he  la  made  a  knight  by  (be 
king,  who  ia  the  oUaf  omtain  of  all  obivtiiy,  or  by  eome  other  mat  captain  awwned  by  the 
king  for  that  pnrpoae,  he  u  tlieTebj[  ■Dewed  and  idinitted  to  be  able  to  pent»in  knigWs  aervioo; 
.  ana  then  hia  bodf  on^  not  to  be  in  ward,  beoaow  hw  imbaeilitf  eawei,  wd  oenaml  cotun,  ou- 

(7)  [I  do  not  find  that  tUt  pnmgattve  was  oonfined  to  the  kia^a  tenanbi :  Lord  Coke  does 
not  make  that  diatinotlon  in  hu  oonunentary  on  the  itatate  de  «ih(.    S  Inat,  593.    Sw  is  the 


J.  \^.(H)QIC 
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to  be  Imigbted,  or  to  pay  a  fine,  was  exprasdj  recognized  in  parliament  by 
the  statute  de  militibus,  1  Edv.  II.;  was  exerted  as  an  expedient  for  raising 
money  by  many  of  our  best  princes,  particnlarly  by  Edvard  VI,  and  Qneen 
Elizabeth ;  but  yet  vaa  the  occasion  of  heavy  ntnrmnrs  when  exerted  by  Charles 
I;  among  whose  many^  misfortunes  it  was,  that  neither  himself  nor  his  people 
seemed  able  to  distinguish  between  the  arbitrary  stretch,  and  the  If^l  exertion 
of  prerogative.  However,  among  the  other  concesaionB  made  by  *that  rd^nl 
unhappy  prince,  before  the  fatal  reconrse  to  arms,  he  agreed  to  diveet  >■  J 
himself  of  this  undonbted  flower  of  the  crown,  and  it  was  accordingly  abolished 
by  statute  IC  Car.  I,  c  20. 

6.  But,  before  they  came  of  age,  therewas  still  anotherpieoe  of  authority,  which 
the  guardian  was  at  liberty  to  exercise  over  his  infJant  wards ;  I  mean  the  right 
of  marriage  {maritaamm,  as  contradistinguished  from  mairitiumium),  which 
in  its  fedual  sense  signifies  the  power  which  the  lord  or  guardian  in  chivalry 
had  of  disposing  of  his  infant  ward  in  matrimony.  For,  while  the  infant  was 
in  ward,  the  guardian  had  the  power  of  tendering  him  or  her  a  suitable  match, 
without  disparagement  or  inequality ;  which  if  the  in&nts  refused,  they  forfbited 
the  value  ol  the  marriage,  valorem  maritaffii;.  (s)  that  is,  so  much  as  a  juiy 
would  assess,  or  any  one  would  bonajide  give  to  the  guardian  for  snch  an  alli- 
ance ;  {t)  and,  if  the  infants  married  themselves  without  the  guardian's  consent, 
they  forfeited  donble  the  value,  dupHcem  vaUrem  maritagii.  («)  (8)  This  seems 
to  nave  been  one  of  the  greatest  hardships  of  our  ancient  trainres.  There  were 
indeed  substantial  reasons  why  the  lord  should  have  the  restraint  and  control 
of  the  ward's  marriage,  especially  of  his  female  ward;  beoauae  of  their  tender 
years,  and  the  danger  of  such  female  ward's  intermarrying  with  the  lord's 
enemy;  {w)  but  no  tolerable  pretence  could  be  assigned  why  the  lord  should 
have  the  gale  or  value  of  the  marriage.  Nor  indeed  is  this  claim  of  strictly 
feudal  original ;  the  most  probable  account  of  it  seeming  to  be  this :  that  by  the 
custom  of  ITonuandy  the  lord's  consent  was  necessary  to  the  marriage  of 
"hXa  female  wards;  (z)  which  was  introduced  into  England,  together  wiUi  the 
rest  of  the  Norman  doctrine  of  fends:  and  it  is  likely  that  the  lords  usually 
took  money  for  such  their  consent,  since,  in  the  often-cited  charter  of  Henir 
the  First,  he'  enga^fbr  the  future  to  take  nothing  for  his  consent;  whicn 
also  he  promises  in  general  to  give,  provided  snch  female  ward  were  not 
*married  to  his  enemy.  But  this,  among  other  beneficial  parte  of  tbat  r«».  -. 
charter,  being  disregarded,  and  guardians  still  continuing  to  dispose  of  ■■  ^ 
their  wards  in  a  very  arbitrary,  unequal  manner,  it  was  provided  by  Eiing  John's 
great  charter  that  heirs  shoud  be  married  without  disparagemeni.  the  next  of 
fan  having  previous  notice  of  the  contract;  (y)  or,  as  it  was  expressed  in  the 
first  drangnt  of  that  charter,  iia  marUentur  ne  disparagenier,  et  per  consilium 
propinqiMrum  de  cOTteamrtinUate  «ua.  (z)  But  these  provisioaB  in  behalf  of 
the  relationa  were  omittea  in  the  (diartar  of  Kemiy  III ;  wherein  (»)  the  clause 
stands  merely  thus,  "haredes  mariiuitur  t^sqite  di^aragatione :"  meaning 
certainly,  b  v  IHBredes,  heirs  female,  as  there  are  no  traces  before  this  to  be  found  of 
the  lord's  claiming  the  marriage  {b)  of  heirs  male ;  and  as  Gtanvil  (c)  expressly 
confines  it  to  heirs  female.  But  the  king  and  bis  great  lords  thenceforward 
took  a  handle  (^m  the  ambignity  of  this  expression)  to  claim  them  both  sive 
»it  maeculut  swefmnina,  as  Bracton  more  than  once  expresses  it:  {d)  and  also 
as  nothing  but  disparagement  was  restrained  by  magna  carta,  they  thought 

(()  Lltt.  I  ilO.  ri;8M.UeTt.a,  8.    Co.  UU.  n.  fsJUttfllO.  Cv  J  BnoL  1. 1,  e,  ST.  1  6. 

(x)  Or.  Conrt.  W.  (ii)  Gap.  8.  edU.  Oeon.  ftl  Cm.  S,  IHA  In)  Cia.  B. 

ftjTha  wot^ twill  lto«>rfiwr«M<iiiii»Mm»»lferwJidW<faiaMtt«pt»Ttdlii|r)tf1w>Mi>a»A 
(e)L.l.t.»flt,4l-9,<!.L  (d)  L,  2,  e.  »,*!.. 

power  or  the  CDinmisiannera  bniHed  tottw  kiiM's  tanant*  in  tbaooBnuMMmslBmad  bj  Edw.  TI, 
and  ffueea  Miabetb,  wlrieh  Me  in  15  Rym.  VoA  IS*  md  403 ;  we  16  Oar,  1,  o.  30 ;  3  Roahw. 
70;  ind  booh  l,p.  404.     OHKISTIAIt.l 

(8}  [Thftt  is,  after  a  enitoble  match  IMd  baen  tenderad  hy  the  lord.  la  the  oaae  of  a  tender 
and  refliBsl,  Mid  no  mBrriage  eliewhere,  the  lord  had  the  riagto  valae.  Fenule  hdra  were  not 
mtjject  to  the  duplex  valor  naritagU.     Co.  Litt.  SB,  b.] 
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themselTes  at  liberty  to  make  all  other  advantages  that  they  could,  (e)  And 
afterwards  this  right,  of  selling  the  ward  in  niarriage>  or  else  receiving  the  price 
or  valae  of  it,  was  expressly  declared  by  the  statute  of  Kerton ;  (/)  which  is  the 
first  direct  mention  of  it  Uiat  I  have  met  with,  in  oar  own  or  any  other  law.  (9) 
8.  Another  attendant  or  conseqaence  of  tenure  by  knight-service  was  that  of 
fines  due  to  the  lord  for  every  alienaiion,  whenever  the  tenant  had  occasion  to 
make  over  his  land  to  another.  This  depended  on  the  nature  of  the  feudal 
connexion ;  it  not  being  reas^inable  or  allowed,  as  we  have  before  seen,  that  a 
feudatory  ^ould  transfer  his  lord's  gift  to  another,  and  substitute  a  new  tenant 
to  do  the  service  in  his  own  stead,  without  the  consent  of  the  lord :  and,  as  tho 
r*72 1  "'^^^^  obligation  was  considered  ae  reciprocal,  the  lord  also  could  not 
*■  -I  alienate  his  seignory  without  the  consent  of  his  tenant,  which  consent  of 
his  was  called  an  aitomment.  This  restraint  upon  the  lords  soon  wore  away ; 
that  upon  the  tenants  continued  longer.  For  when  every  thing  came  in  pro- 
cess of  time  to  be  bought  and  sold,  the  lords  would  not  grant  a  license  to  uieir 
tenant  to  aliene,  without  a  fine  being  paid ;  apprehending  that,  if  it  was  rea- 
sonable for  the  heir  to  pay  a  fine  or  relief  on  the  renovation  of  hie  paternal 
estate,  it  was  much  more  reasonable  that  a  stranger  should  make  the  same 
acknowledgment  on  his  admission  to  a  newly  purchased  feud.  With  us  in  Eng- 
land, these  fines  seem  only  to  have  been  exacted  from  the  king's  tenants  tn 
capite,  who  were  never  able  to  aliepe  without  a  license:  but  as  to  common  per- 


sons, they  were  at  liberty  hjmagna  carta,  (a)  (10)   and  the  statute  otquia  mtp- 
'     9  (h)  (if  not  earlier),  to  aliene  the  whole  of  their  estate,  to  be  holden  of  tt 
le  lord  as  they  themselves  held  it  of  before.    But  the  king's  tenants  t 


ca^te  not  being  included  under  the  general  words  of  these  statutes,  could  not 
aliene  without  a  license;  for  if  they  did,  it  was  in  ancient  strictness  an  absolute 
forfeiture  of  the  land;  (0  though  some  have  imagined  otherwise.  But  this 
severity  was  mitigated  by  the  statute  1  Edw.  Ill,  c  IS,  which  ordained,  that  in 
such  case  the  lands  should  not  be  forfeited,  but  a  reasonable  fine  be  paid  to  the 
king.  Upon  which  statute  it  was  settled,  that  one-third  of  the  yearly  value 
should  be  paid  for  a  license  of  alienation ;  but  if  the  tenant  presumed  to  aliene 
without  a  license,  a  full  year's  value  should  be  ptud.  (£)  (11) 

(t)  VrlgW,  ST.  (/)  K  Han.  M,  o.  a  (gi  Om.  »,  (kj  18  Xdw.  I,  o.  L 

(tJiliM.U.  (t}Ibld.Ki. 

(9)  [What  fruilAil  Boorcw  of  revenue  tbeae  watdsldpa  and  manitwM  of  the  teiuuitB,  who 
hald  laudi  by  knlgbt'i  wrvioe,  were  to  the  cmwn,  will  uipeu  from  the  two  fbUowinft 
instance^  ooUeoted  amung  nthen  by  Lnrd  LTttleton,  HUt.  HetL  II,  3  voL  S96 :  "  John,  Mrl 
of  linoob),  gave  Henrj  th»  Third  3000  marb  to  have  the  mairUge  of  Riohard  de  Glare,  for 
the  beoeflt  of  Matilda,  hie  eldest  danchteT ;  mid  Simon  de  Itoatfbrd  ame  the  Bame  king 
10  000  marks  to  have  the  costodj  nf  ibe  UudB  ood  heir  of  Gilbert  de  UnflraaviUe,  idth  Um 
hw's  marriage,  a  anm  eqnivalont  tn  a  handred  thonaand  poands  at  preeeat,"  In  this  eaes 
the  estate  moet  have  beeo  large,  the  minor  yoDng,  and  the  alliaooe  honorable.  For,  m  Mr. 
Hargisve  infbrma  na,  who  has  well  described  this  smoIm  d  goardiMuhip,  "  the  gnaidian  in 
ohivalr;  waa  not  aoooantable  for  the  profile  made  vf  the  infut's  lands  daring  the  wardihip, 
bat  received  them  for  his  own  private  emolamant,  snbjeet  only  to  the  bare  maintenance  of 
the  infant  And  this  gnardianship,  being  deemed  mor»  an  mterest  for  the  profit  of  the 
gnardion  than  a  tmst  for  the  benefit  of  the  watd,  wae  xaUbie  and  transfenUe,  like  tha 
ordinary  subjects  of  property,  to  the  beat  bidder;  and  if  not  dispoMd  o(  wu  traiMmlwIble 
to  the  lord's  peraonal  representatives.  Tboa,  the  onetody  of  the  InEbnfa  permn,  as  well  ai  the 
care  of  Me  eiitaCe,  mif^t  devolve  npon  Che  most  perfect  gtran)^r  to  the  Inbnt;  one  proiwted 
by  every  peconiai?  motive  to  abuse  the  delicate  and  important  tnut  of  ednoation,  wil&iMit 
any  ties  of^blood  i^  regard  to  oonnteract  the  temptations  of  mtereit,  or  any  snSoient  aatbmty 
to  restrua  him  ftom  yieliling  to  tbei/  inflnenoe."  Co.  Litt  88,  n.  11.  One  oannot  read  thu 
Tiithoat  adtoniahment  that  snoh  shonid  oontinDe  hi  be  the  condition  of  the  oonnby  till  the  year 
1660,  which,  (roni  the  ext«nninatian  of  these  foadol  oppreKODa,  ought  to  be  ngaided  as  a 
memorable  era  in  the  historv  of  our  law  and  liberty.] 

(10)  [fSm  oonstrootjon  or  nagjm  eltarta.  from  iriiiah  thin  cooseqaenoe  is  dednoed,  is  not  wy 
obviooB,  and  hae  not  alwaj'B  been  w^oved  a£    See  Snlliv.  LacL  p.  385.] 

(U)  JaatlM  GoW^e  very  properiy  TenwikH  Uiat  It  is  of  the  ntmoat  imutftaaee,  hi  dlsonoiiu  any 
point  lelating  to  tiienadat  system,  tn  determine  the  time  Which  is  spoken  of;  thos,  aocordliig  to 
fendal  prinoiple«,  and  while  those  piindptes  were  >IHc%  maintained,  alienatJun  without 
licenae  moat  nave  involved  forftitniB;  for  the  tanaut  of  aonrae  oonld  nut  have  oompelled  the 
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7.  The  last  coneequeace  of  tennre  in  cbiTalry  was  eackeat ;  irhich  is  the  deter- 
mination of  the  tenure,  or  diasolntion  of  the  mutual  bond  between  the  lord  and 
tenant  from  the  extinction  of  the  blood  of  the  latter  by  either  natural  or  civil 
means :  if  he  died  without  heirs  of  hia  blood,  or  if  hia  blood  wae  corrupted  and 
stained  by  commiBsion  of  treason  or  felony;  {12}  whereby  every  inneritable 
quality  waa  entirely  blotted  out  "and  abolished.  In  such  cases  the  lands  ra~qi 
eacheated,  or  fell  back  t«  the  lord  of  the  fee ;  U)  that  is,  the  tenure  was  *-  J 
determined  by  breach  of  the  original  condition  eipressed  or  implied  in  the 
feudal  donation.  In  the  one  caae,  there  were  no  heirs  subsisting  of  the  blood 
of  the  first  fendatoi7  or  purchaser,  to  which  heire  alone  the  grant  of  the  feud 
extended ;  in  the  other,  the  tenant,  by  perpetrating  an  atrocioua  crime,  shewed 
that  he  was  no  longer  to  t>e  trusted  as  a  vassal,  having  forgotten  hia  duty  as  a 
subject;  and  therefore  forfeited  his  feud,  which  he  held  under  the  implied  con- 
ditition  that  he  should  not  be  a  traitor  or  a  felon.  The  consequence  of  which  in 
both  caeee  was,  that  the  gift,  being  determined,  resulted  back  to  the  lord  who 
gave  it  (tn) 

These  were  the  principal  qualitiea,  firnite,  and  consequences  of  tenure  by 
knight-service :  a  tenure,  by  which  the  greatest  part  of  the  lands  in  this  king- 
dom were  holden,  and  that  principally  of  the  king  in  capite,  till  the  middle  of 
the  last  century :  and  which  was  created,  as  Sir  Sdwara  Coke  espresaly  testi- 
fies, (»)  for  a  military  jiurpose,  viz.:  for  defence  of  the  realm  by  the  king'a  own 
principal  aubjecte,  which  waa  judged  to  be  much  better  than  to  trust  to  hire- 
lings or  foreigners.  The  description  here  giveit  is  that  of  a  knight- aervice 
proper;  which  was  to  attend  the  King  in  his  wars.  There  were  also  some  other 
species  of  knight-seryice ;  so  called,  though  improperly,  because  the  service  or 
render  waa  of  a  free  and  honourable  nature,  and  eqilally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight-aervioe  proper,  and  hecanse  they  were 
sttended  with  similar  fhiits  and  consequences.  Such  Was  the  tenure  by  grand 
terjeanly,  (13)  per  magnum  aervitium,  whereby  the  tenant  was  bound,  instead 
of  serving  the  king  generally  in  hia  wars,  to  do  Some  Special  honorary  servioe  to 
the  king  in  person  ;  (14)  as  to  oarry  bis  banner,  bis  SWord,  or  the  like;  or  to  be 
his  bntler,  champion,  or  other  officer,  at  his  coronation,  (o)  It  waa  in  most 
other  respects  like  knight-service ;  (ja)  only  he  Waa  not  bound  to  pay  aid,  (q)  or 
eaonage ;  (r)  *and,  when  tenant  by  Enight'servioe  paid  five  ^pounds  for  a  |-«~ .  ■■ 
relief  on  every  knighf  s  fee,  tenant  by  grand  aeijeanty  paid  one  year's  L  *    J 


F  tenant,  «a&  bj  hia  own  aot  he  had  reoannoad  hic 

u  alwafv  B  a&aggle  in  the  advanctng  epiilt  of  the 

ago  to  luosen  the  bnnda  of  feudal  tennie  j  and  it  waj  not  be  pwclble  to  fix  the  period  at  whtob. 
tbe  practiot  at  alienation  beoame  too  atroiig  fur  the  law,  and,  being  fiist  winked  at,  whb  finallj 
lepaliied. 

(1^)  ThedoetrinA  of  oormptaon  <rf' blood  wbb  paoallar  to  Sngland.  In  the  Dnil«d  Statm 
attainder  of  treason  can  work  ocnruption  of  blood  or  ftirfeitnie  onlf  daring  the  life  of  the  peraon 
attunted.  Const  art.  3,  f  3.  And  aiiioe  the  statate  3  and  4  Wm.  lY,  a,  106^  enlarging  M  Qeo. 
Ill,  0.  145,  attainder  in  Eineland  for  any  orime  ouinot  sitend  to  the  disinheritmg  of  beirg  except 
dnnns  the  life  of  the  offender. 

113)  (llr.  Hargrave  (note  1  to  Co.  Utt.  106  a]  obeerVea,  tliat  the  tennre  by  grand  aeijeanty 


113)  (Ur.  Hargrave  (note  1 
■Ull  oontinneii,  Ihongh  it  ia  ao  TegnUt«d  by  the  12th  of  Cai.  II,  o.  S4,  aa  to  be  made  in  effect 
b«e  and  common  socage,  except  ao  far  aa  legarda  the  merely  hoiioraiy  parta  of  grand  ser- 
jeantv.] 

(14)  [Periiaps,  more  coireotly,  "to  do  some  apedal  honorai}'  aervioe  M  jmvon  to  the  king." 
the  Keniml  nile  beine  that  it  waa  to  be  done  by  the  tenant  in  peraon,  if  able,  thonsh  there  aro 
done  to  Uie  king  in  person.     This  may  explain  whv  he 


than  in  tlie  natoie  of  the jperaonal  aeivioea  which  the  han^tieat  barona  were  proud  to  render  tj> 
their  lord  paranonnt.  To  be  Uke  king's  butler  or  carver  are  Quniliar  instances.  Mr.  Madoi 
mentinDg  one  more  singular,  of  a  tennre  in  grand  aeijeanty  by  the  aervice  of  holding  the 
king'a  bead  in  the  ^p  which  carried  him  in  hia  paeaaire  between  Dover  and  WUtaond.  Baronia, 
3,0.5.] 
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vftlne  of  his  land,  were  it  much  or  little.  («)  Tenure  by  carnage,  (15)  which  waa 
to  wind  a  horn  when  the  Scots  or  other  enemiefl  entered  tie  land,  in  order  to 
warn  the  king's  subjects,  was  (like  other  sei^ices  of  the  same  natnre)  a  species 
of  grand  serjeanty.  \t) 

These  aeryicea,  both  of  chivalry  and  grand  seijeantj,  were  all  personal,  and 
uncertain  as  tA  their  qaantitv  or  duration.  Bnt,  the  personal  attendance  in 
knight-aervice  growiag  troublesome  and  inconTenient  in  many  respects,  the 
tenants  found  means  of  compounding  for  it;  by  first  sending  others  in  their 
stead,  and  in  process  of  time  making  a  pecuniary  satisfiiction  to  the  lords  in 
lieu  of  it  This  pecnniarr  satisfaction  at  last  came  to  be  levied  by  assessmenta, 
at  80  much  for  every  knignt's  fee;  and  therefore  this  kind  of  tenure  was  called 
scutagium  in  Latin,  or  aervitium  scuti ;  solium  being  then  a  well-known  denom- 
ination for  money :  and,  in  like  manner,  it  was  ctuled,  in  onr  Norman  French, 
eacuage ;  being  indeed  a  pecuniary,  instead  of  a  military,  service.  (16)  The  first 
time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II,  on  acconnt  of  his 
expedition  to  Toulouse ;  but  it  soon  came  to  be  so  universal,  that  personal 
attendance  fell  quite  into  disuse.  Hence  we  find  in  our  ancient  histories,  that, 
from  this  period,  when  our  kings  went  to  war,  they  levied  scutages  on  ttieir 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to  de&ay  their  expenses, 
and  to  hire  troops;  and  these  assessments  in  the  time  of  Hen.  11  seem  to  have 
been  made  arbitrarily,  and  at  the  king's  pleasure.  Which  prerogative  being 
i^«atly  abused  by  his  successors,  it  became  matter  of  national  clomonr ;  and 
King  John  was  obliged  to  consent  by  his  magna  carta,  that  no  scutage  should 
be  imposed  without  consent  of  parliament.,(u)  But  this  clause  was  omitted  in 
r*7fi  1  ^*^  ^^  Henry  Ill's  charter,  where  we  only  Snd  (to)  that  soutanes  *or 
^  ^  escuage  should  be  ti^en  as  they  were  used  to  be  taken  in  the  time  of 
Henry  II :  uiat  is,  in  a  reasonable  and  moderate  manner.  Yet  afterwards,  by 
statufe  25  Edw.  I,  oc.  5,  S,  and  many  subsequent  statutes,  (x)  it  was  again  pro- 
vided, that  the  king  should  take  no  aids  or  tasks  but  by  the  common  consent 
of  the  realm :  henoe  it  was  held  in  our  old  hooks,  that  escuage  or  scutage  could 
not  be  levied  but.  by  consent  of  parliament ;  (v)  such  scut^^  being  indeed  the 
groundwork  of  all  succeeding  suosidies,  and  the  land-tax  oilater  times. 

^ Since  therefore  escuage  di^red  from  knight-service  in  nothing,  bnt  as  a  oom- 

7  pensation  differs  from  actual  service,  knight-service  is  frequently  confounded 
with  it.  And  thus  Littleton  (z)  must  be  understood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  eacuage,  was  tenant  by  knight-service :  that  is,  that  this 
tenure  (mng  sabeervient  to  tb»  nulite^y  policy  of  the  nation)  was  respected  («j 
as  a  tenure  in  chivalry,  (b)  But  as  the  actual  service  was  uncertain,  and  depended 
upon  emergencies,  so  it  was  necessary  that  this  pecuniary  oompeusation  should 
be  equally  uncertain,  uid  depend  on  the  assessments  of  the  l^slature  suited  to 
those  emer^ncies.  IW  hod  the  escuage  been  a  settled,  invariable  sum,  payiAle 
at  certain  times,  it  had  been  neither  more  nor  less  than  a  mere  pecuniary  rent; 
and  the  tenure,  instead  of  knight-service,  would  have  then  been  of  another  kind, 
called  socage,  (c)  of  which  we  sh^l  ^>eak  in  the  next  chapter. 

TbU.  i  iw 

nalMr  <i>r*giiii  ne^tv,  iM  p*t  iitmmmn  emuObtmmgKtmtlri.    Cai.Jt. 

w  book  I,  Hw  m  CltJ  (AMen.  M(.  Xmmw*.  ftJiiOI. 

ijProfto&ibUarirqHtt'aitt.    Flet  I.  S,  o.  U,  »T:  fej  LIU.  (  W,  WO. 

(15)  [The  well-koown  caw  of  tha  Puiwj  horn,  irhera  a  bill  in  obaaoeiy  wu  brongbt  for  Ita 
TBOoverv,  Pnsey  v.  Pnaey,  I  Tarn.  273,  wat  an  instanoe  where  lead  had  been  held  bj  the  Piuer 
familj  uf  "  a  horn  anciently  given  to  thoir  sncentorA  by  Cannte,  the  Danish  ktng."  Canid.  Brit. 
Berks,  p.  ii03.  ad.  1607.  The  inBcriptlnn  on  Hie  horn  waa  ae  follows :  "  Sjug  Enowd  gava 
Wyllyain  Powse,  this  htmio  to  hold  by  thy  Icnrte,"] 

(L^  [Bnt  Liuleton,  Coke  and  Bracton  render  it  the  eervico  of  t^e  shield,  1.  e.  of  anoB,  beteg 
a  oonuieiuiatlun  for  actual  Rervice.     Co.  LitU  69,  h. 

Sit  M.  Wiigtat  oonsideiB  tbat  eticnnge,  Uiodgh  in  Humo  instaniien  the  oompensatlon  made  to  Ae 
1(r4  fin  thaomisdonirf' actual  service,  woe  alsolnmaoyotbere  apecnninry  ud  or  tribute  orighiaUy 
reiiarved  by  pailionlar  loids  instead  of  perwiiTal  Bertrioe,  varying  in  amnnnt  according  to  the  e^EDn- 
ditore  whioh  the  lord  had  to  tnonr  in  Ms  peraonaJ  attendsnoe  npon  the  king  in  his  wanu  ThiK 
explanation  tends  Xa  elucidate  the  distfnctiou  between  knight- service  and  eHCunge  in  the  old 
anthow.    See  Wright,  121,  134;  Lttt  s.  W,  ISO.] 


ChE4>-  5.)  AjraiBNT  EoeuflH  TfirDBE&  1S[ 

For  the  prefleat  I  have  only  to  dMeire,  tlwt  by  l^e  degenoeatiBg  of  kaight- 
scnice,  or  posonal  military  doty,  into  esonaffe,  or  pecaniary  uaeaameiLta,  all  the 
advantages  (either  promited  or  teal)  of  the  ffiodal  couetdtatioa  were  destroyed, 
and  nothing  but  the  hardsMpe  remaioed.  lofitead  of  fonaing  a  national  militia 
composed  of  harouB,  knights,  and  gentlemen,  bonnd  by  their  interest,  their 
honour,  and  their  otutha,  to  defbod  their  king  and  oooutry,  the  whole  of  this 
system  of  *tennrce  odw  tendsd  to  nothing  else  h^t  a  wretched  means  of  r^a  -■ 
raising  mone^  to  pay  an  army  of  occasional  mercenaries.  In  the  meui  ^  ' 
time  the  fiunilies  of  all  our  nobility  and  gentry  groaned  nnder  the  intolerable 
burthens,  which  (in  consequence  of  the  fiction  adopted  after  the  conquest)  were 
introduced  and  laid  upon  them  by  the  subtlety  and  finesse  of  the  Norman  law- 
yers. For,  besides  the  scutages  to  which  they  were  liable  in  defect  of  personal 
attendance,  which  however  were  aeiesaed  by  tbemBelves  in  parliament,  thev  might 
be  called  upon  by  the  king  or  lord  paramount  for  aids,  whenever  his  eldest  son 
was  to  be  knighted,  or  his  eldest  daugtrtcr  manied;  nbt  tn  ttireaM  the  ransom  of 
his  own  person.  The  heir  ou  the  death  of  his  auceetor,  if  of  full  age,  was  plun- 
dered of  the  first  enwluDHnts  arising  fnHn  his  inheritance,  by  way  of  relief  and 
primer  eeiain ;  and  if  uader  age,  of  the  whole  of  his  «etate  during  iidancy. 
And  then,  as  Sir  Thomas  Smith  (d)  very  feelingly  complains,  '■  when  be  came 
to  his  own,  after  he  was  out  of  vfardaJUp,  his  woods  decayed,  hon^g  fallen  down, 
stock  wasted  and  gone,  lands  let  forth  and  ploughed  to  be  barren,"  to  reduce  him 
stiU  fhrther,  he  was  yet  to  pay  half  a  yearns  profits  as  a  fine  for  suing  oat  his 
livery  ;  and  ^so  the  price  or  value  of  his  marriage,  if  he  refused  such  wife  as  hie 
hHd  and  goardian  had  bartered  for,  and  imposed  upon  him ;  or  twice  that  value 
if  he  married  another  woman.  Add  to  this,  the  untimely  and  expensive  honour 
of  knighiheed,  to  make  his  poverty  more  oompletelj  splendid.  And  when  by 
theae  dedaotions  his  fortune  was  so  ehattfired  and  ruined,  that  perhaps  he  was 
obliged  to  sell  bis  patrimony,  he  had  not  even  that  poor  privile^  fdlowed  him 
witbont  paying  an  exorbitant  fine  for  a  licenae  of  alienaiion.  (17) 

A  slavery  so  complicated,  and  ao  extensive  as  this,  called  aloud  for  a  remedy 
in  a  nation  that  boasted  oi  Its  freedom.  Paliiatires  were  from  time  to  time 
applied  b^  successive  acts  of  parliament,  which  assuaged  some  temporary  griev 
aoces.  Till  at  length  the  humanity  of  King  James  I  consented,  (e)  in  considera- 
tion ofaprop^equivalent,  to  aboUsh  them  all;  though  the  plan  *proceeded  r«»n-i 
not  to  effect ;  in  like  manner  as  he  had  formed  a  scheme,  and  begun  to  I-  ■* 
put  it  into  execution,  for  removing  the  feudal  grievmce  of  heritab^  jnrisdiotioa 
m  Scotland,  (/)  which  has  unce  bera  pursum  wad  effected  by  the  statute  20 
Geo.  II,  c.  43.  {g)  King  James's  plan  for  exchaagiog  oar  military  tenures  seems 
to  have  been  nearly  the  same  as  that  which  has  been  einoe  pursued;  only  with 
this  diSerenoe,  that,  by  way  of  com^peusation  foi  the  loss  which  the  crown  and 
other  lords  woald  sustain,  an  annual  fee-&rm  rent  was  to  have  been  settled  and 
inseparably  annexed  to  th»  crown  and  aesored  to  the  inferior  lords,  payable  out 
of  even  kn^;ht'B  fee  within^  their  respective  seignories.  An  expedient  seemingly 
much  better  than  the  hereditary  excise,  which  was  adfterwards  made  the  principal 
equivalent  for  these  concessions.  For  at  length  the  uilttary  t«anres,  with  all 
their  heavy  i^pendagea  (having  during  the  usurpation  been  diacontinued,)  were 
destroyed  at  one  blow  by  the  statute  13  Car.  II,  c  24,  which  enacts,  "  that  Uie 
court  of  wards  and  liveries,  and  all  wardships,  liveries,  primer  seisins,  and  one- 
torlemains,  values,  and  forfeitures  of  marriage,  by  reason  of  any  tenure  of  the 
hii^  or  others,  be  totally  taken  away.  And  that  aiU  fines  for  abenations,  tenures 
by  homage,  knight-sen-ice,  and  esouage,  and  also  aids  formarrying  the  daughter 
or  knighting  the  son,  and  all  tenures  of  the  king  in  capite,  be  likewise  taken 

(d)  CDiBmonw.  1. 1.  n.  a  {*)  *  Init.  Wt.  (ty  DallTtnp.  of  Tndi,  Wt. 

(a)  B)F>ao(lMr«UtataorUismne:r<v(lSOea.  n.  a.  W.I  Un  Immb  nf  w— ~ -'"- "— ' — --  •'- 

knigU' ' '     — ' '■ '"  * ..- 1.-..- J  J-  n„..._i 


JKU-Mrrln  (^  iSniiiiiid)  k  Ibravar  aboUibad  li 


(17)  [TbeIlDenaewMtob»paidb7  tbealieoee;  Uiat  Ii,  ha  was  liaUeforiti  but  of  oonm  it 
funned  part  of  the  pnrchaDe-monej  of  the  land.  ] 
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awftj.  (IS)  And  that  all  Borte  of  tenaret,  held  of  the  kins  or  others,  be  turned 
into  iree  and  common  socage:  save  only  tennres  in  frankalmoign,  copyholds, 
and  the  honorary  eervioes  (withont  the  slavish  part)  of  grant  sei^eanty."  A 
statute,  which  vaa  a  greater  aoqniaitioa  to  the  civil  property  of  this  kingdom 
than  even  magna  carta  itself;  since  that  only  pruned  the  laxariuices  that  had 
grown  out  of  the  military  tenures,  and  thereby  preserved  them  in  vigour ;  but 
the  statute  of  King  Charles  extirpated  tiie  whole,  and  demolii^ed  both  root  and 
branches. 


OHAPTBB  VL 
OF  THE  MODERN  ENGLISH  TENURES. 

AlTHOtroH,  by  the  means  that  were  mentioned  in  the  preceding  chapter,  the 
oppressive  or  military  part  of  the  feudal  constitution  itself  was  nappily  done 
away,  yet  we  are  not  to  imagine  that  the  constitution  itself  was  utterly  laid 
aside,  and  a  new  one  introdut^  in  its  room :  since  by  the  statute  12  Car.  H,  the 
tenures  of  socage  and  frankalmoign,  the  hononrary  sernces  of  grand  seijeanty, 
and  the  tenure  by  copy  of  court  roll,  were  reserved;  nay  ^1  tenures  in  general, 
except  frankalmoign,  zrand  eeijeanty,  and  copyhold,  were  reduced  to  one  gen- 
eral species  of  tenure,  then  welt  known,  and  aubsiBting,  called  free  aTid  common 
socage.  And  this  being  sprung  from  the  same  feadal  origin^  as  the  rest,  demon- 
strates the  necessity  of  fuUy  contemplating  that  ancient  system  ;  since  it  is  that 
alone  to  which  we  can  recur,  to  explain  any  seeming  or  real  difficulties  that  may 
arise  in  onr  present  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-service,  consisted  of  what  were  reputed 
the  most  free  and  honourable  services,  but  which  in  their  nature  were  noavoid- 
ably  uncertain  in  respect  to  the  time  of  their  performanca  The  second  species 
of  tenure,  or  free-socaae,  consisted  also  of  f^  and  honourable  services ;  but 
such  aa  were  liquidated  and  reduced  to  an  absolute  certainty.  And  this  tenure 
r,-n  1  not  only  subsists  to  'this  day,  but  has  in  a  manner  absorbed  and  Bwal- 
^  -I  lowed  up  (since  the  statute  of  Charles  the  Second)  almost  every  other 
species  of  tenure.    And  to  this  we  rae  next  to  proceed. 

II.  Socage,  in  its  most  general  and  extensive  signification,  seems  to  d^iote  a 
tenure  by  any  certwn  and  determinate  service.  And  in  this  sense  it  is  by  onr 
ancient  writera  constantly  put  in  opposition  to  chivalry,  or  knight-servioe,  where 
the  render  was  precarious  and  uncertain.  Thus  Bracton ;  (a)  if  a  man  holds  by 
rent  in  money,  without  any  escnage  or  seijeanty,  "  id  tenmteTUum  did  pottMt 
socagium:"  but  if  you  add  thereto  any  royal  servioe,  or  escuage,  to  any,  the 
smallest  amount,  "iUud  dicipotvrit  feodum  militare."  So,  too,  the  author  of 
Fleta;  ($)  "ex  donationibua,  terviHa  militaria  vel  magna  tsrjantianon  amti- 
nentibus.  oritur  nobis  quoddam  nomen  generaie,  yuod  est  aocagium^  Littleton 
also  (c)  defines  it  to  be,  where  the  tenant  holds  his  tenement  of  the  lord  by  any 


(16)  [Botii  Ht.  Uadax  and  Mr.  Hnrgrave  bave  taken  nottoe  of  this  inaooiUMT  in  Om  tids 
■nd  tK>d7  of  the  aot,  via.  of  takmg  swi^  tennrea  m  oamtt :  Had.  Bar.  Ang.  238 :  Co.  litL  108, 
n.  5 ;  for  tenure  iti  oopito  dnufiee  nottuog  more  than  uiat  Iha  Mng  is  tlie  immediatfl  lord  of  tbe 
Jaod-owner;  and  tJie  jand  mi^t  have  been  eiUier  or  milltan'  or  socage  tenure.  Tbe 
' ^t  language  was  held  by  the  weaker  of  tbe  hoa«o  of  comnionn  in  his  pedantio 


addreet  to  the  throne  npMi  pnMntaug  this  bill:  "Boyal  air,  four  tenmea  in  ea^U  are  not 
oolv  turned  into  a  t«iiare  in  Mcaoe  (thoudi  that  alone  will  forever  give  your  mueity  a  jaat 

_,  t.  ._i^.,.  ._   ...  , , , ,  .t .,  .__  „..  _.,  ..^  .,  .^  are  likewise 

of  wards,  f  oa 
Dom.  Ptoo.  11 


right  and  tills  to  the  labor  of  onr  plowg,  and  the  sweat  of  our  brows),  but  they  are  likewise 
tamed  into  a  tenure  in  ixn-de.  what  yoQr  m^eaty  had  before  in  your  oooit  of  wards,  f  oa 
will  be  Bore  to  find  it  heisaflor  in  the  exoDMner  M  your  peotile'H  heaits."  Joom.  Dom.  Ptoo.  11 
VOL  834.] 
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eertain  bbi'iwb  im  lia«  of  all  other  aerrioea ;  bo  that  they  be  not  serrioea  of  chiv- 
alry, or  knight^seo^ice.  Aad  ♦hwBiFa  •fWward^  ((2)  he  telle  tu,  that  whatsoever 
is  not  tenure  in  chivalry  is  tenure  in  Bowgn:  in  like  manner  m  it  is  defined 
by  Finch,  (e)  a  tenure  to  be  done  ont  of  war.  The  sern«e  mwfetlHMfare  be  cer- 
tain, in  orderto  denominate  it  sooase:  as  to  hold  by  fealty  and  20«.  rent;  «c, 
by  homage,  fealty  and  30«,  rent:  or,Dy  homage  and  fealty  without  rent  or,  by 
feaity  and  certain  corporal  service,  as  ploagfaing  the  lord's  land  for  three  da^ ; 
or  by  fealty  only  without  any  other  service :  for  all  these  are  tenures  in  socage.  (/) 
Bnt  socage,  as  was  hintf^  in  the  last  chapter,  is  of  two  sorts :  /rra  socage, 
where  the  servioes,  are  not  only  oertaiu,  bnt  honourable;  and  viUmnsocage, 
where  the  services,  though  certain,  are  of  a  baser  nature.  Such  as  hold  by  Uie 
former  tenure  ate  called  in  Qlanvil,  (^)  and  other  snbseqaent  authors,  by  the 
name  of  lid»ri  tokemanni,  or  tenants  in  f^ee-socage.  Of  this  tenure  we  are  first 
to  speak ;  and  this,  both  in  the  *natnre  of  ite  service,  and  the  fhiits  and  r^g^  -. 
consequences  appertaining  thereto,  was  always  by  much  the  moat  free  and  '  ^ 
independent  species  of  anv.  And  therefore  I  cannot  bnt  assent  to  Ur.  Som- 
ner's  etymology  of  the  wora;  (h)  who  derives  it  from  the  Saxon  appellation  aoc, 
which  aignifies  liberty  or  privilege,  and  being  joined  to  a  usual  termination,  is 
called  socage,  in  Latin  eocagivm;  signij^ng  thereby  a  free  or  privileged  tennre.(*) 
Tbie  etymology  seems  to  be  much  more  just  than  that  of  our  common  lawyers 
in  general,  who  derive  it  from  aoca,  an  old  I^tin  word,  denoting  (as  they  tell  us) 
a  plough :  for  that  in  anoient  time  this  socage  tenure  oousiated  in  notning  else 
but  services  of  husbandry,  which  the  tenant  was  bound  to  do  to  bis  lord,  as  to 
plough,  sow,  or  reap  for  him ;  but  that  in  process  of  time,  this  service  was 
changed  into  an  annual  rent  by  consent  of  all  parties,  and  that,  in  memory  of 
its  onginal,  it  stil)  retains  the  name  of  socage  or  plough  service,  (k)  But  this 
by  no  means  agrees  with  what  Littleton  himself  tells  U8,(/)  that  to  hold  by  fealty 


only,  without  paying  any  rent,  ie  tenure  in  socage ;  for  here  is  plainly  no  com- 
for  plough-servioe.  Besides,  even  services,  confessedly  of  a  military 
1  onginal  (as  escnage,  which,  while  it  remained  uncertain,  was  eqniv* 


mutation  for  plough- 
nature  and  onginal  ( 


alent  to  knight-service),  t^e  instant  they  were  reduced  to  a  certainty  changed 
both  their  name  and  nature,  and  were  called  socage,  (m)  It  was  the  ceriainty 
therefore   that  denominated  it  a  socage  tenure ;  and  nothing  sure  could  be  a 

£  eater  liberty  or  privilege,  than  to  have  the  service  ascertained,  and  sot  left  to 
e  arbitrary  calls  of  the  lord,  as  the  tenures  of  chivalry.  Wherefore  also  Brit- 
ton,  who  describes  lands  in  socage  tenure  under  the  name  ot  fraunke /erme,  (n) 
tells  as,  that  they  are  "  lauds  and  tenemente  whereof  the  nature  of  the  fee  is 
changed  by  feoffment  out  of  chivtUvy  for  certain  yearly  services,  and  iu  respect 
whereof  neither  homage,  ward,  marriage,  nor  relief  can  be  demanded."  Wnich 
leads  us  also  to  another  observation,  tiiat  if  socage  tenures  were  of  such  baso 
and  servile  *original,  it  is  hard  to  account  for  the  very  great  immunities  r«o.  -i 
which  the  tenante  of  them  always  enjoyed ;  bo  highly  superior  to  those  ^  -> 
of  the  tenante  by  chivalry,  that  ft  was  thought,  in  the  reigns  of  both  Edward  I 
and  Charles  II,  a  point  of  the  ntmost  importiuice  and  vuue  to  the  tenants,  to 
reduce  the  tenure  by  knight-service  bo  fraunke  ferrae  or  tonure  by  socage.  '  We 
may,  therefbre,  I  think,  lairly  conclude  in  lavour  of  Somner's  etymology,  and 
the  liberal  extraction  of  the  tenure  in  frse  socage,  against  the  authority  even  of 
Littleton  himselFl 

Taking  this  then  to  be  the  meaning  of  the  word,  it  seems  probable  that  the 
socaee  tenures  were  the  relics  of  Saxon  liberty :  retained  by  snch  persons  as  had 
neither  forfeited  them  to  the  king,  nor  been  obliged  to  exchange  their  tenure 
for  the  more  hononrable,  as  it  was  called,  but,  at  the  same  time,  more  burthen- 
some,  tenure  of  knight-service.  This  is  peculiarly  remarkable  in  the  tenure 
which  prevails  in  Kent  called  gavelkind,  which  is  generally  acknowledged  to 
be  a  species  of  socage  tenure ;  (o)  the  preservation  whereof  inviolate  from  the 
(ifjiiis.  r<;i^iA.  ovutciiir,  u8,iiB.  i'«;x.a,E.7. 

rOln  111^  muner  Skene,  In  hla  eipiwltlaii  of  tliB  Soota' Uw.  tlUe  (Miv*,  tell  D 


«.», 
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inno'nitioiu  of  the  Noimao  fitOLqtierar  is  »  £iot  nnivenallj  known.  And 
those  who  tbns  prMerred  tb«ir  liberties  were  aaid  to  hold  in  free  tmd  common 
sooage. 

As  therefore  the  grand  criterion  &nd  diatingaiehing  mark  of  this  epecies  of 
tenure  are  the  having  ite  renders  or  services  ascertained,  it  will  include  ander  it 
all  other  methods  of  holding  firee  laods  b^  certain  aud  inTaiiable  rentA  and 
duties :  and,  in  particalar,  peiit  aerytantf,  tenure  in  burgage,  and  gavelLind. 

We  ma»  remember  that,  by  the  statnte  li  Car.  II,  grand  aerjeauty  is  not 
itself  totally  abolished,  but  only  the  slansh  appendages  belonging  to  it :  for  the 
honorary  serrices  (snch  aa  canying  the  king's  swurd  or  haoMr,  ofBoiating  as 
his  butler,  carver,  &.O.,  at  thtt  eoronaiion)  are  still  reserved,  l^ow  peiit  aergeanig 
bcai-B  a  great  resemblance  to  grand  seijeanty ;  for  as  the  one  is  a  persoaal  service, 
so  theotheriaarent  orrender,  both  tending  to  some  pnrpoae  rdUitive  to  Ui« 
r*821  ''^'^^  *pers(m.  Petit  seiieanty,as  <ufined  by  Littleton,  (^)  conaiats  in 
1  ^  holmng  lands  of  the  king  by  the  aervioe  of  rendering  to  him  annually 
some  small  implement  of  war,  as  a  bow,  a  eword,  a  hmoe,  an  arrow,  or  the  like. 
This,  he  says,  {g)  is  bnt  socage  la  effect :  for  it  is  no  personal  service,  but  a 
certain  rent:  and,  we  may  ad^  it  is  olearly  no  prediai  service,  at  service  of  the 
plon^,  bnt  in  all  respects  Uberum  et  commvne  aocagium :  only  being  held  of 
the  bng,.  it  is  by  way  of  enunenoe  digniSed  with  the  title  otparwm  aervitium 
regis,  or  petit  serjeanty.  And  mama  carta  respected  it  in  this  light,  when  it 
enacted,  (r)  that  no  wardship  of  the  lands  or  body  should  be  claimed  by  the  king 
iu  virtne  of  a  tennre  by  petit  seHeanty.  (1) 

Tenare  in  burgage  is  desoribed  by  G-luivil,  («)  and  is  expressly  said  by  Little> 
ton,  (0  to  be  but  tenuze  in  socaee :  and  it  ia  where  the  king  or  other  person  is 
lard  of  an  ancient  boron^,  in  which  the  tenements  are  hekfby  a  rent  certain.  (u> 
It  is  indeed  only  a  kind  of  town  soca^ ;  as  comtnon  socage,  bv  which  other 
lands  are  holden,  is  usually  of  a  rand  nature.  A  boroi^b,  as  we  nave  formerly 
seen,  iansnally  distangnished  fromotber  towns  by  the  nghtof  sending  mesnbecs 
to  parliament,  and,  where  the  right  of  Section  ia  by  burgage  tenure,  tJiat  alone 
ia  a  proof  of  tiie  antiquity  of  tli«  borough.  Tenure  in  burgage,  therefore,  or 
burgage  tenure,  is  where  iiouses,  or  lands  which  were  formerly  thesite  of  houses, 
i&  an  ancient  borough,  see  held  of  some  lord  in  common  socage,  by  a  certain 
established  rent  And  these  seem  to  have  withstood  the  shock  of  the  Norman 
encroachments  principally  on  account  of  th«T  insignificancy  ;  which  made  it 
not  worth  while  to  compel  them  to  an  alteratioo  of  tenure ;  as  an  hundred  of 
them  put  together  would  soarue  have  amounted  to  a  knight's  fee.  Besides,  the 
owners  of  them,  being  chiefly  artificers  and  nersons  engaged  in  trade,  could  not 
with  any  tolerable  propriety  be  put  on  suon  a  military  estabtiehment,  as  the 
tenure  m  ohiv^rr  was.  And  here  also  we  have  again  an  instauce,  where  a 
tennre  is  oonfessedly  in  socage,  and  yet  oonld  not  possibly  ever  have  been  held  by 
r*83 1  P'*><'S^''B^>^i>^  i  since  the  'tenants  mnst  have  been  citizens  or  burghers, 
1^  ^  the  situadoB  frequently  a  walled  town,  the  tenement  a  aingle  house  ;^ 
so  that  none  of  the  owners  was  probably  master  of  a  plough,  or  was  ^le  to  use 
one,  if  he  had  it.  The  boti  socage  therefore,  in  which  these  tenementsare  held, 
seems  to  be  pUinly  a  remnant  (rf  Saxon  liberty ;  which  may  also  account  for  the 
great  variety  of  customs,  affecting  many  of  tnese  tenements  so  held  in  ancient 

(]i)(Ua.  (JHUO.  tr)Ci^.«.  ii)La.1,oap.t  ((1  f  101.  (M)  UK.  i  IM,  ISi. 

(1)  C^nie  tenure  of  petit  Beneantj  ie  not  tumwl  in  12  Cu.  II,  bat  the  statnte  ia  not  wfthiint 
its  operation  on  tbie  tenure.  It  being  neceBsarilj  a  tennre  in  oaptte,  tbonsh  in  effbct  only  m  b; 
noci^,  Uvery  and  primer  geiein  were  oF  omme  mc^ident  to  it  tm  &  dmeent,  asd  tlicee  are 
ezprewly  taken  away  bj  tha  atstnte  fmtn  eveiy  Bpeoies  of  tennre  m  capita,  ai  veil  Mcage  m 
et^te  M  kniebC's  Bervicetit  capile.  Bat  wa  appiehend  tbat  ta  other  respects  petit  m^eann  is 
the  same  as  it  was  before,  that  it  continues  in  deDomination  and  still  is  a  dipiified  branoh  of 
the  tenure  bj  soca|tQ.  (nim  which  it  onty  diSbrs  in  name  on  accoont  of  its  refereaoe  to  war. 
Harg.  and  Batl.  Co.  LitL  108  b.  n.  1.  The  tenure  bv  whioh  the  grants  to  the  duke  of  Mari- 
bonn^  and  the  dake  of  Wellingtm,  tbr  their  great  mitltaiy  Mrriem,  are  bald,  an  of  tUa  kind, 
each  reodeiiiigasmsll  flag,  or  enaign  annnallr,  wbiohls  dqiodtedin  VlndaorDastle.] 
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Intrgage:  the  prinoipol  nad  noet  renuitable  of  vbieii  is  that  oalled  Borough 
Engl^,  (i)  so  named  in  ooatradistiiioCioti  as  it  vera  to  tlie  Nnnsim  cnstonu^ 
and  which  is  taken  notice  of  bj  GIohtII,  (w)  and  b;  Littleton  ^  {x)  Tie. :  that  tiie 
yonngeflt  Bon,  and  not  tlie  ddest,  succeeds  to  tbe  burgage  tenement  on  t^e  death 
of  his  father.  For  whit^  Littleton  {y)  givcB  this  reaaon ;  became  the  jaia^fsi 
eon,  bj  reason  of  his  tender  age,  is  not  ao  oajpaUe  as  the  rest  of  hii  brethicoi  to 
help  himself.  Other  anthors  (t)  hare  indeed  given  a  much  stranger  reason  for 
this  cnstom,  as  if  the  lord  of  uie  fbe  had  anciently  a  right  of  ooncnbinage  with 
his  ten»ife  wife  on  her  wedding  ni^t;  and  that  therefore  the  tenemeoit 
desoended  not  tu  tiio  eldert,  but  the  jonngeot  son,  who  mis  more  certainly  the 
ofbpring  of  the  tenant.  Bnt  I  cannot  learn  that  ever  titis  eottom  prerailed  in 
England,  thongh  it  certainly  did  in  Bootland  (under  the  name  of  merduta  or 
marcheta),  till  abolished  by  Maloobn  IIL(a)  And  pwhaps  a  more  ration^ 
Mooant  than  either  m^  be  fetched  (thotwhataBamcientdistanoe)  finom  tlie 
)»aotioe  of  tbe  Tartare ;  araeng  whran,  accordiitg  to  U&et  Doholde,  this  cnstom 
of  descent  to  tlte  yonngest  son  also  praraik.  That  nation  is  oomposed  tot^y  of 
^ephenJs  wtd  Kerdsmen ;  and  the  eUer  sons,  as  sa<»i  as  they  are  cwoble  of 
kaoing  a  paetorial  life,  migrate  iraa  their  fother  with  »  certain  allotment 
of  catue ;  and  go  to  seek  a  new  habitation.  The  youngest  ion,  theicibre^  who 
continnes  latest  with  his  fi^er,  is  naturally  the  heir  of  his  h«iua,  the  not  being 
already  ^»vrided  for.  And  thoB  we  find  that,  among  many  other  northmn 
nations,  it  was  the  onetom  for  all  the  sons  bat  one  to  migrate  from  the  fitther, 
which  one  *beoMne  his  heir.(&)  So  that  possibly  this  otutom,  wharsrer  r*g4-i 
it  prerails,  may  be  the  rannant  of  that  pastoral  state  of  onr  Biitisfa  and  *■  ^ 
Oermtu)  anoeeiOTs,  which  Ctoear  and  Taoitiis  desorihe.  Other  speoial  onabms 
there  are  in  different  boigage  tenores;  as  that,  in  some,  tbe  wife  dtall  be 
endowed  of  a&  her  htisbaau's  tenements,  (e)  and  not  of  the  third  port,  only,  ob 
at  the  eommon  law :  and  that,  in  others,  a  mui  might  di^ose  of  bis  tenemtotts 
by  will,  ((i)  whi<dt,  in  general,  was  not  permitted  after  the  oonqoest  till  the  raign 
of  Henry  the  Eighth;  thoagfa  in  the  Soson  tames  it  was  allowable. (0)  A 
pregnant  proof  tbat  theee  liberties  of  socage  tenTire  wen  fragments  of  Saxon 
]ib^.(3) 

185,  (VI  im.  U)3Uoa.  Prof. 

„ _.,...    Av.  JRu.  I.t,a-SI. 

npa^gm.  mutir.  a.  I.) 

10  utt.  iKn.         '<»  t  tn.         [■)  wrisu,  m. 

(S)  [This  Mutom  prsTaflad  in  the  nuwwi  of  Fold,  CaodoTar,  Vem,  and  Loi^imgtiia,  in 
Btaffiirdflhiiei  Bishop  Hamptan,  Herefordahlrei  HftTenhom,  Bnesei;  U^den,  Esaai;  BUibj, 
East  Biding,  Yorkshire ;  ana  wme  othen. 

In  aoiue  pUces  the  caatom  is  oonfined  to  tbe  children  of  ths  daoewed  proprietor;  in  othgni, 
in  de&olt  of  childieu,  the  jonDgeW  brother  ur  other  ooilaterftl  male  lelatlMi  ie  prefensd. 
Bnt  the  former  cnstom  is  the  moet  uaual.  In  ionie  placet  the  joniigest  /entol*  relations,  lin- 
eal and  collateral,  inherit  on  fulnre  of  helrB  male.] 

(3)  [Cnstom,  if  properly  pleaded  and  proved,  eeoma  to  be  MnolngiTe  In  all  qneetknii  a«  to 
desoent  in  boroo^  Eaicliah.  In  Chapraon  e.  Ohapman,  llarcfa,  64,  pi.  8S,  a  oiulom  reepeotinff 
certain  lands  In  borongh  Bnghah,  that,  if  there  were  au  e«tat«  in  fee  in  those  lands,  they  should 
dMcend  to  the  jonnger  son,  accmding  to  the  custom ;  bnt  if  the  eB(al«  was  in  tail,  ihaj  shottld 
'  'o  the  heir  at  common  law;  vas  held  to  be  good.  The  castomoiT  descent  may,  in 
■  '  "-"■  ' -       '      '       "  '-.r,*.J  -       — 


particnlBr  places,  be  conflned  to  estates  in  fee  simple.     Reeve  «.  Malster,  w.  JoneB,  363;  i 
see  AppeDd.  to  Robbina.  on  Gavelk.    Bnt  it  may  eit«nd  to  fee  tail,  ur  any  other  inheritaouo. 
Lord  Coke  i^s:  I  InsL  110,  bj  "if  lands  of  the  natoce  of  borongh  English  be  letten  to  a 


And,  iu  the  same  place,  be  tells  ns,  "the  onstomat;  descent  may  in  puljonlar  places, 
extend  to  oollateralB;"  but  lien  it  must  be  spedally  pleaded'  for,  the  custom  is  in  moat 
places  oonflned  to  caaes  of  lineal  descent:  Bayley  «.  Btovens,  Cro.  Jao.  198;  Keve  v.  Barrow, 
Cro.  Car.  410;  and  where  lands  wonld  at  common  law  descend  to  the  isane  of  tbe  eldest  aon, 
Jmv  r^manttatio»i»,  they  wiB,  by  the  outom  of  borouch  English,  descend  npon  the  issne  of 
the  yomigesL  Clementa  v.  Sondamore,  3  Lord  Raym.  1024;  S.  C,  1  P.  Wms.  63;  and  1  Balk. 
S43.  Tbe  aoarae  of  daeent  of  lands  held  in  gavelkind,  or  in  borongh  English,  oaunon  be 
altoed  by  any  limitation  of  the  paiUeB ;  tea  oustoms  which  go  with  the  landj  and  direct  the 

e  of  inhetitaooe,  oaii  be  altored  omy  by  parliament.    Oo.  Utt  27,  a;  Jenkins  Cent,  page 

-    -  -1,  b.;  Boeti.  Aistrop,  ST.  Blocks.  12S»;  S  Hal^B  Hist  of  Com.  L.  1(3. 


8.  P.,  Dyer,  179,  b.;  Boe  e.  AiBtrop,S 
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The  nature  of  the  tenure  in  gatMUdnd  affords  m  a  still  stronger  ailment  It 
is  nniTereally  known  what  strnggles  the  Kentish  men  made  to  preserre  their 
ancient  liberties,  and  with  how  much  snooees  those  strnggleg  were  attaaded.(l) 
And  as  it  is  principal!;]  here  that  we  meet  with  the  custom  of  gavelMnd  (though  it 
was  and  is  to  be  found  in  some  other  parts  of  the  kingdom,  (/>  we  may  fairly  opn- 
clude  that  this  was  a  part  of  t^ose  liberties ;  agreeably  to  Mr.  Selden's  ojiinion,  that 

fiYelkind  before  the  Norman  conquest  was  the  general  custom  of  the  realm.  ( g) 
he  distinguishing  properties  of  this  t«niit«  are  various;  some  of  the  prin- 
cipal are  these:  1.  The  tenant  is  of  age  sufficient  to  aliene  his  estate  by  feoSment 
at  the  age  of  fifteen.  (A)  2.  The  estate  docs  not  escheat  in  case  of  an  attainder 
and  execution  for  felony ;  their  maxim  being  "  the  &ther  to  the  bough,  the  son 
to  the  plough."  (O  3.  In  most  plaoes  he  had  a  power  of  devising  lands  by  will, 
before  the  statute  for  that  purpose  was  made.  {]e)  4.  The  lands  descend,  not  to 
the  eldest,  youngest,  or  any  one  son  only,  but  to  all  the  sons  together ;  (0  which 
r*85 1  ^^  indeed  anciently  tiie  most  nsual  ^course  of  descent  all  orw  Eng- 
I-  -l  land,(fn)thoQgh  inpartioularplaoeBputienlsroastomspreirailed.  These, 
unong  other  properties,  distinguished  this  tennre  in  a  most  remarkable  manner: 
and  yet  it  is  said  to  be  only  a  species  of  a  socage  teraure,  modified  by  tlie  custom 
of  the  country;  the  lands  being  holden  br  suit  of  oourt  and  feal^,  which  is  a 
service  in  its  nature  certain.  («)  Wherefore  ny  a  charter  of  King  John,  (o)  Hubert, 
archbishop  of  Canterbury  was  authorized  to  exchange  the  gavellund  tenures 
holden  of  the  see  of  Ouiterbury,  into  tenures  by  knighfs  serrioe ;  and  by  statute 
31  Hen.  VIII,  c.  3,  for  disgaveling  the  lands  of  divers  lords  and  gentlemen  in 
the  county  of  Ksnt,  they  are  directed  to  be  descendible  for  &t%  future  likt  other 
landt  whiek  were  never  holden  by  service  of  eocage.  Now  the  immunities  which 
the  tenants  in  gavelkind  enjoyed  were  such,  as  we  cannot  conceive  should  be 
conferred  upon  mere  ploughmen  and  peasants ;  from  all  which  I  think  it  sufll- 
ciently  clear  that  tenures  in  free  socmge  are  in  general  of  a  nobler  original  than 
is  assigned  by  Littleton,  and  after  him  b^  the  bulk  of  our  common  lawyers. 

Having  thus  distributed  uid  distingnished  the  several  q>eoieB  of  tenure  in  ftee 
socage,  I  proceed  next  to  shew  that  this  also  partakes  very  strongly  of  the  feudal 
nature.  Which  may  probablv  arise  from  its  ancient  Sajcon  original ;  since  (as 
was  before  observed)  (^)  feuas  were  not  unknown  among  the  saxons,  though 
they  did  not  form  a  part  of  their  military  policy,  nor  were  drawn  out  into  such 
arbitrary  consequences  as  among  the  Normans.  It  seems  therefore  reasonable  to 
imagine,  that  socage  tenure  existed  in  mu(^  the  same  state  before  the  conquest 

(/I  StaL  W  Hen.  Tin,  c.  «.    Kltoh.  oroonrtg,  100. 

W)  A  (oto  PVno,  imM  dtK4t  <iaMiit*m,frtqmMttiimal»fiM<  aatHa  tafri»  atta^la, —d  prfwMt  faa- 
mnilDiB  loaorum  oontH^wtMbui  oUM  Doilia  raw-intonm  <  ContaaitU  K^um  Integra  tt  btoMaUt  nmaittt. 
Unalict.  I.  t.  c.  T.) 

Ik)  Iiunb.  Perwnb.  eit.  «>  Lamb  SU.  (k)  r.  N.  B.  tM.    Cn>.  Or  Ul.  iDIJlttSig. 

(m)  G1mi\-0,  I.  T,  0.  3.  (n)  Wri^C,  111.  (oj  Spelm.  eed.  wi.  teg.  ns.  (p)  Page  4d. 

Bnt  there  ii  a  groat  diSerencs  between  the  desoent  of  mch  land  and  the  pnrchoae  thereof:  for 
if  upon  moh  purchase  a  remaiudeT  be  limited  to  the  right  heir  of  the  poroboBer,  or  of  any 
other  peiwiQ,  the  heir  at  oommon  Uw  will  take  it,  and  not  the  ooHtomaiy  heir.  For,  the 
remaiMer.  being  newly  created,  could  not  be  oonaidiired  within  the  old  custom.  Connden  v. 
Clerk,  Hob.  31.  On  the  other  hand,  if  a  man  seized  in  fee  of  lands  in  savelkiiid,  make  a  gilt 
in  tail,  or  a  lease  to  a  Rtraager  for  life,  with  remainder  to  his  own  right  bein,  it  aeema  all  nis 
Rons  will  take ;  for  the  remainder  llmit«d  to  the  right  heirs  of  the  ounor  is  nut  a  new  pnr- 
chaH,  bnt  only  a  reversion,  which  will  follow  the  ooitomaiy  oonrae  of  desoent.  On.  Lite  10 
a;  Chegter  o.  Chester,  3  P.  Wms.  CT 


Ab.  179.    And  all  savdkind  and  borough  Englitih  lands  are  now  devisable  i  but,  s . 

Btatnte  of  Frands,  29  Car.  II,  c.  3,  devixe  of  these,  as  of  other  lands,  must  be  in  writing.] 

(4)  The  modeni  historiims,  howevur,  deny  that  the  Eontish  men  made  any  auob  stnigglea 
for  their  libertiee  as  are  here  sapposed,  and  they  quote  ancient  aatbiirities  in  sopport  of  their 
poditiou.  See  Hnrae,  Idngaid  ana  Tamer;  alao  Taylor's  Hiutoiy  of  Gavelkind.  These  author 
Itie«  infer  Uiat  it  was  the  mure  read^  submission  of  the  Kentish  people  that  seonred  them  thia 
f^yor,  rrther  than  Uieir  pore  detemnned  renstauce, 
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as  after ;  tbxt  m  Kent  it  waa  preserved  with  s  high  hand,  aaonr  historiefl  inform 
OS  it  was;  and  that  the  rest  of  the  sooage  tenures  dispereed  throneh  England 
escaped  the  general  fate  of  other  pn^rty,  partly  ont  of  bvour  funT affection  to 
their  partioalar  owners,  and  partly  from  th^r  own  insignifioanoy :  since  I  do 
not  apprehend  the  nnmber  of  soothe  tenures  soon  after  the  conquest  to  have 
been  very  considerable,  nor  their  vtUne  by  any  mtana  laxgo ;  till  by  saccesaive 
^charters  of  eDftancbieemeDt  granted  to  tha  tenants,  which  are  particnlarly  r,Q  .  -. 
mentioned  by  Britton,  (q)  their  number  and  value  beoan  to  swell  so  tar,  '-  ' 
as  to  make  a  distinct,  and  justly  envied,  part  of  our  English  svstem  of  tenures. 
However  this  may  be,  the  tokens  of  their  feudal  origi^  will  evidently  appear 
ttom  a  short  comparison  of  the  incidents  and  consequences  of  socage  tenure  with 
those  of  tenure  in  chivalry ;  remarking  Uieir  agieemmt  or  difference  as  we  go  along. 

1.  In  the  first  place,  then,  both  wen  held  of  superior  lords ;  one  of  die  king, 
eitlier  immediately,  or  as  lord  paramount,  and  (in  the  Utter  case)  of  a  sntqeot 
or  mesne  lord  between  the  king  and  his  tenant.  (6) 

2.  Both  were  subject  to  the  feudal  return,  tender,  reut^  w  service  of  some  sort 
or  other,  which  arose  ttom  a  suppositiou  of  an  original  giant  from  the  lord  to  &e 
tenant  In  the  military  tenure,  or  more  proper  tend,  uiis  was  from  its  nature 
uncertain ;  in  socage,  which  was  a  &nd  of  the  iminvper  kind,  it  waa  certain, 
fixed,  and  determinate  (though  perh^M  nothing  more  than  bare  fealty),  aad  ao 
continues  to  this  day. 

3.  Both  were,  &om  their  oonstitution,  universally  subject  (over  and  above  all 
other  renders)  to  the  ootb  of  fealty,  or  mutual  bond  of  obligation  between  the 
lord  and  tenant,  (r)  Which  oath  of  fealty  osually  draws  after  it  suit  to  the  lord's 
court  And  this  oath  every  lord,  of  whom  tenements  are  holden  at  this  day, 
ntay  and  ought  to  oall  upon  his  tenania  to  take  in  bis  court  baron ;  if  it  be  only 
for  the  reason  given  by  Littleton,  [»)  that  if  it  be  negleoted,  it  will  bv  long  con- 
tinuance of  time  grow  oat  of  memory  (as  doubtless  it  feequenUy  aatii  done) 
whether  the  land  be  faolden  oC  the  lord  or  not;  and  so  he  may  lose  his  seignory, 
Mid  the  profit  which  may  aocme  to  him  by  escheats  and  other  oontingencie&  (t) 

4.  The  tenure  in  soct^  was  subject,  of  common  right,  to  aids  for  knighting 
the  son  and  marrying  the  eldest  'oanghter:  (u)  which  were  fixed  by  the  r-^a-  -. 
statute  of  Weatm.  1,  o.  36,  at  S0<.  for  every  M.  pw  annum  so  held;  as  ^  '  -I 
in  knight-service.  These  aids,  as  in  tcsinre  by  chivalry,  were  originally  mere 
henevolenoes,  thongh  afterwards  claimed  aa  a  matter  of  right ;  but  were  all 
abolished  by  the  statute  12  Oar.  IL 

5.  Belief  is  due  upon  socage  tenure,  ae  well  as  upon  tenure  in  chivalry :  bnt 
the  numner  of  taking  it  is  very  di&rent  The  relief  on  a  knight's  fee  was  bU 
or  one-quarter  of  the  supposed  value  of  the  land ;  but  a  socage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be  the  same  either  great 
or  small :  (w)  and  therefore  Bracton  {x)  will  not  allow  this  to  be  properly  a 
relief  but  gutedam  prastatio  loco  rel&mi  in  rocognitvmem  domint.  So  too 
the  statute  28  Edw.  I,  c.  1,  declares,  that  a  free  sokeman  shall  give  no  relief,  but 
shall  double  his  rent  after  the  death  of  his  ancestor,  aoooiding  to  that  which  he 
hath  used  to  pay  his  lord,  and  shall  not  be  grieved  about  measure.  Reliefs  in 
knight-service  were  only  payable,  if  the  heir  at  the  death  of  his  ancestor  was  of 
full  age :  but  in  socage  they  were  due  even  thongh  the  heir  was  under  age, 
because  the  lord  has  no  wardship  over  him.  {y)  The  statote  of  Charles  II  re- 
serves the  reliefs  incident  to  socage  tenures :  and,  therefore,  wherever  Lands  in 
fee-simple  are  holden  by  a  rent,  relief  is  still  due  of  common  right  upon  the 
death  of  a  tenant  (z)  (fi) 

rq)  C.  OR.  (r)  UU.  t  UT,  ISl.  C)  1 190. 

(Ij  »B  nariMf  ratfawlMM  t1,iM*ilbtmrtMiAiriiu  damkd)t-pttialiMlimpi>H*iiUwrtlw,    tCorviB. 
iiuJ*eA.l.%t.l.1 
(u)  Co.  Litt.  Si.  (m)  Lltt.  *  US.  (x)  £.  1,  s.  IT,  M-  (f)  Utt.  t  UT.  (M)  *  Lav.  UB. 

(6)  jQRtiM  CoteridRe  uyi.  tbera  is  some  mistake  in  IntndQdng  tha  word  "oae''into  UiIb 
MDteniM,  beoMMe  b«4li  might  be  held  of  tbe  king  in  iAAb(,  and   both  of  Mm  an  lord  panmonnt. 

(fit)  [Where  the  tenare  fe  by  fealty  only.af  oohibb  thera  oaa  of  eoMmoA  right,  be  no  relief, 
being  a  yeai'i  rent,  it  cannot  be  oakrolatad  it  no  rant  be  p^able.     Co.  litt.  93,  a.     Bat  hy 
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6.  I^inw  8si^  WW  iocident  to  the  kia^s  socage  t«ii«at8  in  amie,  as  well 
«8  to  dioae  bj  kDi^ht^errioe.  (a)  Bat  t^uuio^  in  cajnie  as  well  ae  primer 
■eeisins  are,  aaong  tse  ottier  fendal  bnrtheae,  entir^y  abolished  by  ^e  statate. 

7.  Wardgbip  it  also  iucident  to  tennie  is  sooage ;  bat  oi  a  aatnre  very  dif- 
fereat  from  that  incident  to  kaighb-seirice.  For  if  the  inheo-itance  descend  to  ao 
in&ct  under  fonrteea,  the  irardahip  of  him  does  not,  Dor  ever  did,  belong  to  the 
r,gg->  lord  of  ihe  fee;  because  io  thiii  teaore,  no  nulitarr  or  *other  pereon^ 
'-  '  service  being  required,  there  vas  no  occasion  for  the  lord  to  take  the 
proSte,  in  order  to  provide  a  proper  flobatitnte  for  his  infont  tenant ;  but  hie 
nearest  relation  (to  whom  the  mb^taoee  cannot  deeoend)  shall  be  hiagoardian 
in  socage,  and  have  the  coetody  of  his  land  and  bodv  till  be  anivea  at  the  age 
of  fourteen.  The  gnat<dian  most  be  such  a  one,  to  whom  Uie  inhetiteioe  by  no 
poasibility  can  descend ;  as  was  folly  eK]dained,  together  with  tbe  nwons  for 
it,  in  the  isrraer  book  «f  these  commenteiiee.  {i)  At  fourteen  this  wiird^ip  in 
socage  ceases ;  and  the  heir  may  oast  tbe  goaraiim  tuid  call  him  to  •ooon&t  for 
the  rmta  and  pix^te :  («)  for  at  this  «fpe  tke  law  soppoaes  him  oapaUe  oi  choos- 
ing a  coutUan  for  himael£  it  was  m  this  partaonlar,  of  wudahip,  as  also  in 
that  <H  manriage,  uid  in  the  oertain^  of  the  render  or  sBrvioe,  ttiat  the  socage 
t^ores  bad  so  mnc^  the  advantage  of  the  military  ones,  fiat  as  the  wardship 
oeaaed  at  ibaiteen,  there  was  thi«  disad vantage  attending  it;  that  yoang  bein, 
bdmg  left  at  so  tender  aa  sf e  to  ohoose  their  own  ggardians  till  twenty-oney 
ougtit  make  an  impravideBt  <^otcet  Therefore,  when  almost  »ii  tbe  lands  in 
tbe  kingdom  were  turned  into  socage  tenures,  the  ssme  skatate,  12  Oar.  II, «  jH, 
«naobid,  Hoi.  it  should  be  in  the  power  of  any  &ther  by  will  to  appoint  a  guaidian, 
tUl  bis  4^1d  E^uld  attain  Ae  age  of  twenty-one.  And,  if  no  sooh  aiqmintmeat 
be  made,  the  court  of  chancery  will  frequently  interposes  and  name  a  goardian, 
to  prevent  an  infant  heir  firom  improvideaitly  ezpooDg  himself  to  rain. 

&  Haniage,  or  the  valor  marHoffii,  was  not  in  socage  tenure  any  perquisite 
or  advantage  to  the  guardian,  bat  rather  the  rererse.  For,  if  the  guardian 
manied  his  ward  andertheage  of  fottrtaen,  he  was  bound  to  aooooat  to  the  word 
for  the  valae  of  the  marriage,  ewn  though  be  took  nothing  for  it,  anless  he 
muried  him  to  advantage.- (a)  Far,  the  law  in  favor  of  in&nts  is  always  jeal- 
ous of  guardians,  and  therefore,  in  t^is  case  it  made  them  account^  not  only  for 
what  they  did,  but  also  for  what  they  might,  reodve  on  the  in^fs  behalf; 
r*89 1  *^^  ^f  some  oolloBioa  tbe  gaaraian  should  have  reoeived  the  vriae,  and 
*■  ^  not  brought  it  to  account ;  oat  the  statute  having  destroved  all  values  of 
marriages,  this  doctrine  of  eoarse  batii  ceased  with  them.  At  foarteeai  yean  of 
age  tbe  ward  might  have  disposed  of  himself  in  marriage,  wJtho&t  any  consent 
of  his  goardiaii,  till  the  late  aot  for  preventing  clandestine  marriages.  These 
doctrines  of  ward^ip  and  marriage  in  sooa^  tenors  were  so  diametnc^v  ^PP^ 
site  to  thoae  in  knight^servioe,  and  so  entirely  agree  with  those  parts  ol  Kmg 
Edward's  laws,  that  were  restored  by  Henry  the  First's  charier,  as  might  alone 
convince  as  tJiat  sooage  was  of  a  hi^er  original  than  the  Xorman  conquest 

9.  Fines  for  alienation  were,  I  apprehend  due  for  lands  bolden  of  the  king 
in  capUe  by  soct^  tenure  as  well  as  in  case  of  tenure  by  kni^t-service :  for 
the  statutes  that  relate  to  this  point,  and  Sir  Edward  Ooke's  comment  on 
them,  («)  speak  generally  of  all  tenants  in  capita,  without  making  any  distinc- 
tion :  but  now  all  fines  for  alienatioa  ara  demolished  by  the  statute  of  Charles 
the  Second. 

10.  Escheats  are  equally  incident  to  tenure  in  socage,  as  they  were  to  tenure 
by  knight-service;  except  only  in  gavelkind  lands,  which  are  (as  is  before  men- 

(sj  Co.  LIU.  TT.  (ft)  Book  I,  page  Wl.  {(i)Utt.(.  W.    C*.  litt  BS. 

1*1  uit  1.  n.         (a)  1  idm.  »  iitoM.  •,  m,  m. 

uQBtam  or  eiprsM  rerarvation  there  mar  ^  '  relief  wholly  anooniieoted  with  the  yeartr  ren^ 
and  this,  it  ia  prarameil,  mar  ^  par*l>I«  *!»»  ^^^^  >*  i">  feKly  rent.    In  Hai^ave  aad  Batr 

lA*/d  r\^    TJf-t    ■>  m  i^^-wnoA  nnta   IAt   ^|q    fbmierj    P.    93*    ^  0.    2,    polutui^   ""^  atmtrml  HitflivpnTUVH 

d  improper,  ix  fafiitia  only  iff  Bpecdal  a 
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tioned)  sal^ect  to  Bo-m&Aato  for  ieiony,  though  &ej  u«  to  emhortB  for  ihuit  of 
htA»a.(/) 

Tiynt  much  for  ibe  two  groad  ineoiM  c^  teanre,  imdw  irhioh  slmcsli  alt  tJM 
free  litndB  of  the  kingdoin  were  hcdden  till  the  MBtontiOB  in  1660,  when  the  for- 
mer wu  aholiihed  and  snnk  into  the  latter ;  so  that  landH  of  both  aoiti  are  now 
hoklwi  bv  one  umvertai  tenmv  of  five  and  cgwmow  mom*. 

The  other  grand  divwon  of  tenive,  aaentinwd  b^  BraotMi,  as  cited  is  the 
preceding  chapter,  is  that  of  v^ietuige,  as  conbadisttBgoiihed  &oin  Hbamm 
tenaituittuiH,  or  trmk  tmtm.  And  tmB-(we  may  remfflaber)  be  enbdiTided  into 
tiTo  daMes,  jwre  and  privUegtd  TiUenoge :  fmn  w4wnGe  have  arises  two  other 
qjwiee  of  oar  (nodran  tenarea. 

*IIL  From  t^e  tenure  of  pure  -nfienage  hare  c^sung  oar  praient  com-  r^^  ■< 
hoid  teunres,  or  tenure  \yj  Oopj  of  eaut  ndl  at  the  will  of  the  lord:  in  I-  -' 
order  to  obtain  a  dear  idea  of  vhioh,  it  will  be  proviensly  neoessary  to  tidie  a  ihoii 
TierW  of  tiie  sHgioal  and  natiwe  (tf  Mmonh 

Manors  are  in  robstaBoe  aa  aadMit  aa  the  Sassn  ooastitatioD,  thongb  perhtqH 
diftbring  a  little,  in  eoiae  iminatenal  otroimut*KOeSj  from  those  that  uiat  ai  t^ia 
d<^!  (?)  ji*t  as  we  obeerred  of  bada,  tiiat  tiuw  va-e  partlj  Ioio'Wb  to  aur 
ancostm,  even  before  the  SoimaB  ooaqDest  A  manor,  maKerium,  «  mai^ 
enAt,  (7)  beoauae  the  ncnal  reaidetwe  of  the  owner  seems  to  hare  been  a  district 
of  grcmnd,  held  by  lords  or  great  peiMiiagas ;  who  kept  in  their  own  hsBtts  8a 
moeh  Imd  as  Was  necessary  for  the  use  of  tbeir  fiunilies,  wbioh  w«ie  oaI)e4 


terrm  dominiiaiiM  oi*  tfmwnia  landa:  beiag  oooapted  by  tlie  lord,  or  AminiM 
Mdwr^  and  bis  aerTaQts.  The  other,  or  imm»ntt^  lai^  thc^  diatriboted 
among  Aeir  teoaots;  whidi  tremi  the  different  modes  of  tenon  wore  4i^ 


tingviAad  bf  two  diffln«nt  names.  Fimt,  botMani,  or  dtaiter-land,  whidi 
was  held  by  deed  anda  oertnin  teots  and  free  aertioes,  and  in  e^ot  difibred 
nothing  fWmt  tbefree^oei^  lands; f  A)  and  from  hence  have arwen  moat  of  ttie 
freehold  teaaats  who  hold  of  partiemar  wnnors,  and  owe  aoit  and  srarice  to  the 
sane.  The  othw  spKMea  was  catML/alh-landr  whicb  was  held  by  no  asdonuiee 
in  writing,  bat  distribated  among  the  oomrnon  folk  or  people  at  the  pleasnre  of 
the  lord,  and  resamed  at  hu  disoretion ;  being  indeed  land  held  in  vilkina^ 
which  we  shidl  presently  deeoribe  mere  at  la^;e.  (8)  The  leaidae  of  tiie  manor, 
bmng  nnonltiYatod,  was  termed  the  lord's  Waflte,  ^td  served  Ibr  public  roads, 
and  for  commaa  Or  pastnre  to  the  lord  and  his  tenanta  Manors  wn«  formerly 
called  baronies,  as  they  are  itiU  lotdshipBi  and  each  lord  or  baron  was  empow- 
ered to  bold  a  domestio  eonrt,  called  tiia  eonrt-boron,  for  redressing  mude^ 
Rieanois  and  nniaaacee  within  lite  manor;  and  for  settling  dispntM  oSpTvpefif 
anong  tlie  tenaotsi  This  omut  is  an  inseparable  ingredient  of  every  manor; 
uid  u  the  nan^ar  *of  aoiton  Aeald  so  fiul  as  not  to  leave  aoiBoient  pu.  -i 
to  make  a  jarr  or  homage,  tiiat  ia,  taa  tenflatts  at  leasts  the  au«or  itself  ^^  -J 
ia  )oit.(») 

(/)  ff right,  CO,        re)  ba.  cop.  1.  s  a  10.        rnj  oo.  cop. ».  i. 


(7)  fAlDKia^  t.  nundoa  htniM  is  net  twv  a  atetmaty  part  at  a  nuaxv,  jet  meb  ■■ 
^ipciBdage  mem  toimetiy  to  have  been  alwwB  innliuled  at  the  notion  of  a  manor,  as  the  plaoe 
M  which  th«  tenants  irere  to  recder  and  perRrrm  theh'  servtcea  and  duties.  See  5  Itan.  uid  B. 
lHn.]_ 

(8)  fne  Inde  here  aeeignated  foU  Uttda  h«  ao  other  thn  (fa*  nwden  eoprMdt,  mi  mma 
mktr  M  tata  part  of  the  cltuieaTM  landt  of  the  kod  of  the  dmiu«.] 

(ft)  (In  the  oase  of  aioyer  v.  Lane,  3  T.  R.  447,  Iiord  Eenjun  said  that  to  conatitnte  a  numor  it 
waa  neoesaaiy,  not  onlythatlliereslionlilbe  two  freeholder  IritMn  the  manor,  tint  two  freeholders 
holdlBg  of  the  manor  inilijeet  to  eaohMta. 

m 1 — d  for  this  nnmber  ia,  that  fl«emen  aoold  only  be  tried  bj  their  pews,  and  If 

pnlf,  he  baa  no  peer  or  Jndge.    Bot  thia  reaaou  wonld  annoe  the  neoeuity 
hautwo,  tariifBttWerepIafiitiff  anA  the  other  deAmdant,no  ooort  at  all 


of  there  bdnx  more  Sum  two,  tor  if  (Bie««replt£itiffa)ia  tl 

ooald  ha  houaa  to  bj  tha  eanae.    In  Qnioke'B  i.br.  IJL  emtae  a  remover  pita  pi.  36,  it  it  said 
that  the  OMtd  ww  tenored  fion  the  aoort  banin  heaonBa  thws  wern  onlV  four  anitora,  and  he 
» iiilim  aoMpotent  nai^bar.     Hhenteeosaiato  UkeBegutar,  f.  II,  wheq 


■noh  a  precedent  ia  given  in 

Vol.  1—49  SSQ 
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Iq  the  early  times  of  onr  l^tl  constitntion,  the  king's  greater  barona,  who 
had  a  large  extent  of  territory  neld  under  the  crowD,  granted  oat  freqa«iitly 
Bmaller  manors  to  inferior  persons  to  be  bolden  of  themBelvee :  whidt  do  there- 
fore now  continue  to  be  held  nnder  a  superior  lord,  vho  is  ocdled  in  such  cues 
the  lord  paramount  over  all  these  manors ;  and  his  seignoiy  is  fVeqoently  termed 
an  honour,  not  a  manor,  especially  if  it  hath  belonged  to  an  andent  fendal 
l»ron,  or  hath  been  at  any  time  in  the  hands  of  tae  crown.  In  imitation 
whereof  these  inferior  lords  began  to  oarve  out  and  grant  to  others  still  more 
minute  estates,  to  be  held  as  of  tbemselres,  and  were  so  proceeding  downwards 
in  ih/Inttum ;  till  the  superior  lords  observed,  that  by  this  method  of  subinfenda- 
tion  they  lost  all  their  feudal  profits  of  wardships,  marriagea,  and  escheats, 
which  feU  into  the  bands  of  these  mesne  or  middle  lords,  who  were  the  immediate 
superiors  of  the  terre-tenant,  or  him  who  occupied  tbe  land  ;  and  also  that  the 
mesne  lords  themselves  were  so  impoverished  thereby,  that  they  were  disabled 
from  performing  their  services  to  their  own  superiors.  This  oooaeioned,  first, 
that  provision  m  the  thirty-second  chapter  of  magna  carta,  9  Hen.  Ill,  (which 
is  not  to  be  found  in  the  first  charter  granted  by  that  prince,  nor  in  Uie  great 
charter  of  King  John,)  (<)  that  no  man  ^ould  either  give  or  sell  bis  land,  with- 
out reserving  sufficient  to  answer  tbe  demand  of  his  lord ;  and  afterwards  the 
statute  of  Weetm.  3,  or  qnia  empiorea,  18  Edw.  I,  c  I,  wbich  directs,  that,  upon 
all  sales  or  feoStaiente  of  land,  tbe  feofiee  shall  hold  the  same,  not  of  bis  imme- 
diate feoffor,  but  of  tbe  chief  lord  of  the  fee,  of  whom  sucb  feoffor  himself  held 
it.  But  tiiese  provisions,  not  extending  to  the  king's  own  tenants  in  capite,  tbe 
like  law  conoemine  them  is  declared  by  the  statutes  of  prerogativa  regit,  1? 
£dw.  II,  c.  6,  and  of  34  Edw.  Ill,  c  16,  bv  wbioh  last  all  subinfeudations,  pre> 
r*92 1  ^''*°^  ^  ^^  ^iSti  of  Ki»S  'Edward  I,  were  confirmed :  but  alt  subsequent 
'-  -I  to  that  period  were  left  open  to  tbe  ting's  prerogative.  And  from  hence 
it  is  clear,  that  all  manors  existing  at  this  day  must  have  existed  as  early  as  King 
EdwM^  the  First :  for  it  is  essential  to  a  manor,  that  tiiere  be  tenants  who  bora 
of  the  lord ;  and  by  tbe  operation  of  these  statutes,  no  tenant  m  capite  since  the 
accession  of  that  prince,  and  no  tenant  of  a  common  lord  since  the  statute  of  quia 
tmptoTM,  oonld  create  any  new  tenants  to  bold  of  himself.  (10) 

\ow  with  regard  to  the  folk-land,  or  estates  held  in  vitlenage,  this  was  a 
species  of  tenure  neither  strictly  feudal,  \orman,  or  Saxon ;  but  mixed  and 
compounded  of  them  all:  (it)  and  which  also,  on  account  of  tbe  heriota  that 
usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its  composition. 
Under  the  Saxon  government  there  were,  as  Sir  William  Temple  speaks,  (l)  a 
sort  of  people  in  a  condition  of  downright  servitude,  used  and  employed  in  tbe 
most  servile  works,  and  belonging,  both  they,  their  children  wtd  cS^ictB,  to  the 
lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it.  Theae  seem  to  bare 
been  those  who  held  what  was  called  tbe  folk-land,  from  which  they  were 
removable  at  tbe  lord's  pleasure.  On  the  arrival  of  the  Normans  here,  it  seems 
not  improbable,  that  they  who  were  strangers  to  any  other  than  a  feudal  state 
might  give  some  sparks  of  enfranchisement  to  such  wretched  persons  as  fell  to 
their  share,  bj  admitting  them,  as  well  as  others,  to  the  oath  of  fealty;  which 
conferred  a  nght  of  protection,  and  raised  the  tenant  to  a  kind  of  estate  superior 
to  downright  slavery,  but  inferior  to  every  other  condition,  (m)  This  they  called 
villenage,  and  the  tenants  villeins,  either  from  the  word  vtlit,  or  else,  as  Sir 
Edward  Coke  tells  UB,(n)  a  villa;  because  thej  lived  chiefly  in  villages,  aud 
were  employed  in  rustic  works  of  tbe  most  sordid  kind :  resembling  the  Spartan 
helotes,  to  whom  alone  the  culture  of  tbe  lands  was  consigned;  their  merged 
masters,  like  our  northern  ancestors,  esteeming  war  tQie  only  Eonourable  employ- 
ment of  mankind. 


1,  aod  ft  oaK  ariMng  ont  of  oertotn  patents  gniltad 

-^ , iMQ,  BvuiBnaii*-" * _.^_-_^. —  «.^-  ^ — 

Dcilacheroia  t>.  DeUoherois,  II 


Ireland,  RtTiDKltghtB  to  oresteinuKVi'iMtwlBuitMidiiu'lMaJ^pIprM. 
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♦These  villeins,  belonjiing  prinoipUy  to  lord*  of  manors,  were  either  r^„, 
Tilleina  regardant,  th»t  IB,  Bnnexeci  to  the  manor  or  land :  or  else  they  I  J 
were  in  groat,  or  at  large,  that  is,  annexed  to  ttie  person  of  the  lord  and  trans- 
fwable  by  deed  fh)m  one  owner  to  another,  (o)  They  could  not  leave  their  lord 
withontbis  permission;  bnt  if  thej  ran  away,  or  were  purloined  from  him, 
might  be  claimed  and  recovered  by  action,  like  beasts  or  other  chattels.  They 
held  indeed  sniall  portions  of  land  by  way  of  sustaining  themselves  and  fomiliee ; 
bat  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess  them  whenever  he 
pleased ;  and  it  was  apon  villein  services,  that  is,  to  carry  ont  dung,  to  hedge 
and  ditch  the  lord's  demesnes,  and  any  other  the  meanest  offices :  (p)  and  their 
services  were  not  only  Uise,  but  nnoertain  both  as  to  their  time  and  quantity.  Iq) 
A  villein,  in  short,  was  in  mnch  the  same  state  with  ns,  as  Lord  Molesworth  \r) 
describes  to  be  that  of  the  boors  in  Denmark,  and  which  Stiernhook  (s)  attribates 
also  to  the  U'oaia  or  slaves  in  Sweden ;  wbioh  confirms  the  probability  of  their 
being  in  some  degree  monuments  of  the  Danish  tyranny.  A  villein  conld 
acquire  no  property  either  in  lands  or  goods:  bat,  if  he  purchased  either,  the 
lora  might  enter  upon  them,  onet  the  villein,  and  seize  them  to  his  own  nse^ 
onlees  he  contrived  to  dispose  of  them  again  before  the  lord  had  seized  them ; 
for  the  lord  had  then  lost  his  opportunity,  (t)  (II) 

In  many  places  also  a  fine  was  payable  to  uie  lord,  if  the  villein  presumed  to 
many  his  daoghter  to  any  one  without  leave  from  the  lord,  (u)  and,  by  the  com- 
mon law,  the  lord  might  also  brine  an  action  against  the  hosband  for  damages 
in  thus  purloining  his  property,  (w)  For  the  children  of  villeins  were  also  in  Uie 
same  state  of  bondage  with  their  "parents;  whence  they  were  called  in  r^ai  i 
Latin,  naiivi,  which  gave  rise  to  the  female  appellation  of  a  villein,  who  ^  ^ 
was  called  a  neift.  (z)  In  case  of  a  marriage  between  a  freeman  and  a  neife,  oi 
a  villein  and  a  freewomui,  the  issue  follow^  the  condition  of  the  father,  being 
free  if  he  was  free^  and  villein  if  he  was  villein ;  contrary  to  the  maiim  of  the 
civil  law,  that^r^iM  sequUer  ventrem.  But  no  bastard  could  be  bom  a  villein, 
because  of  another  maxim  in  onr  law,  he  is  nuHim  Mius  :  and  as  he  can  gain 
nothing  by  inheritance,  it  were  bard  that  he  should  hie  bis  natural  freedom  by 
it  (y)  The  law  however  protected  the  persons  of  villeins,  as  the  king's  subjects, 
against  atrocions  injuries  of  the  lord :  for  h«  might  not  kill  or  maim  his  vil- 
lein :  (t)  though  he  might  beat  him  with  impunity ;  since  the  villein  had  no 
action  or  remedy  at  law  against  his  lord,  but  in  case  of  the  murder  of  his  anoes- 
tor,  or  the  maim  of  his  own  person.  (12)  Neifes  indeed  had  also  an  appeal  of 
rape  in  case  the  lord  violated  them  by  force,  {a) 

Villeins  might  be  enfranchised  by  manumission,  which  is  either  express  or 
implied :  express,  as  where  a  man  granted  to  the  villein  a  deed  of  manumia- 
tion :  (b)  implied,  as  where  a  man  bound  himself  in  a  bond  to  bis  villein  for  a 
sum  of  money,  granted  him  an  annuity  by  deed,  or  gave  him  an  estat«  in  fee, 
for  life  or  years;  (c)  for  this  was  dealing  with  his  villein  on  the  footing  of  a  free- 
man ;  it  was  in  some  of  the  instancea  giving  Mm  an  action  against  his  lord  and 
in  others  vestingin  him  an  ownership  entirely  inconsistent  with  his  former  state 
of  bond^fe.  So  also,  if  the  lord  bronght  an  action  against  his  villein,  this 
enfirandhised  him;  (d)  for  as  the  lord  might  have  a  short  remedy  against  his 
l«  UH,  ■.  1«.  (j>)  IHd.  I.  m. 


v,  s  loipir  touMtur  od  MMrdL  CBrtwtOD,  1.  4,  ir  ,  1,  e. 
'.  a.  (<)  Dt  jtm  :9«aHHiiii,l.  1,  c.  4.  (t)  Uu 
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la)  Ibid.  a.  UO.  (ftj  JMd.  ■.  M.  [e]  S.  MM,  G,  B.  (<f)  Ult.  i.  OK. 


(11)  [Villeina  were  not  protected  by  maana  (iuirta ;  uttUiM  i<ber  \omo  cmiatm-  Ml  imprimh 
nahtr,  Ao.,  wm  caatioiiilf  ezpnuuied  toexclndetliepooTTlllBliii  for,  u  Lord  Coke  tells  nB,thB  lord 
mUht  beat  hia  villein,  Bad  if  it  be  wit^ODt  canse,  he  cannot  have  asv  lemodr. 
rbat  a  degraded  ooudltioa  for  a  being  endued  with  leason  I] 
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TiUein,  by  seizing  his  goods  (which  was  more  than  equivalent  to  aaj  damages 
he  could  recover^  the  Taw,  which  is  always  ready  to  catch  at  any  thing  in  &7oar 
of  liberty,  presumed  that  by  bringing  this  action  he  meaDt  to  set  his  villein  on 
f*fl*  1  ^^^  ^™^  footing  with  himeel^  and  therefore  held  it  an  implied  ^mann- 
'-  -I  mission.  Bat,  m  case  the  lord  indicted  him  for  felony,  it  waa  othervise; 
for  the  lord  conld  not  inflict  a  capital  ponishment  on  his  villein,  withont  calling 
in  the  asaistance  of  the  law. 

Villeins,  by  these  and  many  other  means,  in  prooess  of  time  giUned  oonddn^ 
able  grounds  on  their  lord ;  and  in  partacnlar  strengthened  the  tenure  of  tteir 
estates  to  that  degree,  that  they  came  to  have  in  them  an  interest  in  many  places 
full  as  good,  in  others  better  than  their  lords.  (13)  For  the  good-nators  and 
benevo&nce  of  many  lords  of  manors  having,  time  out  of  mind,  permitted  their 
villeins  and  their  children  to  enjoy  their  possessions  without  intomiption,  in  a 
regular  course  of  descent,  the  common  law,  of  which  custom  isthe  life,  now  gave 
them  title  to  prescribe  against  their  lords;  and,  on  ^rformance  of  tiie  sune 
services,  to  hold  their  lands,  in  spite  of  any  deternination  of  the  lord's  wilL  For 
though  in  general  they  are  stall  said  to  hold  their  estates  at  the  will  of  the  lonl, 
yet  if  is  sucti  a  will  as  is  agreeable  to  the  custom  of  the  manor;  which  cuttonu 
are  preserved  and  evidenced  by  the  rolls  of  the  several  oourts  baron  in  triiloh 
they  are  entered,  or  kept  on  foot  by  the  constant  immemorial  UMge  of  tha  sevend 
manors  in  which  the  lands  lie.  And,  as  snob  tenants  had  nothing  to  shew  for 
fheir  estates  hut  these  customs,  and  admissions  in  pursnanoe  of  them,  entered 
on  those  rolls,  or  the  copies  of  suoh  entries  witnessed  by  the  steward,  they  now 
began  to  be  called  ietiantB  by  copy  of  court^oH,  and  their  tennre  itself  a  «)cy> 
hold.{e){U) 

Thus  copyhold  tenures,  as  Bir  Edward  Ooke  observes,  (f)  althong^  very  meanly 
descended,  yet  come  of  an  ancient  house ;  fbr,  froTa  what  has  been  premised  it 
appears,  that  copyholders  are  in  truth  no  other  hut  villeins,  who  by  a  h>Bg 
series  of  immemoral  encroachments  on  the  lord,  have  at  last  establi^ed  a  cus- 
tomary right  to  those  estates,  which  before  were  held  absolutely  at  the  lord's 
r*96 1  ^  Which  •affords  s  very  substantial  reason  for  the  great  variety  of 
■-  -  -'  cnstoms  that  prevail  in  different  manors  with  regard  both  to  ib&  descent 
of  the  estates,  and  the  privileges  belonging  to  the  tenants.  And  th«se  encroach- 
ments grew  to  be  so  universal,  that  when  tenure  in  villen^e  was  virtoally 
abolished  (though  copyholds  were  reserved)  bj  the  statute  of  Charles  II,  there 
was  hardly  a  pure  villein  left  in  the  nation.  For  Sir  Thomas  Smith  (g)  tastifles, 
that  in  all  his  time  (and  he  was  secretary  to  Edwud  VI)  he  never  knew  any 
villein  in  gross  throughout  the  realm ;  and  the  few  villeins  regardant  that  were 
then  remaining,  were  such  only  as  had  belonged  to  bishops,  monasteries,  or  otbw 
ecclesiastical  corporations,  in  the  prcoeding  times  of  popery.  For  he  tells  ns, 
that  "  holy  fathers,  monks,  and  ^^rs,  had  m  their  confessions,  and  especially  in 
their  extreme  and  deadly  sickness,  convinced  the  laity  how  dangerous  a  practiee 
it  was,  for  one  Christian  man  t^  hold  another  in  bondage:  so  tbat  tempwal 
men,  by  little  and  little,  by  reason  of  that  t«rror  in  their  eonsotenoee,  were  glad 
to  manumit  all  their  villeins.  But  the  said  holy  &there,  with  the  abbots  and 
priors,  did  not  in  like  sort  by  theirs:  for  they  also  had  a  scruple  in  oonaoiuioe 
to  impoverish  and  despoil  the  chureh  so  much,  as  to  manumit  such  as  were  bond 
to  their  chnrehes,  or  to  the  manors  which  the  church  had  gotten ;  and  so  kept 
their  villeins  still."  By  these  several  means  the  generality  of  villeins  in  the 
kingdom  bave  long  ago  sprouted  up  into  copyholders;  tJbeir  pavons  being 
enfranchised  by  manunussion  or  long  acquiescence;  but  their  estates,  in  strict- 
ness, remaining  subject  to  the  same  servile  conditions  and  forfeitures  as  before ; 
W  ■"■  N.  B.  UL  (/)  Cop.  b  SL  Wl  CgnmoiLTBiItb.  b.  t,  o.  U, 

(13)  Ai  to  the  final  dlMppeataooe  ot  villeiuge  ia  BtudAud,  lae  Oooler,  Oonatltatioual  linii 
UatioiiB,SeS-99e. 

(14)  [See  tUtnlfieatTartogBsisnilr  handled  is  S4Qwq>Vi44lB-&4ei,e,  Till,  part  3,] 
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Hkw^,  in  genend,  thei  TAtlein  sernoee  an  oBtially  ooammted  for  »  anall  pecu- 
sli^  qnit-nnb  (A) 

*A»  »  farther  oonseoiMitce  of  what  has  been  premised,  we  may  collect  r,Q«  -i 
tiwm  two  nniB  prindplea,  whioh  are  held  (t)  to  be  the  supporterE  of  the  I-  -1 
oopyhcM  teanr^  and  witJunit  vhioh  it  cannot  exist :  1.  That  the  hud  be  parcel 
of^  snd  utmto  within  that  manor,  under  which  it  ia  held.  2.  That  they  have 
been  demised,  or  demieable,  by  copy  of  ooart-roll  immemorially.  For  immemo- 
rid  enetom  is  the  life  of  all  tenures  by  eopy;  so  that  no  new  copyhold  can, 
BtriotI;  gpeaking,  be  granted  at  this  day.  (15) 

b)  Some  muiors,  tmere  the  cnstom  hath  been  to  permit  the  heir  to  sncceed 
tbe «>eestor  in  his  tenure,  the  eetateti  are  staled  ccnpyholds  of  inheritance;  (16) 
in  otibeta,  irhta^  the  lords  have  been  more  ngilmt  to  maint^  their  rights,  they 
remam  ot^holda  for  lifh  only:  for  the  cnatom  of  the  manor  has  in  Uith  cases 
BO'  hr  snpereed^  the  will  of  the  lord,  that,  provided  the  services  be  performed 
«r  stipulated  for  by  fealtni,  he  casnot,  in  the  fint  instanoe,  refose  to  aSmit  the 
&eir  of  his  tenant  npon  nil  death,  nor,  in  the  second,  eau  he  remove  his  present 
tmant  so  long  as  he  lives,  iJiongh  he  holda  nominally  by  the  precarions  tenure 
ofhitlort'BwilL(17> 

"Fhe  fruits  and  sppendagee  of  a  copyhold  tenure,  that  it  hath  in  oommoa  with 
free  tenures,  aic  fenlty,  servicea  (as  well  in  rents  as  otherwise),  reliefs,  and 
escheats.  The  two  latter  helouff  onlv  to  cop^olds  of  inheritance ;  the  former 
to  those  for  life  aleo.  But  besides  these,  oopyholde  have  also  heriota,  wardship 
nid  flnes.  Heriots,  whioh  I  think  are  agreed  to  be  a  Danish  custom,  uid  of 
which  we  shiUl  say  mei«  hereafter,  (/ )  are  a  render  of  the  best  beast  or  other 
good  (at  tb«  oOBtom'  may  be)  to  the  lord  on  the  death  of  the  tenant.  This  is 
I^ainly  a  r^io  oi  vellefn  tenure;  there  being  origiusJJT  less  hardship  in  it,  when 
ali  the  goads  and  otasttBls  belcmeed  to  the  lord,  and  he  might  have  seised  them 
even  m  tjte  viHein's  llfistime.  These  are  incadent  to  both  specin  of  copyhold : 
but  vafdaUp  and  fines  to  those  of  inheritance  only.    Waraship,  in  oopyhold 

(k)  In  tome  manors  tbe  cApyholden  were  boand  to  pflrfimn  (be  matt  urrfle  M9c«,  m  to  htSge  mud 
such  attlatA'tgnmaOa,  lelopbb  (reea  tod  nma  blaoorn^  and  the  like;  tbs  Imd  ankUj- OBdlns  tbem 
dmM  Mid  drink,  ud  tomeUaw  lui  tfitlll  Ute  ate  in  tbe  kUhlandi  arS«oUsni1)smlnaD^  or  piper  for  tbelr 
dtvanlon.  [Sat.  3l>tner.  <lr  E-lfmrrt  Conm.  ITtd.)  Aj  In  theUnEdom  of  Whldati,  on  tbe  ilwe  «oul  of 
Jotter  tke  paople  Me  boDOd  U>  col  uid  cury  In  tba  klns'a  eon  mat  off  bit  demnne  luda,  and  an  it- 
tnd^  bf  music  dnrlni;  all  tbe  time  of  their  labor.  ^^rTTn.  Slit,  xvl,  ISB.) 

flj  Co.  TM.  m.  (})  Bee  nb.  tS. 

(15)|:iWatk.  Cop.  33;  8T.  B.4I&;  3B.  and  P.  3*6)  l>oe d.  Lowee  o.  DsYitUcai,  2  U.  andS; 
ITS ;  S  B.  and  Aid.  189 ;  Booleott  v.  Timnill,  9  Camp.  9B1 ;  Pidne  e.  B}4«r,  -2i  Baav.  164.  As 
towberetberaiBaspeairfctutam,  MeOiepnivMta  iiiadeby4ttd8'no.a.  36,  a  BL} 

(lS)[Iti»tofaeiK>awdtliAtlM  hetr  eC<np«1icMlMdaIitelNM«wtNiMdt>r  theowstomof 
tJie  manor,  and  oAen  aoooiding  to  nUes  vnj  uSbientfiom  Uumb  whioh  regulate  the  deaoeat  of 
freehold  lands.  There  irflen  eiistg  conaideTable  dJlBonltV  in  wcertahilne  tAe  oiiBtoinalj  heir. 
Bee  Lock  r.  Colman,  1  M.  and  Cr.423  :  Sid.  4SaDd  636;  Traak v.  Wood,  4 M. and  Gr.  324 j  Hng- 

Eleton  0.  Bamett,  2  H,  and  IT,  3Ki ;  Bioklej  e.  Biokle7,  Law  B.  4  Bq.  S16.  A  dmilar  diffarenoe 
Btween  the  caBtoraaiy  and  common  law  exiate  an  to  the  rights  of  S  widow  In  her  deceased  hni- 
band'a  IsudB.    See  Badth  o.  Adams,  5  D.  O.  M.  aod  O.  7)2.] 

(17)  [Aa  loon  at  tlie  deatb  of  a  oopjhfrfd  tenant  !•  known  to  Hie  bomage,  it  aboald  be  pm- 
■nit«d  at  the  neit  general  oonit,  md  thne  «ev«ml  pNNilBBMtlfHM  ataoald  be  made  at  ttatM 
BneoeMdre  penenl  eoorts  fi>r  the  hdr  or  oUmt  pertm  oMadng  title  to  tin  land  whereof  Moh 
mfiuMet  died  idsad,  to  eome  in  and  be  adnutted.  ProdamalioD  i<  wdd  to  be  nnneeesuiy 
wfiere  the  heir  appears  in  ooort,  dthn  peTsonall^  or  bj  attorney:  but,  until  mch  MWontment 
and  pruclamationg,  the  heir,  thongh  of  Toll  age,  is  not  bound  to  come  hito  oonrt  to  be  admitted. 
If,  afterihe  third  proclamation,  no  nich  person  oloImB  to  bo  admitted,  apreoeptmaf  be  iemed 
T^-Qie  lord,  or  gt«wa^  to  the  bailiff  of  tbe  manoi,  to  wife  the  iBds  into  tbe  lords  bands  for 
want  of  a  tanant  WatUns  on  Copyholds,  339  j  H.  Chittys  DescOit's  IK ;  1  Eeb.  387 ; 
mtoh.  246;  1  Leon.  100;  3  id.  SSA;  4  id.  30;  1  Scriv.  341,  342.    But  the  seinue  mnat  be 

JQOQHqae,  el«.,  and  not  aa  an  abBolate  fbifbltore,  imlesi  then)  be  a,  mutom  to  wanant  it.  3  T.  &. 
fa. 

The  adntlttasce  is  merely  «b  between  Uie  lord  Mid  (he  tanfnt,  Gowp.  741,  and  the  title  of  the 
heir  to  a  ooprhold  iB,  as  against  all  bat  the  lord,  oomjilete  wtUiOBt  admittanoa.  If  the  heir  ia 
refused  admittance,  he  BbaD  be  terre-teomt,  etfln  thon^  the  lord  loseB  bis  fine.  Comyn,  345. 
toT  tbe  lord  is  only  trnstee  for  the  heir,  Aid  merely  tbe  instninnnt  of  the  onstom  for  the  pnrpoae 
of  admlttuice.    1  Watk.  Cop.  atU ;  Cro.  Oar.  16 ;  Oo.  Gof.  s.  4l.] 
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r*9R  1  ^^^  ^partakes  both  of  tlwt  in  chivalry  and  that  in  socaga  Lilce  Uut 
l-  J  in  chivalry,  the  lord  ia  the  legal  guardiaD ;  (18)  who  nBoaUy  assies  some 
relation  of  the  infant  tenant  to  act  in  hia  stead  ;  and  h«^  like  the  gnimiian  in 
socage,  is  accountable  to  bis  ward  for  the  profits.  Of  fines,  some  are  in  the 
nature  of  primer  seisins,  due  on  the  death  of  each  tenant,  others  are  mere  fines 
for  the  alienation  of  the  lands ;  in  some  manors  only  one  of  these  sorts  can  be 
demanded,  in  some  both,  and  in  others  neither.  They  are  sometimes  arbitraiy 
and  at  the  will  of  the  lord,  sometimes  fixed  by  custom ;  but,  even  when  ai'bitrary, 
the  courts  of  law,  in  fovor  of  the  liberty  of  copyholds,  have  tied  them  down  to 
1*6  reasonable  in  their  extent;  otherwise  they  might  amount  to  a  disherison  of 
the  estate.  No  fine  therefore  is  allowed  to  be  taken  upon  descents  uid  alien- 
ations (unless  in  particular  circumstances)  (Ifl)  of  more  than  two  yean*  improved 
valne  of  the  estate,  (k)  (20)  From  this  instance  we  may  judee  of  the  &vouTable 
disposition  that  the  law  of  England  (which  is  a  law  of  lioerty)  hath  always 
shewn  to  this  specleB  of  tenanfai ;  by  removing,  as  fiir  as  possible,  every  real 
badge  of  slavery  from  them,  however  some  nominal  ones  may  continue.  Li  suf- 
fered custom  very  earlv  to  get  the  better  of  the  express  terms  upon  which  th^ 
held  their  lands ;  by  aeclanng,  that  the  will  of  the  lord  was  to  be  interpreted  by 
the  custom  of  the  manor :  and,  where  no  custom  has  been  suffered  to  grow  up 
to  the  prejudice  of  the  lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  inter- 
poses with  an  equitable  moderation,  and  will  not  suffer  the  lord  to  extend  bis 
power  so  &r  as  to  disinherit  the  tenant. 

Thus  much  for  the  ancient  tenure  of  pure  villenfl^  and  the  modem  one  of 
copyhold  ai  the  vnU  of  the  lord,  which  is  lineally  descended  from  it. 

fV.  There  is  yet  a  fourth  species  of  tenure,  described  by  Bncton  under  the 
name  sometimes  of  privileged  villenage,  and  sometimes  of  viUnn-Meage.  This, 
he  tells  us,  (/)  ia  snob  as  has  been  held  of  the  kings  of  England  from  the  conquest 
r*99 1  'downwards ;  that  the  tenants  herein,  "  mllana  faditnt  lervitia,  s«d  eerta 
I-       ->  «t  determinata ;"  that  they  cannot  aliene  or  transfer  their  tenements  by 

nt  or  feoffment,  any  more  than  pure  villeins  can :  but  must  surrender  them 
:e  lord  or  his  steward,  to  be  again  granted  out  and  held  in  villenage.  And 
from  these  circumst»noes  we  may  collect,  that  what  he  here  describes  is  no  other 
than  an  exalted  species  of  copyhold,  subsisting  at  this  day,  viz.:  the  tenure  in 
ancient  demesne  j  to  which,  as  partaking  of  the  baseness  of  villenage  in  the 
nature  of  its  services,  uid  the  freedom  of  socage  in  their  certainty,  he  has  there- 
fore given  a  name  compounded  out  of  tx)th,  and  calls  it  viUanum  socagiuvu 

Ancient  demesne  consiate  of  those  lands  or  manors,  which,  though  now  per- 
haps granted  out  to  private  subjects,  were  actually  in  the  hands  of  uie  crown  in 
the  time  of  Edward  the  Confessor,  or  William  the  Conqueror ;  and  so  appear  to 
have  been  by  the  great  survey  in  the  exchequer  called  domesday-book.  (m)    The 

[«)  1  Ch.  Bap.  ISl.  (I)  L.  4,  (r.  I,  0.  «.  (n)  F.  K.  B.  14,  IS. 

(18)  [This  anthohty  of  the  loid  maat  be  bj  Tirtne  of  a  Kpeoial  oosbim  in  a  muior ;  fbr,  hy  tbs 
12  Cat.  II,  o.  24,  s.  S  and  9,  t,  ftttber  ma;  appoint  a  goardion  bj  his  will  a«  to  Uie  oopjholda  of  his 
ohild ;  and  Uioogh  this  omtom  is  not  abolished  in  tehae,  nor  can  be  said  to  be  token  away  bv  im- 
plk«tu>n  In  this  rtatnte,  yet,  There  Ibe  cnetom  does  not  exist  in  a  manor,  the  better  opiiuim  is 
that  the  statute  wiU  operate,  aod  even  where  the  cn«tom  pravails,  I£r.  VstkinB  thinks,  the  &thw 
mav  bv  tliii  statnte  sjutoint  a  Koardiau  of  the  person  of  his  ohild,  if  not  of  hia  oopvhnld  oroaeitr, 
8^2ffatton0opyh.  1HI®0  w        f   i~v 

f  19)  [These  are  whera  the  lord  is  not  compellable  tu  admit,  and  where  tbe  gntot  on  his  part  is 
Tolnntuy,  as  in  case  of  copTholds  for  lives  where  there  is  no  right  of  renewsJ.  or  eveti  where 
there  is  a  binding  onstom  ^  renew,  bat  itfhieh  alloWe  the  oopjholifer  to  pnt  in  more  than  one  lifs 
frt  a  time,  fur  there  io  fact  two  admissions  take  place  at  once,  and  tiierefbre  there  can  be  no  haid- 
slup  in  a  doable  fine.    See  Scriren  on  Copvhulds,  374.] 

(30)  [It  is  now  establlahed  as  a  omTBrsal  mle,  (hot  where  the  fine  npon  the  descent  or  alien- 
ation of  a  copfbold  Ik  arbitrary,  it  cannot  be  more  than  twoyeais'  improved  valae.  Inasoertain- 
infc  the  yearly  valna,  the  quit-rents  mast  be  dadtioted,  bnt  not  the  land-tai,     Dong.  6V7. 

The  fine  may  be  leouVBred  by  the  lord  in  an  action  of  asstmipBit     Bnt  he  han  no  right  to  it 
nntil  tbe  admission  of  the  tenant.    3  T.  R.  484.    The  lord  asweeses  the  fine  at  his  pedl ;  if  he 
araessit  too  high,  beianot  entitled  to  recover  it.    See  as  to  finee,  Doug.  TS4,  n.;  7  Bmjr,  337:  3 
B.  and  Ad.  360 ;  S  Hees.  and  W.606;  10  Ad.  and  EL  336 ;  3  gcott,  ^] 
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tenants  of  these  lands,  ttnder  the  crown,  were  not  all  of  the  same  order  or  decree. 
Soma  of  them,  as  Biitton  testifies,  (n)  continaed  for  a  long  time  pure  and  abso- 
lute villeins,  dependent  on  the  will  of  the  lord;  and  those  who  nave  succeeded 
thera  in  their  tentires  now  differ  from  oommon  copjholders  in  only  a  few 
points,  (o)  Others  were  in  a  ^reat  measure  enfranchised  by  the  royal  favour; 
being  only  bound  in  respect  of  their  lands  to  perform  some  of  the  better  sort  of 
villein  services,  but  those  determinate  and  certain ;  as,  to  plough  the  king's  land 
for  so  many  daj^s,  to  supply  his  court  with  such  a  nuantity  of  provisions,  or 
other  stated  services :  all  of  which  are  now  changed  into  pecuniary  rents:  and 
in  consideration  hereof  thej  had  many  immunities  and  privileges  granted  to 
them ;  (;i)  as  to  try  the  right  of  their  property  in  a  peculiar  court  of  their  own, 
called  a  court  of  ancient  demeKae,  by  a  peculiar  process,  denominated  a  writ  of 
rvjht  dote;  {g)aot  to  pay  toll  or  taxes;  not  to  contribute  to  the  expenses  of 
kni^ts  of  the  shire ;  not  to  be  pnt  on  juries ;  and  the  like,  (r) 

*These  tenants  therefore,  though  their  tenure  be  absolutely  copyhold,  r«  .^n  ■• 
yet  have  an  interest  equivalent  to  a  freehold :  for  notwithstanding  their  ^  J 
services  wore  of  a  base  and  rillenous  original,  («)  yet  the  tenante  were  esteemed 
in  all  other  respects  to  be  highly  privileged  villeins ;  and  especially  for  that  their 
services  were  fixed  and  determinate,  and  that  thev  could  not  be  compelled  Hike 
pure  villeins)  to  relinquish  these  tenements  at  the  lord's  will,  or  to  hold  ttiem 
against  their  own :  "  et  ideo,"  says  Braoton,  "  dicuntur  liberi,"  Britton  also, 
mtm  such  their  freedom,  calls  them  absolutely  sokemans,  and  their  tenure  aoke- 
manriea;  which  he  describes  (t)  to  be  "lauds  and  tenemeute  which  are  not  held 
by  knight-service,  nor  by  grand  serjeantv,  nor  by  petit,  but  by  simple  services, 
being,  as  it  were,  lands  enfranchised  by  the  kin^  or  his  predecessors  from  their 
ancient  demesne."  And  the  same  name  is  also  given  them  in  Fleta.  {u\  Hence 
Fitzherbert  observes  (ro)  that  no  lands  are  ancient  demesne,  but  lands  noldeu  in 
socage ;  that  is,  not  lu  free  and  common  socage,  bat  in  this  amphibious  subor- 
dinate class  of  rillein-socage.  And  it  is  possible,  that  as  this  species  of  socage 
tenure  is  plainly  founded  upon  predial  services,  or  services  of  the  ploogh,  it  may 
have  given  cause  to  imagine  that  all  socage  tenures  arose  from  the  same  original ; 
for  want  of  distinguishing,  with  Bracton,  between  free  socage  or  socage  of  frank 
tenure,  and  villein-socage  or  socage  of  ancient  demesna 

Lands  holden  by  this  tenure  are  therefore  a  species  of  copyhold,  and  as  such 
preserved  and  exempted  from  the  operation  of  the  statute  of  Charles  IL  Yet 
they  differ  from  common  copyholds,  principally  in  the  privileges  before  men- 
tioned :  as  also  they  differ  from  freeholders  by  one  special  mark  and  tincture 
of  villenage,  not«d  by  Braoton,  and  remaining  to  this  day,  viz-  that  they  cannot 
be  conveyed  from  man  to  man  by  the  general  common-law  conveyances  of 
feofibient,  and  the  rest ;  but  must  pasA  by  surrender,  te  the  lord  or  his  steward, 
in  the  manner  of  common  copyholds:  *yet  with  this  distinction,  (2;)  that  r*;|ni  i 
in  the  surrender  of  these  lands  in  ancient  demesne,  it  is  not  used  to  say   '■  ^ 

"toholdatthe  will  ofthe  Awi"  in  their  copies,  but  only,  "fo  hold  according  to 
the  custom  of  the  manor." 

Thus  have  we  taken  a  compendious  view  of  the  principal  and  frindameutal 

lints  of  the  doctrine  of  tenures,  both  ancient  and  modem,  in  which  we  cannot 
lut  remark  the  mutual  connection  and  dependence  that  all  of  them  have  upon 
each  other.  And  upon  the  whole  it  appears,  that  whatever  changes  and  altera- 
tions these  tenures  have  in  process  of  time  undergone,  from  the  Saxon  xra,  to 
1%  Gar.  II,  all  lay  tenures  are  now  in  effect  reduced  to  two  species ;  free  tenure 
in  common  socage  and  baxe  tenure  by  copy  of  court-roll, 

I  mentioned  tay  tenures  only;  because  tnere  is  still  behind  one  other  species 
of  tenure,  reserved  by  the  statute  of  Charles  II,  which  is  of  a  apiriiuai  nature, 
and  called  the  tenure  in  frankalmoign. 

V.  Tenure  in  frankalmoign  in  libera  eleemoayna,  or  free  alms,  is  that  whereby 
a  religious  corporation,  aggregate  or  sole,  holdeth  lands  of  the  donor  to  them 
ro)r.  N.  B.  He. 

~„-fc   kfl.H.iaA        (riv.w.       iHf  1/.  i.  o.  a.    (1PJ  n.u.ia.    ff/Aiumvn  on  qqui 

3J)1 
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uid  their  BacoeBson  forever,  (jf)  The  service  wliich  thej  were  boond  to  reader 
for  these  lands  was  not  certunly  defined;  bat  only  in  Keoaral  to  pray  for  thp 
aonl  of  the  donor  and  his  heire,  dead  or  alive ;  and  therefore,  they  cCd  no  fealty, 
(which  is  incident  to  all  other  services  bat  this,)  (z)  because  this  divine  eerrice 
was  of  a  higher  and  more  exalted  nature,  (a)  ThiBi9thetemiTe,by  which  almost 
all  the  ancient  monaeteries  and  religions  houses  held  their  luids ;  and  by  which 
tiiB  parochial  clerinr,  and  very  many  ecclesiastioal  and  eleesmoaynary  fotmdationB, 
hold  them  at  this  day ;  (b)  the  nature  of  the  service  being  upon  the  reformatioa 
f*  lOS  1  ^''^'^  ^^^  nude  comfonnable  to  the  purer  doctrines  *of  the  church  of 
1  J   Enfland.    It  was  an  old  Saxon  tenore ;  and  continued  under  the  Norman 

revolution,  t^rou^h  the  great  respect  that  was  shewn  to  religion  and  religions 
men  in  ancient  time*.  Which  is  also  t^he  reason  that  tenants  in  frankalmoign 
wore  discharged  of  all  other  services,  except  the  triaoda  necessitas,  of  repainng 
the  highways,  building  castle^  and  repelling  invasions:  (c)  jnst  as  the  Druidi, 
among  the  ancient  Briions,  had  omnium  rerum  immitnit(Uem.  {d)  And,  even  at 
present,  this  is  a  tenure  of  a  nature  verr  distinct  from  all  others;  being  not  in 
the  least  feudal,  but  merely  spirituaL  For  if  the  service  be  neglected,  the  law 
gires  no  remedy  hv  distress  or  otherwise  to  the  lord  of  whom  the  lands  are 
nolden :  but  merelv  a  complaint  to  the  ordinary  or  visitor  to  correct  it.  {e) 
Wherein  it  materially  differs  from  what  was  called  tenure  by  diviTte  service  j  m 
which  the  tenants  were  ohliged  ix  do  some  special  divine  Bervioes  in  certain ; 
as  to  sing  so  many  masses,  to  diatribute  such  a  sum  in  ahn^  and  the  like;  which, 
being  expressly  defined  and  prescribed)  could  with  no  kind  of  propriety  be  called 
free  alms ;  especially  as  for  this,  if  unperformed^  the  lord  might  distrem,  without 
any  oomplaiat  to  lie  visitor.  (/)    AJlsnch  donations  are  indeed  now  out  of  use: 


sabasts  in  many  inst^ces  at  this  day-  Which  is  all  that  shall  be  remarked  con- 
oenting  it :  herewith  concluding  our  observatione  on  the  nature  of  tenures.  (33) 
(VJ  uo.  ■.  UI.  C)  'ML  ■.  lu.  raj  rtM- 1,  IM.  T 

nj  Qniotra  1. 1,  Ir.  1,  c  U.  (  1.  (e}  Sold.  Jan.  1.  U.  fd)  Cmtia-  it  bett.  OaH.  I.  S,  &  U- 

MutLLia.         ffiitu.m.         (f}itu.i».  ^ 

ms  [Tbia  atatDtaenaotBthat  "ttabaUbelBwftiltoeVeiTfkwniaato  Mll»t  MtownBtoMaw 
U»lu>dBMkdtaiameiite,M>pHt<tfawm,MauttlM  (M«Maba)l)i(Utlie«mof  dweUrfkri 
€<Ae  «nBafe«t|inMkMr«i««-aiKl  mwCmm  at  mfaefar  M4  brfore."1 

(SSJ  We  mas  stapeAj  add  in  Uiis  idaoe  a  few  ivords  In  regard  to  teaarM  in  America,  il- 
tbongtt  the  fenoaf  Bratem  never  obtaJneS  much  ftxithold  In  thin  omratry,  there  are  maoj  tbingi 
iDonrlawtrfnal  ettato  yiiiiA  can  <airh%  wamtoot  bf  bMrinc  In  aiiid  the  ftot  Uuit  oar 
(TMemli  baaed  nMaOeemnMi  lawof  Bndund.  and  ttiuaat  ]»v9»wiipvtafktta  Aadal 
CTtfeiaa  van  ia  Ana-  Aa  Unda  in  Bnriipn  wnca  hald  ondw  that  ayatein,  and  ita  th*h«i* 
tbotmigU^DMvaded  the  law.  <tf' real  eatftte,  it  was  not  to  be  expected  that,  when  grsnta  of  land 
were  made  m  thia  conntr;,  under  clicomBtaucea  anknomi  In  Bn^aod,  a  new  ajatera  of  law,  with 
new  tenna  andmailmsi  would  at  ooee  aprinf  into  (dateiiDe  to  provide  for  the  new  eoudttloiL  OT 
edn^  and  bearbw  no  tnpe  rf  the  i^iMbi  «*i«h  i*  mgi^tutad. 
latter  oTiac-  '  "  •  -    ■      ■     ^ 


iaot,  however,  the  earljr  graota  En  AjDMloa  wei«  nude  with  refereww  to  a 
ma  01  aoqistluBK  lUe  feudal  tennre,  and  mauf  inddeute  of  that  eyatem  attached  them- 
these  grants.    The  tenure  prescribed  Was,  wnnre  in  fl«e  and  common  soeafe  to  be 
le  kiiw,  aa  of  aome  maiiM  la  BB|^Hid.     Wha  (he  ookH^aa  thMV  off  aUMiaiiW  la 
the  crown,  and  beoBins  iodapeodent  stataa,  eaob  of  thMH  aaoeeedad  to  all  the  ii|fta  of  the 


oroWD  within  its  limits,  while  tlia  United  SWea  aa  a  aovereignt;  enooeeded  to  all  the  ri^ta  of 
the  Qiown  to  onoocnpied  territoiy  not  within  the  Hmita  of  any  of  the  statea  and  not  pnviomilj 

.leln    ■'- 
have  p:  ,  .  ^  /         >■  i      - 

wan  m  truth  allodial.  At  the  aaoie  time  the  states,  hj  alatatory  and  conabtutionBl  proTiaiona, 
have  gradual!;  abolJahed  xucb  of  tho  feudal  incidenta  aa  adU  attached  to  the  eataten  prevfonaly 
granted  by  the  omwn,  until,  m  ChaitceUur  Eont  aafa,  3  Com.  MS.  "brooe  of  tboee  aingular 
revolntiona  inddent  to  human  aOUrg,  allodia)  eatatea,  onee  uniTertal  in  Kntope,  and  then  auaoet 
nniveraallj  eiohanged  for  feudal  tennrea,  have  now,  alter  the  lapee  of  many  ceutuiiea,  reamed 
their  piimmve  eatimation  in  tho  minda  of  freemcQ." 

We  adU,  indeed,  in   America  reoiignite  the  eoVerelnit}:  aa  the  aourae  of  til  title,  and  aa 
entitled  to  anooeed  thereto  in  defkult  of  bejrai  bat  &iB  fight  ia   not  peauliar  to  the  feudal 
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CHAPTEB  Vn. 
OF  FBEBHOLD  ESTATES  OF  INHEEITANCE. 

The  next  objects  of  our  duqaintions  an  the  nature  and  jHvperties  of  estates. 
An  eatai€  in  lands,  tanenienta,  and  faereditam^ts,  fugnifiea  Bach  inttreat  m  the 
t^ant  has  tli^ein :  so  that  if  a  num  gnaita  all  of  im  »stat«  in  Dale  to  A  and 
bis  heirs,  every  thiag  that  he  gob  poflsibl;  grant  shall  pass  thereby,  (a)  ||1)  It  U 
called  in  I^n  ttaius;  it  siffni^ing  the  condition,  or  (HronsiHtanoe,  in  which 
^e  OTner  stands  with  jogm.  to  his  property.  And  to  aaoertain  this  with  pro- 
per preMsi<Hi  and  aooantey,  estates  ma^  oe  considered  in  a  three-fold  view :  Jiral, 
with  regard  to  tlia  qnaniity  of  interest  whioh  the  tenajit  has  in  the  tenement : 
mco»dly,  with  regard  bo  the  Hme  at  whidi  that  quantity  .of  interest  is  to  be 
enjoyed  r  and,  thirdly,  with  regard  to  the  Humiw  and  connmona  of  the  tenimts. 

JhrH,  with  re^jard  to  the  quatttity  of  intereet  which  the  tenant  has  in  the 
tenement,  this  is  measured  by  its  dorstioa  and  extent.  Thus,  dther  his  right 
of  possession  is  to  lubBSt  for  an  mtoertain  period,  during  his  own  life,  or  the 
life  of  another  man :  to  determine  at  his  own  decease  or  to  remain  to  his  de- 
Boendanta  after  him:  or  it  is  ciroumacribed  within  a  cuialn  number  OT  years, 
months  or  days :  or,  lastly,  it  is  infinite  and  unlimited,  being  Teatsd  in  him 
and  his  lepresentatdTea  forever.  And  this  oocawone  the  primair  division  of 
"estates  into  such  as  omfrMbald,  and  euoh  ae  are  Usa  thanfreekold.         r«i04i 

An  estate  of  freehold^  liberum  tenemenium,  or  frtinktenement,  is  de-   '-  -I 

fined  by  Britton  (b)  to  be  the  "pvastaaion  of  the  soil  by  a  freeman."  And  St. 
Germrn  ifi)  tells  us,  that  "  tiie  possession  of  the  land  is  oalled  in  the  law  of  Eng- 
land tiie  innkteaement  or  freehold."  Sncb  estate,  therefore,  and  no  other,  as 
requires  actual  posaeBsioQ  of  the  land,  is,  legally  speaking,  freehold :  which  ac- 
tual possession  can,  by  the  course  of  the  common  Uw,  be  only  xiven  by  the 
oeremosy  called  lireiry  of  seisin,  which  is  the  same  as  the  fenoal  investiture. 
And  from  these  principles  we  may  extract  this  descriptaoa  of  a  freehold ;  that 
it  is  such  an  estate  in  lands  as  is  conveyed  by  livery  m  seisin,  or  in  tenements 
of  any  incorporeal  nat^ure,  by  what  is  equivalent  thereto.  And  accordingly  it  is 
laid  down  by  Littleton,  (d)  mat  where  a  freehold  ^all  paes,  it  beiioveth  to  have 
livery  of  seisin.  As,  therefore,  estates  of  inheritanoe  and  estates  for  life  could 
not  by  common  law  be  ooaveyed  without  livery  of  s^in,  these  ete  properly  ea- 
tatea  of  freehold ;  and  as  no  other  estates  ware  conveyed  with  the  same  solemnity, 
therrihre  no  others  are  properly  freehold  estates. 

Estates  of  freehold  (thus  uiderstood)  are  either  estatea  of  iniuriianett  or 
estates  not  of  inkenitmai.  The  former  are  agun  divided  into  inheritances 
abmhUe,  or  fee-simple ;  and  inberitutces  Kmitad,  one  Qieciea  of  whlcb  we  oioaUy 
oall  fee-tail 

I.  Tenant  in  fee-simple  (or,  aa  he  is  frequently  styled,  toiutt  in  fee)  is  be  that 
hath  kuids,  tenements,  or  beraditasBants,  toh<^toniBand  his  heirs  iorever:  (e) 
gen^nlly^  absolutely,  axtd  simply;  without  mentioiiing wis' luiss,  but  referring 
rajCa.  UttMO.  {bJC.rt.  fo^Dr.  ft  Slad.  b.  S,  4.  fl.  fd)l»,  re;Utt.(l. 

system,  neiOier  is  tbe  light  of  mifnent  donuin,  whlt^  U  sometiniM  Teferred  to  in  tbig  ooimec- 


nnt  dependent  apoa  (uypecnUar  

<1)  [Inl  PrestoDun  Estates,  20,  the  term  U  thm  defined :  "Ths  tvtm-est  wWoh  say  one  baa 
in  latuls,  or  «nf  uther  sabject  of  property,  is  called  his  e»tate,  and  to  this  term,  at  least  In  ft 
aonTe;atice  by  deed,  seme  a^jnact  or  erpmiion  Hhonid  be  added,  wheo  tJis  tirae  foe  whioh 
tkB«diat«.ifl  tooontinae,  aafor  jaan.forlu'e,  in  tailoi  in  fee,  or   tlie  mauoer  in  wbloh  it  is  to 


jaaa,Ti 

t  tanano, .  ,       .., ,  . 

feaiB,  od  oon^tloQ,  etc"    Somettme«  tbe  term  "'eeCMu  "  fa  used 


be  held,  as  on  condition,  in  Joint  tenancy,  ^.,  U  to  be  described ;  thus,  it  is  sold,  a  man  has  an 
■"■'    ■'    '      in  tail,  for  life,  for  yeais,  on  condition,  etc"    Sometimes  the  term  "» 
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tiiat  to  hia  own  pleasnTfi,  or  to  the  dispoaitioa  of  the  lav.  The  trae  meaniD^  of 
the  word  fee  (feodum)  is  the  same  witn  that  of  fend  or  flef,  and  in  its  origm&l 
r*10^1  sense  it  is  *tokeii  in  contradistinction  to  aUodium;{f)  vhich  latter  the 
*-  ■'  writers  on  this  subject  define  to  be  everj  mwi's  own  land,  which  hepos- 
sessetb  merely  in  his  own  ri^ht,  without  owing  any  rent  or  serrice  to  any  super- 
ior.  This  is  property  in  its  highest  d^ree;  and  the  owner  thereof  hath 
absolutum  et  directum  dominium,  and  therefore  is  said  to  be  seised  thereof  ab- 
solutely in  dominico  mo,  in  his  own  demesne.  Bntfgodttm,  or  fe^  is  that  which 
ia  held  of  some  snperior  on  condition  of  rendenng  him  service ;  in  which 
snperior  the  ultimate  property  of  the  land  resides.  And  therefore  Sir 
Henry  Spelman  (ff)  defines  a  feud  or  fee  to  be  the  right  which  the  raaaal 
or  tenant  hath  in  lands,  to  tue  the  same,  and  take  me  profits  thereof  to 
him  and  his  heirs,  rendering  to  the  lord  his  due  gervioes:  the  mere  allodial  oro- 
priety  of  the  soil  always  remaining  in  the  lord.  This  allodial  property  no  Bubject 
in  England  has ;  {h)  it  beii^  a  received,  and  now  undeniable  prinoiple  in  the 
law,  that  all  the  lands  in  England  are  holden  mediately  or  immediately  of  the 
king.  The  king  therefore  on^  hath  abaolutum  el  directum  dominium :  (i)  but 
all  subjects'  lands  we  in  the  nature  of  feodum  or  fee :  whether  derived  to  them 
by  descent  from  their  ancestors,  or  porobaaed  for  a  valuable  consideration ;  for 
they  cannot  come  to  any  man  by  either  of  those  ways,  anlesa  accompanied  with 
those  feudal  clogs  which  were  laid  upon  the  first  feudatory  when  it  was  origi- 
nally granted.  A  subject  therefore  hath  only  the  nsnfract,  and  not  the  absolute 
property  of  the  soil ;  or,  aa  Sir  Edward  Coke  expresses  it,  (k)  he  hath  dominium 
utile,  but  not  dominium  directum.  And  hence  it  is,  that,  in  the  most  solemn 
acts  of  law,  we  express  the  strongest  and  highest  estate  that  any  subject  can 
hare,  by  these  wonls :  "  he  is  seised  thereof  in  his  demesne,  as  of  fee."  It  Is  a 
man's  demesne,  dominicum,  or  property,  since  it  belongs  to  him  and  his  heirs 
forever:  yet  this  dominicum,  property,  or  demeeue,  is  strictly  not  absolute  or 
allodial,  but  qualified  or  feudal:  it  is  his  demense,  at  of  fee:  that  is,  it  is  not 
purely  and  simply  his  own,  since  it  is  held  of  a  superior  lord,  in  whom  the 
nltiniato  property  resides. 

r  ,,Qg  -1  •This  is  the  primary  sense  and  acceptation  of  the  word/w.  Bat  (as 
■■  ->   Sir  Martin  Wright  very  jnatly  observes)  (l)  the  doctrine,  "that  all  lands 

are  holden,"  having  been  for  so  many  ages  a  fixed  and  undeniable  axiom,  onr 
Englisli  lawyers  do  very  rarely  (of  late  years  especially)  use  the  word  fee  in  this 
its  primatT  original  sense,  in  contradistinction  bo  aOodium  or  absolute  property, 
with  which  they  have  no  concern ;  but  generally  use  it  to  express  the  continu- 
ance or  quantity  of  estate.  A  fee  therefore,  in  general,  signifies  an  estate  of 
inheritance ;  being  tiie  highest  and  most  extfinsive  interest  tbat  a  man  can  have 
.  in  a  feud :  and  when  iho  term  is  used  simply,  without  any  other  adjunct^  or  has 
the  adjunct  of  simple  annexed  to  it  (as  a  tee  or  a  fee-simple,)  it  is  used  in  con- 
tradistinction to  a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
statute;  importing  an  absolute  iaheritanoe,  clear  of  any  condition,  limitation, 
or  restrictions  to  particular  heirs,  but  descendible  to  the  heirs  general  whether 
male  or  female,  lineal  or  collateral.  And  in  no  other  sense  than  this  is  the  king 
Biud  to  be  seis^  in  fee,  he  being  the  fendatory  of  no  man.  (m) 

Taking  therefore /m  for  the  future,  unless  where  otherwise  explained  in  this 
its  secondarv  sense,  as  a  state  of  inheritance,  it  is  applicable  to,  and  may  be  had 
in,  any  kind  of  hereditaments  either  corporeal  or  incorporeal,  (n)  But  there  is 
this  distinction  between  the  two  species  of  hereditaments:  that,  of  a  corporeal 
inheritance  a  man  shall  be  said  to  he  seised  in  kis  demesne,  as  of  fee;  of  an  in- 
corporeal one,  he  shall  only  be  said  to  be  seised  cm  of  fee,  and  not  in  his 
demesne,  (o)  For,  as  incorporeal  hereditaments  are  in  weir  nature  collateral 
to,  and  issue  ont  of,  lauds  and  honses,  {p)  their  owner  hath  no  property,  damin- 
{/)  8«epp.  a.  rr.  MOti^aa,  c.  i.  [U  co.  utt.  i. 

(ft  FraMmmdomliilngiteil  dtndiM  domHtmm,  ettfm  ^mOiu  at  otMer  mri  Dmt.    Itdd. 
(t)  Co.  Utt.  1.  lUOrWr    '"  ._.^-  ....    . 

(H)  nomimatinat  ^fa  tenet ... 

W)  Utt.  (  10.  Ipi  Sea  page  K. 
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icum,  or  demesne,  in  the  thing  itself  bat  h»th  only  something  derived  oat  of 
it;  resembling  the  tervilatM,  or  services,  of  the  civil  law.  (q)  The  domimtmm 
or  property  is  freqaently  *iii  one  man,  vhile  the  appendage  or  service  is  r  ^,q^  i 
in  another.    Thus  Oaina  may  be  seised  tu  of  fee  of  a  way  leading  over  >■  ■' 

the  laud,  of  which  Titias  is  seised  in  hie  demesne  as  of  fee.  (3) 

The  fee-simple  or  inheritance  of  lands  and  tenementa  is  generally  vwted  and 
resides  in  some  person  or  other ;  though  divers  inferior  estates  may  be  carved 
out  of  it.  As  if  one  grants  a  lease  for  twentv-one  years,  or  for  one  or  two  lives, 
the  fee-simple  remains  vested  in  him  and  his  heirs;  and  after  the  determina- 
tion of  those  years  or  lives,  the  land  reverts  to  the  grantor  or  his  heirs,  who 
shall  bold  it  again  in  fee-aimple.  Yet  sometimes  the  fee  may  be  in  abeyance, 
that  is,  (as  the  word  signifies,)  in  expectation,  remembrance,  and  contemplation 
in  law ;  there  being  no  person  in  esse  in  whom  it  can  vest  and  abide :  though 
the  law  oonaiders  it  as  always  potentially  esistine,  and  ready  to  vest  whenever  a 
proper  owner  appears.  (3)  Thus,  in  a  grant  to  John  for  life,  and  afterwards  to 
the  heirs  of  Richard,  the  inheritance  is  plainly  neither  granted  to  John  nor 
Richard,  nor  can  it  vest  in  the  heirs  of  Richard  till  his  death,  nam  nemo  eat 
hares  vivenlis :  it  remains  therefore  in  waiting  or  abeyance,  daring  the  life  of 
Richard,  (r)  (4)  This  is  likewise  always  the  case  of  a  parsoa  of  a  ^urch,  who 
hath  only  an  estate  therein  for  the  term  of  his  life ;  and  the  inheritanoe  renuuns 
in  abeyance,  (s)  And  not  only  the  fee,  but  the  freehold  also,  may  be  an  abey- 
ance; as,  when  a  parson  dies,  the  freehold  of  his  glebe  is  in  abeyance,  until  a 
Baccessor  be  named,  and  then  it  vests  in  the  successor,  (t)  (5) 


(3)  [Bea  page  SO,  where  the  antbor  does  not  ooofiDe  Incoiporeal  tmedltem&nti  to  tUnp 
issuing  oat  of  linds  and  honies.  but  tu  tbingB  iemlDK  unt  of  rdj  thing  oonMrMe,  m«1  or  per- 
KHul.  Bat  the  true  reawm  o[  the  disliiHitlon  ia  oleaiQ^,  not  thst  the  owner  of  the  oerivative  am 
no  propertv  In  the  land  or  house  from  which  it  ia  derived,  bat  that  the  thing  in  whitNh  he  haa  a 
property,  the  right  of  way  fbi  inatanoe,  is  incorporeal,  and  incapable  of  being  nt  matm,  or  aotaal 
poaeeBsion. 

When  B  man  U  utii  to  be  adMd  in  hia  demeane.  It  aeema  nther  to  be  intended  to  eimeaa  that 
he  has  the  eotnal  beneficial  propertr,  and  not  a  mare  aeifuon  or  right  to  aerrioei.  This  ia  the 
well  Imown  meaning  of  the  t«im  when  the  demeane  luids  ora  manor  are  spoken  oC] 

(3)  [This  role  and  Its  eicepUona  are  thus  distinctly  stated  by  Mr.  Fieston  hi  hia  treadae  on 
Estatea,  I  vol.  216,  317.  "  It  ma;  be  aaanmed  as  a  general  mie,  that  tbe  fint  estate  of  bedMld 
—  ing  bj  any  deed,  n'    *' " ' —  " ' '  " ' — * 


wliioh  the  law  alluwa  the  froehold  to  be  in  abeyanoe  by  tbe  aet  of  Oia  parly.  The  oaae  of  a  par- 
ton  ia  not  an  ezoeptlcin  to  the  mle :  for  It  is  by  the  act  of  law,  and  not  of  the  party,  that  the  ft«e- 
bold  is,  in  this  instance,  in  abevanoe,  from  the  death  of  the  inonmbent  till  the  '  ' 


served:  SBla.  Com.  166;  6Kep.  194;  Com,  Dig.  Ab^anoe;  that  n 

Jlowfl  the  freehold  to  be  in  abeyance  by  the  <wt  of  t* 

ceptlcin  to  the  mle :  for  It  is  by  the  act  of  law,  and  n< 
instance,  in  abevanoe,  from  the  death  of  the  inoa 
:  1  Inrtt.341,  a;  and  oon^deced  •••■  ezot^on,  it  ia  not  within  the  reason  of  the 
niie."] 

(4)  [The  inheritanoe  or  remainder  In  i<nch  a  case  has  been  said  to  be  in  abeyanoe,  or  in  wiffiw, 
or  i%  gremio  legit ;  bnt  Mr.  Feams,  with  great  ability  and  learning,  taaa  exposed  the  falility  <n 
theae  expressions,  and  the  erroneoos  Ideas  which  have  bem  eoavtjiA  by  them.  Hr.  Fearaa  pro- 
dnoes  aatliuritiea.  which  prove  beyond  oonborersy,  "  that  where  a  remainder  of  inheritanoe  is 
limited  in  cmiHn^tn^by  way  of  nae,  or  by  devise,  the  inheritanoe  in  the  mean  time,  if  not  other- 
wise disposed  of,  remains  in  the  grantor  and  hia  hdm,  or  in  the  heln  of  the  toatAtor,  nntjl  the 
oontingenoy  happens  to  lake  it  oat  of  them."    Feanie  Oont.  Bern.  513,  4th  edit. 

Bnt  althou^,  as  Hr.  Feame  obaervea,  "  dlBteant  opinlaoa  have  prevailed  in  reaped  to  the  ad- 
misdon  of  tbis  dootrine  In  oonTeyaocea  at  common  Uw;"  id.  536;  yet  ha  addaoMargnments  and 
anthorities  which  render  the  doctrine  as  nnqnestionable  in  this  case  as  in  the  two  fMmer  t^tisM 
and  ietisa.  It,  tbemfurc,  In  the  instAnce  pnt  by  the  learned  Jndge,  John  abonld  determlDe  Ida 
estate  either  by  his  death  or  by  a  feoffinent  hi  fee,  which  amoonts  to  a  flnftitaie,  in  the  life 
time  of  Richard,  onder  which  clrotnnstanoe  the  remainder  never  ooold  vert  in  the  hdn  of 
Bichard,  in  that  ctwe  the  grantor  and  bis  h^  tosiJ  enter  and  lesnme  the  estate.] 

(5)  [Mr.  Feame  having  attacked  with  so  mnah  ntooees  the  dootrlna  of  abeyance^  Uie  edHcff 
may  ventare  to  observe  with  r«»peot  to  the  two  last  inatanoes,  tho«|^  they  are  ooUeoted  from 
the  tflit  of  Littleton,  that  there  hardly  seems  any  necessity  b>  resort  to  abeyance,  or  to  the 
cloHdt,  to  explain  the  residence  of  the  inheritance,  or  of  the  freehold.  In  the  first  case,  the 
whole  f^  simple  la  conveyed  to  a  sole  oorporation,  the  parson  and  Ida  anooeesors;  bnt  if  any 
lutereat  U  not  conveyed,  it  stiU  rematna,  as  in  the  former  note,  in  the  grantor  and  his  hsirB,  to 
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The  word  "heon"  is  neceaMir  ia  the  gnni  w  doootioa,  in  order  to  mako 
ft  fee,  or  inhcfitaace.  For  if  lana  be  gir^i  to  a  man  forerer,  or  to  him  aud  his 
Msigns  forever,  tiiia  vesta  in  him  but  aa  eetate  for  life,  (u)  This  very  great 
nicety  about  the  insertioD  of  the  word  "  heirs  "  in  all  foofEmenta  and  grante,  ia 
order  to  vest  a  fee,  is  plainly  a  relio  of  the  feudal  Btriotneas ;  by  which  we  may 
r  *I08  1  '^™^°''^''  W  >''  *^  required,  *that  the  form  of  the  donation  ahould  be 
*-  ^  punctually  pursued ;  or  that,  as  Crage  (z)  exiu^easeB  it  in  the  words  of 

Baldus,  " dMtoMMMt  tint  airictijuria, ne  guts piut  donasM praawiuUuT  qvam  m 
doaaii«tu  ea^resMfii."  And  therefore^  as  the  personal  abilities  of  the  donee 
wen  originaJly  snppoaed  to  fae  the  only  indooements  to  the  gift,  the  donee's 
estate  in  the  land  ezt^ided  only  to  his  own  petvon,  and  sabsisted  no  longer  than 
his  life ;  unless  the  donor,  bf  ui  express  provision  in  the  grant,  gave  it  a  longer 
otHitinuance,  and  ext^ided  it  also  to  his  heirs.  But  this  role  is  now  aoEUiaBi. 
by  many  ezoeptiona  (y) 

For,  1.  It  does  not  extend  to  devises  by  will ;  (6)  in  which,  as  they  were  intro- 
dooed  at  the  tine  when  the  feudal  rigour  was  f^iace  wearing  unt,  a  more  liberal 

(u^ IbU.il.  CkJ  Sm pass H.  (uj 1. 1,1.  9,  in.  (gj Co.  LUL  B. a. 

wttMB,  Tipon  the  dlMoIntiiiD  of  the  ootpantiini,  tbe  mbUm  will  iwart.  fie«  book  I,  4S4.  AM 
In  thawomd  <nm  tlia  Ikaebold  seeatB,  In  ibot,  from  tlie  moment  of  the  death  of  the  paiBoo,  to  rest 


■ad  aUde  in  ths  socoeasor,  who  U  brought  into  view  and  notice  by  the  inatltation  and  Indaotion: 
for  after  fDdnotkm  he  can  leoovo'  all  the  rights  of  the  ohnroh,  whiob  aocmed  ftom  the  death  of 
hlapndeeesHr.]    Sea  6  <a.  and  Tin.  8M. 

(6)  [SeepOff.  the  93d  eh^ter  of  this  book,  page  380.  Lord  Coke  teachea  tu,  I  Inst.  323,  b, 
that  it  waa  ihe  nuudm  Dt  the  oommoa  Uw,  and  not,  as  has  been  aometimea  aald.  Idle  e.  Oook,  1 
P.  Wnu.  77,  a  piinoiple  ariMu  ont  of  the  wording  of  the  Btatntee  of  wills :  33  Hen.  Till,  o.  1 ; 
34  Hen.  Till,  e.  6;  ^'quod  hWrmi  tobaUat  tettatoris  ett  parin^aitda,  teoundum  eeram  inlen- 
MatuH  tuam,"  Foi  fids  naaon,  Uttleton  aa^  aeok  S80,  if  amandeviaetli  tAnementa  to  another, 
kutatdum  titpmjittmm,  tbe  deviaea  takeHi  a  be  limsle ;  jet,  if  a  deed  of  feofflnent  had  been 
Bade  be  Um  by  the  devvor  at  the  said  tenementa,  MftmduM  »tbi  in  perpttuMM,  he  ahontd  have 
aaertatebntl^tBnnof  Mb  UA,  for  want  of  the  word  %«)■«.  In  Webb  n.  Herring!  Halle's  Bep. 
SB^  it  wM  determined,  that  a  deviae  to  a  man  and  hia  anooeasoiB,  gives  a  fee.  BQt,  wbetlier  a 
devise  to  a  man  and  Ms  ported^  would  giye  an  estate  tail,  or  a  fee,  waa  donbted  in  Tbe  Attor- 
tmf-&wmwi  V.  Bamfirid,  i  Prtmm.  968.  Under  a  devise  to  a  legatee,  "  for  her  own  Tiae,  and  to 
me  awBTiat  her  death  to  wb«n  she  pleaMa,"  Mr.  Jnstios  Foiteacne  said,  there  waa  no  doubt  a 
fee  passed ;  Timewell  e.  Feridna,  9  Alk.  103 ;  and  tbe  some  doctrine  was  held  in  Oooddtle  e. 
Oti^,  9  Wila.  7 ;  see  abo  i^a.  And  a  devise  of  tbe  testator's  lands  and  tenemeots  to  Ma 
ezeontora,  "  frsal^  to  bajOMMMd  and  eojof ed  bj  them  alike,"  waa  held,  in  Loveacres  v.  Blixhlt 
Cowp.  3G7,  to  oan7  theme:  for  the  taalator  had  oharged  the  estate  with  the  payment  oTan 
annual  wbieh  negwtived  llie  ide^  that,  by  the  viad  freeb/ be  only  meant  tngivu  tbe  estate  ^^i^M 
q^tnMHuAnniMf .-  Uie  free  eiyi^inent,  thwelbre,  it  waa  held,  most  mean,  free  trum  all  limitationi. 
Bnt,  if  the  testator  had  not  put  anr  ohai^  im  the  estate,  this  wonld  not  have  been  the  neceaiuiy 
eoaBmotioii ;  nm  would  so  extanoad  a  meaning  have  bean  given  to  those  words  agaln^  the  hcdr, 
in  ai^aase  where  it  waa  not  oertain  that  tba  testator  meant  more  than  that  bis  devisee  shoald 
posmnn  and  w^w  Om  teMa,  fiee  fiom  M  eharg**,  vc,fi»e  firo»  in^eaekntnt  of  wtule.  Oood- 
li^  V.  Barron,  II  East,  S34. 

Vhns,ifamBndevIseaaUUaft«elM>lde*t>tet«MswlfB,  diirtea  Aor  (Mterol  We,  and  also  at 
ktr  dl^Mtai  afttntardt,  to  Isom  it  to  ndiom  ^teplaaatt,  the  word  tea»«  confines  tbe  antiiority  of 
tbe  devisee  fbr  lift  to  a  dlapositioii  br  will  only.  Doe  v.  Tbocley,  16£aet,443;  and  see  iH/tvt. 
This,  it  will  at  onoa  be  obrions,  is  £7  no  means  inconsistent  with  what  waa  laid  down  In 
Timewell  v.  Feridns,  aa  before  titii.  4be  diatinotion  is  pconted  ont  in  Tomlinson  e.  Dt^ton : 
1  P.  Wma.  174;  thns,  where  a  power  is  gL*«B,  wiOi  a  psitionlar  description  and  Umitatton  of 
the  estate  devised  to  the  dnnee  vi  the  powe^  the  power  is  a  distinct  giR,  ooming  lo  by  way 
of  add)tf<ni,  bnt  will  not  onlarge  tlie  *tltU»  eijawwly  given  to  the  devTaee ;  thonA,  when  the 
devise  is  gflnsial  and  inde&iit<^  with  a  power  lo  dlqiose  of  the  fee,  tiiere  the  de^see  hiniMlf 
takes  the  fee.  In  some  few  instanoes.  Indeed,  oonrts  of  equity  nave  inclined  to  consider  a 
light  of  BHioyment  for  Mfe,  coupled  with  a  power  of  appwntroent,  as  oqnivalent  to  tbe  absolnte 
property.  Standen  v.  8tanden,  3  Tes.  Jnn.  504.  A  diffatence,  however,  seems  now  to  be 
firmly  eHtablished,  not  so  mnch  with  regard  to  the  part?  possesedng  a  power  of  disposal,  as 
ont  of  consideration  for  those  paitiea  whose  intareatB  depend  apoD  tlie  nun-eiecutlon  of  that 
poww.  Croft  V.  Blee,  4  7ea.  64.  Confining  the  attention  to  tbe  former,  there  may  be  no 
reason  why  that  which  be  has  powo'  to  dlspoes  of  shoald  not  be  considered  as  bia  properly; 
but  the  inteneta  of  the  latter  on^  not  to  be  aSboted  in  any  other  manner  than  that  spedSed  at 
the  ci«atlcHi  of  the  power.  Holmes  v.  Coghill,  7  Tea.  506 ;  Jones  v.  Carry,  [  Swanst.  73 ;  Reid 
«.  Sbergold,  10  Tee.  363.  Whan,  therdbrs,  a  devise  or  beqnest  (for  Uie  pnnoiple  seems  to 
apply  equally  to  realty  as  to  paraimaltr),  in  msde  to  e^y  one  expceaaly  Ss  Uft,  with  a  power 
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coDBtruction  is  allowed ;  and  therefore  by  &  derise  to  a  mat)  forerer,  or  to  one 
and  his  assigns  forever,  or  to  one  in  fbe-eimple,  the  derisee  hath  an  estate  of 
inheritance ;  for  the  intention  of  the  devisor  le  snfflciently  plain  fh>m  the  words 
of  perpetuity  annexed,  though  he  bath  omitted  the  legal  words  of  inheritance. 
Bnt  if  the  devise  be  to  a  man  and  his  assigns,  without  annexing  words  of  per- 


, ,  „.  japnmort;  not  b „ ,  _ 

objeeM  of  Cbe  power  eoimot  take  wilkont  ft^format  ^dntoieBtj   bitt,_wliao  ths  deviea  o 

AEQ'jpertii 
V.  w«atoi 

,    NanuoA       ._    .     ,    

).  Farrer,  19  id.  07.    Wbere  ta  e«t*te  U  dariied  abaolntelf,  wiUMiit  any  pOm  wtete  Hinite4 


beqoest  is  made  IndafinitelF,  wiOi  a  «u{ie»dded  power  to  diapoae  bf  wiU  or  deed,  tbe  property 
(as  we  have  eeea)  rests  absolntelv.  The  lUstinotloii  nuy^periiaM,  seem  ali^it,  biit  it  bas  Dem 
tadieiaUy  declared  to  be  perfectly  settled.  Bradlr  «.  Wcatoott,  18  V«,  463;  AadenoB  tr. 
Dawson,  Ig  id.  KI6;_Barfbrd  v.  SOeet,  16  Id.  139;   NanuoA  *.  Horton,  7  id-  360;    Irwin 


sigDUoatlon  by  tbe  ootiteit  of  tbe  will.  Doe  «.  HnmU,  h  Ban.  aad  AM.  Bl,  la  •oOaiSot  to 
eatry  real  estate :  Barnes  «.  Fatoh,  S  Tea.  608 ;  Wocdiam  v.  ZmwetOnj,  9  id.  1« ;  and  Uiat 
~4  nerelf  a  life  interest  ttaenui,  bnt  tbe  fee,  altbongb  no  WMds  of  limtation  in  peipetiilty 


intentaon  to  dispose  of  "all  his  e , , —  , ,    , ,  _ 

Ibe  will,  in  its  operative  claoses,  contains  oe  farther  deolaratdon  of  sooh  intent ;  still,  wlwre 
the  sntwaqnent  clooaes  of  devise  are  inexplicit,  the  introdactni;  words  will  have  an  effect  on 
tbe  oonetroction,  as  affording  some  indication  of  the  teHtator's  intention.  Ibbetson  •,  Bnokwitli, 
Ca.  temp.  Talb.  160;  Ooodri^t  v.  Stocker,  5  T.  R.  IS;  Doe  c.  Bnoknet,  U  id.  SIS;  Qnlliver 
v.  Pornti,  3  WUs.  143 ;  Smitfa  v.  Coffin,  a  H.  Bla.  460.  Bnt  Uionf  h  alq^t  oinninstanoe*  mw 
be  admitted  to  explain  obsanrities :  Baodall  e.  Morgan,  IS  Tes.  77 ;  and  wmda  may  be  barged, 
abridged,  or  transposed,  in  order  to  reach  the  testator's  meaning,  when  saoh  liberties  an 
necessary  to  moke  the  wiU  coniist«Dt :  Eeilev  e.  Powler,  Vilm.  notM,  309 ;  rtill,  no  operative 
and  effective  clanee  in  a  will  mnat  be  oontrolled  by  smbipums  words  ooranii&g  In  tM  intro- 
ductory parts  of  it,  unless  t^  is  absolately  necessary  in  order  to  taniab  a  reasonable  tnter- 
rretation  of  (he  whole ;  Lord  Oxford  e.  Chorehill,  9  Tes  uid  Bea.  67 ;  Hampeon  v.  Brandwood, 
Mad.  388 ;  Leieh  v.  Norbnry,  13  Yes.  344 ;  Doe  e.  Pearoe,  1  FT.  365 :  ndther  own  a  aabwonent 
clause  of  limitation  as  to  one  Rnbject  of  devise,  be  governed  by  wrads  of  inlmdnedon  wbieh, 

■        '     ■  .  -* *.    .         ..     ,_    Kaah».8niltli,  17Tes.33; 

a  tbe  otlier  band,  an  eipreaa 

on  from  a  BQbwqnent  pas 

„  _, , ^— ,  - 90;  Barker  o.  Lea,  3  tea 

Bea.  117 :   S.  C,  1  Tun.  and  Ross,  416 ;   Jones  v.  Oolbeok,  8  Tea.  49 ;   Panons  «.  Baker,  1 
478 ;  Thackeray  p.  Hampson,  3  Sim.  and  Stn.  217. 

Where  an  estate  is  deri^,  and  the  devisee  is  snbleoted  to  a  charge,  wbloh  ehufre  is  not 
directed  to  be  paid  unt  of  the  rente  and  profits,  the  dense  will  carry  a  fee-simple,  notwllhsland- 
ing  the  testator  has  added  no  words  of  express  limitation  tn  perpetnity.  Unon  this  ptrfnt,  tk« 
distinction  is  settled,  th^,  wliere  tbe  charge  is  on  the  person  to  whom  &e  land  Is  devised  (In 
general  terms,  not  where  he  has  an  estate-tnil  given  him,  Dean  v.  Slater,  6  T.  K.  337),  there  he 
most  take  the  fee ;  bat  not  where  the  oborge  is  npon  the  land  devised,  and  payable  ont  oi  it.  And 
the  reason  given  why,  in  the  former  case,  Out  devisee  most  take  the  tee,  is  beoanse  otherwiaa  tM 
estate  may  not  be  sufficient  to  pay  the  charge  dniing  the  Ufe  of  the  devisee,  which  wonld  maka 
him  a  loeer,  and  that  could  not  hare  been  the  intention  vt  file  devisor.  Soodtitla  v.  Madden,  4 
East,  500 ;  Doe  c.  Holmes,  8  T.  R.  1 ;  Doev.  CSarke,  2  New  B«p.  3«;  Roe  «.  Daw,  3  Mao.  and 
BeL  S33 ;  Baddelej  r.  Lei^ingweU,  Wlhn.  Notes,  83S ;  Collier'a  Case,  6  Ben.  16. 

With  regard  to  the  op«ratioD  of  the  word  "hereditamenta"  in  a  win,  Mr.  Jnstioe  Bnllor 
said,  there  have  been  various  opinions ;  in  some  oases  it  has  been  held  lo  pass  a  fce,  in  others 
not:  Doe  e.  Bichards,  3  T.  It.  360;  bnt  the  latter  oonstrootion  seems  now  to  be  flrmly 
established  as  tbe  tme  one.  The  settled  sense  of  the  word  "  hereditonienta,"  Ctiief  Boron 
Uacdonald  declared  in  Moore  v.  Denn,  2  Bos.  and  Poll.  Kl,  is,  to  denote  snoh  things  as  may  be 
the  subject-matter  of  inheiitanoe,  bnt  not  the  inheritance  ttadf ;  and  oaonot,  therefore,  by  its 
own  intrioBic  force,  enlu^e  an  estate  which  iaprimafOoie  a  Ufb  aslate,  into  a  fee.  It  may  have 
wei^t,  under  pardcolar  circnmstances,  in  explaining  the  other  exprennonB  in  a  will,  from 
whence  it  m&j  be  collected,  tn  a  manner  wreeable  to  tbe  mles  of  law,  that  the  testatar 
intended  to  gtve  a  fee ;  but  In  Canning  v.  (^nninK,  Mosely,  348,  it  was  considered  as  quite 
settled  by  the  decision  in  Hopewell  v.  Ackland,  1  Salt.  S3U,  that  a  f)»  will  BOt  pass  merely  by  tte 

nseoftheword  "heroditamHit."    Andsef*- Fn~-~  .  u.™  i_  ,».  ..~„i«7..  .»«. 

of  litigation:    3  Anstr.  797  j  5  T.  R.  663 ; 
Bing.  33.] 

By  the  wills  act,  1  TIo.  o.  36,  e.  S8,  it  is  provided  that  a  devise  of  any  real  estate  without  words 
of  limitation,  shall  carry  the  fce-slmpla  or  tlie  whole  interest  whatever  U  may  be,  of  the  teetar 
tor,  nnlees  a  oonbwy  ktentim  appear  by  the  wlS. 
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petuity,  there  the  devisee  Bhall  tt^  only  an  estate  for  life ;  for  it  does  not  Bpjpeiu- 
thiit  the  devisor  intended  My  more.  3.  Neither  does  this  mle  extend  to  fines 
or  recoveries  considered  aa  a  species  of  conveyance;  for  thereby  an  estate  in  fee 
passes  by  act  and  operation  of  law  without  the  woid  "  heirs,"  as  it  does  also,  for 
particular  reasons,  oy  certain  other  methods  of  conveyance,  which  have  relation 
to  a  former  grant  or  estate,  wherein  the  word  "  heirs '  was  expressed,  (z)  3.  In 
creations  of  nobility  by  writ,  the  peer  sc  created  hath  an  inhentaace  in  his  tiUe, 
without  expressing  the  word  "heirs;"  for  heirship  is  implied  in  the  creation, 
unless  it  be  otherwise  specially  provided :  but  in  creations  by  patent,  which  are 
atricii  Juris  the  word  "  heirs  "  must  be  inserted,  otherwise  there  is  no  inherit- 
ance 4.  In  grants  of  lands  to  sole  corporations  and  their  Bucoessors,  the  word 
"  sacceseors  "  supplies  the  place  of  "  heirs ; "  for  as  heirs  take  firom  the  ancestor, 
r  *109 1  "^  ^°*^  ^^  successor  from  the  predecessor.  (?)  Nay,  in  'a  grant  to  a 
I-  -'   bishop,  or  other  sole  spiritual  corporation,  in  frankalmoign;  the  word 

" frankalm&ign  "  supplies  the  place  of  "  successors  "  (as  the  word  "  successors  " 
supplies  the  place  of  "  heirs ")  ex  vi  termini;  and  in  all  these  cases  a  fee-mmple 
vests  in  such  sole  corporation.  Bnt,  in  a  grant  of  lands  to  a  corporation  aggre- 
gate, the  word  "succeBscrs"  is  not  necessary,  though  usually  inserted  :iar, 
albeit  such  simple  grant  be  strictly  only  an  estate  for  life,  yet,  as  that  corpom- 
tton  never  dies,  sn^  estate  for  lite  is  peipetnal,  or  equivalent  to  a  fee-simple^ 
and  therefore  the  law  allows  it  to  be  one.  (a)  5.  Lastly,  in  the  case  of  the  kin^ 
a  fee-simple  will  vest  in  him,  without  the  word  "heirs"  or  "successors"  m 
the  grant;  partly  ftom  prero^tive  royal,  and  partly  from  a  reason  similar  to 
the  bst,  because  the  king  in  judgment  of  law  never  dies,  {b)  Bnt  the  general 
mle  is,  that  the  word  "  heirs    is  necessary  to  create  an  estate  of  inheritence.  (8) 

ftJCo.  UttB,  faj  Be«  Book  t,  p.  «at.  ftj  Soe  book  1,  p.  MB. 

(7)  [Bnt  the  wurd  "heira"  in  a  gnat  to  e,  coiporotiQii  Bole,  will  not  ounve;  a£M,  an;  mora 
tbiiii  the  word  "BQCoeB8tir»"  in  Kgnuit  to  a  natural  person.     Co.  LitU  8,  b.] 

(_S}  In  manj  of  the  states  of  the  American  niiion,  (he  strict  nile  of  the  common  Uw  Teqnliinf; 
the  nse  of  the  word  "heir?"  han  been  changed  b;  Btatntee,  which  make  a  deed  convey  an  estale 
of  inheritaooe  where  it  upp<!srii  (Vom  the  inetnuuent  that  imoh  was  the  mtent  of  the  paities.  In 
tha  abHenee  of  such  statutes,  however,  the  common  law  niie  is  still  in  foroe.  Sedgwick  v.  Lafljn, 
10  Allen,  430;  Clearwater  v.  Roue,  1  Blackf.  137;  Adams  e.  Boss,  I  Troom,  &!!;  Jones  v. 
Bramblet,  1  Scam.  ST6 ;   Van  Horn  c.  Eairisun,  1  Ball.  137. 

And  genenJlf  no  other  words,  thon^  conveying  to  the  unprofessional  m!nd  a  clear  intent  to 
tnuisfer  an  inherituice,  will  be  snfflcieut  for  the  pnrpose.  A  strong  UlastxaCion  of  Uiis  is  the  cane 
uf  Footer  r.  Joice,  !t  Wash.  C,  C.  498.  where  a  deed  luii.  "and  his  Koneration,U)eadnresolongH 
the  waten  of  the  Delaware  run,"  was  hold  to  convey  a  life  estate  only.  See  an  exceptional  case  in 
JobntoDti.  Qilbert,13Rich.  Eq.43.  In  Vermont,  it  was  held  that  a  Jeaae  ofpremises  to  bold,  "as 
long  ae  wood  grows  and  water  mns,"  conveyed  a  fee :  Arms  v.  Burt,  I  Yt.  SI03 ;  but  this  case  is  not 
in  harmony  with  the  others  above  referred  to.  See  4  Kent,  6.  A  legislative  grant,  It  has  been  held, 
may  convey  a  fee  without  making  nse  of  the  tecbnioal  words  essential  in  a  deed.  Bntheribrd  e. 
Qreene,  U  w  heat  196,  Ami  a  government  deed  given  to  cony  into  effect  t  donation  previously  oon- 
firmed  by  the  proper  aolhoritlea,  and  which  runs  to  the  donee  "or  hia  heirs,"  in  trust  for  the  penon 
or  perBODS  riKhtfUtly  entitled,  will  be  regarded  on  intending  to  convey  the  fee  to  Uie  donee,  if  livitii, 
andtohlebeirsifhebedead.  Beady r.K:eanley,UUioh. 316.  See Freldmane. Goodwin, I MoAU. 
142:  Qtiffingo.  Qibb.  Ibid.  212.  A.  goveromeiitgrantinanyfona  the  tegislatnre  may  pi«sciibe  is 
Bnffieient,andit  wiiltakeeffeotaccOTdingtothemtent.  Pattonv.Baston,lWheat.476;  Bnthar- 
iixAv.  areenB,SWheat.  196;  Strother  p.  Lucas,  6  Pet.  763. 

That  wbM«,  by  will,  lands  are  devised  in  terms  which  Indicate  on  intent  to  m«  all  the  tM- 
tator*!!  intereet,  a  fee  (it  he  has  it)  will  pass  without  the  use  of  the  word  "  hwrs,  see  the  follow- 
ing American  cases ;  Xewkerkc.Newkerk, 2  Gaines,  345;  Uorrisonc.  Semple,  6Binn.  M:  Jaek- 
Bou  e.  HerriU,  6  Johns.  19S;  Jackson  «.  HonseL  17  id.  281 ;  Fogg  e.  Clark,  1  N.  H.U3;  BUw«. 
Bridge,  IS  Pick.  31;  God&eyr.  Humphrey,  18  id.  537;  Lambert  v.  Fune,  3  CraQoh,  97;  Kellogg 
C.  Blur,  6  Hetc.  322;  Tracy  v.  Kilbom,  3  Cuah.  557;  Lilliard  v.  Robinson,  3  Litt.  415. 

AAOtW  important  class  of  cases  ongbt  to  bemeutionedhereasaueiception  to  the  general  rale, 
that  the  QM  uthe  word  "heirs"  is  essential  to  pass  a  fee.  We  mfer  to  conveyanoeH  in  trost,  in 
whiohcase  the  trustee  must  be  held  to  take  an  estate  as  large  an  may  be  necessary  for  the  purpoeai 
of  the  tmst,  whether  the  inHtrument  of  oonveyanoecontains  words  ofinheritanoe  or  not.  Illuetta- 
tiona  of  this  exception  may  be  seen  in  the  following  oases :  Spessard  n.  Bhorer,  9  Oill,  261 ;  Newhatl 
f.  Wheeler,  7  Moss.  189 ;  Farquharson  v.  Bichelberger,  15  Md.  03 ;  GonJd  e.  Lamb,  11  Mete.  87 ; 
Angell  t).  Bosenbury,  12  Mich.  241 ;  Fisher  v.  Fields,  10  Johns.  495 ;  Welch  v.  Allen,  21  Wend.  147; 
Attorney-General c.  Proprietors, ate., 3Grar,43;  Noilsono.Lagow,  12How.9e;  Komc. Cutler, 26 
Conn.  4 ;  North  e.  Pbilbrook,  34  1£b.  532.  See  as  to  tills  rule  WeUer  c  Boloson,  2  Green,  S.  J.,  13 ; 
Peny  on  Trusts,  sec.  312  t^isec.  320.  A  grant  to  asovereign^ieqaineno  words  of  Inheritance. 
Josephs  o.  Dnit«d  Stales,  1  Court  of  Claims  K.  197. 
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II.  We  are  next  to  coDBider  limited  fees,  or  mch  eatstes  of  inberituioe  as  ore 
clogged  and  confined  with  oonditionB,  or  qimlifioationB,  of  any  sort.  And  thc«e 
we  may  divide  into  two  sorts:  1.  Qualified,  or  iase  fees;  and,  2.  Fees  conditional, 
so  called  at  the  common  law ;  and  uterwords  teea-tail,  in  coneec|nence  of  the 
statute  de  donis. 

1.  A  base,  or  qnatifled  fee,  is  snoh  a  one  as  hath  a  qualification  subjoined 
thereto,  and  which  must  be  determined  whenever  the  i^naliflcatioQ  annexed  to 
it  is  at  an  end.  As,  in  the  case  of  a  grant  to  A  and  his  heirs,  tenants  of  the  manor 
of  Dale;  in  this  instance,  whenever  the  heirs  of  A  oease  to  be  tenants  of  that 
manor,  the  grant  is  entirely  defeated.  So  when  Henry  VI  sranted  to  John 
Talbo^  lord  of  the  manor  of  Kingston-Lisle  in  Berks,  that  he  and  his  hairs, 
lords  of  the  said  manor,  should  be  peen  of  the  realm,  by  the  title  of  barons  of 
Lisle ;  here  John  Talbot  had  a  base  or  qualified  fee  in  that  dignity,  (c)  and,  the 
instant  he  or  his  heirs  quitted  the  seignory  of  this  manor,  the  dignity  was  at  an 
end.  This  *estate  (9J  is  a  fee,  because  by  possibility  it  may  endure  for-  r  •!  i  n  n 
ever  in  a  man  and  hia  heire:  yet  as  that  duration  depends  upon  tlie  ^  J 
oononrrence  of  collateral  circumstances,  which  qualify  and  delMse  the  purity  of 
the  donation,  it  is  therefore  a  qualified  or  base  fee. 

2.  A  conditional  fee,  at  the  common  low,  was  a  fee  restrained  to  some  par- 
ticular heirs,  exclusive  of  others:  "donatio  stricta  et  coarctata;  Id)  aicut  certia 
hmredibus,  guibusdam  a  succeasume  exelugia;"  as  to  the  hdra  of  a  vutn's  body, 
by  which  onlv  his  lineal  descendants  were  admitted,  in  exclusion  of  collateral 
heirs ;  or  to  the  heirs  male  of  his  body,  in  ezclasiou  both  of  ooUatoi^s,  and 
lineal  femalbs  also.  It  was  called  a  conditional  fee,  by  reason  of  the  condition 
expressed  or  implied  in  the  donation  of  it,  that  if  the  donee  died  without  snoh 
p^ticnlar  heirs,  the  land  'should  revert  to  the  donor.  For  this  was  a  condition 
annexed  by  law  to  all  grants  whatsoever;  that,  on  failnre  of  the  heirs  specified 
in  the  grant,  the  grant  should  be  at  an  end,  and  the  land  return  to  its  ancient 

i>roprietoi.  (e)  Such  conditional  fees  were  stnctly  agreeable  to  the  nature  of 
ends,  when  they  first  ceased  to  be  mere  estates  for  life,  and  were  not  yet  arrived 
to  be  absolute  estates  in  fee-simple.  And  we  find  strong  traces  of  tiiese  limited, 
conditional  fees,  which  could  not  be  alienated  from  the  lineage  of  the  first  pnr- 
cbaser,  in  our  earliest  Saicon  laws.  (/) 

Now,  with  r^ard  to  the  condition  annexed  to  these  fees  bv  the  commoD  law, 
OUT  ancestors  heid,  that  such  a  gift  (to  a  man  and  the  neirs  of  his  body) 
was  a  gift  upon  condition,  that  it  shoald  revert  to  the  donor  if  the  donee  had 
no  heirs  of  his  body ;  bqt,  if  be  had,  it  should  then  remain  to  the  donee.  They 
therefore  call  it  a  feo-simple,  on  condition  that  he  had  issue.  (10)  Now  we 
must  observe,  that,  when  any  condition  is  performed,  it  is  thenceforth  entirely 
gone;  and    the  thing  to  which  it  was    before    annexed   becomes   absolute 

kwsNhw  «Ml*,  HfiM  Bira  iiraMMhm 


(e)  Co.  Utt.  17.  id)  net.  L  t,  e.  S,  I  E.  (a)  Plowd.  Ml. 
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(9)  [The  propriehiT  nf  a  quahfled  or  bue  lee  haa  the 
■state,  till  the  contingency  upon  ivMoh  It  U  limit«d  ooonn 
WaUn^um'B  Case,  Plowd.  fATA 

(10)  Tin  tbe  ereat  case  of  Million  v.  Berkeley,  Flowd.  333,  Lord  C.  J.  Dyer  Mid,  apon  the 
grant  of  a  oondibimai  fee,  the  fee-aimple  yeeted  at  the  begiDiiiiig ;  by  having  iisae,  the  donee 
aoqoired  power  to  alien,  which  he  lud  not  before,  bnt  the  ia^ae  wag  not  the  oanw  of  hi« 
having  the  fee,  the  fliBt  gift  vested  that:  and  in  p.  335  it  waa  said,  when  land  was  given  (before 
the  stotate  de  donit)  to  a  man  and  the  bdrt  of  hu  body,  thin  wm  a  fee-simple,  with  a  condition 
aunexed,  tbat,  if  the  donee  died  without  saeh  hein,  the  land  Bhoold  revert  to  the  donor;  to 
whom,  therefon,  the  oommon  law  g»ve  a  farmedon  in  reverter.  Bat  be  waa  not  entitled  to  a 
■wiit  at  firmeckm  in  rematndar.tex  noreiMiuder  ocmld  be  limited  upon  raoh  an  estate,  which, 
thongh  detennfaiable,  was  oonalderad  a  fbe-aimpl^  until  the  itatote  of  de  donii  waa  made :  Kinoe 
the  Btatote  we  call  that  an  eatate-tidl,  which  before  was  a  oonditlonal  fee:  id.  p.  339;  and 
while  It  eontlnned  mi,  if  the  donee  had  l«aue,  he  had  power  to  alienate  the  fee,  and  to  bar  not 
only  the  enccesaifai  of  hie  inne,  bat  the  leveniou  of  the  doom  in  case  hia  iwue  Bnlweqaestly 
fUled.  To  redren  which  evils  (ai  they  wer«  Ihonght  to  be),  the  act  ie  dotiie  conditionaUbut 
WH  made.    Id.  p.  MS,  345.] 
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r*llll  *^i^^*^^B^<'''')^'^<*<'^(^l)  Bo  that,  H  looa «a  the  sraatee  bftd any 
>■  ■'  Issue  bom,  bis  estate  wu  Mij^Ktted  to  become  abnlnte,  or  the  peiibrm.- 
snce  of  tiie  oonditioB;  at  least  for  tJiese  three  piirpoBei;  1.  To  enable  the 
tenant  to  allene  tiie  land,  and  theid]ty  to  bar  not  only  hu  own  isBira,  bat  also 
the  donor  of  his  interest  in  the  revereion.  ( o)  3.  To  subject  him  to  fbrfeit  it  for 
treason ;  which  he  oonld  not  do,  till  ieene  boni,  longer  than  for  his  own  lift ; 
lest  thereby  the  inheritanoe  of  the  iatae,  and  revenion  <^  the  donor,  might  have 
been  defeated.  (A)  8.  To  empower  him  to  riiarge  the  land  with  renta,  commons, 
and  certain  other  inoumbranoes,  bo  aa  to  bind  his  i8Bae.(i)  And  this  wbb 
thoaght  the  more  reasonable,  beoauae,  by  the  birl^  of  iasM,  the  posabili^  of 
the  donor's  rarersion  waa  rendered  more  oistant  and  pree^oue ;  and  Ms  interest 
seems  to  hare  been  the  only  one  which  ike  law,  as  it  then  stood,  was  solicitoas 
to  i»oteot ;  without  mnch  regard  to  the  right  oi  sncoeseioD  intended  to  be  veAted 
in  the  issue.  However,  if  the  tenant  did  not  in  foot  aliraie  the  laai,  the  course 
of  dflaoent  was  not  altered  by  this  perfonoanoe  of  the  condition;  for  if  the  iasoe 
had  afterwunb  died,  and  then  the  tenant,  or  original  gisntee,  had  died,  without 
makiDg  any  disnatioa ;  the  Isid,  by  the  twau  of  Hm  donation,  eoutd  descend 
to  none  but  the  heirs  of  hia  bod^,  and  therefore,  in  defoalt  of  them,  most  havo 
reverted  to  the  donor.  For  which  reason,  in  order  to  subject  th^  lands  to  the 
ordinary  eonrae  of  descent,  the  donoM  of  these  oonditional  fee-eimplea  took  can 
to  i^ene  a«  aotm  aa  they  had  performed  the  condition  bj[  bavins  issue ;  and 
lAerwards  repurofaaaed  me  lands,  which  gave  them  a  fee-simple  aosolute,  thai 
would  deMend  to  the  heirs  general  acoordlng  to  Hxe  oonrae  of  the  common  law. 
And  thus  stood  the  old  law  with  regard  to  conditional  fees ;  whiolkthiugs,  s^ 
Sir  Edward  Coke,  {It)  though  th^  seem  anoien^  are  yet  necessary  to  be  known ; 
M  well  for  the  declaring  how  the  common  law  stoc^  in  snch  casest  as  for  the 
a^e  of  uuknitiea,  and  inch  like  inheritances,  as  are  not  within  the  statutes  of 
entail,  and  therefore  remain  as  at  the  common  law. 

r  *112 1  *^hs  incouTeniences  which  attended  these  limited  «oA  fettered  in- 
>-  -I   herilanoe^  were  probably  what  induced  Uie  judges  to  give  way  to  this 

tnbtk  finesse  of  eonstmction  (for  such  it  nndoabtedly  was),  in  order  to  shorten 
tke  duration  of  t^ese  oonditional  estates.  But,  on  the  other  hand,  the  nobili^, 
who  were  willing  to  perpetuate  their  possessions  in  their  own  families,  to  put  a 
stop  to  this  practice,  procured  the  statute  of  Wesminater  the  second  (/)  (com- 
monly called  the  statute  de  donie  conditionalibut)  to  be  made :  which  paid  a 
greater  r^ard  to  the  private  will  and  intentions  of  the  donor,  t^an  to  the  pro- 
priety of  such  intentions,  or  any  poblio  oonsideration  whatsoever.  This  statute 
revived  in  some  sort  the  ancient  feudal  restraints  w,hich  were  originally  laid  on 
alienations,  by  enaetiag,  that  trom  thenoefortJi  the  wilt  of  the  donor  be  observed ; 
and  that  the  tenements  bo  given  (to  a  nun  and  the  heirs  of  hia  body)  should  at 
all  events  go  to  the  issue,  if  there  were  any;  or,  if  none,  should  revert  to  the 
donor. 

Upon  the  construction  of  this  aot  of  pariiament,  the  jndgea  detecniued  that 
the  donee  had  no  longer  a  conditional  fee-simple,  which  beoiune  absolute  and  at 
his  own  disposal,  the  instuit  any  issue  was  born ;  but  they  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of  particuhu'  estate,  which  they 
denominated  a  fee-tail;  (m)  and  investing  in  the  donor  the  ultimate  foe-simpu 

W)Ca.LItt.U.    Ibut-sa.  (h  00.  UK.,  MC    >Inrt.  aU.  (()  Co.  LlU.  IS. 

(1)  1  niM.  ID.  ((]  U  Edw.  I.  s.  1. 

j«)  Ttafl  eipnidoD /ta-tnfl,  orftoium  taUMum,  wm  bemnrad  from  thsfbiHtbH  (Me  CMg.  1. 1.  t.M^i. 
M,  K)  i  uaoni;  wboni  Lt  ilanlflvd  Mj  muHUIBd  or  IrnniiaMd  loheritMtM,  fMa  wkloh  Iha^atn  noiiU 
WSraoHtoff;  b«lngilet1vB<rftvnitlM)wC>*roi]*¥Wb(dJlwi«,lo(i«ti  from  wUoh  lbs  riMwhtalivuiItha 
IMUa  taelttrtmtaraoi.    (Sptfm.,  GI»i.  Kl.) 

(It)  [Vhere  Un  penon  to  whom  a  oooditiotial  lee  wbb  limited  liad  ittne,  and  sufferod  it  to 
desoend  to  iDdi  inne.  the^  mlgtit  alieii  it.  Bat,  if  tbej  did  not  alia%  the  douv  would  still 
have  bees  entitled  to  bb  n^  of  reverter ;  for  the  estate  would  hfrve  ixHitiDQed  mbjaot  to  the 
KmilatiDiis  contained  in  Uie  origiiMl  donatian.  tiaviU'i  Case,  7  Bep.  134  (  Willion  v.  Berkeley, 
Plowd.  S47.  ThJ8  Htboritr  sapporta  the  atatemmt  of  our  aattuu,  to  a  nmilar  effect  lower 
down  in  the  page;  but  it  liaidlf  aal^iiiM  the  ■witlnii  Muit,  afiar  Isaae,  Out  Mate  tMoame 
wAol^  nnoondltionaL] 
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of  the  Und,  expectant  on  the  &ilnre  of  issue:  which  expectant  estate  is  what  ve 
now  call  a  reversion.  (»)  And  henoe  it  is  that  Littleton  tells  as  (o)  that  tenant 
in  feo-tail  is  by  virtue  of  the  statute  of  WestioinBt^r  the  second. 

Having  thus  shewn  the  original  of  eetates-tail,  I  now  proceed  to  consider, 
vfhat  thingn  may,  or  may  not,  be  entailed  *uader  the  statute  de  donit.  ,  ,h  .  g  n 
l^memmia  is  the  only  word  need  iu  the  statute ;  and  this  Sir  Edward   >-  ' 

Ooke(p)  expounds  to  comprehend  all  oorporeal  hereditaments  whatsoever;  and 
also  all  incorporeal  hereditaments  which  earonr  (^  the  reality,  that  is,  whicdi 
issue  out  of  corporeal  ones,  or  which  concern,  or  are  annexed  to^  or  may  be 
oxercised  within,  the  same ;  as,  rents,  estovers,  commons,  and  the  like.  Also 
offices  and  dignities,  which  concern  lands,  or  have  relation  to  fixed^  and  certain 
places,  may  tie  entuled.  {q)  But  m«v  |)eraonal  chattels,  which  ^voitr  not  at 
all  of  the  realty,  cannot  be  entailed.  Neither  can  an  office,  which  merely  relates 
to  such  pwBonal  chattels :  nor  an  auDoity,  which  charges  only  Git  person,  and 
not  the  Lands  of  the  grsmtor.  Bat  in  toe«e  last,  if  granted  to  a  -man  and  the 
heirs  of  his  body,  the  grantee  hath  still  a  fee-oonditional  at  conmon-law,  jib 
before  the  statute ;  and  by  his  aUenation  <afier  issue  bom)  may  bar  the  heir  or 
reversioner,  (r)  (IS)  An  estate  to  a  man  and  bia  heirs  for  aaotner's  life  cannot 
be  entailed :  («)  for  this  is  strictly  no  estate  of  inheritanoe  (as  will  appear  here- 
after), and  therefore  not  within  the  statute  de  dania.  Neither  t&A  a  copyhold 
estate  be  entailed  by  virtue  of  the  statute ;  for  that  would  tend  to  encroach 
npim  and  tesbain  the  will  of  the  lord :  but,  by  the  ipecial  custom  <^  tbe  manor, 
a  oop^old  mi^  be  limited  to  the  heirs  of  me  body;  (t)  for  here  the  oostpm 
Montaias  and  interprets  tiie  lord's  wilL 

Next,  as  to  tlie  sereial  9p«eiea  of  estates-tail,  and  bow  they  Are  i«pactively 
created.  Estates-tail  are  either  geiteral  or  apectaj.  Tail-general  is  where  lands 
and  tenements  are  given  to  one,  and  the  Mtrs  of  hit  body  begbtte»:  which  is 
called  taS-general,  because,  bow  often  soever  such  donee  iu  tail  Ife  married,  his 
ieene  in  general  by  all  and  every  sac^  marriage  is,  in  saocesBlvC  uEder,~-cf^ble 

(W)[lf« 


when  the  gnulee  hM  lame,  he  baa  iha  All  powei  at  alienatioD,  and  of  barring  tho  poaaibUHf  of 
itarerertinittothegnatorbf  theextlnottuDof  hiaiuac    STea.lTO;  1  Bn.  395. 

Bntont  S  a  teim  fbr  yeua,  or  aaj  personal  ohoUe),  except  in  the  instanoe  of  u  ajumitf, 
neithw  a  fee-eooditlonal  nur  an  astate-tall  can  be  created ;  for,  if  tlie7  are  granted  or  devited  by 
noh  words  an  wqoIA  «tmnf  an  eatato-tail  in  real  ftopext^,  the  grantee  or  deviaM  has  the  entira 
and  abwdnte  Intmat  withoat  h^ng  issoe ;  and  as  soon  as  snch  so  inteTwt  is  vealed  in  anj  one, 
all  nibeeqneiit  Umhations  of  oonseonenoe  beoome  mili  and  void.    1  Bro.  S74 ;  Haig.  Oo.  UtL 


fee:  of  eonwe it  laay  a*  a  qaalifled  <a  oonditiooal  foe;  bnt  it  cannot  be  entailed,  for  it  is  not 
witUn  the  statote  de  donit ;  and,  oonaeoneatly,  it  has  been  held,  there  can  be  no  esmalndeT  Hmi- 
ted  Bpon  snob  a  oant :  bnt  it  seems  there  may  be  a  limitation  by  vny  of  ezMotory'  devise, 
provided  that  is  within  the  prescribed  limits,  and  does  not  tendtoapeipetiUty.  An  annnitv  m^ 
be  zranted  as  a  fes-sin^e  oonditionAt ;  but  then,  it  must  end  or  bewme  absolate,  tn  the  life  of  a 
pvtiwilar'ir^  penon.  Tomer  v.  Tomar,  1  Bro.  aas ;  8.  C,  AmbL  732 ;  Eail  of  Stafford  v.  Back- 
uij,  3  Vaa.  Ben.  180.  An  ammit;  gnntad  to  one,  and  the  heiis  male  of  his  body  being  a  grant 
not  coming  wi&in  the  statate  de  atmit,  all  the  piles  applicable  tu  conditional  fees  at  common 
law  Mill  hold,  with  respect  to  soch  a  grant.    FeviU's  Owe,  7  Sep.  ISC 

>tM  ituUnee  «f  an  aaml^.  ahaiijag  neMly  (he  peiMn  of  the  gaiaUx,  seems  to  be  Hie  onlj 
cnein  «4)loh  a  fMHXtoditioaal  of  a  personal  chattel  can  nmr  be  created.  Neither  leaseholds, 
nor  my  other  desodpUoiiB  of  personal  property  (eio^  snob  annailias  aa  aforesaid)  can  be  lim- 
ited BO  se  to  make  tnem  bansmissible  In  a  oonise  of  sncoeeaion  to  tieira ;  thav  must  go  to  pcs- 
Bonal  leDreseittatives.    OoiintMa  of  Lincoln  v.  Doke  of  NeiroaBtle,  13  Tes.  iB!5 ;  KeUey  t>.  Foirler, 

mim.  Kotes,  310.    nine  b  oonsistanoy,  thaiefiue,  in  holding,  tlMt  t^  veiy  sane  words 

be  difl^ntly  oonstmed,  and  have  very  different  operatfon^  when  ^H)bed,  la  the  sanw  ii 
ment,  to  doDnnt  deacriptlons  of  nr^erty,  governed  by  diStaent  niW    Forth  o.  Ch^ 
1  P.  Wma.  aB7;  BUton  *.  Sasoa,  19  Tea.  77.    Thus,  the  same  words  which  woold  only  give 
an  eatote-tul  in  fieehold  promrty,  will  canr  the  alMvdute  lutoraet  In  leasehdd  or  other  per- 
emal propw^.    Gie«si  c.  Stepbans,  19  Tes.  73;  Oniok  0.  DeTandee,  9  id.  803;  Tothlllv.  Pttt,} 
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of  inheriting  the  estate-tMil,  per  j^oniuim  doni.(it)  Tenant  in  t«I  epecial  is 
where  the  girt  is  restrained  to  certain  heirs  of  the  donee's  body,  »nd  does  not  go 
r  *114 1  **•  '*'^  *'f  them  in  general.  And  this  may  *happen  several  waya.  (w)  I 
'■  ^  ahall  instance  in  oaly  one ;  as  where  Unas  and  tenements  are  given  to  a 
man  and  the  heir*  of  Am  body  on  Mary  ku  now  wife  to  be  begotten;  here  no  issne 
can  inherit,  but  such  general  issue  as  is  engendered  between  them  two ;  not  snch 
as  the  husband  may  have  by  another  wife;  and  therefore  it  is  called  special  tail 
And  here  we  may  observe,  uiat  the  words  of  inheritance  (to  him  and  his  heirs) 
give  him  an  estate  in  fee :  but  they  being  heirs  to  be  by  him  begotten,  this  makes 
lb  a  fee-tail ;  and  the  person  being  also  limited,  on  whom  such  heirs  shall  be 
forgotten  (viz.;  Mary  hit  present  wife'),  this  makes  it  a  fee-tail  special 

Estates,  in  general  and  special  tail,  are  farther  diversified  by  the  distinction 
of  sexes  in  snch  entails ;  for  both  of  them  mav  either  be  in  tiul  male  or  tail 
female.  As  if  lands  be  given  to  a  man,  and  his  heirs  male  of  his  body  begotten, 
this  is  an  estate  in  tail  male  general;  but  if  to  a  man  and  the  heira  femais  of  Ms 
body  on  hit  present  wife  begotten,  this  is  an  estate  in  tail  female  epeciaL  And, 
in  case  of  an  entail  male,  the  heirs  female  shall  never  inherit,  nor  any  derived 
from  them ;  nor  e  converso,  the  heirs  male,  in  case  of  a  gift  in  tail  female.(x)  Tha& 
if  the  donee  in  tail  mole  hath  a  daughter,  who  dies  leaving  a  son,  snch  gnuidsoQ, 
in  this  case  cannot  inherit  the  es^te-tail ;  for  be  cannot  dednoe  his  descent 
wholly  by  heirs  male,  (y)  And  ae  the  heir  male  must  convey  his  descent  wholly 
by  males,  so  mnst  the  neir  female  wholly  by  females.  And  thentora  if  a  man 
bath  two  estates-tail,  ths  one  in  tail  male,  the  other  in  tail  female ;  and  he  hath 
issne  a  daughter,  which  daughter  hath  issne  a  son ;  this  grandson  can  snoceed 
to  neither  of  tiie  estates ;  for  he  cannot  convey  his  descent  wholly  either  in  the 
male  or  female  line,  (z) 

As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  &rther  limitation  of  the 
strictness  of  the  feudal  donation,  die  word  ^y,  or  some  other  words  of  pro- 
creation, are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what  heirs  in  par- 
r  *11S  1  ''''^^'^  *^^  ^^  ^^  limited.  If,  therefore,  either  the  words  of  inheri- 
*■  ^  tance,  or  words  of  procreation  be  omitted,  albeit  the  others  are  inserted 
in  the  grant,  this  will  not  make  an  estate-taiL  As,  if  the  grant  be  to  a  man  and 
his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man  and  his  children,  or  off- 
spring :  tul  these  are  only  estates  for  life,  there  wanting  the  words  of  inheritance, 
his  heirs,  (a)  So,  on  the  other  hand,  a  gift  to  a  man,  and  his  heirs  male  or  fe- 
male, is  an  estate  in  fee-simple,  and  not  in  fee-tail :  for  there  are  no  words  to 
ascertain  the  body  out  of  which  they  shall  issue,  {b)  Indeed,  in  last  wills  and 
testaments,  wherein  greater  indnlgenoe  is  allowed,  an  estate-tail  may  be  (aeated 
by  a  devise  to  a  man  and  his  seed,  or  to  a  man  and  his  heirs  male;  or  by  other 
irr^;ular  modes  of  expression,  (c)  (13) 

l%ere  is  still  another  species  of  entailed  estates,  now  indeed  grown  ont  of  ns^ 
yet  still  capable  of  sabsiatine  in  law;  which  are  estates  tn  liiero  maritagio,  or 
/rankmarriage.  These  are  defined  (li)  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter  or  cousin  of  the 
donor,  to  hold  in  n^kiqarriage.  Now,  by  snch  gift,  though  nothing  but  the 
word  frankmarriage  is  expressed,  the  donees  shall  nave  the  tenements  to  them, 
and  the  heirs  of  their  two  bodies  begotten ;  that  is,  they  are  tenants  in  special 
tail.  For  this  one  votA,  frankmarriage  does  ex  vi  termini  not  only  create  an 
inheritance,  like  the  y/om  frankalmoign,  but  likewise  limits  that  inheritance; 
suppljring  not  only  words  of  desoept,  out  of  procreation  also.  Such  donees  in 
ft'ankmamage  are  liable  to  no  service  but  fe^ty ;  for  a  rent  reserved  thereon  is 
■)  ibu.  I  IS,  M,  r,  n,  w.         <x)  ind.  1 9,  n. 

■  "-   '•'■  ■».  (o)  OD.  LUL«. 

I)  Co.  litt  9,  ST.  i4\  Utt.  I  IT. 


(13)  [Or  to  a  man  ^cd  his  ohildrenjf  he  hu  no  ohildraa  at  tlie  tfane  at  the  d«vlie :  6  C«.  17 ; 
iH-tAkmiin  luiil  hia  fHutflritr :  I  E.  oi.ttl  \  OT  l^  anv  qfber  woida,  trtdob  allow  an  intentitHi 
the  doaoendauta  of  the  oavhw.    S«e  ^  lean,  oa  Wi|]i,  99 
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void,  antil  the  fourth  degree  of  consangninity  be  past  between  the  ieenes  of  the    , 
donor  and  donee,  (e) 

The  incidents  to  a  tenancy  in  tail,  nnder  the  atstnte  Westm.  3,  are  chiefly 
Uteee.  (/)  1.  That  a  tenant  in  tail  may  commit  watte  on  the  eetate-tail,  by  fell- 
ing timber,  pulling  down  honsee,  or  the  like,  without  being  impeached,  or  called 
to  aeoonnt  for  the  same.  *2.  That  tbewifeoftiie  tenant  in  tail  shall  have  rtiiii;i 
herttowWjOr  thirds,  of  the  estate-tail.  3.  That  the  boebandof  afemale  *■  J 
tenant  in  tail  may  be  tenant  by  the  curtesy  of  the  estate-taiL  4.  That  an  estate- 
tail  may  be  barred,  or  destroyed  by  a  fine,  by  a  common  recovery,  or  by  lineal 
warrant  descending  with  assets  to-  the  heir.  All  which  wiil  hereafter  be 
explained  at  large. 

Thus  mnoh  for  the  nature  of  estates-tail :  the  establishment  of  which  family 
law  (at  it  is  pro]>erly  styled  by  Pigott)  ( y)  occasioned  infinite  difficnlties  and 
disputes.  (&)  Children  grew  disobedient  when  they  knew  they  conld  not  be  set 
aside:  fanners  were  oustod  of  their  leases  made  bytenante  in  t^;  for, if 
aaoh  leases  had  been  yalid,  then  under  colour  of  long  leases  the  issue  might 
have  been  virtually  disinherited ;  creditors  were  defrauded  of  their  debts;  for, 
if  a  tenant  in  tail  could  have  charged  his  estate  with  their  ]pajment,  he  might 
also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  40  it  was  worth ;  in- 
nnmenibla  latent  entails  were  produced  to  de^riTe  pnrohasen  of  the  lands  they 
had  &irly  bought ;  of  suits  in  consequence  of  which  our  ancient  books  are  full : 
and  treasons  were  encouraged;  as  estates-tail  were  not  liable  to  forfeiture,  longer 
than  for  the  tenant's  life.  80  that  they  were  justly  branded,  as  the  source  of 
new  contentions,  and  mieobie&  unknown  to  the  common  law ;  and  almost  uni- 
versaily  considered  as  the  common  grievance  of  the  realm.  (1)  But  as  the 
nobility  were  always  fond  of  this  statute,  because  it  preserved  their  &mily  eetatea 
&offi  foifeitnre,  there  was  little  hope  of  proourine'*^  repeal  by  the  legislatore, 
and  therefore,  by  the  connivance  01  an  active  and  politic  prince,  a  method  was 
devised  to  evade  it. 

About  two  hundred  years  intervened  between  the  making  of  the  stattito  de 
denia,  and  the  application  of  common  recoveries  to  this  intent,  in  the  tweUUi 
year  of  Edward  IV ;  which  were  then  openly  declared  by  the  jndges  to  be  a 
*8affioient  bar  of  an  estat^taiL  Uc)  For  though  the  courts  had,  so  long  r  ^,,„  ■, 
before  as  the  reign  of  Edward  III,  very  frequently  hinted  their  opinion  *■  -' 
that  a  bar  might  be  efiected  upon  these  prinoiplc^,  (I)  yet  it  was  never  carried 
into  eiecntion ;  till  Edward  IV,  observing  (m)  (in  the  dinjutea  between  the 
houses  of  York  and  lAucaster)  how  little  effoct  attainder^  for  treason  had  on 
&milies,  whose  estatoe  were  protected  by  the  sanctuary  of  entails,  gave  his 
countenance  to  this  proceeding,  and  suffered  Taltai;um's  case  to  be  brought  be- 
fore the  court ;  (n)  wherein,  in  consequence  of  the  principles  then  laid  down,  it 
was  in  effect  determined,  that  a  oonimon  recovery  suffered  by  tenant  in  tail 
should  be  an  effectual  destmction  thereof.  What  common  recoveries  are,  both 
in  their  nature  and  consequences,  and  why  they  are  allowed  to  be  a  bar  to  the 
estato-tai],  must  be  reserved  to  a  subsequent  inquirv.  At  present  I  shall  only 
say,  that  they  are  fictitious  proceedings,  introduced  by  a  kind  of  pia  frau»,  to 
elude  the  statute  de  donia,  which  was  found  so  intolerably  miscnievous,  and 
which  yet  one  branch  of  the  legislature  would  not  then  consent  to  repeal :  and 
that  these  recoveries,  however  clandestinely  introduced,  are  now  become  by  long 
nae  and  acquiescence  a  most  common  assarance  of  lands;  and  are  looked  upon 
as  tiie  l^;al  mode  of  conveyance,  by  which  tenant  in  tail  may  dispose  of  his 
lands  and  tenements :  bo  tiiat  no  court  will  antfer  them  to  be  shaken  or  reflected 
on,  and  even  acts  of  parliament  {0)  have  by  a  sidewind  countenanced  and  estab- 
lished them. 

(a)  Con.  BmWT.  B.  W  1  Bap.  181. 

(*A  Sep'  lU.    S  B<^.  M.  (Ij  W  Bep.  t7,  38. 

(wn^ir-bbok,H  Bdv.  IV,U,ia.    )nuii.  Ahr.tU.  fina  rteon.   «)  Bro,  INiL  SO  IK.  reeiw.  in  nlM,  M. 

('^U^snTT'VO.a.lO.  T  BaaiT  VIIL  o,  4.  M  and  »  asnir  TID,  D.  SB.  UZUi.  o.  1.  tandB  Ann,  c.  10, 
uawi.II,e.  W.  ' 
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This  expedient  haTin^  greatly  abridged  estates  tail  with  regard  to  their  dnra- 
tion,  others  wsre  soon  invenUid  to  strip  thorn  of  other  privileges.  The  next 
that  vas  attacked  vas  their  freedom  trom  Jbrfeitares  for  treason.  For,  not- 
withstanding the  large  E^Vances  made  by  recoveries,  in  the  compass  of  aboot 
threescore  years,  towards  unfettering  these  inheritances,  and  thereby  snt^ectiBg 
the  lands  to  forfeiture,  the  rapacioua  prince  then  reigning,  finding  them  fre- 
r*llRl  <l<i6Qtly 'resettled  in  a  eimilar  manner  to  snit  the  convenience  of  fomi- 
^  -I  hes,  had  address  enough  to  procure  a  statute  (p)  whereby  all  estates  ef 
inheritance  (under  which  general  words  estates-tail  were  covertly  indndfld) 
are  declared  to  be  forfeited  to  the  king  upon  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time,  was  hy  the  statute  33 
Henry  YlII,  c.  28,  wheret>y  certain  leases  made  by  tenants  in  tail,  which  do  not 
tend  to  the  praindice  of  the  issue,  were  allowed  to  he  good  in  law,  and  to  bind 
the  issue  in  tail.  But  they  received  a  more  violent  blow,  in  the  same  aessioQ  of 
parliament,  by  the  conatmctiou  put  npon  the  statute  of  fines,  ( y)  by  the  statute  33 
Henry  VIII,  c.  36,  which  declares  a  fine  duly  levied  by  tenant  m  tail  to  be  a  com- 
T^etenar  to  him  and  hia  heirs,  and  all  other  persons  claiming  nnder  sucJi  ent«l. 
This  was  evidently  agreeable  to  the  intention  of  Henry  VII,  whose  policy  it 
was  (before  common  recoveries  had  obtained  their  full  strength  and  autjionty) 
to  lay  the  road  as  open  as  possible  to  tlie  fdienation  of  landed  property,  in  order 
to  weaken  the  overgrown  power  of  his  nobles.  But  as  they,  from  the  opposite 
.reasons,  were  not  easily  brought  to  consent  to  snob  a  provision,  it  was  thtn-efore 
couched,  in  his  act,  under  covert  and  obscure  expressions.  And  the  judges, 
though  willing  to  construe  that  statute  as  &vorably  as  possibly  for  the  dent- 
ing of  entailed  estates,  yet  hesitated  at  giving  fines  bo  extensive  a  power  by 
mere  implication,  when'  the  statute  de  donis  had  expressly  declared,  that  they 
should  not  be  a  bar  to  lertates-tkil.  But  the  statute  of  Henry  VIII,  when  the 
doctrine  of  alienation  was  better  reoeived,  and  the  will  of  the  prince  more  im- 
plicitly obeyed  than  before,  avowed  and  established  that  intention.  Yet,  in  order 
to  preserve  the  property  of  the  crown  from  any  danger  of  infringement,  all 
estates-tail  created  by  the  crown  and  of  which  the  orown  has  the  reversion,  are 
excepted  out  of  this  statute.  And  the  same  was  done  with  regard  to  oommon 
recoveries,  by  the  statute  34  and  3fi  Henry  VIII,  c.  30,  which  enacts,  that  no 
feigned  recovery  had  against  tenants  in  tail,  where  the  estate  was  created  by  the 
r*ll91  ^orown,  (r^  and  the  remainder  or  reversion  oontinues  still  in  the  crown, 
I-  -I  shall  be  of  any  force  and  efftet.  Which  is  allowing,  indirectly  and  col- 
laterally, their  full  force  and  effect  with  respect  to  ordinary  estates-tail,  where 
the  royal  prerogative  is  not  concerned. 

Lastly,  hy  a  stKtnfe  of  the  succeeding  year,  (s)  all  eetatee-tail  ore  rendered  lia- 
ble to  be  charged  for  payment  of  debts  due  to  the  king  by  record  or  special 
contract;  as  sinoe,  by  the  bankrupt  laws,  (t)  they  are  also  subjected  to  be  mAd 
for  the  debts  contracted  by  a  banlmipt.  (11)    And,  by  the  oonstmotion  put  on 

(p)  M  Hen.  TIU.  0.  IS  fflj  1  Hen.  VII,  o,  M  (rj  Oo.  Utt.  ITI. 

Oj  »  Hen.  Vm,  e.  IS,  I W  (I;  Stat.  «  Jm.  I,  e.  Ul 

(H)  0  Geo.  IT,  0.  !«,  •.  66. 

And  now  in  En^and.  bj.ttaX.itni  4  WUtiam  IT,  o.  74,  tiia  tanoat  tn  Ml  is  <tisbl«d  "bj-an 
ordinal;  deed  of  oouvayanoe  (if  dnly  enrolled),  and  wiQioot  ntort  to  like  indiraot  and  opanw 
expedient  of  a  fine  or  recovsr;  (whioh  the  atatnte  wholly  obolbhes}  to  diene  in  fee-dmple  abso- 
Inte,  or  for  snj  less  estate,  the  laads  entailed,  imd  thereby  to  bar  himself,  BOd  bit  Iwno  Hid  *U 
MiMOU  having  any  nlterinr  estate  tberein.  Yet  tbih  la  sntjeot  to  an  important  untUSatMim, 
deafened  (br  the  proteotion  of  bmiiy  BetUemants.  For  in  theae  ft  li  nfoal  to  settle  a  Stt 
estate  (vliich  ix  a  freehold  intereBt)  on  the  parent,  prior  to  the  satate-tail  Umlted  to  the  ohil- 
dren ;  and  the  natnre  of  a  recovery  (by  wtdob  alone  bilereatB  nltsiior  to  the  eatate-tafl  oonld 


formerlv  be  barred)  was  mob  aa  to  make  Qie  ocmoDnenoe  of  the  immediate  tenant  of 
freehold  IndiipeiuaNa  to  Ita  vattdit^.  In  mdar  therefbra  to  continna  to  the  parent  (ta  ot 
prior  lake!)  a  ooatro]  of  the  came  geaenl  deiei^lioii,  the  aot  provide!  tliat  where,  under 


ot  provH 
of  eeehi 


wtate  of  eeeheld,  or  for  yean  detennin- 
it  Im  oompetent  for  Gm  tenant  in  ti "  ' 
bac  anf  aetata  taktog  eSbot  ajMU  the  determiaatlon  of  the  aetata-taU,  witbont  oouaent  a. 
person  to  whom  ench  prior  estate  was  given ;  who  reoeivee  fbr  that  reason  the  appaUatlan  af 
4(H 
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tlie  ststnte  43  Eliz-  c  i,  an  ^pointtneiit  {«)  b;  tenant  in  tail  of  the  lands 
mtaJIed,  to  s  charitable  use,  ja  good  without  fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are  now  reduced  again  to 
almost  the  same  state,  even  oefore  iesne  bom,  as  conditional  fees  were  in  at 
eomraon  law,  after  the  condition  wae  performed,  by  the  birth  of  issue.  For, 
first,  the  tenant  in  tail  is  now  enabled  to  aliene  bis  lands  and  tenements  by  fine, 
by  recoTery,  or  by  certain  other  raeene ;  and  thereby  to  defeat  the  interest  as 
well  of  his  own  issue,  though  unborn,  as  also  of  the  reversioner,  except  in  the 
case  of  the  crown:  oeoondly,  he  is  now  liable  to  forfeit  them  for  high  treason : 
and  lastiy,  he  may  charge  them  with  reasonable  ieases,  and  ^so  with  bu<±  of 
his  debts  as  are  due  to  the  crown  on  specialties,  or  have  been  oontraoted  wit^  his 
MWw-snb)ectB  in  a  conrBS  of  exteoBiTe  commerce.  (It) 


OHAPOJEE  VUL 
OF  FREEHOLDS,  HOT  OF  INHERITANCE. 

We  are  next  to  diaconrse  of  snoh  estates  of  freehold,  as  are  not  of  inheritance, 
but /or  life  only.  And  of  these  estates  for  life,  some  are  conventiomd,  or  ex- 
pressly created  by  the  act  of  the  parties ;  others  merely  legal,  or  created  by 
construction  and  operation  of  law.  (a)  We  will  consider  them  both  in  their 
order,  .  ' 

1.  Estates  for  life,  expressly  created  by  deed  or  grant  (wWct  alone  are  prop- 
erly conventional),  are  where  a  lease  is  made  of  land^  or'  tenements  to  a  man, 
to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other  person,  or  for  more 
lives  than  one :  in  any  of  which  oases  he  is  styled  tenant  for  Ufe ;  only  when  he 
holds  the  estate  by  the  life  of  another,  he  is  ngnally  called  tenant  jmt  outer 
vie.  (6)  These  estates  for  life  are,  like  inheritances,  of  feudal  nature ;  and  were, 
for  some  time,  the  highest  estate  that  any  man  Dcm\&  hove  in  a  fend,  which  (as 
we  have  before  seen)  (c)  was  not  in  its  original  hereditary.  Th^  are  given  or 
conferred  by  t^e  same  fendal  rights  and  solemnities,  the  same  investiture  or  liv- 

wtv««.  ua.  cbao.nM.M,       mvtitbt,m.       (MutKiis.        m  !>>««.». 

pmUetorof  ffie  tetll&meta.  But  the  ottiect  not  bdng  to  nstrW  the^oww  of  fin  tenant  In  tail 
over  the  eetate-tail  itself  (whkii  be  eonld  h&ve  barred  beibre  the  Etatnt*  hy  flat,  withoat  iof 
eUier  person'e  ooncnrreBoe)  hia  klieoation  (in  the  nuimer  pteHWibBd  by  iaa  Bet)  is  aDowed  to 
be  efieotoal,  even  withoat  the  oonseot  of  the  pioteotor,  ao  far  a^ ,  reguds  the  barring  of  bim- 
self  and  hie  isroe."  :  1  Stephen's  OonunentBrieB,  237.  Aai  later  than  the  statnte  above  meu- 
tJooad,  fay  1  and  S  Tia  e.  110,  eatates-tail  were  made  liable  Co  jiidgmeDte  ra«overed  for  oidinary 
debts. 

Mr.  Staphea  remarks  that  "estatee-t«i]  have  Urns  bem  gradoally  nnfbttered ;  and  are  now 
Bnljeot  to  even  lew  re^tr^t  Qtan  attaohed  to  oonditjonal  fees  at  oonunon  law,  after  the  oondi- 
tJou  was  perfbrmed  by  Uie  birth  of  iseae.  For,  first,  the  tenant  In  t^  is  now  mabled  by  any 
ordinary  deed  of  oonveyaooe  (enroUed)  to  alien  hia  lands  and  tenements  in  fe»^mpls  absolnte, 
or  othenrise,  and  thereby  to  bar  hii  Isane  (bom  or  onbom)  and  all  nherior  daimants,  aabjeot 
oidy  to  the  ueoesdty,  eo  &r  as  the  latter  aro  oonccmed,  of  abtatndng  the  oonaent  of  the  proteo- 
toi,  where  there  Is  one.  Secondly,  he  is  liable  to  forftit  thorn  for  treason.  Thirdly,  ha  may 
charse  them  trith  reasonable  leaaea,  even  by  deed  not  enrolled ;  and  lastiy,  thev  are  snbjeot  to 
be  SMd  for  Dayment  of  hia  debta  to  the  same  ezlent  to  iriiicAi  he  would  hinuelf  Fiave  had  power 
to  dispose  (» them." 

(15)  Batates-t^  ware  intiodnoed  into  the  American  oolMtlei  with  other  Memento  i^  the 
common  law,  and  in  some  of  the  oolonles  the  mode  of  bantog  Ihem  by  oommon  recovery 
obtuned  Wore  the  revolution.  Bat  now  these  estates  an  etther  ohancsd  into  fee-iiiiiplee,  or 
revei^onary  estates  in  fee-simple,  and  do  not  exist  at  all  ae  estatW-tml,  or  may  b*  oonverted 
into  estates  in  fee-aimple  by  funlUar  fbrms  of  conveyance  in  die  several  state^  l^  fbree  of  their 
respective  etatat^s.  1  WashbnTn  on  Real  Property,  83,  84,  It  is  oampet«nt  for  the  legtilalmv 
to  make  this  change  in  the  nattireof  estatee.    Oooley  onOottst-'UBtSw,  and' caeeatbne  dted. 
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erj  of  seism,  as  fees  tbemselTes  are;  (1)  and  thevsre  held  by  fealty,  if  denumded, 
and  snob  convention  al  rente  and  aervicee  as  tbe  loid  or  lessor,  andbis  taoant  or 
lessee,  bave  ^roed  on. 

r  *121  1  '^states  for  life  may  be  created,  not  only  by  tbe  espress  words  before 
I-  ^   mentioued,  but-  also  by  a  general  ffrant,  vitbout  defining  or  limiting 

any  specific  estate.  As,  if  one  grants  to  A  B  the  manor  of  Dale,  tbis  maltes 
him  tenant  for  life,  {d)  For  though,  as  there  are  no  words  of  inheritance  or 
h«irs  mentioned  in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it  eball  bow< 
ever  be  conatnted  to  be  as  large  an  estate  as  tbe  words  of  the  donation  will  beat, 
and  therefore  an  estate  for  life.  Also  such  a  grant  at  larg^  or  a  giant  for  term 
of  life  generally,  shall  be  construed  to  be  an  e^»tefor  the  Me  of  Ut^  grantee  ;  (e) 
in  case  tbe  grantor  bath  authori^  to  make  sacb  grant:  for  an  estate  for  a  man's 
own  life  is  more  beneficial  and  of  a  higher  nature  than  for  any  other  life ;  and 
the  rule  of  law  is,  that  all  grants  are  to  be  takeo  most  strongly  against  the 
grantor,  (/)  nnless  in  the  case  of  the  king. 

Snch  estates  for  life  will,  generally  spiking,  endnre  as  long  as  the  life  for 
which  ihej  are  granted :  bnt  there  are  some  Estates  for  lif^  whi<di  may  deter- 
mine npon  ftiture  contingencies,  before  the  life,  for  which  they  are  created 
expires.  Ab,  if  an  estate  be  granted  to  a  woman  during  her  widowhood,  or  to  a 
man  until  he  be  promoted  tc  a  benefice ;  in  these,  and  similar  cases,  whenever 
tbe  contingency  happens,  when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  respective  ^^tes  are  absolutely  determined  and  gone,  (g)  Yet 
while  they  subsist,  tbey  ^re  reckoned  estates  for  life :  because,  the  time  for 
which  they  will  endnre  bemg  uncertain,  they  may  by  possibility  last  for  life,  if 
tbe  contingencies  upon  which  they  are  to  det^mine  do  not  sooner  happen. 
And,  moreover,  in  case  an  estate  be  granted  to  a  man  for  bis  life,  generally,  it 
may  also  determine  by  his  pivil  death :  as  if  he  ent«rs  into  a  monast^,  whereby 
he  18  dead  in  law :  (h)  for  which  reason  in  coaveyanoes  the  grant  is  nsnally  made 
"  for  the  term  of  a  man's  natHral  life ;"  which  can  only  determine  by  Ms  natu- 
ral death,  (t) 

r*1221  The  tncuZen^a  to  an  estate  for  life  are  principally  tbe  following; 
*■  -'  which  are  i^plioable  not  only  to  that  species  of  tenants  for  life,  which 
are  expressly  created  by  deed;  bat  also  to  those  which  are  created  by  act  and 
operation  of  law. 

1,  Every  tenant  for  liffe,  unless  restrained  by  covenant  or  a«reemeot,  may  of 
common  right  take  opon  the  land  demised  t«  him  reasonable  estovers  (i)  or 
botes.  [I)  For  he  hath  a  r^ht  to  tbe  fbll  flnioyment  and  use  of  the  land,  and 
all  its  profits,  during  bia  estate  therein.  But  ne  is  not  permitted  to  cut  down 
timber,  or  do  ot^e;^, waste  upon  the  premises:  (m)  for  tbe  destniction  of  such 
things  as  are  not  the  ^mporary  profite  of  the  tenement  is  not  necessary  for  the 
tenant's  oomplete  enjoyment  of  his  estate ;  bnt  tends  to  the  permanent  and 
lasting  loss  of  the  perSop  entitled  fo.tbe  inheritance.  (2) 

fdj  Ca.Un.41  (t)  Ibid.  f/J  IW.3e.  fgj  Co.  TAtt.a!   koep.M. 

(h)  i  Hep.  M.  ({}  8ae  book  t,  p.  IW.  (i)  6e«  p.  ».  (I)  Co.  Utt  fl .  f  wj  IHd.  W. 

(1)  [An  estate  for  life  tdkj  be  oreotad  by  aaj  of  the  nodes  of  aagarauoefK  oonvejuioe  proper 
for  paMing  freehold  ettstea ;  as  bf  bargun  and  wle  operating  nnder  Uie  atatnte  of  mas;  bj- 
release  bom  tbe  levergioaer  to  tbe  tfinaJit  fur  years;  by  grsnt  of  a  reveidon  to  ».  Btrasger,  oi,  as 
mentioned  in  the  text,  by  feofiment.  In  each  of  tlieBe  ooitveyanoea  winds  ot  iuhetltanoe  are 
neoeisarr  to  oonfer  an  oAma  of  inheribuice ;  and  if  no  WMds  u  laheiftaiioe  and  notbing  equiva- 
lent to  toem  oooor,  the  oonveyaooe  passes  bat  an  estate  for  the  life  of  the  grantee.^ 

(2)  [Where  the  oamnussion  of  acts  of  wante,  raoh  ae^onCting  down  timber  (hat  is  folUng  into 
decay,  is  cteaiiy  for  the  benefit  of  ait  pereons  interested  in  the  property,  Ihe  oonrtshave  permitted 
a  tenuit  for  life  to  cnt  it,  the  pioceeda  being  invested  for  (he  benefit  of  the  remaindennm,  bat 
the  auuoal  interest  being  given  to  the  tenant  for  life.  looker  v.  Annesley ,  5  Sim.  23S ;  Waldo 
V.  Waldo,  7  id.  3t(l ;  PbUlipa  c.  Barlow,  U  id.  2ti3 ;  Bateuua  v.  Hotcbkin,  31  BeAv.  436.] 

Bstatee  may  be  oreated  nithiiat  impeachment  m  waste,  in  which  ease  the  tenant  has  a  much 
larger  power,  Choogb  even  than  he  most  not  oumniit  aota  which  lend  to  the  desbnotion  of  the 
estate,  snch  aa  the  datuoliljon  of  a  caatie :  Vnne  o,  Lord  Barnard,  3  Tern.  738 ;  or  omamentAl 
trees ;  Aston  c.  Aston,  I  Ves,  Sen.  'i^.  Bat  the  doctrine  Uut  he  mast  not  cat  down  dmbei  v  not 
eatinty^plicableto  theooudidoB  of  the  AmorioanHtaCea,  in  some  parts  of  which  and  under  some 
ciTcnniijtauoes  it  would  be  rcgaiiled  SiS  lieiieficiol  to  both  paiiiee  fur  the  tenant  tii  clear  and  improve  a 
portion  of  the  land.     See  Crockett  v.  Crockett,  2  Ohio  N.  S.  ISO ;  McL'ay  v.  Wait,  51  Barb:  £35. 
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2.  Tenant;  tor  life,  or  his  representatiTeB,  ahftll  not  be  prejudiced  by  any  sad- 
den determination  of  his  estate,  becanse  such  a  determination  ie  contingent  and 
Qncertoin.  (n)  Therefore  if  a  tenant  for  his  own  life  sows  the  lands  and  diefl 
before  hurest,  his  ezecntors  «h»H  haye  the  Bmilements  or  profits  of  the  crop :  (3) 
for  iha  estate  was  determined  by  the  m^  of  God,  and  it  is  a  maxim  in  the  law, 
that  actus  Dn  nmnini  faeit  injuriam.  The  representatives,  therefore,  of  the 
tenant  for  life  shall  have  the  emblements  to  compensate  for  tlie  labour  and 
expense  of  tilling,  mannring  and  sowing  the  lands;  and  also  for  the  encourage- 
ment of  husbandry,  which  being  a  pablic  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  ntmost  security  and  privile^  that  the 
law  oan  give  it.  Wherefore  by  the  feudal  law,  if  a  tenant  for  life  died  between 
the  b^nnin^  of  September  and  the  end  of  February,  the  lord,  who  was  ^ititled 
to  the  reversion,  was  also  entitled  to  the  profits  of  the  whole  year;  bnt  if  he  died 
between  the  banning  of  March  and  the  end  'of  Angnst,  the  heirs  of  r  *,  m  i 
the  tenant  received  the  whole,  (o)  From  hence  our  law  of  emblements  ^  -' 
seems  to  have  been  derived,  bnt  with  very  considerable  improvements.  So  it  is, 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  cestui  que  vie,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  com  sown,  the  tenant  ;wr  outer  vie 
shall  have  the  emblements.  The  same  is  also  the  rule,  if  a  life  estate  be  deter- 
mined by  the  ad  of  law.  Therefore  if  a  lease  be  made  to  husband  and  wife 
during  coverture  (which  gives  ihera  a  determinable  estate  for  life),  and  the 
husband  sows  the  land,  and  afterwards  they  are  divorced  a  vinculo  mairimonii, 
the  husband  shall  have  the  emblements  in  this  case ;  for  the  sentence  of  divorce 
is  the  act  of  law.  (j>)  But  if  an  estate  for  life  be  determined  by  the  tenant's 
oan  act  (as,  by  forfeiture  for  waste  committed ;  or,  if  a  tenant  during  widow- 
hood thinks  proper  to  marrj),  in  theses  and  similar  cases,  the  tenants,  having 
thus  determined  the  estate  by  theit  own  acts,  shall  not  bs  entitled  to  take  the 
emblements,  (a)  (4)  The  dootrine  of  emblemente  extends  not  only  to  com  sown, 
but  to  roote  planted,  or  other  annual  Miifioial  profit^  but  it  is  otherwise  of  fmit 
trees,  grass,  and  the  like;  which  are  not  planted  annually  at  the  expense  uid 
labour  of  the  tenant,  but  are  either  a  permanent  or  natural  profit  of  the  earth,  (r) 
For  when  a  man  plante  a  tree,  he  cannot  be  T»eeumed  to  plant  it  Id  contempla- 
tion of  any  present  profit ;  bnt  merely  with  a  prospect  of  its  being  useful  to 

{nJIbU.U.  (aJFmidl%t.K.  ffj  0 Bep. lie.  (q)a>.llXt.M. 


_„ , , .         ,  StewMt  V. 

Doughty,  9  Johns.  108,  Bnt  faopa,  it  U  Hid,  are  an  exception,  and  will  ko  t«  the  tenant  » 
embMmenta,  because  they  require  onfmiU  traiiiina  and  cttltore :  1  Vashb.  Iteal.  Prop.  109 ;  and 
MwiU  trees,  ahrabB,  Ao.,  planted  by  gardwiera ana nnrwiry men ftff  tale.  Penton<).Bot«it,SEMt. 
SB.  nte  mwe  prepanUen  of  the  sou  for  ettt^  will  g^ve  the  tenant  no  li^t  to  emblements.  If 
they  have  not  been  totnaUy  planted  when  hiB  aetata  tenninatfls.  Stewart  o.  Doughty,  9  Jotma. 
lOB:  Thompson  e.Thompecni,eHnn£  614;  Frloe  v.  Pickett,  31  Alft.  741. 

(4)  [BmblenienlH  are  ooneldeied  for  nuwt  pmpoMt  u  foods  and  chattels ;  Oiey  go,  as  has 
been  M«n,  to  the  ezecntors,  they  nuff  be  taken  in  ezeontion,  and  oontraota  rolfttiiig  to  them 
have  been  held  not  to  be  otintnets  relating  to  any  hitarest  In  lands  -within  the  statnte  of  &aads, 
fai  contnKUstiDctian  to  c<nitraoU  relating  togrnw&g  staM,  orot)B  of  fruit,  4«.  SBrod.and  B.  3ffi; 
SB.  andC.839;  SDowl.  and  Ky.  611;  4  iTee.  andW.  363.1 

To  entitle  the  tenant  to  emblements,  hie  estate  most  be  of  Dnoertain  dnndon,  and  most  have 
beon  terminated  in  some  other  manner  than  by  his  own  act.  For  if  he  kiiows  when  his 
estate  la  to  cease,  and  pluits  orope  which  will  not  ripen  during  the  term,  it  is  his  own  fully, 
and  the  reversioner  is  not  to  be  uie  sufferer  in  consequence.  -And  Uie  law  will  not  proteot  him 
agalnet  the  oonHeqnenoes  of  Ms  act  if  be  volnntarily  pata  an  end  to  an  estate  before  his  oroM 
are  matored.  Eittredge  n.  "Woods,  3  N.  H.  603 ;  Vhttmarsta  v.  Cntting,  10  Johns.  360 ;  Harris 
o.  Caiwm,  7  Leigh,  6S ;  Davis  v.  Brocklebanh,  9  S.  H.  73 ;  Chandler  v.  Thurston,  10  Pick.  305 ; 
Ohesley  c.  Welob,  37  Me,  106.  Therefbre  a  widow  holding  laud  daring  widowhood  is  not 
entitled  Xo  emblements  if  she  ttnninates  the«stat«  by  marriage.  Hawkins  v.  Skssgs,  lOBomph. 
31.  Nor  is  a  puMD  who  reelgns  bis  living'  Bnlweie.  Bnlwer,  SB.  and  Aid.  470.  See  Davis 
V.  Byt«n,  7  Bmg.  IM. 

Incident  to  the  right  to  emblements.  Is  the  right  to  go  npon  the  nremises  for  the  pnr^ae  of 
eultivattnn  and  harvest,  the  nventoner  being  in  possession  for  all  oilier  pnrpoees.  1  Waehb. 
Heal  Prop,  106, 106. 
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him  in  fatore,  and  to  fntnre  eaooessions  of  tenanta.  The  kdvuitiigea  also  of 
emblements  are  partionlarlj  extended  to  the  paroehial  clergy  br  the  itatnte  28 
Hen.  VIII,  c  n.  For  all  peisoni,  who  are  presented  to  mij  ecciesiaBtical  bena- 
floe,  ra  to  any  oiTil  office,  am  eoneidered  as  tcmanti  for  their  own  liTee,  nnleat 
th«  contrary  be  expressed  in  the  form  of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the  Ttnder-tenants,  or  lesseML 
Por  th^  have  the  Same,  nar,  greater  indnlgeneee  than  their  lessor^  the  original 
r«,Qj  .  tenants  for  ]ife.  Toe  same;  for  the  law  ofestovenand  emblements  "with 
L  J.  r^rd  to  the  tenant  for  life,  is  also  law  with  regard  to  his  nnder-tenant, 

who  represents  him  and  stands  in  his  plaoe:  («)  and  greater;  for  in  those  cases 
where  tenant  for  life  shall  not  have  the  emblements,  beoanse  the  estate  deter- 
mines by  his  own  act,  the  exception  shaJll  not  reach  his  lessee,  who  is  a  tiiird 
person.  As  in  the  ea»e  of  a  woman  who  holds  durante  vidaiiaie:  her  ttJdiiff 
hnsband  is  ber  own  act,  and  therefore  deprires  her  of  the  emblements ;  bst  if 
she  leases  her  estate  to  an  nnder-tenuit,  who  sows  the  land,  and  she  then  mar- 
ries,  this  ber  act  shall  not  deprive  the  tenant  of  his  emblements,  who  is  a 
stranger,  and  contd  not  preyent  her.  (t)  The  leteees  of  tenants  for  life  bad  also 
at  the  common  law  another  moat  nnreaSonable  advantage;  for  at  the  death  of 
their  leseors,  the  tenants  for  life,  these  nnder-tenanta,  might  if  they  pleased  ^oit 
the  nremisea,  aad  pay  no  rent  to  any  body  for  the  oocnpatnos  of  uie  land  sueoe 
the  last  quarter  day,  or  other  dav  assigned  for  the  payment  of  rent  («)  To 
remedy  which  it  is  now  enactea,  (v)  uiat  Jlie  executors  or  administrators  of 
tenant  for  Ute,  on  whose  death  any  lease  determined,  shall  reCorer  of  the  lessee 
a  ratable  proportion  of  rent  from  the  last  day  of  payment  to  the  death  of  sadk 
lessor.  (5) 

II.  The  next  estate  for  life  is  of  the  legal  kind,  as  oontradistingDished  from 
conventional ;  viz :  that  of  tenant  in  tail  after  poseibUitg  of  msm  extinct.  This 
happens  where  one  is  tenant  in  special  tail ;  and  a  person,  from  whose  body  the 
issne  was  to  spring,  dies  without  issne ;  or,  having  left  issne,  that  iasne  beoomes 
extinct:  ineitherof  thesecaeeBthesnrTivingtenantin  special  tail  becomestanant 
in  tail  after  iMSsibility  of  issne  extinct.  As  where  one  has  tm  estate  to  him  and  his 
heirs  on  the  body  of  ois  present  wife  to  be  begotten,  and  the  wife  dies  witliont 
ISsne :  (w)  in  this  case  the  man  has  an  estate-tail,  which  cannot  possibly  deeookd 
to  any  one;  and  therefore  the  law  makes  nse  of  this  long  periphrasis,  as  abo- 
Intely  necessary  to  give  an  adeq^aate  idea  of  his  estate.  For  if  it  had  called  him 
f,,-.-.  haxeiy  tenant  in  fee-tml  ipecial,  that  *wonld  not  have  distingaished  him 
I  '   from  others ;  and  besides,  he  has  no  longer  an  estate  of  inheritaDCe  or 

fee,  (x)  for  he  can  have  no  heirs  capable  of  taking  per  formam  doni.  Had  it 
o^led  him  tenant  in  tail  vrUhtmi  issue,  this  had  only  related  to  thepresent  &ct, 
tod  would  not  have  excluded  the  possibility  of  tutun  issue.  Had  he  been 
styled  tenant  in  tail  without  possibility  of  issue  this  would  exclude  time  past  as 
well  as  present,  and  he  might  under  this  description  never  have  had  any  possi- 
hility  of  usne.  No  definition  therefore  could  so  exactly  mark  him  out,  as  this 
of  tenant  in  tail  after  possOnlity  of  issue  exHnet,  which  (vrith  a  precision  pecu- 
liar to  our  own  law)  not  only  takes  in  the  possibility  of  issue  in  tail  which  he 
once  bad,  but  also  states  that  this  possibility  is  now  extinguished  and  fone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by  the  death  of  that 
person  out  of  whose  body  the  issue  was  to  spring;  for  no  limitation,  oonveyuioe^ 
or  other  human  act  can  make  it  For,  if  land  tie  given  to  a  man  and  his  wifo, 
and  the  heirs  of  their  two  bodies  b^otten,  and  they  are  divorced  a  vincvlo 


<J  Co.  L[tt.  Dl 


j-tj  C«).  I 


(&)  Attheoommonlair  a  tenuitforliffl.  tmleMeipreMlf  uthraiMdtnraMiBslniDUBtcnatiiig 
the  eaUte,  covld  grant  no  loMe  whiob  would  bavB  ttme  sfter  the  tann&atim  of  the  UA  Mtato ; 
bat  by  Htatiite  19  and  30  Tic.  c.  120,  amended  by  Istef  ttatntea,  leaeea  of  tlie  ]taia,  OM^tliifc 
tbe  manor  bouie  and  tlie  dememes  and  landii  nsaan;'  nocnpM  wUb  H,  inaf  be  mada  »r  anj  teim 
iioteioeedmgtwuiit7-oiie;eAr!i,  toUke  effect  in  pnMMMti;  end  eiVen  WmgOT  leuea  nar  b« 
glTon  bj  oontent  erf  Uie  ocnut  of  chanonf. 
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matrinumii,  they  shall  neither  of  them  hare  this  estate,  but  be  buely  tenants  for 
life,  notwithstanding  the  inheritance  onoe  vested  in  them,  (v)  A  possibility  of 
issue  is  always  eopposed  to  exist,  in  law,imlefia  extineoished  by  the  death  of  the 
parties ;  even  though  the  domeee  be  eadi  of  them  an  hundred  jean  old.  (z) 

This  estate  is  of  an  amphibious  natare,  partaking  partly  of  an  estate-tail,  and 

portly  of  an  estate  for  lif&    The  tcn^t  ia,  in  trath,  onlv  tenant  for  life,  but  with 

many  of  the  priTileges  of  a  tenant  in  tail ;  as  not  to  Se  punishable  for  waste, 

^  >  (a)  (6)  or,  he  is  tenant  in  twl,  with  many  of  the  restnotioos  of  a  t«nant  for 

Cyj Co. Lin. a&  (tjutt-in.  Oo. Lutis.  (ajco.utt.n. 

(6)  rSee  poft,  chapt«T  18  of  Uiis  book,  p.  983.  AH  mtboTttiM  »gne,  Hut  tenant  fal  UO  after 
iXMMHIt^  of  iMne  eztiuot  ii  dlBpaiil«hBlile  fw  «Mt»:  Dootor  aad  Stadcait,  diil.  S,  o.  1 ;  but. 
n  Heriake&dcm'B  Ceee>  4  Rc^.  61,  C.  J.  Wixy  is  nptuied  to  tuve  aaH,  Uut,  alUkongb  tenant  ii 


UU  after  ponbility.  An.,  oaonot  be  pnaisbed  in  waete  for  cnttiog  down  trees  npon  Oie  land 
he  holds  U  SDch  t^iant ;  yet  ha  cannot  have  the  abaolnte  interest  In  the  tmM,  and  If  he  sells 

'^— t-^.-- ._.     m,.,_i._^_i .,._,t_.,^  „ ■- his  9fl  note  to  Co.  litt 

~;  Ml.  ChiiB- 


them,  cannot  retain  the  prioe.    Tbia  Metmn  la  noticed  hj  Wr.  Hsrmre  in 
27  b;  and  is  eonntenaneed  bf  anntlMit  dMam  In  AbMhaoae.  Bubb,  3  Vi 


tlaa,  toe,  in  hia  annotation  npon  the  panage  ot  the  text,  oondden  it  as  settled  law,  that,  if  a 
twBot  in  tail  sfler  posalbilitr,  Ae.,  onta  down  treea,  they  do  not  become  his  propertj,  hot  will 
belooj;  to  the  paitf  who  biu  the  first  estate  of  inhentanoe.  In  oppogitjon,  bowerer,  to  the 
doctrme  itnputea  to  C.  J.  ITraj,  anil  the  obiter  dieiuvt  hi  Abraham  v.  Bnbb,  it  wm  distinotlj' 
rasolved  bv-  the  whole  court  of  king's  bench,  (conaistiog  of  Ooka,  Orooke,  Doddridge,  aiul 
Hanghton,)  in  tha  oase  of  Bowles  v.  Beitaa,  1  SoHe's  Bep.  184 :  8.  C,  11  Bep.  84,  that  a,  tenant 
after  poeaieilltf  haa  the  nhola  property  in  treea  whioh  he  either  cansen  to  be  cot  down,  or 
which  are  blown  down,  on  the  eHtatv.  And  this  aeems  tu  be  now  firmly  settled  l^  the  case  of 
'Williama  e.  'Williama.  When  that  caee  was  before  Lord  (akanoelloi  Bldon,  his  lordship  (as 
rapoTtfd  in  16  Tee.  427)  intjmated,  that  he  oonld  not  ima^e  how  it  was  donbted  that  Ute 
tanant,  being  dimtnisiiable,  had  not,  as  a  aooMqiienoe,  the  property  In  the  treea.  That  it  wss 
iingelar  there  shonld  be  an  argument  raised,  that  sncb  a  tenant  ahoold  he  reatraitled  ttom 
oommittlug  moUdoM  waet^  b;  onlting  ornamental  timber :  Oartb  v.  Cotton,  1  Diok.  S09 ;  if  it 
was  imdentood  te  be  tike  law  tliat  he  eotdd  not  oommlt  «-aste  of  tntjp  klad.  Attorney- Qeaeral 
«.  Dnke  of  Mariberoodi,  3  Mad.  639^  However,  as  all  the  pieviotu  caaes  in  whidi  tenant  in 
tail  after  pombili^  of  isane  extinot  had  been  detemnned  1«  be  disponiBbable  of  waste,  were 
oaaea  in  which  the  tenant  had  onoe  been  tenant  In  tail  tdA  the  other  donee  in  possession;  and 
in  the  ca«e  of  ITilliams  v.  fnUiams  the  tenant  claimed  in  rtmaimder,  after  ^e  death  of  tiie 
Joint  donee;  Lord  Bldon  thonght  it  adTiad>le,  b«iute  he  made  a  final  dea)m  to  dlteot  a  oaea 
to  the  oowt  of  King's  Ban^  net  deaeribinK  the  claimant  as  tenant  in  t^  after  possibility  of 
issoe  exthiot,  bnt  stating  the  nmitationji  of  tne  settlement  nnder  which  the  claim  was  made.  The 
case  was  aooordingly  o^aed  at  law,  and  a  certificate  returned :  that  the  claimant  was  tenant  in 
tan  after  posaibill^  of  wno  extinct ;  was  nmmpeaohable  of  waste  npon  the  estate  oemprtsed  In 
the  setdnnent ;  uid,  having  out  tiinber  thca«on,  was  entitled  to  the  tinber  so  out  as  ner  own 
property,    13  Baat,.asl. 

A  tanant  for  life,  wtthont  impesobment  of  waste,  and  a  tenant  in  tail  after  powdbUity  of  issne 
extbict,  seem  to  stand  npon  pTeoiaely  the  same  footing  ih  regard  to  all  qnestlons  of  waste : 
Attorney -General  v.  l>nke  of  llulborongh,  3  Mad.  639 ;  and  a  traunt  far  Ut^  di^anishaUe  lor 
waste,  is  clearly  not  oompellable  to  pnrsae  snch  a  oonrss  of  maaagament  of  t^  tiibber  i^on  the 
ertate,  aa  a  tenant  in  fee  might  think  most  advantsffeons^  Whatever  trees  areflt  fbrtheimrpose 
of  timber  he  may  cnt  down,  thongh  they  may  be  still  in  an  imprcirlng  state.  Smj^e  v.  Bm^he, 
S  Swiuisl.  SSa ;  BiydRea  c  Stevens,  id.  l&i,  n  ;  Coffin  v.  Coffln,  Jacob's  Rep.  72.  Sa  tenent  tin 
life,  however,  of  any  description,  olthongh  nc4  Bnbject  t«  impeaohment  for  waste,  mnst  ont  down 
trees  planted  fbr  ornament  or  ah^tv  to  a  mui^n-honse,  or  sailings  not  fit  te  ee  ieUed  as  tim- 
ber, for  this  wonld  not  be  a  foirly  beneficial  exercise  of  the  license  given  to  him,  bnt  a  malidons 
and  flnndiUenl  iqjniy  to  the  rem^der-man.    Chsmberl^ne  e.  DamnHr,  3  Br.  549 ;  Oholmdey 

^._.. .  „,>,__  ^.^    »__.  ,. .L      -r^^  Ferrers,  6  Tea.  420.    In  tiiis  leroeot,  the  olaira 

d  in  a  ODvrt  of  law,  as  to  the  right  <rf  felling  aiiT  tim- 

__, .litT:  Marqnisof  Downahlre  v.  Lady  Sanc^  6 Tea. 

114  i  Lord  Bernard's  Case,  Free,  in  Che.  455iuid  that  even  on  the  appliaatl<»i  of  a  mere  tenant 
fbr  ufo  in  remainder.  Davlea  e.  Leo,  6  Tes.  787.  And  not  only  wanton  maUoe,  bnt  frand  and 
oollnsion,  by  wUeh  the  legal  remediee  agahist  waste  m^  be  evaded,  will  give  t»  oonrts  of  eqidty 
a  jDiisdiotion  over  enoh  oases,  often  beyond,  and  even  contrary  to,  the  rules  of  law.  Oarai  c. 
Cotton,  3  Atk.  756. 

A  t«naut  fbr  life,  without  impeachment  of  waste,  has  no  interest  in  the  timber  <m  the  estate 
while  it  ia  standing:  nor  can  tie  convey  any  interest  in  sooh  growing  tjmbsr  to  another: 
Cholmeley  c.  Paiton,  3  Bing.  eil ;  if,  in  eiocntion  of  a  power,  he  rihonld  sell  tbe  estate,  with 
the  timb^  growing  thereon,  he  cannot  retain,  for  his  own  absolnte  nse,  that  part  of  the  por- 
chaae  money  wblc£  was  the  consideration  for  the  timber ;  thoi^,  before  he  sold  the  esUte, 
he  might^t  seems,  have  cat  down  eveij  siiahle  tree,  and  pnt  the  nodnoe  into  hia  pocket 
Scran  n.  Wiltshire,  3  Bwanst  701.    And  the  peonliar  privileges  which  a  tenant  for  life  after 


«.  Paxton,3Bing.  313;  Lord  Tamworthv.  Lord  FerTere,  S  Tea.  430.  In  tiiis  reroeot,  tbe  olaira 
whbdi  might,  pem^a,be  aneoesd^illy  aaaerted  in  a  oovrt  of  law,  as  to  therightitf  felling  any  tim- 
ber whatMover,  is  coubolled in oonns of  eqidt;:  Marqnisof  S«wnahlre  v.  Lady  San^n,  6 Tea. 
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life ;  u  to  forfirit  Iiis  estate,  if  be  alieuea  it  iu  fee-«im|ile :  (h)  whereas  such 
lUienatioQ  by  tenant  in  tail,  though  voidable  by  the  issue,  is  no  forf^tore  of  the 
f  *12(i  1  ^^^  ^  ^^  revereioiier :  who  is  not  conoemed  in  interest,  *till  all 
^  ■'  posaihility  of  issne  be  extinct    Bat,  in  general,  the  law  looks  upon  this 

estate  as  aqnivalent  to  an  estate  for  life  only ;  and,  as  such,  will  permit  this 
tenant  to  exchange  his  estate  with  a  tenant  for  life,  which  exchange  can  only 
be  made,  as  we  shall  see  hereafter,  of  estates  that  are  eqnal  in  their  natore. 

III.  Tmant  by  the  curtesy  of  England,  is  where  a  man  marries  a  womim 
seised  of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee-simple  or 
fee-twl ;  and  has  by  her  issae,  bom  alive,  which  was  capable  of  inheriting  her 
estate.  In  this  case,  he  shall,  on  the  death  of  his  wife,  hold  the  lands  for  his 
life,  as  tenant  by  the  cnriiesy  of  England,  (c)  {1) 

This  estate,  according  to  Littleton,  has  its  deaominatiou,  because  it  is  need 
within  the  realm  of  England  only;  and  it  is  said  in  the  ]|[irroar(ef)  to  have 
been  introduced  by  King  Henry  the  First;  bat  it  appears  also  to  have  been  the 
established  law  of  Scotland,  wharein  it  was  called  cumUitas,  (e)  so  that  probafalv 
our  word  curtsiy  was  understood  to  signify  rather  an  attendimce  upon  the  lord  s 
court  or  curtis  (that  is,  being  his  vassal  or  tenant),  thm  to  denote  uij  peculiar 
iavonr  belonging  to  this  island.  And  therefore  it  is  laid  down  (/)  that  by 
having  issue,  the  husband  shall  be  entitled  to  do  homage  to  the  lord,  for  the 
wife's  lands,  alone :  whereas,  before  issue  had,  they  must  both  have  done  it 
together.  It  is  likewise  used  in  Ireland,  by  virtue  of  an  ordinance  of  King 
Henry  III.  (g)  It  also  appears  (A)  to  have  obtained  in  Normandy ;  and  was 
likewise  used  among  the  ancient  Almains  or  Qermans.  (i)    And  yet  it  is  not 

rinerally  apprehended  to  have  been  a  consequence  of  feudal  tenure,  (k)  tho^Kh 
think  some  substantial  feudal  reasons  may  be  given  for  its  introduction.  For 
if  a  woman  seised  of  lands  hath  issue  by  her  husband,  and  dies,  the  husband 
is  the  natural  guardian  of  the  child,  and  as  such  is  in  reason  entitled  to 
r*127  1  *^'i^P™^'"'^^'^^'^i>dB  in  order  to  maintain  it;  for  which  reason  the  heir 
I-  -I  apparentof  a  tenant  by  the  curtesy  could  not  be  in  ward  to  the  lord  of  the 

fee,  during  the  life  of  such  tenant  {1}  As  soon,  therefore,  as  any  child  was  bom, 
the  bther  began  to  have  a  permanent  interest  in  t^e  Wds ;  he  became  one  of 
the  parM  curtis,  did  hom^e  to  the  lord,  and  was  called  tenant  by  the  curtesy 
initiate  ;  and  this  estate  bein^  once  vested  in  him  by  the  birth  of  tne  child,  was 
not  suffered  to  determine  by  the  subsequent  death  or  coming  of  age  of  the  infant 
There  are  four  requisites  necessary  to  make  a  tenancy  by  tne  curtesy;  marriage, 
seisin  of  the  wife,  issue,  and  death  of  the  wife,  (m)  1.  The  marriage  must  be 
canonical  and  legei.  3.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or 
posaeseioQ  of  the  Gmds ;  not  a  bare  right  to  possess,  which  is  a  seisin  in  law,  but 
an  actual  possession,  whiidi  is  a  seisin  in  deed.  (8)  And  therefore  a  man  shall 
not  be  tenant  by  the  chrtesy  of  a  remainder  or  reversion.  (9)  But  of  some 
incorporeal  hereditaments  a  man  may  be  tenant  by  the  curtesy,  though  there 

r*>  Co.  Utt.  «.  fe^  U*.  t »,  Si.  r4)  0. 1,  t  >.  ftj  Cnw.  1.  ■ 

ovuttito.  Co.iiii.«e,ai.     ffjPat.u s.ia.m.m,iiiaBta.Ait.iaF.     ( 

fi)  UDdcnbTOg.  LL.  J^um.  t.  M  (k)  Wrixbt,  W,  (t)  T.  V.  B  tU. 

poflsibility  of  iMoe  extinot  ii  allowed  to  a^f,  beoanaethe  inberitanoe  was  once  inbim,  areper- 
wnal  privileni ;  if  he  graiitt  over  hueatate  to  another,  hia  grantee  will  bebare  tenant  forme. 
•i  Inat  303 ;  (W>ige  Ap  Bice'a  Oaae,  3  Leon.  !H1.] 

(7)  [See  a  lefereuoe  to  aome  old  uutiuwea  of  onrtesj'  of  titles  «cA  ofllcea  of  honor,  Co.  Litt  S, 
a.  ifr.  Hararave  Mjra ;  "  I  oannot  learn  that  there  have  been  anj  claimB  of  digoltiea  by  cnrteej 
■inee  Lord  Coke's  time."] 

(8)  [Entarlauot  alwt^  necessary  to  an  actual  Beiainotaeiiln  in  deed;  fbr,  if  thelandbefnieaas 
for  year*,  onrtc^  mar  be  withnnt  enliy  or  even  receipt  of  rent,  the  poKaession  of  the  leasee  being 
""^ neadonoftbehaBbandandwife.    Go.  Litt.  29,  a.  a.  3;  3  Atk.  409.    Bat  if  tbe  laoda  were 

'  ere  eonld  be  no  cnrtesy.    Go.  Litt.  39.] 
loef  by  the  onrtesv  at,  nor  a  woman  tu  dower  ont  of,  a 
ifptM  an  estate  offieehoUl;  bat  npon  a  reversion  expectant 
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liftTe  Iwen  no  aotaal  ataan  of  the  wife :  as  in  caae  of  au  adroWBon,  wbere  the 
church  has  not  become  Toid  in  the  lifetime  of  the  wife :  which  a  man  m&y 
hold  by  the  cnrteay,  beoanse  it  ia  impossible  ever  to  have  actoal  seisin  of  it, 
and  impoieniia  exousai  Ugem.  (n)  If  the  wife  be  tin  idiot,  the  huaband  ^all  not 
be  tenant  by  the  cnirteey  of  her  lands ;  for  the  icing  by  prerogative  is  entited  to 
them,  the  instant  she  herself  has  aUy  title ;  and  since  she  oould  never  berigbt- 
fitlly  seised  of  the  lands,  and  the  huBlrand'a  title  depends  entirely  upon 
her  Beisin,  the  husband  can  have  no  title  as  tenant  by  the  curtesy.  \o)  (10) 
3.  The  issue  must  be  bom  alive.  Some  have  had  a  notion  that  it  must  be 
heard  to  cry ;  but  that  is  a  mifitak&  Crying  indeed  is  the  strongest  evidence  of 
its  being  bom  alive ;  bat  it  is  not  the  only  evidence,  (p)  (11)  The  issue 
also  mnst  be  bom  during  the  life  of  the  mother ;  for  if  the  mother  dies  in 
labour,  and  the  Cffisai^an  operation  is  performed,  the  husband  in  this  case  shall 
not  be  tenant  by  the  *cnrtefly ;  because,  at  the  instant  of  the  mother's  r  ..no  i 
death  he  was  clearly  not  entitled,  as  hairing  bad  no  issue  bom,  but  ^  ■' 
the  land  descended  to  the  child  while  he  wae  yet  in  his  mother's  womb;  and  the 
estate  being  once  so  vested,  akeXL  not  aS^nrards  be  taken  from  bim.  {q)  In 
gavelkiDd  buds,  a  husband  may  be  tenant  by  the  curtesy,  without  having  any 
issue,  (r)  But  in  general  there  must  be  issue  bom :  and  such  issue  as  ib  also 
capable  of  inheriting  the  mother's  estate.  (*)  Therefore,  if  a  woman  be  tenant 
in  tail  nude,  and  hath  only  a  daughter  bom,  the  hnsband  is  not  thereby  entitled 
to  be  tenant  by  the  curtesy ;  beoanse  such  issue  female  can  never  inherit  the 
estate  in  tail  male.  (/)  And  this  seems  to  be  the  principal  reason  why  the  hus- 
band cannot  be  tenant  by  the  curtesy  of  any  lands  of  which  the  wi&  was  not 
actually  seised ;  (13)  because,  in  order  to  entitle  himself  to  such  estate,  he  most: 
have  begotten  issue  that  may  be  heir  to  the  wife :  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor  was 
not  actually  seised :  and  therefore,  as  the  bnsbutd  hath  never  begotten  any  issue 
that  can  be  heir  to  those  lands,  (13)  he  shall  not  be  tenant  of  them  by  the 
rwj  »>.  utt.  n.  roj  Oa.  utt.  w.  Fioird.in.  (p)Djtiitt.  sBep.ai. 

rsj  Co- Utt.  W.  (r)I*ld.«).  (ijUM-iK.  (I)  Co.  UtLX. 

(10)  Thnre  aaa  be  no  onrtB^  is  bihIi naae,  beoanw  tiie  muriage  was  abtitdittelf  void,  jbr  the 
want  of  l^ial  capacity  on  the  part  i^^  wonui  to  Gmn  the  relation.  See  book  1,  p.  436,  439; 
Bx parte Bvnsler, 3  Atk.  leSj  ?ort«r  D.UeauB,  IBpeere,  Eq.  668;  Qramv  v-  Uorgau,  3  Ired. 
Bq.  91. 

hi)  SwMataelliav.  Thalhlmei',   3  Paige,  35;  Brocke.Kellack,  30L.  J.  Ch.  496. 

(IS)  'Hieselidn  at  the  wife  need  not  tra  of  alexal  wtate;  for  iT  thelandi  areheldfbr  her  in 
tniat,  and  die  U  entitled  to  Mie  itmtM  and  profita  In  fee.  ahe  ba»  saoh  a  adgia  aa  will  give  the 
hiuband  an  eqmtsble  estate  bf  tJie  cnaeny .  H«aile  v.  Qreenbaok,  3  Atk.  T17 ;  Davii  v.  Maeon, 
1  P«t  603 ;  Mo^im  v  ilacgui,  5  Uadd.  408.  But  if  her  eqiuuible  etitate  of  mberitaaoe  b 
Mttled  npnn  h«T  to  her  separate  nae,  onrtesy  will  not  attacL  1  Washb.  Real  Prop.  IX; 
Coekran  v.  O'Hem.  4  W.  and  B.  96.  But  it  la  otherwise  bj>  atatnte  in  gome  etateg.  e«e  1 
Wadib.  Real  Pnn.  131;  TUUng^o.OoffieNb^,  7  B.  I.  3Ki.  If  the  wife  has  the  legal  oatate, 
aa<m«bKi(iTe«aMinis*iiflh)ieiit;  aa  where  the  landa  areTaciuitorarehBld  Qoder  lease  by  tenant 
fbr  v«an:'JaakM>n  v.  Johnson,  &  Oow.  74 (  Chew  v.  CommitiaioaerB,  <!tc.,  5  Rawie,  IK);  Dif 
0.  Ca<^TBn,  84HiBe.  961;  Stephou  v.  Unme,  tS  Mo.  MB;  Daviae.  Mason,  1  Pet.  506;  Pienw 
«.  Wanett  10  Iwd.  44ft;  ■Wella  o.  Thompewl,  13  Ala.  7113;  MoCcirry  v.  King,  3  Hnmph.  387; 
LowiT  «.  Btaele,  4  Ohfa^  170.    Bnt  in  Kentnoky  aatoal  seiain  ia  Uie  wife  appean  '     ' 

'»— 1_     _    Ti_»i._    Inn    ». ta.     a^ — i.'__i.   ^    ^'Ittdl —    •"  ■-'     '"■-A. 1. 


jg  regarded 
eveTglonAiT 


ae  her  poaaewiou.  Powell  e.  Oosaom,  18  id.  179.  If  the  wife's  EwUin  ie  only  of  a  TeveTglonAiy 
intereat,  after  the  determination  of  ■  piior  freehold  eetat«,  and  sno'h  I^bold  estate  does  not 
terminate  in  her  Ufetime,  the  hoabonahas  no  onrtesv;  Malone  v.  McLsniln,  40  MiM.  163: 
T^loe  K.  Qonld.  10  Barb.  388 ;  Reed  v.  Reed,  3  Head,  till ;  Stewart  v.  Barclay,  3  Sash.  &50 ;  and 
cenerally  whatever  defeats  or  determine!  the  wife's  estate  will  defeat  onrtes;  alao.  On  this  anb- 
Jeot  see  1  Waebb.  Real  Fnm.  1:11-136. 

If  the  wife  is  onl;  leiaea  as  trustee  for  aoottier,  the  btubaudbaeno  otuleer;  andff  ibehas 
sold  lands  before  the  mairiage  and  received  p^ment,  but  has  not  yet  conveyed,  the  hnsband  ia 
not  entitled  to  onrte«y,  as  in  equity  she  la  regarded  as  merely  trnstee  for  the  pnrobaaer.  Welch 
V.  Chandler,  13  B.  Mon.  431. 

(13)  [This  is  not  stated  with  onr  anthor'g  naoal  preeiaion.  The  issue,  in  the  caee  pnt,  ndght 
be  heu  t«  the  Iwub,  t2iongh  he  oonld  not  take  as  heir  to  his  mother,  but  as  h^  to  his  ancestor, 
who  was  laat  aotnolly  adsed.    Bee  po«li  ohaptei  14  of  tbia  bo«^  pp.  809,  £27;  see  alsol  Inst. 
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cnrtesy.  (u)  And'henoe  we  may  obierve,  with  how  much  nioety  and  oonsidera- 
tion  tlie  old  rules  of  law  were  framed ;  and  how  closely  they  iu«  oonnected  and 
interwoT«n  together,  snpporting,  illustrating,  and  demonetrating  one  anotlier. 
The  time  when  the  iune  was  bom  iB  immaterial,  provided  it  were  during  the 
oovertnre ;  for,  whether  it  were  bom  before  or  after  the  w^e'g  eeisin  of  the  lands, 
whether  it  be  living  or  dead  at  the  time  of  the  eeiain,  or  at  the  time  of  the 
wife's  decease,  the  husband  shall  be  tenant  by  the  curtesy,  (w)  The  husband 
by  the  birth  of  the  child  becomes  (bs  was  before  obeeired)  tenant  by  the  curtesy 
initiate  {x)  (14)  and  may  do  many  acta  to  charge  the  lands,  bat  his  -estate  is 
not  amtummate  till  the  death  of  the  wife ;  which  is  the  fourth  and  last  requidta 
to  make  a  complete  tenant  by  the  curtoay.  {y) 

r  ^,t,a  -]  *IV,  Tenant  in  Mteer  is  where  the  husband  of  a  woman  is  seised  (19) 
^  '   of  ui  estate  of  inheritance,  and  dies;  in  this  case,  the  wife  shall  have&e 

third  (16^  part  of  ^1  the  lands  and  tenements  whereof  he  was  seised  at  any 
time  dnnng  the  oovMtnre,  to  hold  to  herself  for  the  term  of  her  natoral  life.  iA 
Dower  ie  called  in  Latin  by  the  foreign  jnriats  doarivm,  but  by  Bracton  and 
our  Englic^  writers  (2iM .'  which  among  the  Romans  dgnified  the  marriage  por- 
tion which  the  wife  brought  to  her  hnaband ;  but  thm  us  is  applied  to  signify 
this  kind  of  estate,  to  which  the  civil  law,  in  its  original  state,  had  nothing  that 
bore  A  resemblance :  nor  indeed  is  there  anything  in  general  more  difierent, 
than  the  regulation  of  landed  property  according  to  the  English  and  Roman 
laws.  Dower  out  of  the  lands  seems  also  to  have  been  unknown  in  the  early  part 
of  our  Saxon  constitntion;  for,  in  the  laws  of  King  Edmond,  (a)  the  wife  is 
directed  to  be  supported  wholly  out  of  the  personal  estate.  Afterwards,  as  may 
be  Been  in  gavelkind  tenure,  the  widow  became  entitled  to  a  conditional  estate 
in  one-halt  of  the  lands ;  with  a  proviso  that  she  remained  chaste  and  unmar- 
ried (b);  as  is  usual  also  in  copyhold  dowers  or  freebench.  (IT)     Yet  some 

oner.  GaTMk.fll.    Co.  Lite  H.    Bn.  Dhmt,  N. 

(14)  When  the  d^t  to  cnrteey  U  initiate,  the  httilMDd  Is  aeind  of  the  fteehol^  and  be  haa 
rach   an  eMate  ea  ma;  be  Mid  on  exeoDtJon  Bgainftt  bin,    Wiok«»  v.  ClaAa,  8  Faige,  l**"  - 
Canbj'fl  Leesee  v.  Porter,  12  Ohio,  80.    And  it  n-onid  past  to  the  taAgato  in  a  ^neTaT  and 
niBnt  for  the  beneSt  of  orediton.    Qardner  v.  Hooper,  9  Qnj,  SSS.    Um  eaisui  howevv 
the  joint  RdeJii  of  the  hoBband  and  wifb,  and  mnst  b«  ao 

prietore,  *c.,  16  Pick.  161.    And  theright  at  theoomnioiila..  ._ ._ 

eiecDtion  during  the  life  time  of  the  wifo,  is  taken  avaf  in  some  of  the  American  etotes  t>y  the 
matntaa  for  the  protaotjon  of  the  nzbta  of  morriod  women.  See  Cnnro.  Botl^  63  P«im.  St.  400 ; 
Staples  V.  Brown,  13  Allen,  64.  In  eome  also  ourtesyie  abolished  en- freatly  ohanmd.  See 
Thnrber  v.  Towoaend,  22  N.  T.  617:  Beamish  «.  Sun,  2  Rob.  807';  Hmg  «.  Ifarrin,  U  Miidi. 
73:  Shields  v.  Keys,  24  Iowa  298 ;  1  Washb.  on  Real  Prop,  129. 

(15}  The  atataU  3  and  4  frilliam  17,  o.  105,  enaoM  that  wldowa  ahall  be  entitled  to  dowv 
oQt  of  equitable  estateB,  and  tJiat  seiHin  in  the  hnsbaod  shall  'not  be  neoMsaiy  t«  give  the 
widow  tlue  to  dower ;  but  on  the  other  huid  it  is  enaot«d  that  no  widow  iball  be  entitled  to 
dower  ont  of  an;  Wd  wUoh  shall  have  been  abaolntelj  disposed  of  bj  her  hoaband  in  Ui 
life  tine,  nr  hj  his  will;  and  all  oharges.  debt«  and  oontracts  to  wtiiah  hia  lands  an  liable 
sboU  be  effeotual  as  against  his  widow's  right  t«  dower.  It  is  alao  enacted  tint  ahndMnd 
may,  either  snbjeot  to  reatiictjona  or  totally  bar  hie  wjdow'i  right  to  dower,  by  a  deolaia- 
dnn  in  a  deed  01  In  his  will.  And  a  devif«  by  abnsband  of  any  real  estate  (liable  to  dower) 
to  bis  widow,  shall  bar  her  claim  to  dower  out  of  any  other  land  of  her  nvelwad,  unless  a 
contrary  intentioii  sh^  be  declared  by  hia  will  Frovidea  that  oowta  of  eqni^  may  itill  enfbroe 
any  ooTenaat  or  agreement,  entered  mto  by  any  hnsband  not  to  bar  the  right  of  his  widow  to 
dower.] 

(16)  TBat  of  gavelkind-Ionde,  a  woman  la  endowed  of  a  moiety  while  ihe  rsmaina  ohaste  and 
nnmamed.  Co.  liitt  33.  b ;  Rob.  Gavelk.  169,  And  of  borongh  w»b»''>'  lands,  Uie  widow  is 
entitled  for  her  dower  to  ue  whole  of  her  hoeband'i  landa  held  by  that  teilnre.  Bat  of 
copyhold  lands,  a  woman  is  endowed  only  of  fmoh  laade  wbcmof  her  hiubaud  was  seised  at 
the  time  c^  hia  death.  Cowp.  481.  And  hor  title  to  dower  or  Cne-bMOh  Is  gov«ai*d  bv  the 
custom ;  aooordina  to  its  authority  she  may  take  a  mtrietf ,  oi  Hum  puts,  or  the  whole,  or 
eren  leas  than  a  thnd,  but  it  mndt  Ite  fbnnd  piedaaly  as  it  is  pleaded.  Btnaoton  e.  H^,  Qo. 
Elii.15,1 

(17)  [The  didtinotion  between  JV««-&«n(A  and  doteer  is,  that  &ee-beaiih  is  a  widow's  estate  in 
(ooh  landB  as  her  husband  diet  wi»0d  of;  wheme,  dower  la  tka  e«wl«  of  the  widow  in  all  lauds 
of  which  the  husband  waa  seiaed  during  the  ooreitura.  Oodwin  v.  Tinamore,  S  Atk.  535 ; 
see  also  Garth.  S75;  3  Tm.  633,  838;  Oowp,  481;  and  GUbi  Ten.  ed.  Wattdua,  n.  164.  The 
onstom  of  free-bmtik  pcev^ls  in  the  manors  of  Bast  and  West  Bnboroe,  and  Chadlewccth,  in 


oper,  8  Oisy,  SSS.  nie  seism  howenr,  is 
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hare  ascribed  the  introdaotion  of  dower  to  the  Nonaani,  u  a  braiudi  of 
iheir  local  tennree;  though  ve  cannot  expect  any  fendal  reason  for  ita  inven- 
tion, since  it  vas  not  a  part  of  the  pnre,  primitire,  simple  hnrs  of  fends,  but 
vas  first  of  all  introdnoed  into  that  Bfat^  (wherein  it  was  called  triena  Ur- 
tia{d)  and  dclalitiiim)  by  the  Simper  Frederick  the  Second ;  (e)  who  was  oon- 
temporary  with  onr  King  Henry  m.  It  is  pottible,  thM«fore,  that  it  niieht  be 
with  us  tne  relic  of  a  Danish  custom:  ntioe,  aoeording  to  the  histoiians  ta  tliai 
country,  dower  was  introdnced  into  Denmark  by  8w«ia,  the  fother  of  our  Ctmnte 
the  Great,  oot  of  gratitnde  to  the  Duiish  ladies,  who  sold  all  their  'jewels  r  *-.oq  i 
to  ransom  him  when  taken  prisoner  by  the  Vandals  (^)  fiowerer  this  *■  ' 
be,  the  reason  wfai6h  our  law  gives  for  adopting  it^  is  a  very  plain  and  sensible 
one ;  tot  the  sastonance  of  the  mfb,  and  the  nnrtare  and  education  of  the  younger 
children,  (p) 

In  treating  of  this  estate,  let  na,  first,  consider  who  may  be  endowed ;  sec(Hkdly, 
of  toAat  she  may  be  endowed ;  thirdly,  the  maimer  how  she  shall  be  endowed ; 
and,  fomthly,  how  dower  may  be  iarnd  or  prment«d. 

1.  Who  may  be  endowed.  She  mnat  be  the  aotaal  wife  of  the  pvty  at  tiie 
time  of  his  deceasa.  If  she  be  dirored  a  viiuMio  fnatrimonii,  she  shall  not  be 
endowed ;  for  wM  nuBum  matrinnonivm  ibi  nutla  dot.  (A)  (18)  Bat  a  dJToroa  a 
menaa  et  thoro  only,  doth  not  destroy  the  dower ;  {«')  no,  not  even  for  adaltery 
itself  by  the  coramop  law.  {k)  Yet  now  by  the  atatat«  Westm.  !i,  (I)  if  a  woman 
ToiuntarilT  leaves  (whtcb  the  law  calls  eloping  ftom)  b«  husband,  and  Uvea 
with  an  adalterer,  she  shall  lose  her  dower,  nnlesa  h«  husband  be  volnntarilj 
reoonoiled  to  her.  (19)  It  was  formerly  held,  that  the  wifb  of  an  idiot  might  be 
endowed,  thongh  the  husband  of  an  idiot  oonld  not  be  t«nant  by  the  curtesy ;  (m) 
bnt  as  it  seems  to  1)6  at  present  agreed,  npon  principles  of  sound  sense  and  reostai, 
that  an  idiot  esanot  marry,  being  inoamble  of  consenting  to  any  contract^  Uiie 
doctrine  cannot  now  take  place.  (20)    aj  the  ancient  law,  the  wife  of  a  penoa 

(<D  Cng.  I.  a,  I.  ».  i  9.  {I)  IHd.  [/I  Hod.  Uo.  HIat  mil,  81. 

(0)  Bnust  1.  i,  «.  ■».    Co.Utt.3l.  (ft)  Bnujt  J.  ^  o.  N,  J  i,  IAOB.Utt.BL 

ill  ret,  ■BOW  tlw  uclent  Golhi,  u  kdollanM  wH  puldied  br  Uw  low  of  ber  dolaKM  t  MmM  ta 
tmb  awMAiuAl.    (mionib.  I.  R,  c.«.) 
(«  a  aom.  {,  o.  M.  (■)  co.  lm.  at 

tlie  county  of  Berks;  at  Torr,  fai  Deroiuhlre;  EUmeiBdoD,  In  SomenetAire ;  aud  othec  plaoaa 
tn  tiie  west  of  Knglaad.] 

(16)  8m  UeOnoeji.  UoOraiie;,  6  Iowa,  232;  VbitMU  o.  MUIb,  6  Ind.  a&9.  Tbiu  Is  ao 
evai  wbwaUU  dironw  was  deoreed  for  the  odultei^  ax  other  mlBOondQCt  of  tlie  bQBband. 
Cropee7e.  OgdeiL  11  N.  Y.  328.  The  hardship  of  this  nde  ie  obviated  by  Ibe  power  In  Uie 
ooDTt  granting  tba  decree  to  eompel  the  tuuhand  to  make  soitable  provision  for  liis  wlCsi  toA. 
In  srane  of  the  (tatee  ttie  Matate  i^ves  bH- dower  notwittetandinK  tbo  divorce. 

(19)  llie  statute  Wmtn.  S  1b  port  of  the  Ametloan  oommon  law.  Oogswell  v.  Tibbeti,  3  N. 
H.  41 ;  BeU  e.  N ealjr,  1  Balls;,  313.  Bat  the  statutes  of  some  of  the  states  od  the  sat^ect  of 
dower  axe  peiliapi  ineoniaMent  with  it.  See  Bejuolds  v.  Eejuolds,  24  Wend.  193;  Lakiu  v. 
Loliii,  3  Allen,  -St;  Birac  v.  BatcheUer,  6  K.  I.  543.  The  statute  is  applicable  to  the  case  of  a 
iromau  who,  while  fiTiug  separate  troni  her  hnsband,  oommlts  adnlteiy  and  aflerwnrds 
remaiDB  with  the  adulterer.  HetbeiinF^n  V.  Qrahtun,  6  Binr.  137.  And  the  hosband  after 
snoh  miaotrndnet  is  not  obliged  ti>  reooive  her  liock  again,  tiovier  «.  Hauoook,  6  T,  E.  COS. 
8m,  tai^ac.  Woodward  «.  Dowse,  10  0.  B.  IT.  S.  793 ;  Bostook  v.  Sao^,  34  Beav.  57. 

(3D)  The  marriaoe  miu>t  be  a  lepnl  one,  or  If  voidable,  it  must  not  have  been  avoided  dDling 
the  lifetime  of  the  husband.  A  mairiage  with  an  idiot,  or  with  an  insane  person,  tmlesi  dnrlnga 
Indd  interval,  is  Abaolntelj  void.  Ex  jparte  Bamsler,  3  Atk.  168;  Foster  «.  Means,  1  Bpeara, 
Ea.  569;  Cminp  v.  Hatfxa,  3  Ired.  Eq.  91;  Jenldns  c.  Jenkina,  3  Dana,  lOBj  Wightman  v. 
'W^tmau,  4  Johiu.  Ch.  347.  So  is  a  second  marriage  while  either  party  has  a  former  husband 
or  wlfis  livhig,  from  whom  no  divoroe  from  the  bonds  of  matiimunf  lias  been  obtained.  So 
is  a  marriage  which  is  inocntaons  by  the  law  of  nattue ;  hnt  it  seems  Uiat  no  marriage  is  to  be 
ao  oonsidN^d  eioeM  between  persons  in  the  direct  line  of  comiaiigninity,  and  brothers  and 
abters.  Sutton  v.  warren,  10  Mete.  451.  Oertain  marriages  are  also,  by  statote,  expressly  }hd- 
Mbiled  and  deolaied  void;  as  between  pereona  of  different  noes  in  some  oasM.  And  bi  all 
■noh  eases  the  woman  wonld  not  be  entitled  to  dower.  A  matiiage,  wliere  one  of  tbe  parties 
is  under  the  age  of  oonsent,  is  voidable  by  either  par^  when  the  propeT  age  ia  Tsoohed.  A 
marriage  proomed  by  force  or  fraud  Is  voidable  at  uie  option  Ot  toe  patty  eempelled  or 
defiaaSad.  In  either  of  these  oases  dower  will  attach  If  tfae  niKTiage  Is  not  aotadly  Avoided 
In  the  bn^iand's  Mfftime. 

413 


ISO  Fbbeholds  not  of  Inhebitance.  [Book  II. 

attainted  of  treason  or  felonr  oonld  not  be  endowed ;  to  the  intent^  b^  Staon- 
forde,  (r)  that  if  the  love  of  a  man's  own  life  cannot  restrain  him  m»m  Bach 
fttrooiouH  acts,  the  love  of  his  wife  and  children  may,  though  Britton  (o)  gives 
it  another  tnrn :  viz. :  that  it  is  presnmed  the  wife  was  privy  to  her  hnsband's 
crime.  However,  the  statute  1  Edw.  VI,  c.  12,  abated  the  rigour  of  the  common 
r*l3I1  ^^iBi^iB  partioolar,  and  allowed  *the  wife  her  dower,  fiat  a  snb- 
*■  ^  sequent  etatate  ( p)  revived  this  severity  against  the  widows  of  traitors, 
who  are  now  barred  of  their  dower  (except  in  the  case  of  certain  modem  trea- 
sons relating  to  the  coin,)  (q)  bnt  not  the  widows  of  felons.  An  alien  also  oannot 
be  endowed,  (21)  nnl^  she  be  qneen  consort;  for  no  alien  is  capable  of  holding 
lands,  (r)  The  wife  mnst  be  above  nine  years  old  at  her  hnsband's  death,  other- 
wise she  shall  not  be  endowed :  («)  thongh  in  Braotoa's  time  the  age  was 
indefinite,  and  dower  was  then  only  due  "  n  uxor  potait  dotcm  promereri,  tt 
virwm  Kutiinere."  (t) 

3.  We  are  next  to  inquire,  of  what  a  wife  may  be  endowed.  And  she  is  now  by 
law  entitled  to  be  endowed  of  all  lands  and  tenements,  of  which  her  hnaband  was 
seised  in  f^-eimple  or  fbe-tail,  at  any  time  dnring  the  coverture;  and  of  which 
any  issne,  whioh  she  might  have  had,  might  by  possibility  have  been  heir,  (w) 
Therefore,  if  a  man  be  seised  in  fee^siraple,  hatti  a  son  by  his  first  wife,  uid  after 
marriee  a  second  wife,  she  shall  be  endowed  of  his  lands;  for  her  issue  miefat  by 
possibility  have  been  heir,  on  tlie  death  of  the  son  by  the  former  wifb.  But  if 
there  be  a  donee  in  special  tail  who  holds  lands  to  him  and  the  heirs  of  his  body 
begotten  on  Jane  his  wife ;  though  Jane  may  be  endowed  of  these  lands,  yet  ii 
Jane  dies,  and  he  marries  a  second  wife,  that  second  wife  shaU  never  be  endow^ 
of  the  lands  entailed;  fbr  no  iasne  that  she  conld'  have,  oonld  by  any  possibility 
inherit  than,  (v)  A  seisin  in  law  of  the  bnsbaad  will  be  as  efiectaal  as  a  seisin 
in  deed,  in  order  to  render  the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to 
bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do 
with  regard  to  the  wife's  lands:  which  is  one  reason  why  he  shall  not  be  tenant 
by  the  curtesy,  but  if  such  lands  whereof  the  wife,  or  he  himself  in  her  right, 
was  actually  seised  in  deed,  (w)  The  seisin  of  the  husband,  for  a  trannioty 
r  *133 1  *'*''''"'  *onIy,  when  the  same  act  which  gives  him  the  estate  conveys  it 
j-  ^   also  out  of  him  again  (as  where,  by  a  fine,  land  is  granted  to  a  man,  and  he 

immediately  renders  it  back  by  the  same  fine,)  such  a  seisin  will  not  entitle  the 
wife  to  dower ;  (x)  (22)  for  the  land  was  merely  in  transitu,  and  never  rested  in 
the  husband,  the  grant  and  render  being  one  oontinaed  aob  But,  if  the  land 
abides  in  him  for  the  interval  of  bnt  a  tingle  moment,  it  seems  that  the  wife 

<«)  p.  C.  ^>.^,  0.  t.  Ml  0.  IID.  (p)  e  *  s  Edw.  vi,  e.  u. 

(g)  Seu.  S  Elli,  0.  IL  ISXnU.o.l.    SAVW.    III,o.lS.    UAUG«>.n,e.lB. 

in  Co.UVL.ti.  m  Uttllt.  (()l.la.»,IS.  (■)  UU.  H  »,  U.  (e)  lUd-tO. 

W)  Co.  Litt  SL  (X)  On.  Jao.  ns.    l  Hap.  87.    Co.  lAO.  H. 

Tbe  validiM  of  ft  msniage,  ezomt  when  it  is  inoestnons  or  polygamoos,  ia  to  be  detsnnined 
bj  the  Ikw  at  the  eaasbcf  where  it  was  celebrated :  if  valid  tliere,  it  is  geuerallf  to  be  held 
V^d  every  where. 

rsi)  TbiBUnokmnrtheUw.    Bee  statule  7  and  8  Tie.  a.  66. 

(SS)  The  time  doriiig  whioh  the  aeisln  continnea  ie  wholly  immaterial,  so  that  ft  be  a  hen»- 
fieUa  *el^  in  Uie  hasbuid.  Bnmghton  o.  Haudall,  Cro.  Elii.  502.  Bnt  if  one  receive  the 
title  for  the  pnrpciee  aolely  of  naaaiiig  it  over  to  another,  or  u  naked  tiUBtee,  his  witb  haa  no 
dower.  HoCaoley  o.  Oriniea,  3  Oill  and  J.  318.  And  if  one  bo;  lead  and  give  a  mortga^  for 
the  porobaae  prioe,  hia  wife  will  have  dower  only  subject  to  tiie  moiteage,  eron  thoo^  it 
may  tiave  been  given  at  a  time  gnbeaqaeat  to  the  frinDK  of  the  deed,  wneatley  v.  Calhoun, 
IS  Leigh,  au.  %e,  ftuthet.  Clark  clCnuroe,  14  Uasa.  351.;  Moybnnyo.  Brien,  15  Pet.  39; 
gmitii  V.  Btanley,  37  JUe.  11.  Bat  the  wifb  in  enoh  uosea  haa  dower  m  the  whole  lands,  aa 
aoajnat  every  one  bnt  the  njortaagee  cir  titose  claiming  under  him.  Buliard  o.  Bowera,  10  H". 
H.  500;  Keokley  r.  Keokley,  2  ffilfch.  B50;  Washb.  onBeal  Prop.  175-179. 

It  ia  not  always  eaaeutial,  in  order  to  eetsbliali  the  right  of  the  mfe  to  dower,  tbat  Am 
abonld  prove  an  actual  or  constrtictive  HeJnn  in  the  hnaband.  If  one  is  in  poaeeaaion  of  landi 
claiming  tiUe,  and  has  derived  his  poeaeasioD  and  olaimK  tctita  the  husband,  either  by  deaoent 
or  by  puTohaae,  the  widow  is  prima  faeia  entitled  to  dower;  and  tt  has  anmetimee  been  held 
that  toe  petty  n  in  paeaeseion  was  etUtpped  from  diapnting  her  rii^t,  but  this,  it  la  believed,  il 
not  the  trae  mle.    See  thii  snl^eot  ftilly  examined  in  dparrow  «.  gmginm,  1  H.  T.  M2. 

4U 
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shall  be  endowed  thereof,  (y)  And,  in  short,  a  widow  may  be  endowed  of  all  her 
hoeband's  lands,  tenements,  and  hereditaments,  oorpor^  or  incorporeal,  (23) 
under  t^e  reetrictlonB  before  mentioned ;  nnleea  there  be  some  speciu  reason  to 
the  contrary.  Thns  a  woman  shall  not  be  endowed  of  a  castle  built  for  deface 
of  the  realm :  {ss)  nor  of  a  common  withont  stint ;  for,  aa  the  heir  wonld  then 
have  one  portion  of  this  common,  and  the  widow  another,  and  both  without 
stint,  the  common  wonld  be  donbly  stocked,  (a)  Copyhold  estates  are  also  not 
liable  to  dower,  being  only  estates  at  the  lord's  will ;  nnleae  by  the  special  custom 
of  the  manor,  in  which  case  it  is  usually  called  the  widow's  free  bench,  (b)  But 
where  dower  is  allowable,  it  matters  not  though  the  husband  aliene  the  lands 
during  the  coTcrture ;  for  he  alienee  them  liable  to  dower,  (c)  (24) 

8.  Next,  as  to  the  manner  in  which  a  woman  is  to  be  endowed.  There  are  now 
subeieting  four  species  of  dower ;  the  fifth,  mentioned  by  Littleton,  (d)  de  la 
plus  beUe,  having  been  abolished  together  with  the  military  tenures,  of  which  it 
was  a  consequence.  1.  Dower  by  the  common  iaa ;  or  that  which  is  before 
described.  2.  Dower  by  partdouli^  oustom  ;  (0)  as  that  the  wife  should  have  half 
the  husband's  lands,  or  in  some  places  the  whole,  and  in  some  only  a  quarter. 
3.  Dower  (HJMMtifnec(;2Mt(7,(/)  (25)  whioh  is  where  tenant  in  fee-^simple  [-•laqi 
of  full  age,  openly  at  the  church  door,  where  all  mairiages  were  formerly  ^  J 
celebrat^,  after  affiance  made  and  (Sir  Edward  Coke  in  his  tranelabou  of  Lit- 
tleton, adds)  troth  plighted  between  them,  doth  endow  the  wife  with  the  whole, 
or  snch  quantity  as  he  shall  please,  of  his  lands ;  at  the  same  time  speci^ing 
and  ascertaining  th^  same;  on  which  the  wife,  after  her  hnsbaad's  death,  may 
enter  without  farther  ceremony.  4  Dower  ex  atsenau patnaj  (a)  which  is  only 
a  species  of  dower  ad  oiHvm  ecchaia,  made  when  the  nnsband  s  &ther  is  aliv^ 
and  the  son  by  his  consent,  erpreesly  giren,  endows  his  wife  with  parcel  of  hiB 
father's  hmds.  In  either  of  these  cases,  they  must  (to  prevent  frauds)  be  made  (A) 
in  fade  ecdeaia  et  ad  osHum  ecdasia  ;  non  enim  ^ieat  fcuta  in  lecto  foortalt, 
nee  in  camera,  aut  aiHn  nht  danderiina  fuwe  oonjugia. 

It  is  carious  to  observe  the  several  revolutions  which  the  doctrine  of  dower 
lius  nndergone,  since  its  introdnction  into  Englaad.  It  seems  fltst  to  have  been 
of  the  nature  of  the  dower  in  gavelkind,  bdbre  mentioned ;  vis. :  a  moiety  of 
the  husband's  lauds,  but  forfeitable  by  inoontinency  or  a  second  marria^  By 
the  famous  charter  of  Henry  I,  this  condition  of  widowhood  and  chastity  was 
only  required  in  case  the  husband  left  any  issue;  (»)  and  afterwards  we  hear  no 
more  of  it.  Under  Henry  the  Second,  according  to  Glanvil,  (k)  the  dower  ad 
ostium  ecdiaia  was  the  most  usual  species  of  dow^ ;  and  here,  as  well  as  in 

(t)  nil*  doctrine  mu  «iMiid(Kl  Terj  Ikr  tn  k  Jurj  In.WalM.  where  the  Ikther  and  ncin  were  both'  huged 
la  one  cut,  bat  the  aon  W4B  mppoeert  to  navg  mrvlTed  the  Oilier,  by  appearing:  to  Hni«le  loBgntt ; 
wheiebr  he  bocune  •olwrt  of  ui  eMUe  In  Iba  by  lorrlionlilp,  In  oouaeqnenoe  oTwbloh  ■eUm  bia  widow 
had  arerdlctlbr  her  dower,    rCro.  Elii.  im.; 

r«J  Co,  litt.  SI.    8Lev.  »1,  foj  Co.  Lilt.  M.    IJon.  116.  (h)  iViao.n. 

rej  Ro.  litt.  n.  WCo.  Utt.  t(fe,  M.  re.iLltt.tB7.  (f)  Iild,\».  (g)IUd,iW. 

(k)  Bneton,  lt,e.Sl,H. 

(ti  a  mcrltui  vireiaor  ijtu  rcMxiuerif,  H  Hm  UbtHt  ftttrlt.  dotMi  rtam  koMtt  t-U  Hrannr  «■•  »A« 
Ttmaiuertl.  doUm ipMtmiabebU,  dim  evrpiH  imhw lefWwe  ttevtHHrU.    (Cart.  Hm.  I, A.  D.  IVa.)   iDtro- 


(23)  [Onr  sntbor.  we  jasj  be  sore,  did  not  meaa  to  intimate  that  a  widow  wm  entitled  to 
dower  unt  of  oil  mt  boabuid'B  luoorpcaval  beiedltomente,  of  what  nature  soever;  bnt  onlj 
ont  of  Hnch  tnoorpweallieTeditaineoteiwsBvoTof  therea^tf.  Bnckeiidge  v.  lugrBm, 3  Ves.  Jan. 
6M.] 

<tt4)  [If  amoDhaemade  an  eiohauga  oflandB,  his  widow  raiut  not  be  endowed  both  oat  of  the 
lands  nven  in  exchange,  and  also  of  thoee  taken  in  esobann,  thongh  the  bnaband  was  selied  of 
both  £uing  the  covertare.    The  widow,  however,  may  mue  her  eleatioavnttrf' which  of  Uietwo 


estateii  Bhe  will  take  her  dower.    Oo,  litt.  31  b.1 

in.  Uie  United  States  dower  is  genenllf  held  to  attach  to  eetatee  of  inheritanoe  to  whioh  the 
hoeband  is  entitled  as  oulHi  9ua  tru(;  but  in  aome  state*  the  doctrine  is  otberwiae.  SmlWaahb. 
on  Real  Prop.  163. 

In  England  the  wifb  now  haa  dowet  in  the  hnsbaiid'a  eqnltable  eatatee  cJ  inheritanoe.  Stat.  3 
-"■1  4  Tm.  rV,  c.  105. 

-    —  ~ jMlrif,  an  both  abtdisbed  bj  itatato  3 


SSi)  ri>owera(]o«<Mtm«oolMi(B,  and  dower  4 
4  Wm.  IT,  c  106,  a.  la] 

415 
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133  Fbeeholds  not  of  Ijhbebitancb.  [Book  JI. 

Honauidy,  (I)  it  waa  biiidiBg  usoa  tiie  wife,  if  by  her  consented  to  at  the  tune 
of  Burriase.  Keither,  in  those  daya  of  fea^  n^ur,  was  the  hneband  allowed 
to  endow  ner  ad  ostium  accleaia  with  more  than  the  third  part  of  the  hude 
vhweof  h«  then  waa  seised,  though  he  might  endow  her  with  lesa ;  lest  by  enoh 
libcfal  eudovmenta  the  lord  should  be  de&anded  of  his  wardships  and  other 
r*1^4  7  feudal  profits,  (m)  But  if  no  specific  dotation  waa  made  at  the  *charch 
t  ^   poreh,  then  she  waa  endowed  bjt  the  common  law  of  the  third  part  (which 

was  callea  her  doa  ratiottabilis)  of  snch  lands  and  tenranente  as  the  husband  waa 
seised  of  at  the  time  of  the  espousals,  and  no  other ;  unless  he  specially  engaged 
before  the  priest  to  endow  her  of  hia  future  acquisitions :  (»)  aad,  if  the  husbuid 
had  no  lands,  an  endowment  in  gooda,  chattels,  or  money,  at  the  time  of 
espousals,  waa  a  bar  of  any  dower  (o)  in  lands  which  he  aflenvards  acqojred.  f^p) 
In  King  John's  mt^na  carta,  trad  the  first  chatter  (^  Hentr  III,  {q)  no  mention 
la  made  of  any  alteration  of  the  oonunon  law,  in  ren>ect  of  the  lauds  subject  to 
dower:  but  in  those  of  1217  and  13^,  it  ia  particularly  provided,  that  a  widow 
^all  be  entitled  for  her  dover  to  the  third  part  of  all  sucn  lands  as  the  husband 
bad  h^d  in  hia  lifetiHia:  (r)  yet  in  case  of  a  specific  endowment  of  less  ad 
oatwm  ecdsaim,  the  widow  had  still  no  poww  to  waive  it  after  her  hnsband'a 
death.  And  thia  ocsiticned  to  be  law  during  the  reigna  of  Henry  III  and 
Edwwd  I.  (t)  In  Kanry  IV's  time  it  wm  demed  to  be  law,  that  a  woman  can 
be  endowed  of  her  husband's  goods  asd  chattels:  (t)  and,  under  Edward  IT, 
r^.e, -I  Zittlerton  laya  it  down  ^expreasly,  that  a  woman  may  be  endowed  oa 
*■  -I  oMiittm  eeeUnm  with  more  than  a  third  yaii;  (u)  and  sh^  have  her 
ejeotion,  after  her  huBband's  death,  to  accept  gach  dower  or  refuse  it,  aod  betake 
herself  to  her  dower  at  common  hiw.  (to)  Which  state  of  uncertainty  waa  prob- 
ably the  reason,  th^  these  specific  dowera,  ad  ostium  eccUsia  and  ex  aaunav.  pains, 
have  aince  fidlen  into  totid  dieus&  (26) 

I  mtxceed,  therefore,  to  consider  the  method  of  endowment  or  assigning  dower, 
by  the  common  law,  which  ia  now  the  only  usual  qteciea-  By  the  old  law, 
giroanded  on  the  feudal  etactions,  a  woman  could  not  be  endowed  without  s 
fine  piud  to  the  lord ;  neither  could  she  marry  again  without  his  license ;  lest 
she  should  eontraot  herself  and  ao  convey  part  of  the  feud,  to  the  lorda 
enemy,  (z)  Thia  liooise  the  lorda  took  care  to  be  well  paid  for ;  and,  as  it  eeenu^ 
would  sometimea  force  the  dowager  to  a  second  marna^e,  in  ocder  to  gain  the 
fine.  But,  to  remedy  these  oppressions,  it  waa  provide^  first  bg  the  charter  of 
Henry  I,  (y)  and  afterwards  by  magna  carta,  (z)  that  the  widow  shall  pay 
nothing  for  her  marriage,  nor  Aall  be  distrained  to  marry  afrerii,  if  she  chooeea 
to  live  without  a  husband ;  but  shall  not  however  marry  againat  the  consent  of 
the  lord ;  and  fitrthei,  that  nothing  shall  be  taken  for  assignment  of  the  widow's 

ri)  Or.  CoaotaiL  e.  101.  (m)  Bnct.  I.  &  n.  W,  I  <. 

(tt)  ptvtMtK  mu.    (CM—.  »■)— <i«(«rr«iaflaiiaflfa  ttaonlrvidl:    (Bnot.  A.)  fvj  Qluir,  a.  1. 

(pj  wMajpeeUl  —oaramM  mn  nwda  ad  eiUimt  leelinlm,  IbahoibaDdaftsrananeanuula.  andinUi 
nllKnUd,  nted  to  d«el>i«  with  whM  iMCiac  kndi  ba  m«ut  M  mdov  hb  Wlft  ({Rwd  daMn  cni  d<  taU  as- 
GrJaeummllumUtU,  *i.  Sraek  «UT<ud  tharalbra  la  tba  oM  rorfc  ritiul  (Sold.  Vi.  Obr.  1. 1.  a.  fl). 
Uum  li,  M  tMi  part  wttis  nMrimonul  Hrtloa,  ths  Sdlowln*  rnlnlo  :  imetrdpt  lutemgtl  iatem  nmWtrti ' 
«(,><ffmilfiid0(naiMw,  twtc  Meatar pKOmat  UU,  Oe."    When  the  wllb  WH  andowed  gtBtraOy'iM 

I,  ■' wUh  lU  IDT  land*  uid  tenementi  I  tbee  endow  ;"  and  then  the;  tU  besanw  llitble  to  her  dowei. 
len  he  endowed  hsr  villi  panonalw  on[v,  he  nsedtony,  "with  *U  mr  wordly  node  (or,  m  the  Sallt- 

—    "  '"^  "'  lUieoandowi-'wbhihMitlaodthe'  ■'  '    "      '"■  ■         - 

.w-..—.*— ■  — F - — -.  -- —  E>  iirovMed  tor  by  maana  carta,  »,,  . .._. 

treated  of  In  the  DonettidliitohapterartbiB  book;  tboRth  the  ntatiuns  thka  laat  expniMlai 

'" r.  ifofanf  Bwaulniatnll,  oannawiefeTOBlrtaHMilsUafBwiDtauMcaiWhIehibe 

ore,  out  of  hor  huibnnd't  penunallr. 
. .,  A.  D.  lUI,  a.  T.  aUf.  Ocm. 
fri  ^trlan^ir  aateu  tipro  <ht«  >wi  terHa  part  loM«  Irrrtr  MortM  nri  fiua  mm  .Ml  Ih 

-  -  ~  act.  BN  nara.  Biltls- 
7Smt.iy,iS,U. 
U  wfipa.   (aj  a^.  7. 


When  he  endowed  hsrwlth  panonalw  on[v,  he  nsedtoaar,  "with  all  mr  wordly  node  (or,  aa  the  Si 
bonittnal  haalt.«MaIlawiwrli)l|rQlalle)iIUieoaiidow;"  whlebMitlaod  thewlfc  to  hei- thlidi,  i>r}_. . 
romioHKi,  of  bit  poraonal  eatate,  wbldi  U  urovlded  <br  by  wutgna  earia,  sap.  H,  and  wDI  M  tmhv 
■ — "Refill  the  oonettidlnfohapl"- "'*'-•""•'■  •■>.""-■••>— -—-i~l~- ■••i-  ■— — — i™  u.  —  -™,> — 

T,  if  of  anf  Bwaulni  atnll,  oi 

(nra,  out  of  hor  huibnnd'e  pi 

A.D.  lS»,a.T..  ■-  ' 

OJ  Bract.  BN  MW>.  Biltlsn,  c.  101,  lOL    FlaL  j.  s,  o.  »,  ft  U,  11. 

rt)  P.  7  Bm.  iKiS.  H-  r»;  t  S>-    f-  "■  B-  WO.  ("J  i  *'-  ft}  MltT.  a 


(96)  1^8  01117  Bpociea  of  dower  wUcheiiHt  in  the  United  Btstea  are;  1.  Dower  etOieoom- 
mon  uw.  Jiaier  vhidi  head  would  be  iaoloded  all  cams  In  which  duwer  exists  independent 
of  Btstnte,  or  only  rarnlated  by  it ;  and  2.  Duwoi  by  atatate,  where  aomethins  Is  ^ven  u  a 
■nbfrtjtntefflrthatto  whitdi  thewidMrmw  entitled  m  dower  be&ne.    Bee  I  'Waalib.  Baal  Prop. 


,)gic 


Chap.  8.]  Estate  in  Dowbb.  135 

dower,  but  that  she  shall  remain  in  her  husband's  capital  mansion  house  for 
forty  dajs  after  his  death,  during  which  time  her  dower  shall  be  assigned. 
These  forty  days  are  called  the  widow's  qtuirantine,  a  term  made  use  of  in  law 
to  signify  the  number  of  forty  days,  whether  applied  to  this  occasion,  or  any 
other,  ^a)  The  particular  lands,  to  be  held  in  aower,  must  be  assigned  (b)  by 
the  heir  of  the  husband,  or  his  guardian ;  not  odIt  for  the  sake  of  notonety, 
but  also  to  entitle  the  lord  of  the  fee  to  demand  nis  services  of  the  heir,  in 
respect  of  the  lands  so  holden.  For  the  heir  by  this  entry  becomes  tenant 
'thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to  the  heir,  by  rm-i^ai 
a  kind  of  anb-infendation,  or  under-tenancy  completed  by  this  invecfti-   I-  -I 

tare  or  assignment ;  which  tenure  may  still  be  created,  notwithstanding  tho  stat- 
ute of  quia  emptona,  because  the  heir  parts  not  with  the  fee-simple,  but  only 
with  an  estate  for  life.  If  the  heir  or  his  guardian  do  not  assign  her  dower 
within  the  term  of  (quarantine,  or  do  assign  it  nnfeiriy,  she  has  Eer  remedy  at 
law,  and  the  sheriff  le  appointed  to  assign  it.  (c)  Or  if  the  heir  (being  under 
age)  or  his  guardian  assign  more  than  she  ought  to  haye,  it  may  be  afterwards 
remedied  by  writ  of  adnuasuremeni  of  dower,  (d)  If  the  thing  of  which  she  is 
endowed  be  divisible,  her  dower  must  be  set  out  by  metes  and  bonnde ;  bnt  if  it 
be  indirlsible,  she  must  be  endowed  specially ;  as  the  third  preaentatiou  to  a 
church,  the  third  toll-dish  of  a  mill,  the  thira  part  of  the  profits  of  an  office, 
the  third^eaf  of  tithe,  and  the  like,  (e)  (37) 

Upon  preconcerted  marriages,  and  in  estates  of  considerable  consequence, 
tenancy  in  dower  happens  very  seldom :  for  the  claim  of  the  wife  to  her  dower 
at  the  common  law  diffusing  itself  so  extensively,  it  became  a  great  clog  to 
alienations,  and  was  otherwise  inconvenient  to  families.  Wherefore,  since  the 
alteration  of  the  ancient  law  respecting  dower  ad  ostium  eccfena,  which  hatli 
occasioned  the  entire  disuse  of  that  species  of  dowei*,  jointures  have  been  intro- 
duced in  their  stead,  as  a  bar  to  the  claim  at  common  law.  Which  leads  me  to 
inquire,  lastly, 

4.  How  dower  may  be  barred  or  prevented.  (28)  A  widow  may  be  barred  of 
ber  dower  not  only  oy  elopement,  divorce,  being  an  alieit,  the  treason  of  her 
husband,  and  other  disabilities  before  mentioned,  bnt  also  by  detaining  the  title 
deeds  or  evidences  of  the  estate  ^m  the  heir,  until  she  reanires  them:  (/)  and, 
by  the  statute  of  Gloucester,  (jr)  if  a  dowager  alienes  the  land  assigned  her  for 
dower,  she  forfeits  it  ipso  */aclo,  and  the  heir  may  recover  it  by  action.(29)  r «.  „„  ■■ 
A  woman  also  may  be  bwred  of  her  dower,  by  levying  a  fine,  or  suffering  ^         J 

la)  It  ilsiiUliia,  In  partlcnlw,  Ui«  forcr  dan,  wtalBh  perioDit  oomlog  (Mm  Infttatod  oonntriet  are  dillged  to 
wilt,  before  tbej  >ie  pennlCted  to  Isad  la  kvg' — -* 


(»)  Co.Utt.u.».  (B)/Mil.  tA  r.  N.  B.  118.   Fln(ih.I.«4.   StatWMlB.l   ISEdw.I.c 


(37)  The  vidoVa  qoarantine  U  considerablj  enUrsed  in  the  United  States  by  sUtnte,  bnt 
the  nile,  we  anppOM,  atitl  obt^iiH  tliU  dower  ^oold  be  aBsigned  daring  ite  contuinaoM.  The 
following  maf  oe  stated  u  the  modes  iu  which  eha  ma;  obt^n  an  uragnment :  1.  The  owoer 
of  the  revemon  shoold  make  aadgnment ;  Mid  in  that  csae  no  nritinK  is  neceHBair,  bnt  it  ie 
vnffldent  if  made  by  parol  and  accepted  b/  the  dowress.  Meaerre  v.  Meserve,  19  A.  H.  240; 
ICcCc^miok  c.  Taylor,  S  lud.  338;  Jones  c  Brewer,  I  Pick.  314;  Blonde.  Blood,  23  id.  80. 
But  Uie  dowreas  ie  not  oompelled  t«  accept  t^e  assignment  of  the  roversionor,  and  in  Qiat 
oaae,  S.  Dower  mojr  be  assigned,  as  of  common  rigbt,  bj  legal  proceedings  on  the  application 
of  toe  nvefriimer.  Ftedaely  what  those  legal  pnioeMinga  most  be,  will  depend  upon  the 
Bttttutes  of  the  state.  3.  Tne  oonrts  empowered  to  take  oogniiauoe  of  proceedings  in  the 
settlement  of  eitates  of  deceased  persons  are  nmally  empowered,  as  Incidental  to  sndi  settle- 
ment, to  assign  dower  to  the  widow  in  all  the  lands  of  whioh  h«r  bnsband  died  seised  of  an 
estate  of  inhentanoe,  bnt  not  in  any  which  he  had  pravloiuly  oouveyed.  4.  If  daws'  be  not 
assigned  in  either  of  the  precediBe  modes,  the  widow  may  bring  her  action  at  law  for  it,  or  asait 
inequity.    Palmer  e,  Cannon,  3  Qreen  N.J.  304;  Brooks  v.  WoodiL  40Ala.  538. 

0K)  [By  tlie  ouBtom  of  Kent,  the  wife's  dowei  of  tlie  moiety  of  gavelkind  lands  was  in 
no  case  forfeitable  for  the  felony  of  the  hosband,  bnt  where  the  lieir  shonld  lose  his  inher- 
ilanoe.  Nay's  Mas.  S8.  Bnt  Uus  onstomdoes  not  eitaud  to  treason.  Wiighfs  Tenures,  118; 
Bob.  Qavelfa.  230.] 

['29)  ["The  miaoblef  before  the  making  of  this  statate,  Gloncaater,  c.  7,  was  not  where  a 
_l  or  feoffioent  was  made  in  fee  or  for  term  of  life  (of  a  stiatiger)  by  tenant  in  dower,  for  in 
lat  case,  ha  in  the  Feveimon  might  enter  for  tbo  forfoitora,  and  avui^  the  esttU«.    Bat  the 
Vol.  I.— 53  417 
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a  recovery  of  the  landa,  during  her  covertnr&  (A)  (30)  But  the  moat  usual 
method  of  barring  dowers  is  by  ioiatures,  as  regulated  by  the  statute  27 
Hen.  VIII,  c  10.(31) 

A  jointare,  which,  strictly  speaking,  signifies  a  joint  estate,  limited  to 
both  husband  and  wife,  bat  in  common  acceptation  extends  aUo  to  a  sole  estate, 
limited  to  the  wife  only,  is  thus  defined  by  Sir  Edward  Coke ;  (i)  "  a  competent 
livelihood  of  f^bold  for  the  wife,  of  lands  and  tenements ;  to  take  eSect,  in 
profit  or  possession,  presently  after  the  deat^  of  the  husband,  for  the  life  of  the 
wife  at  least"  This  description  is  fhuned  from  the  purview  of  the  statute  27 
Henry  VIII,  c  10,  before-mentioned ;  commonly  called  the  statute  of  «sm,  of 
which  we  shall  speak  fully  hereafler.  At  present  I  have  only  to  observe,  that 
before  the  making  of  that  statute,  the  greatest  part  of  the  laud  of  England  was 
conveyed  to  uses ;  the  properh'  or  possession  of  the  ^il  being  rested  in  one  man, 
and  the  use,  or  profits  thereof,  in  another;  whose  directions,  with  regard  to  the 
disposition  thereof  the  former  was  in  conscience  obliged  to  follow,  and  might 
be  compelled  by  a  court  of  ecjnity  to  observe.  Xow,  though  a  huslwid  had  the 
UM  of  lands  in  absolute  fee-simple,  yet  the  wife  was  not  entitled  to  any  dower 
therein ;  he  not  being  seised  thereof:  wherefore  it  became  usual,  on  marriage,  to 
settle  by  express  deed  some  special  estate  to  the  use  of  the  husband  and  his  wife, 
for  their  lives,  in  joint-tenancy,  or  jointare ;  which  settlement  would  be  a 
provision  for  the  wije  in  case  she  survived  her  husband.  At  length  the  statute 
of  uses  ordained,  that  such  as  had  the  use  of  lands  should,  to  all  intents  and 
purposes,  be  reputed  and  taken  to  be  absolutely  seised  and  possessed  of  the  soil 
itself.  In  eonseqnence  of  which  legd  seisin,  alt  wives  would  have  become 
dowable  of  such  tands  as  were  held  to  the  use  of  their  husbands,  and  also  entitled 
at  the  same  time  to  any  special  lands  that  might  bo  settled  in  jointure :  had  not 
r  'ISS 1  ^^^  '"™®  statute  provided,  that  •upoa  making  such  an  estate  in  jointure 
*■  ■*  to  the  wife  before  marriag^  she  shall  be  forever  precluded  from  her 
dower,  (jfc)     But  then  these  four  requisites  mnst  be  punctnally  observed:    1.  The 

(A|  Pig.  of  reeoT.  M.  «11Iiut.3S.  (tliRep.1.1. 

ndiohlef  wm,  tbat  wbeo  the  feoffee,  or  oi  any  other,  died  sdaed,  whereby  the  entry  of  him  in 
the  levendon  wu  taken  &waj,  he  in  the  reversion  oonld  have  no  writ  of  entzr  ad  commmhmm 
legem  until  after  the  decease  of  teoaiit  in  doirer,  and  then  the  wanauty  ountamed  in  her  deed 
barr«d  him  in  the  rever^on  if  be  were  ber  heir,  an  oommonlf  he  was ;  and  for  the  remedy  of 
this  mischief  thia  atatate  gave  the  writ  of  entjy  In  muo  provito  in  the  lifetime  of  tenant  in 
dower."  S  Inat.  309.  Bnt  the  statute  was  not  intended  to  restrain  teiuHit  in  dower  from 
•lieoinRfor  her  omi  U/e.  for  anoh  an  estate  wrought  no  wrong.    Id.] 

(30}  ^he  moat  DbobI  mode  of  Itarring  dower  in  America  ie  by  the  wife  Joining  with  the 
hnabuid  in  a  dead  of  oouvejanoe  of  his  lands,  and  ocknuwledging  the  same  in  such  tnanoer 
« the  statnte  preaoiibee  shul  be  tiSectaal  fur  this  porpoee.  The  sutnioa  are  not  uniform  ii 
heii  proviaions,  bnt  generallj  Qmj  provide  for  some  examination  of  the  wife  b^  on  officer, 
aeparete  and  Mjart  &om  the  hnsband,  in  order  to  make  certain  that  she  is  not  aotine  nnder 


.       SiWey  P.J 

3B4;  Jordan  o.  Corey,  2  Tnd.  386;  Witter  ..     ,  „     -   ., 

343.    The  wife  most  be  twenty-one  years  of  age  to  render  the  aot  effeotnu, ^ 

xelJereB  her  from  the  disabihty  of  coverture.  Eughea  v.  Wateon,  10  Ohio,  127 ;  Jones  c.  Todd,  v 
J.  J.  Marah.  350 ;  Thomas  t.  Gammel  j  S  Leigh,  9 ;  Priett  v.  Cnmming&  16  Wend.  617,  and  30 
id.  33H ;  and  the  deed  ought  to  contain  wonls  of  release  on  her  part  Catlin  c.  Wore,  9  Uaaa. 
21B ;  gtevena  v.  Owen,  ^  He.  94  ;  Leavitt  a.  Lamprey,  13  Fiok.  388 ;  Witter  «.  BJsooe,  8  £ug. 
i'JU.  Hnt  in  aomo  states  thia  is  not  neoeasary.  gee  Burge  c .  Smith,  7  Fost.  332.  The  wife  oan- 
BOt  release  her  contingent  right  of  dower  by  jiarol.  Keeler  c.  Tatnell,  3N.  J.  6S.  Andevenher 
agreement  by  parol  with  one  to  whom  as  administratrix  on  the  estate  of  her  husband  she  aella  the 
land,  that  ehe  will  nut  olaim  dowsr  in  it,  will  not  be  binding  upon  her.  Wright  a.  De  Chroff,  14 
Mich.  164.  Bat  see  as  to  this,  Connolly  c.  Branstler,  3  Bush,  TOS.  In  aome  of  the  statea  it  the 
bnsband'a  estate  is  sold  for  the  aatisfaction  of  his  debta,  the  wife'srlght  of  duwer  is  gone;  butlhisis 
not  tbe  general  rule.  The  (hrecloetiTa  of  a  mortgage  given  by  the  nnaband  before  the  moniage,  or 
given  afterwards  and  eKecat«d  by  the  wife  in  due  form  of  law,  will  bar  her  right.  Farwell  v. 
Cotling,  8  Allen,  311;  Nottingham  n.  Calvert,  llnd.  687;  Lewis  v.  Smith,  »  a.  T.  503.  By 
agreement  in  a  deed  of  Beparatiun,  a  We  may  also  bar  heraetf  of  all  claim  to  dower.  Stepltenaon 
V.  Osbonie,  41  Mias.  119 ;  Hitnei'a  Appeal,  54  Penn.  St.  110. 

(31)  Upon  the  Bubjeot  of  Jointure  see  Criiiae  Dig.  1"" 
Seal  ntm.  Book  1,  on.  8.    Jointuree  are  unoommoji  ii 
owmng  them  arise  bnt  seldom. 
«8 

n,,,r,d»V^.«0'^IC 
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jointure  mnet  take  effect  immediately  on  the  death  of  the  hoBboiid.  Z.  It 
most  be  for  her  owq  life  at  least,  and  aot  per  outer  vie,  or  for  any  term  of  years, 
or  other  smaller  estate.  (32)  3.  It  mnst  be  made  to  herself,  and  no  other  in 
tmst  for  her.  4.  It  mnst  be  made,  and  so  in  the  deed  particularly  expressed  to 
be,  /33)  in  satisfaction  of  her  whok  dower,  and  not  of  any  particular  part  of  it. 
If  we  jointure  be  made  to  her  after  marriage,  she  has  her  election  after  her 
husband's  death,  as  in  dower  ad  ostium  eccUnte,  and  may  either  accept  it,  or 
refuse  it  and  betake  herself  to  her  dower  at  common  law ;  for  she  was  not  capable 
of  coneenting  t«  it  during  ooTertnre.  (34)    Aud  i^  by  any  fiaud  or  accident,  a 

(32)  [Altbougfa  the  eilate  muit  be  In  pdnt  at  qnanti^  for  bar  Ufa,  vet  It  mftf  be  sooh  u  aaj 
be  deMnnfaied  mkhmt  bj  her  own  act.  Tbiu,  an  estate  d>iran4e  mdmitate  JB  a  good  Jomtoie, 
becaoM  niil«8a  Boonei'  detennined  br  benelf,  it  oontinaee  to  her  for  life.    Uuj  Temon's  Case,  4 

Eep.3.1 

(33)  [Or  it  m^  be  averred  to  be.  4  Bep.  3.  An  SMQianoe  waa  made  to  a  womao,  to  the 
intent  It  dionld  be  for  her  Jointore,  bat  It  waa  not  ao  expreased  in  the  d«ed.  And  the  opinion 
of  the  oonrt  was.  that  it  might  be  avened  that  it  wag  for  a  joiottue,  and  that  aaoh  averment 
vaa  travBTBable.  Owen,  33.  Bat  aiiioe  the  Statat«  of  Frands,  wliich  eipresalj  enoctB,  that  no 
enates  or  inte^xtii  of  freehold  shall  be  BOireudered  onleaa  bv  a  deed  or  note  in  mriting,  thaie 
bare  been  neveial  deoiaions  that  mch  aTerment  it  not  admlatiole.  Charles  v.  AndrtiWB,  B  Hod. 
158.    Tinaero.  Tinnoy,  3Atk.  8.] 

(34)  [It  is  well  establliihed,  at  general  doobine,  that  sinoe  dower  is  a  legal  right,  the  intention 
to  exolode  that  right,  bj  a  device  or  bequeat  of  aomathiug  eUe,  moat  be  demonatrated,  if  not  far 
eipreaa  words,  at  least  by  {whit  appears  to  the  ooiut  to  amoont  toj  aeoeEsar^  implioation.  It 
is  only  where  the  ol^m  of  dower  would  be  inoonsirtent  with  the  will,  or  plainly  tend  to  defoat 

'  *■"  ■     "        '"'        '  "  e  widow  can  be  oompolled 

.     ...  ,  o  her.    Strahau  v.  finttoii.  3 

Tea.  Sae ;  Thompson  v.  Kelson,  1  Coi,  447.  Of  ooorse,  aooeptanoe  of  a  bequest  of  penonalty 
can  nerer  c^terate  in  bar  of  dower,  nnless  an  intention  to  tiiat  effect  can  be  oneqiuTooally 
establisbed :  Aytes  v.  WilUs,  1  Tes.  Sen.  230 1  dot  will  a  devise  to  the  testaloi'a  widow  of  part 
of  tliaae  lands  oot  of  wtdeh  she  might  olaun  dower,  esolode  that  claim  wiUi  Tespaot  to  the 
leaaiaiet  of  mob  lauds :  Lawrence  e.  Lawrence,  1  Br.  P.  C.  591 ;  S.  C,  2  Froem.  334 ;  Lord 
DoTohester  «.  Lord  fifflngham.  Coop.  324  :  Hitchins  d.  Eitohins,  2  Freem.  S41 ;  anless  the 
terms  of  the  devise  express,  or  clearly  imply,  that  it  was  tJie  testator's  intent,  the  beqaost  of 
part  of  the  lands,  if  accepted,  should  be  in  satisfaction  of  dower  ont  of  the  remainder :  Chal- 
mers o.  Storll,  3  Tes.  and  Bea.  Vii ;  Dickson  r.  Robinaon,  Jacob's  Rep,  503 ;  and  a  devise  <^  a 
oonUngent  remainder  to  a  woman  for  life,  in  the  whole  of  the  lands  ont  of  which  her  dower  is 
demandable,  it  is  well  settled,  will  not,  by  hnplloation.  eiolnda  her  immtiiiaie  title  to  dower ; 
fbr  there  is  nothing  inconsistent  in  the  two  intereitts.  Inoledon  t>.  Northoote,  3  Atk.  435.  In 
short,  wherever  a  clear,  incontrovertible  retinlt  doss  not  arise  &om  the  testalor's  will,  that  he 
meant  to  eiclnde  his  widow  from  dower,  she  will  not  be  pot  to  her  election :  be  may  not  have 
known  that  she  wonld,  nnder  the  oironmstonoea,  be  doirable ;  bat  this  will  not  be  euongh  to 
eidnde  ber  rivht :  it  mnst  appear  (hat  be  did  know  it,  and  meant  to  bar  her ;  ot  at  least,  that 
her  demand  of  dower  would  he  repugnant  to  the  dispositions  he  has  made.  French  v.  Daviet, 
S  Ves.  Jon.  677,  5U1.  AlthoDKh  a  testator  has  devised  his  estate  to  tmstees,  charged  with  an 
aimnl^,  or  a  gross  sum,  to  bis  widow :  stiU,  as  a  will's  title  to  dower  fs  parantonnt  to  Sm 
devise,  a  Conrt  of  equity  will  not  readUy  infer  that,  beoanae  the  testator  has  given  all  iW* 
Tffoperty  to  trustees,  it  was  necessarily  his  intention  to  give  them  that  which  was  not  Ut. 
Foster  o.  Cook,  3  Br.  351 ;  Ktta  v.  Snowden,  1  Br.  293 ;  Greatrei  c.  Caiy,  6  Ves.  618.  Bnt, 
although  this  wonld  be  inadmissible  ss  a  general  coustruction,  circametonocs  may  josti^  it : 
Dmce  V.  Dannison,  8  Ves.  400 ;  Judd  v.  Pratt,  13  Ves.  174 ;  Altomey-Goneral  r.  Grots,  3  Heriv. 
390 :  Pentiooet  e.  Ley,  8  Jao.  and  Walk.  210 ;  Hewsou  o.  Seed,  5  Hadd.  451 ;  Forester  v.  Ootton, 
IBden,  53&;  DQlou  v.  Parker,  lSwansL374',  if  the  estates  would  be  insnffloient  to  satisfy  the 
charges  ezprasslv  impoted  upon  them,  in  ease  the  title  to  dowM  wen  snstained,  Ikat  might  show 
■n  intention  to  bar  the  olaint  of  dower ;  and.  It  seems,  a  rafbrenoe  to  asowtom  that  foot  will  be 

Et«d.    Peanon  v.  Pearson,  1  Br.  292 ;  French  v.  Davies,  3  Ves.  Jnn.  680.    Still  the  admisd- 
r  of  parol  eridenoe  to  enlarge  the  efitet  of  Uie  terms  tuad  in  a  wilL  though  not  in  all  oaaas 
Intely  rejected,  is  strongly  disooontenanced  by  the  very  highest  antbority.    Doe  e.  Cbiohea- 
ter,  4  Dow,  m,  93, 

A  legacy  given  by  a  testator  to  his  widow,  as  the  ^ioe  of  her  relesM  of  dower,  must  be  Mfy 
Mid  before  nnv  mere  legatees  oan  cl^m :  Bnrrid^  ».  Bradyll,  1  P.  Vms.  137 ;  DayeidlUI  v. 
Fletcher,  Ambl.  246 ;  for  the  widow,  in  snob  case,  is  a  purohasar,  and  jnstly  entitle^  to  a 
preference :  Blower  v.  M<Mrett,  S  Tes.  Sen.  343 ;  and  It  wHl  not  vary  thp  jMndple  of  the  opse, 
tostaow  that  the  legacy  was  not  the  only  oonsiderationG»  the  rdease  of  doWor,  Heath  ti.Dendj, 
1  Rubs.  545. 

Where  a  widow  haa  aooepted,  and  oonttesed  in  the  enfoynwut  of  w  intwest,  between  wUcta 
and  her  title  to  dower,  she  mi^t  have  deoted,  that  efeetion,  though  she  has  hot  expressly 
declared  it,  will  be  fairiy  inftired  from  moh  oirDuniBtwees ;  Aldesoifo  «.  Bennett,  2  Dici.  48? ; 
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jointnre  made  before  marriage  proves  to  be  on  a  bad  title,  and  the  jointnw  is 
evicted,  or  tnrned  out  of  poesesnon,  she  Bhall  then  (b;  the  provieioits  of  the 
same  statnte)  have  her  dower  ^o  tanto  at  the  oommon  law.  {I)  (35) 

There  are  some  advaiitagee  attending  tenants  in  dower  that  do  not  extend  to 
jointresses ;  and  so,  vice  versa,  jointresses  are  in  Borae  respects  more  privileged 
than  tenants  in  dower.  Tenant  in  dower  by  the  old  common  Jaw  is  subjeot  to 
no  tolls  or  taxes;  and  hers  is  almost  the  onlj  estate  on  which,  when  derived 
&om  the  king's  debtor,  the  king  cannot  diatrein  for  hia  debt ;  if  contracted  dnr- 
r  *139  1  '^^  ^^^  oorertnre.  (tn)  Bat,  on  the  other  *hand,  a  widow  may  enter  ai 
*■  ^  once,  without  any  formal  prooeas,  on  her  jointure  land ;  as  she  also  might 

have  done  on  dower  ad  ostium  ecctesia,  which  a  jointure  in  many  points  resem- 
bles ;  and  the  resemblance  vraa  still  greater,  while  that  species  of  dower  continued 
in  ito  primitive  state ;  whereas  no  small  trouble,  and  a  very  tedious  method  of 
proceeding,  is  necessary  to  compel  a  legal  assignment  of  dower,  (n)  And,  what 
u  morei,  &ongh  dower  be  forfeited  by  the  beaeon  of  the  husband,  yet  lands 
settled  in  jointnre  remun  nnimpea(»ied  to  the  widow,  (o)  Wherefore  Sir 
Edvrard  Coke  very  justly  gives  it  the  preference,  as  being  more  sure  and 
safe  to  the  widow,  than  even  dower  ad  oatium  eeclesia,  the  most  eligible  species 
of  any. 


CHAPTER  IX. 
OF  ESTATES  LESS  THAN  FREEHOLD. 

Of  estates  that  are  less  than  A-eehold,  there  are  three  sorts:  1.  Estates  fur 
years :  2.  Estates  at  will :  3.  Estates  by  sufferance. 

L  An  estate  for  years  is  a  contract  for  the  possession  of  lands  or  tenements, 
for  some  determinate  period;  and  it  takes  plaoe  where  a  man  letteth  them  to 
another  for  the  term  of  a  oertein  number  of  years,  agreed  upon  between  the 

nj  ThsM  Mtllemenb,  prevlaiu  to  murlage.  Mam  to  baTo  boon  In  uae  among  I 

Uu^UodTod  nation  the  )Ha».    Of  ttM  rornwr  Tualtiii  glvM  ns  thl«  ncocKUK.     ' , 

larf— iriiBritinaprtl  hao^iitpan»U4tlpr<ifiitgiU,elmtui*ntpnitmU."  (Dtmor.  Oirm.eA».}  And 
Cam(i*btUo  QaSiot,  1. 1,  e.  Mjbu  given  na  the  lenn*  of  a  mairlige  Mttleinent  among  the  Oanls,  m 
uleelr  caloiilated  a<  an;  modern  jolntnTe.  "  FIrl,  gtt(mtat  ptaanlat  ah  (mrOu  doHt  uomthit  ■m^wtmI. 
ftwftM  tx  mtU  tomb,  aMmaaomt  fista.  atm  datOmr  nammmttant.  Bi^tit  ommi*  pnmaia  m^nuUtt  wHto 
tHAtiiir,  fiiuiittae  nrvcmlur.  Vim-  mtvm  yBawipgiarW.  ai  mmrart  mtrlutfutaimftmetatu  tuptrlerum 
ltmptinim_pm-vmlt, "  The  daaiibln'a  comiiientator  on  Cmmt  mppoee*  that  toll  Qaiillah  coriom  wa>  the 
groond  ofthe  new  regulatlana  mnde  by  JiutlnUn  (X'ae.  tJJ  vlth  regard  to  the  pravliion  tar  iridowi  among 
theRomana;  bnt  anrelj  there  la  aamach  reaaon  to  snpiHme,  that  It  gave  ihohlntfc- ""■"""*-"- ■''■■*-—' 

(wij  Co.  Utt.  SI,  a.   y.  N.  B.  UO.  fn)  Co.  Utt  M.  foj  ItU,  K. 


andherjMrtial  aceewioa  to  a  setUMnent  m^  be  held  an  claotioii  to  abide  by  tiie  whcde.  Hilum' 
V.  Lord  Harawood,  17  Tan.  877.  But,  annenlly  ipeaUng^  acts  done  br  a  paitf  b«fon  he,  oc  she, 
it  Mlj  infbmed  m  hie  or  her  lidita,  wlU  not  (unoont  to  (n  eleotjon.  PsBev  v.  Deeboovule,  3  P. 
Wnw.  3S1 ;  Ohalmen  tr.  StwU,  S  Tet.  and  Bea.  9S5 :  DiUon  v.  Paitw,  1  Swenrt.  381  {  Whiatlv 
V.  Tebster,  3  Tei.  Jon.  371 ;  Bdwards  «.  Morgan,  ITOleL  661. 

A  tnist  Mtate  m^  OMuiztote  a  food  equitable  Jofathtre  in  bar  of  dower;  and  If  a  Jofattoie  be 
nude  of  freehuM  eetatee  In  Inst  tar  an  in&at,  thfi  irill,  in  eqnl^,  be  a  ber  to  her  elaim  of  dower. 
It  wu,  indeed,  ODoe  donbted  whether  a  }crintim,  however  fi^nu.MtUed  on  inln&Dt  baftre  mer- 
rlwe,  was  a  bar  to  dower ;  bat  It  has  been  determined  Aat  nnh  a  Jofaitaie  la  Undinx  npon  the 
In&it,  who  oannot  wtdve  It  after  hm  hnsbaod's  death,  and  dalin  bar  doww.  Bad  of  Bnokinf- 
ham«.  DroTv,  8  Bden,  73.] 

(36)  In  oddltloQ  t«  the  mode*  of  barring  dower  fipedfied  in  the  text  may  be  mentioned  that  by 
noH-elaan  ;  wbeie  the  widow  fUls  to  aaeert  her  lint  within  the  time  allowed  by  Uie  atatnte  at 
limitatlcing.  It  has  also  been  held  that  if  the  luidB  have  been  ^propiialed  to  piiblio  naea  under 
tiierl^t  of  eminent  donuJD,  In  the  lifetime  of  thehaBbaad,  the  right  to  dower  u  gone :  Moore  v. 
New  York,  S  S.  T.  110 ;  and  the  same  la  brae  where  thej  have  beai^  dediojifed  to  pnblio  osea  by 
the  hoHband.    Onynne  v.  CinoinnaU,  3  Ohio,  M, 
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lessor  and  lessee,  (a)  luid  the  lessee  entcra  thereon,  (b)  (1)  If  the  lesee  be  but  for 
half  s  year  or  a  quarter,  or  say  lees  time,  thU  lessee  is  respected  u  a  tenant  for 
years,  and  is  styled  so  in  some  legal  prooeedinffs ;  &  year  being  the  shortest  term 
which  the  law  in  this  case  takes  notice  o£  (c)  And  this  may,  not  improperly, 
lead  na  into  a  short  digression,  concerning  the  dirision  and  cucnladon  of  time 
by  the  English  law. 
The  space  of  a  irnir(S)  ia  a  determinate  and  well-known  period,  oonsiBting 

(aj  We  ms;  har«  remark,  once  for  ill,  thU  the  termliutlon  of  "  —or"  and  *'— «e"  (obUUn  In  Lnr,  the  ana 
^ ■Gtli'a,  the oUiar ajMwalre  ilnilOealloii;  tfaelbmHr  luiullriliiBadiictlMdoeTaraDjrwH.  itaelitter  hm 
to  wkora  It  U  daae,  TbefboSOr  1*  betliat  maketb  a  lbnirmeti[|  Uie  A^Iba  is  ha  to  wbam  Itii  madai  tha 
dodorlBODa  thatglTelh  lands  is  tmU;  the  doniHlihe  wbo  itoMTeUi  It;  be  that  fnulMti  a  lease  Isdenom- 
iUUed  the  leasoTi  and  be  to  wboio  It  Is  grantad  tha  lanes.    fLitt.  1  SI.J 

aj  Itid,  B8.  fej  INd,  ST. 

(1)  [Of  coone  onr  aatbor  will  be  nndeiBtood  to  pat  thU  dom  of  letting,  oiiljr  m  a  paitloalii 
luBtaooe  of  one  mode  in  which  an  estate  fw  yeara  m^  bt  created.  S«epo*t,  p.  UA.  Then 
are  obvionely  vaiiona  ways  in  which  such  u  estate  maf  arise,  ^ns,  wbeie  a  posonderisM 
lands  to  hia  exeonUirs  for  payment  irf  bis  deMs,  cr  until  Us  debts  are  paid,  the  exMutiKS  tak« 
an  ectBte,  not  of  beebold.  but  for  m  maof  rean  m  are  neoeesaifto  laue  the  som  reqniied. 
Oartai «.  BarooTdiaton,  1  P.  WmH.509i  HftclMnati.  Hitohens,3Tem.  404;  S.C,  2  Freero.  S4S : 
Doe  t>.  Simpann,  5  Bast,  171 ;  Doe  d,  ITiclHdls,  1  Bam.  and  Graae.  34S.  Thongh,  in  anoh  oaae,  if 
a  grosi  anm  onsht  to  be  pud  at  a  fixed  time,  and  the  auiaal  rents  and  profits  will  not  eu^e 
than  to  make  tne  pf^raent  within  ttuit  time,  ttie  ooort  of  obanoeiy  will  direot  a  sale  or  mort- 
gage of  the  estate,  aa  idToamstauoeB  maf  reader  ons  oouise  or  the  other  moat  proper.  Beny  v, 
likham,  S  Tern.  36 ;  Sheldon  v.  Dormer,  id.  311 ;  Greao  e.  Behihier,  I  Atk.  B06 ;  AUeo  e.  Baok- 
home.  ITw.  and  Bee.  75;  Bootel  o.  Blnndell,  1  Heriv.  333.} 

So  u  the  vendor  pnt  the  Tendee,  under  anezeoatory  oontrsot  ftir  the  pnrohare  of  lands,  into 
MBsasden,  and  by  tne  onntiaot  the  latter  b  to  hare  poeaeedon  so  long  as  he  makes  witbont 
aebn)ttbep»ii>eBtefipMdfledin  the  ocmtraot,  fltia  nuna  him  tenvit  ka  yean,  andnot  at  will 
merely.    Imte  «.  Idv^ston,  10  Qosb.  960. 

Ona  of  the  moat  diffiinilt  qnettlom  In  this  oonneotion  often  is,  whetl .;— •—  ._. _ 

nwBt  oftntM  aa  a  present  demiae  ot  the  ^emiBes,  or  a  contract  for  a  fl 
bmn,  in  1  Tashb.  on  BmI  Propeity,  300  et  seq.,  baa  oolleetad  the  caaea 
has  arism,  and  has  dtown  the  difflonlty  in  leoooolliug  them  all.    '. 


I  difflonlty  m  leoooolliug  them  all.  The  qaeation,  he  si^ 
"  seems  u>  nun  on  wueuier  uie  wilting  diowa  that  the  partiee  Intend  a  present  demise  and 
pttlinKwith  the  poflsesston  by  the  lessor  to  thekseee;  fbr  if  it  does,  it  wlll<mraten 

±k»..^^(.  1..  ..».*.....»i^4»j  *v*»   a   n.*»_   ...^4^....  -i..»ij  h..  j^.-«  ......  ..*.ir.j«  :»   s. 


itemplated  that  a  Alton  writing  sboold  be  drawn  more  eipiioit  in  iu  terms. 
I  good  lease,  In  distinction  trout  an  exeontory  conttact  t«  lease,  thon|di  It  be 
fltfuro.  Vhitoey  v.  Ailain,  1  Oomat.  306,  311.  Bnt  if  a  ftaller  leaaels  to  be 
lented  befiiie  the  demise  is  to  take  effset,  and  passeasion  given,  it  is  an  agieo- 
•nd  not  a  lease  whiobmalea  an  estate.  Aiken  e.  Smith,  21  Yt.  172;  Pe^av. 
301 ;  Jenkins  v.  Sldredge,3  Sbny,  3K 1  BoeU  s.  Cook,  4  Conn.  238." 
eomHtf  one  a  tenant  for  yetn  fee  nmst  hare  an  Intaieet  in  the  land,  and  a  tight  U 


Bosowslon  and  nse.  UaverliA  «.  Lewis,  3  MoOrad,  Sll ;  Adams  v.  UoEesson,  53  Penn.  St.  83. 
One  who  pnts  in  a  crop  Dp<»i  the  land  «  anoUtor  npon  ahane,  ia  not  tmisnt  for  yeare,  botenly 
tnsnnt  in  oMnmon  of  the  ev^,  and  the  posncaaion  of  the  land,  except  so  far  as  may  be  neoee- 
san  toen^de  him  to  onltinde  and  hurest  the  crop,  is  in  ttw  owner  of  the  land.  Bradish  v. 
Schenck,  e  Jobns.  161 ;  Mootaonv.  Bobinaon,  7  Fost/SgO;  PaBiam  v.  Wise,  1  Hill,  234;  Alkaa 
V.  Smith,  21  Tt.  173.  Bnt  if  the  party  Is  pnt  in  poeaeeaion  of  the  land,  and  ia  to  pay  rent  in 
yrodnoe,  he  ia  tenant  foe  years,  as  mnon  aa  if  be  paid  in  money.  Newcomb  c.  Ramer,  i  Jolms, 
421;  PntnamcWbe,!  Hill,  234;  Oonld  e.  School  Diatiiot,  6  Minn.  431;  Dixon  «.  Niocollsr^ 
m,  373. 

(2)  [Befbfe  17G3,  tha  year  oommenoed  on  the  S6th  of  Ifamh,  and  the  Jalian  calendar  was 
■sad,  and  mnoh  inaecnnwy  and  inoonreoimee  resolted,  which  oooasicmed  Ute  intiodnction  cf 
theMwatytobytbeS*  Q«o.  II,c.S3,wbkih  smacti^  that  the  1st  January  shall  be  reckoned  to 
be  the  first  day  of  the  year,  and  throws  ont  eleven  d^s  in  that  year,  from  the  2d  Septem- 
ber to  tha  Uth,  and  in  otiier  reapecta  regnlatea  the  fbtnre  oompntation  of  time,  witb  a  saving 
of  ancient  onstMus,  Ac.  See  the  statnte  set  forth  in  Bnm  Bco.  X.  tit  Kalendar.  It  baa  been 
hdd,  that  in  aleaaeor  othtf  instrument  under  seal,  if  the  fesat  of  Michaelmas,  Ae.,  be  men- 
tioned, it  most  be  taken  to  mean  Saw  Michael  man,  and  parol  evidenoe  to  the  oonUai;  ia  not 
admiaaibla:  II  East,  312;  but  nponapsEolapeement  it  iaotherwiBe.    4  B.  and  A.  588, 

The  iraiir  consists  of  three  hondred  and  sixty-five  days ;  there  are  six  boars,  within  a  few 
minatoa,  over  in  each  year,  wbioh  every  fourth  year  makes  another  day,  vii.:  three  hnudred 
and  sixty-six,  and  being  the  29th  Febmaiy,  constitnte  the  biawxlile  or  leap-year.    "" 


datnte  speaks  of  a  year,  it  ahall  be  oomputed  by  the  whole  twelve  months,  acoording  to  the 
ealenda^  and  nut  by  a  lunar  month :  (^.  Jao.  166 ;  bnt  if  a  statnta  direot  a  proeeoatioa  to  be 
within  twelve  months,  it  is  tm  late  to  proceed  after  the  expiration  of  twelve  lunar  months. 
Oanh.  407.     A  twelve-month,  in  the  singular  nomber,  inolndes  all  ttie  year ;  but  twelve  mimths 


part  or  a  fraction  of  a  day.    Go.  Liu.  135,  t 


,)glC 
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r*l4l1  *^'*i'''i<'i''y  ^'^  365  days;  forthongbin  *biB0extiIe  ar  leap-year,  it  oon- 
•■  J   siflta  properly  of  366,  yet,  by  tbe  statute  21  Hen.  Ill,  the  increasing  day 

in  the  leap-rear,  together  with  tbe  preceding  day,  sball  be  accoonted  for  one 
day  only.  That  of  a  month  is  more  ambiguous:  ^ere  being,  ia  oommon  use, 
two  ways  of  calculating  months ;  either  as  lunar,  consisting  of  twenty-eight 
days,  tbe  supposed  rerolntion  of  the  moon,  thirteen  of  which  make  a  year:  or, 
as  calendar  months  of  unequal  lengths,  according  to  the  Julian  diviaion  in  our 
common  almanacks,  commencing  at  tbe  calends  of  eooh  month,  whereof  in  a 
""ear  there  are  only  twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-eight 
'lys,  unless  otherwise  expressed;  not  only  because  it  is  always  one  uniform  per- 


yes 
da] 


i#  hnudnd  Hid  el^f -two  d^s,  uid  not  lunu  mantiis. 

wtar  of  a  year  oondrtsbnt  of  nine^-one  iBm,  for  tbe  law  iom  not  t^aid  the  dx 
honn  ftfterwarda.    Co.  Lftt  135,  b.;  3  BoU.  Sei,  1.  M ;  Com.  Dig.  Ann.  A. 

Bnt  botli  half  jeoTH  and  qaarten  am  aeoallj'  dlrided  aooordlng  to  oettain  feasts  or  boUdiv*, 
father  than  a  precise  divudon  of  Atyi,  as  Lady-day,  Udminmra-daT,  lfichaeliita»-day,  or 
Cautelnias,  or  Old  Lat^-d^,  (6th  April),  or  Old  Hiebaelmas-dftri  (tli«  llth  October).  In  Uieae 
oasea,  snob  dividoo  of  the  jiai  by  the  partiea  Is  rej^aided  qr  the  law,  and  therefore,  thon^ 
half  ayear's  notioe  to  quit  is  necewary  to  determine  a  tenanoy  from  year  to  year,  yet  a  notwe 
Kr*ed  (u  the  29th  September  to  quit  ou  the  35th  Maioh,  being  half  a  year's  notiee  aoooEdiiig 
to  Um  aboTO  division,  Is  enod.  though  there  be  Iwe  than  one  hundred  and  ei^ty-two,  tIl:  ou 
handled Bod  seventy-eight,  day«.    4  Esp.  B.  5  andlSS;  Qid.BS.  ^ 

A  month  ii  solar,  or  compat«d  aooordiu^  lo  the  calendar,  whioh.  OMitains  thlr^  or  thir^-me 
daya,  or  Innaj,  whloh  coosistii  of  twenty-eight  d^a,  Oo.  Utt  13S,  b.  Di  tcnqionl  mattery 
ft  unsnally  coimtraed  to  mean  ionar;  id  eooleedasOoal,  solar  or  calnldar.  IBla.  K.  4C0;  1  U. 
and  8.  Ill ;  1  Bine.  Bep.  '3)17.  In  general,  when  a  ttatittt  speaks  of  a  muoith  wUhoot  adding 
"  calendar,"  nr  outer  words  ehowing  a  oontraiy  intantjon,  it  ihaU  be  intended  a  hmar  mantta 
-' '— enty-aieht  daya.    See  caeea  Com.  Mg.  Ann.  B.;  6 Term.  B«P. 994 ;  3East,407;  1  "^ — '■ 


of  these  mattera  a  different  mode  of  compntation  prevails ;  the  t«im,  therefore,  is  takoi  in  that 
tense  which  is  oonformabla  to  the  snbject  matter  (o  whioh  it  Is  applied ;  2  BoU.  Ab.  GSH,  61 ; 
Hob.  179;  1  Bla.  R.  450;  1  U.  snd  S.  117;  1  Bine.  B.  SCTT;  Ooni.  Iflg.  Ann.  B.;  and,  therttora, 
when  a  deed  utatm  calendar  months,  and  in  pleading  the  word  oalmdar  be  omitted,  it  ia  not 
neoeewrily  a  rarianoe.    3  Brod.  and  B.  186. 

When  a  dsMl  Bpeak«  of  a  month,  It  shall  tie  intended  aloTiBr  month,  unless  it  oan  be  oolleoted 
from  the  oonteit  that  it  was  intended  to  be  oalendar.  t  M,  and  8.  Ill ;  Oom.  Dig.  Ann.  B.; 
ao.Jao.lB7;  i  Hod.  186.  Bo  In  oil  oMer  ootUraett :  4 Hod.  185;  1  8tra.44e;  nnleMit  be 
proved  that  tbe  general  onderstanding  in  that  d^artment  of  trade  Is,  tbat  bargains  of  tkat 
ttatnre  are aoeording  to  oalendar  months.  1  Str&flBS;  1  H.  and  B.  111.  And  the  etMtoM  qf 
trade,  as  in  oase  of  tdlls  of  exchange  and  piomiMMy  notee,  has  eatabUabed,  that  a  montli  named 
hi  those  contracts  shall  be  deemed  oalendu.    3  Brod.  and  B.  1B7. 

In  all  kat^pToeeedingi,  as  in  oommitmente,  pleadings,  Ao.,  a  month  meana  bar  weeks.  3  Bnr. 
1466 ;  1  Bla.  R.  450 ;  Dongl.  463,  446,  When  a  calendar  mmtth'i  notloe  of  aotian  U  required, 
tbe  day  on  whiob  it  is  served  is  included,  and  reckoned  one  of  the  days ;  and  Iherefiire,  if  a 
DOtJoc  be  served  on  tiSth  of  April,  it  expliee  ou  27th  of  Hay,  and  the  aoliiHi  may  be 
commenced  on  28th  of  Hay.  3  T,  R.  62:1 ;  3  Cuopb.  394.  And  when  a  statute  laquliea  the 
action  t^tdnst  an  officer  of  customs  Co  be  bmnght  within  Uiree  months,  they  mean  Innai,  UwaiA 
the  same  act  reqnirea  a  calendar  month'snotlce  of  action.    1  Binr.  R.  307. 

A  dag  is  natural,  which  oonrirta  of  twenty -fonr  hours ;  or  aitifidal,  which  oontaina  the  time 
ftnro  the  Tiling  of  the  sun  to  the  setting.  Co.  Litt  136,  a.  A  dav  is  usually  intended  o(  a 
natural  day,  as  in  an  indictment  for  bnrgisiy  we  aay,  in  the  nldit  of  the  same  day:  Ca 
Litt.  135,  a.;  3  Inst.  318.  SometdmeB  days  ore  calculated  eiclnsivery,  as  where  an  aot  reqnired 
ten  clear  days'  notice  nf  the  intention  to  appeal,  it  wm  held,  that  the  t«n  dm  are  to  be  taken 
eiclndvely,  both  of  the  day  of  serving  the  notice  and  tbe  day  of  Imlding  the  sessions.  3  B. 
and  A.  6n,  A  l^nl  act  done  at  auy  part  of  the  dav  will  hi  general  ralate  to  the  first  period 
oftbat  day.    11  East,  496. 

TbeUw  generally  r^eoUA<*o<*'^o/"<f<V-  t5TeB.S57;  Ca  LitL  136.  b.;  0  Bast,  154;  4 
T.  R.  660;  11  East, 496,  496;  3  Co. 36,  a.  But  tbongh  the  law  does  not  in  eeneral  allow  of 
the  fraction  of  a  day,  yet  it  admits  it  in  caites  where  it  Is  neoeesary ......... 


Hansfield,  3  Burr,  1434 ;  9  East,  154 ;  3  Coke  Rep.  3fl.  a.  Therefore  ftactioD  of  a  d^  was 
admitted  In  support  iif  a  commisslou  of  bankruptcy,  by  allowing  cTidenoe  tlial  the  sot  irf 
bankruptcy,  thonjA  on  the  same  day,  wafi  previous  to  imuing  the  commission.  8  Yes.  30.  So 
where  goods  are  mtei  under  a  fieri  laciaa  the  same  day  tliat  the  party  couunits  an  act  of  bauk- 
ruptoy,  it  is  open  to  inquire  at  what  time  of  the  day  the  goods  were  seiud  and  the  act  of 


ruptoy,  it  is  open  to  inquire  at  what  time 


,)gic 
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iod,  but  becanee  it  falls  naturallT  into  a  quarterly  divisioii  bv  weeks.  ^3)  There' 
fore  s  lease  for  "twelve  months  is  only  for  forty-eight  weeks;  but  if  it  be  for 
a  "twelvemonth"  in  the  eingnlar  number,  it  is  good  for  the  whole  yeav,  (d) 
For  herein  the  law  recedes  from  its  usual  calcnlation,  because  the  ambiguity  be- 
tween the  two  methods  of  computation  ceases ;  it  being  generally  understood 
that  by  the  apace  of  time  called  thus,  in  the  singular  number,  a  twelvemonth,  is 
meant  the  whole  year,  consistiug  of  one  solar  revolution.  In  the  space  of  a  day 
all  the  twenty-four  hours  are  nsually  reckoned,  the  law  generally  rejecting  all 
fractions  of  a  day,  in  order  to  avoid  diBputes.  (ei  (4)  Therefere,  if  I  am  bonnd 
to  pay  money  on  any  certain  day,  I  disdiarge  tne  obligation  if  I  pay  it  before 
twelve  o'clock  at  night;  after  which  the  following  day  commences.  But  to 
return  to  estates  for  years. 

These  estates  were  originally  gnuit«d  to  mere  fenaers  or  husbandmen,  who  ' 
every  year  rendered  some  equivalent  in  money,  provisions,  or  other  rent,  to  the 
lessors  or  landlords;  but,  in  order  to  encourage  them  to  manure  and  cultivate 
the  ground,  they  had  a  permanent  interest  granted  them,  not  determinable  at 
the  will  of  the  lord.  And  yet  their  possession  was  esteemed  of  so  little  conse* 
qnence,  that  they  were  rather  considered  as  the  bailiffs  or  servants  of  the  lord,  who 
were  to  'receive  and  account  for  the  profits  at  a  settled  price,  than  as  r  *.  .q  i 
having  any  property  of  their  own.  And  therefore  they  were  not  allowed  '-  ' 
to  have  a  freehold  estate :  but  their  interest  (such  as  it  was)  vested  after  their 
deaths  in  their  executors,  who  were  to  make  up  the  accounts  of  their  testator 
with  the  lord,  and  his  other  creditors,  and  were  entitled  to  the  stock  upon  the 
&nn.  The  lessee's  estate  might  also,  by  the  ancient  law,  be  at  any  time  defeated 
by  a  common  recovery  su&red  by  the  tenant  of  the  freehold ;  (/)  which 
annihilated  all  leases  for  years  then  snbsiBting,  unless  afterwards  renewed  by  the 
recoverer,  whose  title  was  supposed  superior  to  bis  by  whom  those  leases  were 
grant^ 

(ij  B  Bep.  n.  C)  Co.  UK.  Ut.  W  Co.  Utt.  t6. 

ImibnplDV  was  oommitted ;  and  the  vsliditf  of  the  execotioD  depends  on  Uie  actual  prioritv.  4 
Cunp.197;  3  B.  and  A.  586. 

There  is  a  dietiiuttiini  in  law  as  to  the  oertalntv  of  statiiig  a  month  or  a  di^,  and  aa  hotu  whan 
a  &ct  took  plac«  1  "oireahoram"UimWM6at;  but  not  bow  to  a  day,  which  most  be  etatodwith 
pndgHm,  though  it  may  be  varied  from  the  proof.    2  InBt,  318. 

It  baa  been  considered  an  eetabliahed  rale,  that  if  a  thine  is  to  be  done  within  sach  a  time 
alter  nieh  a  feat,  the  d&j  of  the  fact  ehaU  be  taken  inolnave.  Hob.  139 ;  Bongl.  463 ;  3  T.  K. 
tt3;  Com.  Dig.  Temps.  A. ;  3  Eait,  407.  And  thncfore  where  the  utatnte  21  Jac.  I,  a.  19,  a. 
2,  enacts,  Uist  a  trader  lying  in  prisoQ  two  months  after  an  ureat  for  debt  shall  be  ai^ndged  a 


bankrupt,  that  includes  the  d^  <"  the  aneat.  3  Bast,  407.  When  a  month's  notice  of  action 
Isneceaaaiy,  it  beginii  with  the  day  on  which  the  notice  ia  given ;  3T.  B.  (03;  and  if  a  robbocy 
be  committed  on  the  9th  OctAber,  the  action  Wilnst  the  nimdred  most  be  bronght  in  a  year 


a  deed,  im.,  the  da^  of  the  date  of  the  deed  shall  be  token  exiJnaivei     .  ^^-- 

the  enrollmeat  within  a  specified  time  after  date  of  the  inatrnment.  Hob.  139 ;  S  Campb.  294 ; 
-"4.    Thnswt  ■     ■■-'-■—"-  -  '-  •--- -     '- ■-"■ 

Fithinoneci 

IS  enrolled  O]  w  a 

>y  after  the  date  of  the  patent,  and  Uat  the  speoiocation  was  in  time.  2  Gempb.  394 ; 
see  15  Tea.  248.] 

(3)  Thi*  rule  of  lh«  oonunon  law  is  generally  chaneed  by  atatatei  in  the  TTnited  States,  and 
"month"  is  declared  to  mean  a  calendar  mouth.  And  in  England  a  month  will  be  held  to  mean 
a  calendar  month  where  Hoob  is  the  appsreut  intant  of  the  parties.  R.  «.  CSiswton,  1  Q.  B.  247 ; 
HipweU  V.  Kuighu  1  T.  and  0. 401. 

(4)  Fraotiuns  of  a  day  are  not  regarded  except  for  the  purpose  of  guarding  against  iigustioe : 
Blydenbnigh  v.  Cotheal,  4  N'.  T.  418 ;  or  for  the  purpose  ofdeterminiiw  the  actual  ^orlty  of con- 
flicttiw  rij^te  wUch  have  acomed  on  the  same  day.  A  week  means  a nill  week  m  seven  Asye; 
and  thcovlore  If  by  stotnto  or  rule  of  court  a  notice  is  to  be  pnblished  tat  a  certain  muuber  of 
weeks,  the  pnblication  is  not  completed  nntil  that  number  of  weeks  has  ftdly  expired  &om  the 
time  of  the  first  pnblicatiun.  Thus,  if  the  pnbUcation  Is  to  be  onoe  hi  each  week  fbr  sii  sucoeesivc 
weeks,  sod  the  first  publication  is  ix  Tuwd^,  the  pablication  la  not  completed  without  includ- 
ing Monday  of  the  seventh  week,  which  is  the  fbrty-seoond  dvr,  snd  whatever  was  to  be  done 
dependent  on  such  public^jou  could  not  be  done  eariier  than  Tnesd^  of  that  week.  Bunce  v. 
Bued,  16  Bwb.  347 ;  Olcott  c.  Robinson,  30  Id.  148.  Saving's  Sode^  v.  Thompson,  32  CaL  347 ; 
Bowman  e.  Wvoi,  41  lU.  203 
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While  estates  for  years  were  Htua  precarious,  it  is  no  wonder  that  they  were 
nsnally  very  short,  like  our  modem  leases  npou  rack  rent ;  and  indeed  we  are 
told(o)  that  by  the  ancient  law  no  leasee  for  more  than  forty  years  were  allow- 
able, because  any  longer  poeseseion  (eapecially  when  given  without  any  livery 
declaring  the  natore  and  duration  of  the  estate)  might  tend  to  defeat  the 
inheritance.  Yet  this  law,  if  ever  it  existed,  was  soon  antiquated;  for  we  may 
observe  in  Madox's  collection  of  ancient  instrument^  some  leasee  for  years  of  a 
prettv  early  date,  which  considerably  exceed  that  period:  (A)  and  long  terms, 
for  three  hundred  years  or  a  thousand,  were  certainly  in  use  in  the  time  of 
Edward  III,  (i)  and  probably  of  Edward  I.  {k)  But  certainly,  when  by  the 
statute  21  Hen.  VIII,  c.  15,  the  termor  (that  la,  he  who  is  entitled  to  the  term  of 
years)  was  protected  against  these  fictitious  recoveries,  and  hie  interest  renderecl 
secure  and  permanent  long  terms  began  to  be  more  frequent  than  before;  and 
were  afterwards  extensively  introduced,  being  found  extremely  convenient  for 
fiunily  settlemente  and  mortgages:  continumg  subject^  however,  to  the  same 
r  *I43 1  '^'^  "^  succession,  Hnd  with  the  same  inferiority  to  freeholds,  as  when 
t         J   they  were  little  better  than  tenancies  at  the  will  of  the  landlord. 

Every  estate  which  most  expire  at  a  period  certain  and  prefixed,  by  whatever 
words  created,  is  an  estate  for  years.  And  therefore  this  estate  is  f>equentlT 
called  a  term,  terminus,  because  its  duration  or  continuance  is  bounded 
limited,  and  determined :  for  every  such  estate  must  have  a  certain  beginning 
and  certain  end.  (1)  Bat  id  cerium  eai,  quod  cerium  reddi  potest :  therefore  if  a 
man  make  a  lease  to  another,  for  so  many  years  as  J  8  shall  name,  it  is  a  good 
lease  for  years ;  (m)  for  though  it  is  at  present  uncertain,  yet  when  J  S  bath 
named  the  years,  it  is  then  r^uced  to  a  certainty.  If  no  day  of  commencement 
is  named  in  the  creation  of  this  estate,  it  begins  from  the  making,  or  deliveiy, 
of  the  lease,  (n)  (5)  A  lease  for  so  many  years  as  J  S  shall  live,  is  void  from 
the  beginning,  (o)  for  it  is  neither  certain,  nor  can  ever  be  reduced  to  a  certainty, 
during  the  continuance  of  the  lease.  And  the  scmie  doctrine  holds,  if  a  parson 
make  a  lease  of  his  glebe  for  so  many  years  as  he  shall  continue  parson  of  Dale; 
for  this  is  still  more  uncertain.  But  a  lease  for  twenty  or  more  years,  if  J  S 
sh^  so  long  live,  or  if  he  should  so  long  continue  parson,  is  good :  (p)  for  there 
is  a  certain  period  fixed,  beyond  which  it  oannot  last ;  though  it  may  determine 
sooner,  on  the  death  of  J  S  or  his  ceasing  to  be  parson  there.      -V- 

We  have  before  remarked,  and  endeavoiu^  te  assign  the  reason  o(  the 
inferiority  in  which  the  law  places  an  estate  for  years,  when  compared  with  an 
estate  for  life,  or  an  inheritanoe :  observing,  that  an  estate  for  life,  even  if  it  be 
per  auter  vie,  is  a  freehold ;  but  that  an  estate  for  a  thousand  ^eare  is  only  a 
chattel,  and  reckoned  part  of  the  personal  estate,  (q)  (6)  Hence  it  follows,  that 
a  lease  for  years  may  be  made  to  commence  in  Yuturo,  though  a  lease  for  life 
cannot  As,  if  I  grant  lands  to  TitiUB  to  hold  from  Michaelmas  next  for 
r  *1 44 1  *twentT  years,  this  is  good ;  bnt  to  hold  from  ICichaelmas  next  for  the 
•■         J   term  of  hiB  natural  life,  is  void.    For  no  estate  offr^ehold  can  commence 

(a)  Hlmr,  c,  a, )  IT.    Co.  Lltt.  U,  M. 

flj  llMdaxFarmulartAfiaUeaii.D:tti.Jbl.lltl.  Demin  far  eighty  TMn,  SI  Bla.  n,  .  .  .  iHd.ii*. 
MB,/t>t.IM,lbrtbeUkeMnii,A.D.  U» iML.  ■■•  HS..^'- '^- ""'I'tT  fura,  7Ed«.  IT. 


e  good  M  an  estitto  fur  the  life  of  J  8. 

X  devise  of  Itnaie  to  on  eracutor  for  tbg  payment  of  debtSi  cnstM  in  estate  for  jeus  under 
the  maxim  referred  to  in  the  teit  1  Crnleo  Dig.  SS9 ;  and  see  Bstchelder  v.  Dean,  16  N.  H.  368. 
A  lease  "  for  yeori,"  without  mentioning  how  m&Qy,  a  for  two  certain.  Dnnn  v.  Outiight,  4 
Bait,  39.  And  a  lease  fbr  aevcn  jears,  or  for  fourteen  jearH,  is  tor  Beven  jreara,  lud  for  fonitaeii 
ai  soon  M  the  leBsee  Bhall  so  elect.  Doe  «.  Diion,  9  Ba^  IB.  Ab  to  teDmciee&nmTearto  jew, 
•ee  note  p.  147,  poet. 

(6)  See  Matter  of  Gay,  5  Htas.  419 :  Brewster  v.  Hill,  1  N.  H.  3S0  j  Bisbee  «.  HlOl,  3  Ohio, 
449 ;  Dillingham  e.  JeukiM,  7  S.  and  M.  479;  Spsn^r  v.  Stanler,  1  Md.  Ch.  Deo.  36.  The  oon- 
stitations  oT  New  Tork  and  Michigan  forbid  leasei  of  agiicnlttual  lands  lor  a  longw  period  than 
twelve  years. 
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in  future  ;  (?)  beoauae  it  cannot  be  oreated  at  commoD  law  withoat  liverj'  of 
BeiBJn,  or  corporal  poueseion  of  the  land ;  and  corporal  poSBeasion  cannot  be 
girea  of  an  estate  now,  which  is  not  to  commence  now,  bnt  hereafter,  (r)  And, 
because  no  liyerj  of  aeisin  is  neceBsar;  to  a  lease  for  years,  such  lessee  is  not  stud 
to  be  teiaed,  or  to  have  true  legal  seisin  of  the  lands.  Nor  Indeed  does  the  bare 
lease  vest  any  estate  in  the  leasee ;  but  onl^  gives  him  a  right  of  entry  ou  tho 
tenement,  wbioh  right  is  called  his  interett  vn  t/ia  teT7n,0T  interesse  termini:  bat 
when  he  has  actually  so  entered,  and  thereby  accept^  the  grant,  the  estate  is 
then,  and  not  before,  vested  in  him,  and  he  iij)08sassed,  not  properly  of  the  land, 
bat  of  the  term  of  years :  (a)  the  possession  or  seisin  of  the  tana  remaining  still 
in  him  who  hath  the  freehold.  Thas  the  word,  term,  does  not  merely  signify 
the  time  specified  in  the  lease,  but  the  estate  also  and  interest  that  posses  by 
that  lease ;  and  therefore  the  term  may  expire,  during  the  continaance  of  tiie 
time;  as  by  surrender,  forfeiture,  and  (he  like.  For  which  reason,  if  I  grant  a 
lease  to  A  for  the  term  of  three  years,  and  after  the  expiration  of  the  said  term, 
to  B  for  sis  years,  and  A  surrenders  or  foifeite  his  lease  at  the  end  of  one  year, 
B's  interest  shall  immediately  take  effect:  but  if  the  remainder  had  been  to  B 
fiom  and  after  the  expiration  of  the  said  three  years,  or  from  and  afler  the 
expiration  of  the  said  time,  in  this  case  B's  interest  will  not  commence  till  the 
time  is  fally  elapsed;  whatever  may  become  of  A's  term.  {()  (8) 

Tenant  for  term  of  years  hath  incident  to  and  inseperable  from  his  estate, 
unless  by  special  agreement,  the  same  estovers,  which  we  formerly  observed  (w) 
that  tenant  for  life  was  entitled  to ;  that  is  te  say,  honse-bot^^  flre-bote,  plongh- 
bote,  and  hay-bote ;  (w)  terms  which  have  been  already  explained,  (x)  (9) 


I17  a  oommon  low  DonveyanM,  aa  hy 

ivevoDoe  under  tbe  BUtnte  of  nwe,  then  maf  be  agnnt  of  a  firs^ld 

to  commuioe  ill  nitoro,  ana  in  the  mean  time  the  rant  nndiapoMd  of  wQl  b«  a  iwitUmg  tnut. 
Sand,  on  TJ.  and  T.  1  vol.  138;  2  toI.  7.1 

(8)  It  u  a  generalrale  thatone  whoupntinpoBMsdonof  premims  bv  a  lesaoT.  a«hii  tenant, 
ghliu  not  be  oUowed,  while  he  retMiu  goon  poMeatdon,  to  itnestion  his  leBaor'B  title  in  any  milt 
brooght  by  the  latter  to  recover  either  Uie  rent  agreed  upon,  or  the  poueaaion  of  Uie  premiset, 
or  to  enforoe  any  of  the  BtipTilationa  or  af^eemeiiU  oontained  in  the  leaie.  Qtm  v.  Johmoa, 
14  N.  H.  414;  Brown  v.  DyBinger.  1  Rawlo,  408;  De.ell  p.  Odall,  3  Hill,  219;  Hodma  e. 
Shields.  IS  B.  Horn.  830;  Cobum  v.  Palmer,  8  Conh.  tS4;  Hoore  v.  Beadey,  3  Ohio,  SM; 
Caldwell  V.  Harris,  4  Hnmph.  24 ;  L«o  e.  Payne,  i  Mich.  106.  The  te/axOt  in  •nob  oaae  in  eald 
to  be  estopped  (torn  dinpnhng  the  landlord's  title ;  and  the  mle  of  estoppel  ^pUaa  algo  to  s 
anb-tenant,  or  anv  other  person  who  may  have  beMi  put  into  posaeediMi  by  Uie  tenant :  PiiiUlpa 
«.  Kothwell,  4  Bibb,  33 ;  and  it  applies  in  favni  of  any  one  who  mv  have  iMOOme  tile  aaaigneo 
of  the  lessor.  FquIc'k  Lessee  v.  Kinoaid,  6  Md.  W4.  Aad  any  agreement  of  Qie  tenant  to 
attorn  or  pay  rent  to  a  third  pemon.  in  so  far  void  that  the  tenant  himself  may  repodiate  It. 
Byrne  e.  Beeson,  1  Dong.  Uioh.  179.  The  etttoppel,  however,  tyatj  oontinaes  during  tiie  tenn. 
Page  r.  Kinsman,  43  N.  U.  331 ;  Zeller'A  Lesxee  r.  Gckert,  4  Sow.  asS;  Jackson  v.  Oollins,  11 
Jota».  1;  Dokef.  Han»r,  6  Terg.  830 ;  Doe  p.  RbvqoMs,  37  Ala.  376.  And  if  the  lessor's  title 
has  expired  dnring  the  term,  the  tenuit  may  arail  himself  of  that  ^t  to  resist  the  landlord's 
demands.  Jackson  v.  Bowland,  6  Wend.  666;  Wild's  Lessees  Set^U,  10  Oratt  415;  111^- 
man  e.  Little,  13  111.  241.  He  may  show,  also,  that  he  ban  been  evicted  by  legal  nrooeedingg, 
nnder  a  title  ;paramonnt  to  that  of  the  landlord,  or  that  on  demand  of  possession  beisg  made 
tmder  such  a  title,  he  has  yielded  to  it  and  snrrendered  possassioD.  Simers  c.  SaJtos,  3  Denio, 
217 ;  Uorse  n.  Goddard,  13  Meto.  177  :  Stewart  v.  Roderick.  4  W.  and  S.  188.  But  if  he  snr- 
nmdei  to  an  adverse  olidm  without  legal  proceedings,  he  takes  upon  himself  the  burden  of. 
provinic  that  such  adverse  ol^m  was  a  valid  one.  If  a  tenant  bnys  m  au  outstanding  title,  he 
aboDld  nevMtheiless  snrrender  possession :  Hodges  c.  Shields,  18  B.  Moor.  833;  and  anerwards 
he  la  in  position  to  assert  bis  own  title.  Williams  v.  Ganisoti,  29  Qeo.  503,  If  the  tenant  is 
evicted  nam  part  of  the  premises  nnder  paramount  title,  ha  is  entitled  to  an  abatement  of  rent 
in  (Roportion :  Lawrence  e.  French,  25  wend.  443 ;  Martin  n.  Uartin,  7  Ud.  375 ;  bnt  if  be  is 
dlstorbed  in  tbe  posxeasinn  uf  any  part  of  the  premises  by  the  landlord,  or  if  tJie  oondaot  of 
the  Utter  renders  a  toaennable  eijoyment  of  the  premises  Impraotioable,  the  tenant  may  treat 
it  OH  an  eviction,  and  defeat  the  collection  of  rent.  DyeU  v.  Pendleton,  H  Cow.  727 ;  Lewis  o. 
Payn,  4  Wend  433;  Wilson  c.  Smith,  5  Terg.  379;  Shomway  p.  Oollins,  6  Gray,  237. 

(9)  Id  gunera),  whera  tbe  lc!<9ee  of  premiss  ha.t  not  exacted  of  the  lessor  any  ooveiianCs  respeot- 
ing  the  condition  of  the  prcmineri.  or  tbe  preservation  or  repaiiof  the  bnildin^,  he  takes  them 
in  the  condition  in  wbicri  they  are  at  the  time,  and  he  camiot  oUige  the  landlord  to  pnt  them 
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r  *14S  1  *^'^  r^ord  to  emblemente,  or  the  profits  of  lands  sowed  by  tenant 
'-  '  for  years,  tEere  is  this  difference  between  him  and  tenant  for  life;  that 

where  the  term  of  tenant  for  years  depends  upon  a  certainty,  as  if  he  bolda  from 
midsammer  for  ten  yenrs,  and  in  the  last  year  he  sows  a  crop  of  oom,  and  it  is 
not  ripe  and  cut  before  midsninmer,  the  end  of  bis  term,  the  landlord  shall  have 
it ;  for  tbe  tenant  knew  the  expiration  of  bis  term,  and  therefore  it  was  his  own 
folly  to  sow  what  he  could  never  reap  the  profits  of.  {y)  But  where  the  lease  for 
years  depends  upon  an  uncertainty :  as,  upon  tbe  death  of  a  lessor,  being  him- 
self only  tenant  for  lif^  or  being  a  husband  seised  in  ri^ht  of  hig  wife ;  or  if 
the  term  of  years  be  determinable  upon  a  life  or  lives;  in  ail  these  cases  the 
estates  for  years  not  being  certainly  to  expire  at  a  time  foreknown,  but  merely  by 
the  act  of  God,  the  tenant,  or  his  executors,  ahall  have  the  emblements  in  tbe 
same  manner  that  a  tenant  for  life  or-his  execntors  shall  be  entitled  thereto,  (t) 
Ifot  so,  if  it  determine  by  the  act  of  the  party  himself:  as  if  tenant  for  years 
does  any  thing  that  amounts  to  a  forfeiture:  in  which  case  the  emblements  shall 
go  to  the  leseorand  not  to  thelessee,  who  hath  determined  his  estate  by  his  own 
de&ult(f() 

II.  The  second  species  of  estates  not  freehold,  are  estates  at  will  An  estate 
at  will  is  where  lands  and  tenemento  are  left  by  one  man  to  another,  to  hare 
(Bid  to  hold  at  the  will  of  the  lessor;  and  the  tenant  by  force  of  this  lease 
obtwna  possession,  (b)  8ach  tenant  hath  no  certain  indefeasible  estate,  nothing 
that  can  be  assigned  by  him  to  any  other;  because  the  lessor  may  determine 
his  will,  and  put  him  out  whenever  he  pleases.  But  every  estate  at  will,  is  at 
the  will  of  both  parties,  landlord  and  tenant ;  so  that  either  of  them  may  deter- 
mine his  will,  and  quit  his  connexions  with  the  other  at  his  own  pleasure,  (c) 
r*l4.fi1  Yet  this  must  be  understeod  with  some  restriction.  *For  if  the  tenMit 
t  "°J  at  will  sows  his  land,  and  the  landlord,  before  the  com  is  ripe,  or  before 
it  is  reaped,  pat  him  'out,  yet  the  tenant  shall  have  the  emblements,  and  free 
ingress,  egress,  and  regress,  to  cnt  and  carry  away  the  profits,  {d)  And  this  for 
the  same  reason  npon  which  all  the  cases  of  emolements  turn ;  viz. :  the  point 
of  uncertainty :  since  the  tenant  could  not  poBsiblr  know  when  his  landlord 
would  determine  hia  will,  and  therefore  could  mase  no  provision  against  it; 


In  tenaotable  MmdiHon.  Sutton  c.  Temple,  13  U.  and  V.  53;  Hart  v.  Vindaor,  Id.  68; 
ArdBQ  V.  PnUen,  10  U.  and  W.  321 ;  Foater  v.  Peyser,  9  Cnah,  3« ;  HoOlasbAn  •.  TaUnudfe, 
37  Barb.  313;  ElHottf.  AJken.  4B  N.  H,  36.  And  if  Uib  principal  valne  of  the  prendwa  oon- 
swts  of  btiildinm,  and  after  the  leim  oommenooa  the  buUdings  are  aooidenUUly  destooved,  the 
tenant,  in  the  ^sence  of  an  exprefls  agreement  (o  that  effeot,  oan  neither  compel  the  landlord 
to  rebuild,  nor  can  he  rwdBt  the  payment  of  the  rent  agreed  npon.  Pindar  o.  Ainale;,  cited,  1 
T.  R.  313 :  Hallott  e.  Wylio,  3  Johns.  44 ;  FhilUpa  t>.  SterenB,  16  Ma«a.  338.  And  eqdty  can 
give  no  relief  in  gnoh  a  oaae.  HoltH^ffel  v.  Baker,  18  Tea.  115.  Bnt  the  Btatntes  of  wme  atata 
have  made  prorieion  for  sach  cawa.  If  the  preminea  leased  oonBlit  <rf  a  mngle  room  only,  and 
that  is  wholly  dentroyed,  the  right  to  (tarther  rent  ia  Kooe.  Otavea  «.  Berdan,  29  Bail).  IM,  ud 
26  N".  T.  498.     And  see  Winton  o.  Oomlrt).  5  Ohio,  477. 

A  tenant  may  assign  his  int^rert  nnder  the  leaae,  or  give  mb-leaaee.  if  he  baa  oM  oovenanted 
in  the  lease  not  to  do  so ;  and  a  covenant  not  to  do  Uie  one  will  not  preclude  his  doing  the  other. 
Eobinson  b.  Perry,  81  Geo.  183 ;  Copland  v.  Faiker,  4  Mich.  660.  As  to  what  constitiitea  an 
a8fdgnment,andwiiatainb-lBtling,seelW"aehl>.onBealPnip.333.  Tbe  parting  by  tte  traaat 
of  blB  entire  interest  in  the  term  Is  an  assignment,  but  If  he  make  a  lease  to  anotbernnder  wbNb 
ho  will  have  any  raTermonaty  interest  in  the  term,  it  is  a  anb-letting.  ,     j,  _, 

Ab  regards  private  nuiBances  npon  leased  promiaes,  it  may  be  remarked  that  a  landlord  who 
has  leased  his  promiaea  in  gnod  oondldon  and  not  oovenanted  to  repair,  is  not  responsible  for 
li^nries  canaed  by  a  nnisance  created  during  the  t«natioy.  Bears  v.  Ambler,  9  Penn.  8L  193 ; 
Lowell  V.  Spanlding,  4  Cufh.  377.     A  tenant  for  year*— and  Ihe  rale  is  the  same  as  iBgards  an 


alienee  d'  lands — is  not  liabla  for  the  oontinnanoe  of  a  nnlsanoe  existing  a 
tnwsfer  ot  the  land  to  him.  nntil  notified  thereof  and  requested  to  remove  iL  Penniddook'a 
Case,5Co.  102;  Piorson  e.  Glean,  2  N.  J.  37;  Johnson  c.  Lewis,  13  Comi.  303;  Woodman  e. 
Tufts,  9  N.  H.  88 ;  Nichols  p.  Boston,  98  Haas.  39 ;  Dodge  r.  Stacy,  39,  Tt  559.  Bat  Me  CM- 
well  *.  Ode,  H  Mich.  77 ;  Bonner  e.  Welbom,  7  Ges.  314.  If,  however,  the  tenant  o<Aii^art^ 
oontinae  the  nuisance,  it  saema  he  may  be  held  responsible  to  the  part?  ii^ored  thereby.  HoRla 
B.andC.  Oo.li.  Byeraon,  3  Dnteh.  467;  OrommeliiiP.Goxe,  30  Ala.  318. 
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and  having  sowo  the  land,  which  is  for  the  good  of  the  pnblic,  apoD  a  reason- 
able preBomption,  tiie  law  will  not  suffer  him  to  be  a  loser  t)y  it  But  it  is  other- 
wise, and  upon  reason  equallv  good,  where  the  tenant  himself  determines  the 
will ;  for  in  this  case  the  lan^ord  shall  have  the  profits  of  the  land,  (e) 

Wiat  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on  either 
side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But  it  is  now,  I 
think,  settled,  that  (besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer ;  which  must  either  be  made  npon 
the  land,  (/)  or  notice  must  be  given  to  Ute  lessee)  (g)  (10)  the  exertion  of  any 
act  of  owuerehip  by  the  lessor,  as  entering  upon  the  premises  and  cutting  tim- 
ber, (A)  taking  a  distress  for  rent,  and  impounding  it  thereon,  (i)  or  making  a 
feomnent,  or  Tease  for  years  of  the  l^id,  to  commence  immediately ;  {k)  (11)  any 
act  of  desertion  by  the  lessee,  as  assigning  his  estate  to  another,  or  committing 
waste,  which  is  an  act  inconsistent  with  such  a  tenure,  (1)  (13)  or,  which  is 
inatar  omnium,  the  death  or  outlawry  of  either  lessor  or  lessee :  (m)  pats  an  end 
to  or  determines  the  estate  at  will 

The  law  is,  however,  careful  that  no  sudden  determination  of  the  will  by  one 
party  shall  tend  to  the  manifest  and  nnforeseen  prejudice  of  the  other.  This 
appears  in  the  case  of  ^emblements  before  mentioned ;  and,  by  a  parity  r  ^.  ^^  ■■ 
of  reason,  the  lessee,  after  the  determination  of  the  lessor's  will,  shall   ^  ^ 

have  reasonable  ingress  and  egress  to  fetch  away  his  goods  and  utensils,  (n)  And 
if  rent  be  pavable  (juari^riy  or  half-yeai-Iy,  and  the  lessee  determines  the  will, 
the  rent  shall  be  paid  to  the  end  of  tiie  current  quarter  or  half  year.{«)  And, 
upon  the  same  principle,  courts  of  law  have  of  late  years  leaned  as  much  aa 
possible  against  construing  demises,  where  no  certain  term  is  mentioned,  to  be 
tenancies  at  will;  but  have  rather  held  them  to  be  tenancies  &om  year  to  year 
Bo  long  as  both  parties  please,  especially  where  an  annual  rent  is  reserved ;  (13) 


(10)  Am  to  the  neoevity  of  notice  in  older  to  detennine  so  ettote  at  win  at  tlie  commoii  law, 
see  Bllis  v.  Pai^  3  Pick.  71  and  note.  Notioe  is  Ksnenlly  provided  fur  b;  statutes  in  the  United 
States.  If  uoboe  is  given  in  any  case,  and  possesSun  is  not  anirenderad  In  compliance  with  it, 
it  will  be  deemed  to  be  voived  if  the  landlord  aWl  afterwards  accept  rent  for  tbe  premises  for  a 
period  mbseqnent  to  tbe  time  ^peciflod  in  the  notice  for  the  stuiend^ ;  or  shall  do  jdv  oQier  sot 
moonsistent  with  an  intention  to  insist  apon  the  notioe.  Prindle  v.  Anderaon,  IS  wend.  391 ; 
OoUnu  V.  Canty,  6  Ctuth.  415;  J&okson  c.  Sheldon,  5  Cow.  448. 

(11)  See  Benedict  e.  Morse,  10  Meto.  223;  Koily  v.  Walte,  IS  ia.  300;  Cnitis  c.  Qalvin.  1 
Allen,  315;  Howard  c.  Merriam,  5  Gaah.  663,  If  tbe  landlord  take  possession  of  part  of  the 
jnemiaes,  or  oommit  waste  thereon,  this  is  a  determination  of  the  tenancy  at  the  eleotion  of  the 
tenant.    Dickinaon  v.  Goodspeed,  8  Cuxh.  119. 


(IS)  See  DanieU  e.  Pond,  21  Pick.  367 ;  PhilUps  t.  Corert,  7  Johns.  1. 
-13)  A  t '         -        •    -    -  '-   -"  -    -      -     '- 


.— ,  -L  tenaocy  from  year  to  year  is  where  tenements  are  eipresdy  or  impliedly  demised 
by  the  laodlmd  to  tbe  tenant  to  hold  Srom  year  to  year,  so  long  as  the  parties  ^hall  reepect- 
Irely  please;  uid  there  cannot  be  sach  a  tenancy  detaiminable  only  at  the  will  of  the  tenant, 
tot  then  it  would  operate  as  a  tenancy  fur  his  life,  whiuh  is  not  oreatable  by  parol,  but  onlv 
by  feofiteent  or  other  deed.  S  EMt,  167.  Wbal  waa  formerly  onnudered  as  a  tenancy  at  will, 
has,  in  modem  timet,  been  constmed  to  be  a  tenancy  from  year  to  year,  and  ttom  a,  general 
oocQpatinn  soch  a  tenancv  will  be  inferred,  anlees  a  contraiy  intent  appear.  3  Bnrr.  1609; 
IT.  R.  163;  Sid.  16;  8  id.  3.  And  m  in  l^e  cases  in  which  the  statute  against  frauds.  39 
Cor.  II,  0.  3,  declares  that  the  letting  shall  only  have  the  effect  of  an  estate  at  will,  It 
operates  as  a  tenancy  from  year  to  year.  6  T.  K.  3;  5  id.  471.  So  where  rant  is  received 
t^  a  landlord,  that  raises  an  implied  tenuicy  from  year  to  year,  thou^  the  tenant  was  orig- 
InaUy  let  in  nnder  an  invalid  liUMe.  3  Ka-tt,  451.  So  if  a  tenant  hold  over  by  consent  after 
the  expiration  of  a  lease,  be  beoomns  tenant  from  year  to  year :  5  Bsp.  R.  173 ;  even  where  the 
lease  was  determined  by  the  death  of  the  lessor  tenant  for  life  in  the  middle  of  a  year.  1  H. 
BI.9T. 

Bot  If  the  circnmRtances  of  the  ca»e  dearly  preclnde  the  oonstrnction  in  favor  of  moh  a 
tenancy,  it  will  not  exist:  aa  where  a  party  let  a  shed  to  anoQieT  for  so  long  m  both  parties 
shonld  tike,  on  on  agreement  that  tbe  tenant  should  convert  it  into  a  stable,  md  the  defendant 


should  have  all  the  dung  for  a  compeuration,  there  being  no  reservation  referable  to  any 
aliquot  part  of  a  year,  this  wan  conntmed  to  be  an  estate  at  will.  4  Taant.  12B.  And  ft 
n)n»t  by  no  meana  be  □uiteratuml  that  a  strict  tenancy  at  will  eannot  exist  at  the  present  di^, 
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in  Thich  case  they  will  not  aaffer  cither  party  to  determine  the  tenancy  even  at 
the  end  of  the  year,  withont  reasonable  notice  to  the  other,  which  is  generally 
opderstood  to  be  six  months,  {p)  (14) 

There  is  one  species  of  estates  at  will  that  deserves  a  more  partionlar  r^wd 
tiian  any  other ;  and  that  is,  an  estate  held  by  copy  of  coni^roll :  or,  as  we 
Qsaally  call  it,  a  CM>yhold  estate.  This,  as  was  before  observed,  (^)  was  in  its 
original  and  fonndstion  nothing  better  than  a  mere  estate  at  wilL  Bat,  the 
kindness  and  indulgence  of  successive  lords  of  manors  having  permitted  these 
estates  to  be  enjoyed  by  the  tenants  and  their  heirs,  according  to  particular  cns- 
toma  establish^  in  their  reapective  districte;  therefore,  though  they  still  are 
held  at  the  will  of  the  lord,  and  so  are  in  general  expressed  in  the  conrt-rolls  to 
be,  yet  that  will  is  qualified,  restrained  and  limited,  to  be  exerted  according  to 
the  custom  of  the  manor.  This  cnatom  being  sa&red  to  grow  np  by  the  lord, 
is  looked  npon  as  the  evidence  and  interpreter  of  his  will :  nis  will  is  no  longer 
arbitrary  and  precftriona ;  but  fixed  and  ascertained  by  the  cuatom  to  be  the 
same  and  no  other,  that  hoa  time  oat  of  mind  been  exercised  and  declared  by 
bis  ancestors.    A  copyhold  tenant  la  therefore  now  fall  as  properly  a  tenant  by 

(■I  Thliklud  ot  Isms  WM  In  dm  m  louuou  ttiBrd«ii  of  Honry  VIQ,  «henliBtf«T«u'aiuiUo«>B«mt 
to  ^ave  boea  reqnlred  to  deMnnlna  It    I  r.  IS  Btn.  FIlTlS,  IB.  J 

;  1 

g .inant  ilull  alwava  ba  flnbleetta  onit 

tbree  monthi'  notioe,  he  ia  not  tenant  ttma  year  t.  ,  .._,  __. ^ ..   ^ . 

Camp.  510.] 

Efitatea  at  will  are  never  regarded  wltli  bvor.  and  bf  oonBDnotlou  of  law  will  be  atunnd 
into  e«lat«e  from  Tear  to  year  wlieDever  the  otronmsteiicee  are  anoh  that  an  IntMitieii  &at 
they  thaU  oontinae  tar  at  least  ft  year  oan  fairly  be  im^ed.  This  impUoatJon  U  gonanlly  a 
neoBBBaiy  one  irhere  an  annual  rent  ia  reserved,  end  i(7  after  the  expiration  of  one  yeai,  the 
tenant  is  allowed  to  hold  over,  he  will  be  regarded  b«  in  for  another  year,  on  the  same  terma 
as  before.  OoDwtn  v.  Btarlcweather,  1  Benio,  113 :  Prlitdle  c.  AndeTson.  19  Wend.  39Q ;  Prit^ett 
«.  Bitt«r,  16  lU.  96;  Willlamtone.  Paxton,  IS  Grat  475.  Bnt  the  holding  over  muat  be  for  such 
time  and  under  enoh  cironmBtaDoea  that  the  oonHent  of  the  landlord  thereto  may  fairly  be 
Implied.  Den  v.  Adams,  7  Haist.  99.  And  the  tenant  iu  then  entitled,  in  the  absence  of  atata- 
toiy  regnlaUon,  to  a  fix  monthi'  notice  to  qnit,  the  notice  to  t«iniinate  M  the  end  of  a  year.  1 
Washb.  Real  Prop.  38*^  If  the  rent  ia  payable  at  perioda  leae  tbem  ayear,  the  tcoiantia  lufortlie 
Whole  of  one  of  snch  perioda,  and  the  aame  mle  aa  to  holding  over  for  ttie  period  covered  by  Uia 
pajiuent  of  rent,  will  aJWwarda  apply  aa  ia  above  stated  where  the  rent  ia  annool.  Ana  the 
notice  to  quit  mtist  expire  at  the  end  of  one  of  aach  perioda.  Hancbett  r.  'Whitney,  1  Tt.  311 : 
PreBoott  p.  Elm,  7  CniA.  346. 

A  vendee  pat  in  posaoaaion  of  land  by  the  vendor,  under  an  execntoiy  oonbaet  of  sate 
which  la  ailent  on  the  snbioct  of  potseaaion,  is  a  qwdea  of  tenant  at  will.  D«Un  v.  Allen,  8 
Cnsh.  33.  Bat  be  is  onder  no  obligation  to  pay  rant  while  not  hi  de&nlt  on  his  contract. 
Dwi^t  v.  CnUer,  3  Uinh.  566 ;  HcNair  e.  Sohwarta,  16  III.  34.  And  Ma  poeaeaaton  may  be 
termmated  at  any  Ume  without  the  notioe  which  tenmta  at  wiB,  properly  so  called,  are  en- 
titled to. 

(14)  [Wlien  a  leaae  or  demise  (a  determinable  on  a  certain  event  or  at  a  particnlar  period, 
no  notice  to  quit  is  neoeaeary,  because  both  parties  are  equally  appiised  of  the  detenmnation 
of  the  term ;  1  T.  B.  162 ;  bnt  in  general  when  the  tenancy  wonJtt  otherwise  continne,  there 
must  be  given  half  a  ytar'i  noli«e  to  quit  expiring  at  that  time  of  the  year  when  the  ten- 
ancy commenced,  whether  the  tenancy  waa  of  land  or  boildlnga:  1  T.  R.  lEO;  and  where 
the  tenant  enten  on  different  parte  of  the  premiaea  at  different  timea,  the  notioe  ahonld  be 
given  with  reference  to  the  anbatantial  and  principal  part  of  them,  and  will  be  good  for  all, 
and  what  ia  the  anbatantial  pan  ia  a  question  for  the  jmy.  See  matanoes  3  Bla.  tt.  IHA :  6 
East,  130 ;  7  id.  551 ;  11  id.  4t)a  Aa  to  the  com  of  hdgtngt,  that  dependa  on  a  particnlar  oon- 
traot,  and  la  an  exception  to  the  general  role.  The  agreement  between  the  parties  may  be  for  a 
mtoitli  or  lesa  time,  and  there  a  mnch  ahort«r  notioe  may  anfflce :  I  T.  B.  IG2 ;  and  nanoUy 
tlie  aaniB  apace  of  time  for  the  notice  ia  required  aa  die  period  for  which  the  lodgings  were 
odglnally  taken,  aa  a  weeta  notice  when  taken  by  the  week,  and  a  month's  notice  nen  taken 

' "  "" .^-^    -    ■  •  "      „..    n.     .  > —  .,.,     jj  lodgings  are  taken  generally  i' 

e  year,  ud  no  notioe  to  qnit  la  ni 

if  the  year  the  tenancy  commenced.  It  ia  odviaable  to  aarva 
a  ntnice  ^~  v>  quit  at  uie  Hxpuabiuu  ui  the  current  year  of  yonr  tenancy,  itiiich  shsU  expire  next 
after  one  half  year  from  the  time  of  yonr  behi^  served  with  this  notice."  S  Bap.  B.  660.  See 
fhrther  aa  to  notices  to  qnit.  the  service  and  waiver  thereof,  Aduna  on  Eijeotmait^  90  to  140;  I 
tJannders,  by  Patteaon  and  Williams,  376,  note  a.] 
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the  onstom  oa  a  t«na&t  at  will ;  the  ciutoiii  *himng  arisen  from  a  seriee  r  *i  40  -i 
of  nniform  wills.  And,  therefore,  it  ie  rightly  obsemd  by  Galthorpe,  {r)  ^  ^ 
that "  copyholders  and  oustomary  tenanta  differ  not  bo  maoh  in  nature  as  in 
name ;  for  although  some  be  called  copyholders,  some  csBtomary,  some  tenants 
by  the  verge,  some  base  tenants,  some  bond  tenants,  and  some  by  one  name  and 
some  by  another,  yet  do  they  all  agree  in  substance  and  kind  of  tenure ;  all  the 
said  lands  are  holdeo  in  one  general  kind,  that  is,  by  custom  and  con  tin  nance  of 
time ;  and  the  dJTersitv  of  their  names  doth  not  ^ter  the  natnre  of  their  tenure." 

Almost  every  copyhold  t«nuit  being  therefore  thuBt«nant  »t  the  will  of  the 
lord  according  to  the  custom  of  the  manor ;  which  customs  differ  as  much  as  the 
hnmonr  and  temper  of  the  respective  ancient  lords  (from  whence  we  may  account 
for  their  great  variety),  such  tenant,  I  say,  may  have,  so  far  as  the  custom  war- 
rants, any  other  of  the  estates  or  quantities  of  interest,  which  we  have  hitherto 
considered,  or  may  hereafter  consider,  and  bold  them  united  with  this  customary 
estate  at  wilL  A  copyholder  may,  ia  man;  manors,  be  tenant  in  fee-simpki,  in 
fbe-tail,  for  life,  by  the  onrteey,  in  dower,  for  years,  at  sufferance,  or  on  con- 
dition ;  subject  however  to  be  deprived  of  these  estates  upon  the  concurrence  of 
t^ose  circumstances  which  the  will  of  the  lord,  promulgated  by  immemorial 
custom,  has  declared  to  be  a  forfeiture,  or  absolute  determination  of  those 
interests ;  as  in  some  manors  the  want  of  issue  male,  in  others  the  cutttug  down 
timber,  the  non-payment  of  a  fine,  and  the  like.  Yet  none  of  these  interests 
amount  to  a  freenold ;  for  the  freehold  of  the  whole  muior  abides  always  in  the 
lord  only,  (»)  who  hath  granted  out  the  use  and  oooopation,  bnt  not  the  cor- 
poreal seisin  or  true  1^1  possession,  of  certain  porrals  thereof  to  these  hie 
customary  tenuits  at  wUL 

The  reason  of  originally  granting  out  this  complicated  kind  of  interest,  so 
that  tjhe  same  man  shall,  with  regu^  to  the  same  land,  be  at  one  and  the  same 
time  tenant  in  fee-'airaple,  and  also  tenant  at  the  lord's  will,  seems  to  r  mna  l 
haveariBenfromthenatureofvillenagetennre;  in  which  a  grant  of  any   L  J 

estate  of  freehold,  or  even  for  years  a^lutely,  was  an  immediate  enfranchisement 
of  the  villein,  (t)  The  lords  uierefore,  though  they  were  willing  to  enlarge  the 
interest  of  their  villeins,  by  granting  ihem  estates  which  might  endure  for  their 
lives,  or  sometimes  be  descendible  to  their  issue,  yet  not  caring  to  manumit 
them  entirely,  might  probably  scruple  to  grant  them  any  absolute  freehold;  and 
for  that  reason  it  Bcems  to  have  been  contrived,  that  a  power  of  resnmption  at 
the  will  of  the  lord  should  be  annexed  to  these  grants,  whereby  the  tenants  were 
still  kept  in  a  state  of  villen^e,  and  no  freehold  at  all  was  conveyed  to  them  in 
their  respective  lEmds :  and  of  course,  as  the  freehold  lands  of  all  must  necessarily 
rest  and  abide  somewhere,  the  law  supposed  it  stil]  to  continue  and  remain  iu 
the  lord.  Afterwards,  when  these  villeins  became  modem  copyholders,  and  had 
acquired  by  custom  a  sure  and  indefeasible  estate  in  their  lands,  on  performing 
their  uBuu  services,  but  yet  continued  to  be  styled  in  their  admissions  tenants  at 
the  will  of  the  lord,  the  mw  still  supposed  it  an  absurdity  to  allow  that  such  as 
were  thus  nominally  tenants  at  will  could  have  any  freehold  interest ;  and  there- 
fore continued  and  now  continues  to  determine,  that  the  freehold  of  lands  so 
holden  abides  in  the  lord  of  the  manor,  and  not  in  the  tenant ;  for  though  he 
reaily  holds  to  him  and  his  heirs  forever,  yet  he  is  also  said  to  hold  at  another's 
will.  Bnt  with  regard  to  certain  other  copyholders  of  free  or  privileged  tenure, 
which  are  derived  from  the  ancient  tenants  in  villein-socage,  (u)  and  are  not  said 
to  hold  ai  the  will  0/  the  lord,  bnt  only  according  to  the  custom  of  the  manor, 
there  is  no  such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold 
interest :  and  therefore  the  law  doth  not  suppose  the  freehold  of  such  lands  to 
rest  in  IJielord  of  whom  they  are  holden,  but  in  the  tenants  themselves;  (v)  who 
are  sometimes  called  customary  freeholders,  being  allowed  to  have  a  froehold 
interest,  though  not  a  freehold  tenure. 

(r)Oa(Mn>TboMi.n.M  (i)Utl.  iSI.    inuLSK. 

ID  HliT.  0.  S,  i  !8.  Utt.  ft  SM.  S,  a.  (■)  Sm  ptun,  BS,  *n. 

iv)ntM.Abr.ta.eoroite.S10,aufom.  tiSm.  ^br.tU.  imHom. 9.11  ilamtiU per eqBle,^.  eRep.TS.  Co. 
LIU.W.    Co.  <;niyh.  t »    Cit>.  Cnr.  3tS.    1  Ri^.  Afar.  UK.    IVentr.  US.    Uinh.  IS.    Ixnd  BaTm.  Ittl. 
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r  *150 1  "However,  in  common  cases,  copyhold  eatatee  are  still  ranked  (for  the 
*-  -I  r««eonB  above-mentioned)  among  tenancies  at  will;  though  custom, 

which  is  the  life  of  the  conimon  luw,  has  established  a  permanent  property  in 
the  copyholders  who  were  formerly  nothing  better  than  bondmen,  eqoal  to  that 
of  the  lord  himself,  in  the  tenements  holden  of  the  manor ;  nay  sometimes  even 
snperior;  for  we  may  now  look  upon  a  copyholder  of  inhertance,  witJi  a  fine 
certain,  to  be  little  inferior  to  an  absolntefreeholderinpointof  interest,  and  in 
other  respects,  particularly  in  the  cleanieea  and  security  of  his  title,  to  be  fre- 
quently in  a  better  situation. 

III.  An  estate  at  sufferance,  is  where  oneoomes  into  poeseesion  of  land  by 
lawful  title,  but  keeps  it  afterwards  without  any  title  at  alt  As  if  a  man  takes 
a  lease  for  a  year,  and  after  a  year  is  expired  oontinues  to  hold  the  premises 
without  any  fresh  leave  from  the  owner  of  the  estate.  Or  if  a  man  maketb  a 
lease  at  will  and  dies,  the  estate  at  will  is  thereby  determined :  bnt  if  the  tenant 
oontinueth  possession,  he  is  tenant  at  sufferance,  (w)  (16)  But  no  man  can  be 
tenant  at  sufTenince  against  the  king,  to  whom  no  lache»,  or  neglect  in  not 
entering  and  ousting  the  tenant  ie  ever  impated  by  law ;  but  his  tenant,  eo 
holding  over,  is  considered  as  an  absolute  intruder.  \x)  But,  in  the  case  of  a 
subject,  this  estate  may  be  destroyed  whenever  the  true  owner  shall  make  an 
actual  entry  on  the  lands  and  oust  the  tenant;  for,  before  entry,  he  cannot 
maintain  an  action  of  trespass  against  the  tenant  by  sulTeraaoe,  as  he  mif^t 
against  a  stranger:  (y)  and  the  reason  is,  because  the  tenant  being  onoe  in  by 
a  lawful  title,  the  law  f which  presumes  no  wrong  in  any  man)  will  suppose  him 
to  continue  upon  a  title  equally  lawful ;  unless  the  owner  of  the  land,  oy  some 
public  and  avowed  act,  such  as  entry  is,  will  declare  his  continuance  to  be  tortions, 
or,  in  common  langua^  wrongful.  (16) 

r  *151 1  *1^hnB  stanas  the  law  with  regard  to  tenants  by  sufferance,  and  land- 
'-  -I  lords  are  obliged  in  these  cases  to  make  formal  entries  opon  iheve 
lands,  {z)  and  recover  possession  by  the  legal  process  of  ejectment ;  (17)  and  at 
the  utmost,  by  the  common  law,  tbe  tenant  was  bound  to  account  for  the  profits 
of  the  land  so  by  him  detained.  (18)  Bat  now,  by  statute  4  Geo.  II,  c  38,  in 
case  any  tenant  for  life  or  years,  or  other  person  claiming  under  or  by  collnsioD 
with  such  tenant,  shall  wilfully  hold  over  after  the  determination  of  the  term, 
and  demand  made  and  notice  in  writing  given  by  him,  to  whom  the  remainder 

n- w.__I.._  ..«  4.1 : 1 11  L.i ? j.i! : j.i._ : ii *. 


or  reversion  of  the  premises  shall  belong,  for  debvering  the  possession  thereof; 
each  person,  so  holding  over  or  keeping  the  other  out  of  posseesion,  shall  pay 
for  the  time  he  det^uns  the  lands,  at  the  rate  of  double  their  yearly  vtUue.    Aji^ 


(16)  [At  the  oommoii  l^w, 


in  tlia  a))0enc«  of  nf  speel*!  s^reemeiit,  after  the  ezeonticni  of  a 
he  inortgoK^r,  »o  Ions  w  ha  rewhu  poaeMeuin,  ji  tenant  at  tnttemmt  of  the 
If  then  ia  a  generM  aicnemait,  either  vartial  or  by  -wiitlDs,  that  he  ahall 
'  -   -"  i)o  tenn  U  specked,  he  ia  t«iatit  at  will.    See  1  SalLa09;  3  Sootl, 


871 ;  1 1.  R.  378 ;  3  Man.  ^d  K.  IQT  ;  2  B,  and  Ad.  473.] 

(16)  Jaokwn  e.  Parkhant,  5  Johon.  1S»;  Rising  c.  Stoniwd,  17  U«s.  988.  After  entij' 
made,  the  owner  may  maintain  traapara  againitt  die  tenatit;  DraFrell  v,  JohoMti,  17  Pick,  966; 
ankK  the  statute  reqnirea  notioe  to  teniiiti»t«  the  tenaDoy,  id  wl|ieh  owe  it»  tenant  will  not  be 
"-""  *A  trespass  before  snch  n  " 


(17)  [It  bw  been  a  generallj  receJTed  notion,  that  if  a  tenant  for  a  terpi,   fhitn  j'ear  to  j«k, 
:  wiU  or  at  nufferance,  hold  over,  and  do  not  quit  on  reqnwt,  Uie  landlord  it  put  to  hfa  aotjon  of 

„. .    ,^1 .  ._. ,__    '  —  a^  7  T.  B.  431 ;  1  Price  Rap,  53 ;  1  Bmp.   Rep 

that  if  the  landlord  oan  get  pnaaMsJon,  wiihonl 
lo  BO ;  and  indeed  if  he  were  to  occasion  a  breacl 
a  forcible  entry,  aljll  he  wonld  have  a  defenoe  ti 
7  holding  over,  becaoBe  the  plea  of  libemm  tens 
ueoessanly  be  ideadable  in  bar.]  See  Jonei  o 
14  K.  and  W.  4^  I  Davla  «.  Buiell,  10  C.  B,  821 


, rj „_t  pneaMsioD,  wiihont 

eommltting  a  breaoh  of  the  peace,  he  may  do  bo  ;  and  indeed  if  he  were  to  occasion  a  breach 
of  the  peace,  and  be  liable  to  be  indicted  for  a  forcible  entry,  aljll  he  wonld  have  a  '  ' 
any  aation  at  the  miit  of  the  party  wrongftilly  holdu  '  "        ■        -  "• 

mentom,  or  otber  title  In  the  Itsaor,  wonld  r   — 
Chqiman,  2  Eich.  803 ;  Harvey  e.  Brydgeii, 
Pollen  V.  " n  n    ^T    ^  »-, 


t.  Brewer,  7  C.  B.,  N.  8.  371. 

,    ,  rbere  thetenancy,  by  the  eti , 

afl^  gpOof  is  liable  to  pay  rent    Hogsett  v.   Sllig,  17  Hioh. 

4S0 


(IS)  There  tiie  tenancy,  by  tiie  etatale,  ia  to  be  determined  by  notioe,  the  tenant  holdinf  over 
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by  fltatnto  11  0«o.  11,  o.  19,  in  caw  an;  tenant,  having  power  to  determine  his 
lease,  shall  give  notice  of  his  intention  to  quit  the  premieea,  and  shall  not  deliver 
np  the  possession  at  the  time  contained  in  snch  notice,  he  shall  thenceforth  pay 
double  the  former  rent,  for  such  time  as  he  oontinaes  in  possession.  These 
statutes  have  almost  put  an  end  to  the  proctioe  of  tenancy  by  snfferanoe,  nntess 
vith  the  tacit  oonsent  of  the  owner  of  tlie  tenement.  (19) 


CHAPTEE  X. 

OP  ESTATES  UPON  CONDITION. 

BseiDBS  the  several  diTidons  of  estates,  in  point  of  interest,  which  we  have 
considered  in  the  three  preceding  chapters,  there  is  also  another  species  still 
remaining,  which  is  called  an  estate  upon  condition;  (1)  being  sach  whose 
existence  depends  upon  the  bappening  or  not  happening  of  some  uncertain 
event,  whereby  the  estate  may  be  either  originally  created,  or  enlarged,  (3)  or 
finally  defeat^  (a)  (3)  And  these  conditional  estates  I  have  chosen  to  reserve 
till  last,  because  ttiey  are  indeed  more  properly  qnalifications  of  other  estates, 
than  a  distinct  species  of  themselTes ;  seeing  that  any  quantity  of  interest,  a  f^ 
s  freehold,  or  a  term  of  years,  may  depend  upon  these  proviaioiial  lestriddons. 

fa;  Co.  lilt.  101. 

(19)  For  atill  mora  miinmai?  remedies,  Me  tlie  BUtatea  1  ud  9  Tie.  o.  74,  and  9  and  10  Tic.  o. 
M,  B.  US.  Some  of  the  Amarioan  statntes  entitle  a  tenant  at  giifbranoe  to  notice  befom  pn>- 
eecdings  are  takeD  to  digpogaesa  him.  It  ig  not  quite  clear  what  these  mean,  bnt  it  is  asnuned 
that  the  mere  holding;  over  doee  ant  entitle  the  occapont  to  notioa,  onleaa  Uie  holding  is  continued 
ander  djcamatancea  &om  which  an  implicatiouofaagent  on  the  part  of  the  owner  can  arise.  See 
Bowane.  LvUe,  11  Wend.  616;  UTingstoDe.  Tanner,  IX  Barb.  4»l,  and  14  N.T.  64;  Allen  o.Car- 
pcmter,  15  Hioh.  125. 

(1)  [As  to  tUngB  eiecQtad  (a  conTsywioe  of  lands,  for  iostaitce),  a  condition,  to  be  valid,  must 
be  created  uid  annexed  to  the  estate  at  the  time  that  it  [a  made,  not  anbaeqnentlv :  Uie  condition 
m^i  Indeed,  be  contiuned  in  a  sepamte  instniment,  but  Uien,  tiiat  mnet  be  eealea  and  delivered 

-.  i ^ ,.......__.__!..  ^_jj     Co.  iJtt.836,b;  Touch.  126.    A«  to tUjiBS  exeoutoij 

of  them  mar  bereatrained  bfa  oooditinn  meded  after  the 
',  a.  littlstoa  (in  hia  3S8lh  and  three  fbUowing  sections} 
virtue  of  themselvee,  make  eatatea  upon  oondition.  Ifot 
onlv  the  eipreaa  word*,  "upon  oondition,"  but  also  the  words  "provided  always,"  or  "so  Uiat." 
will  make  a  feoflbent,  or  deed,  Dauditional.  And  again  (in  bis  ^lat  sectionj  ho  saf  s,  Ute  woida 
"if  it  happen"  will  make  a  oondition  in  a  deed,  provided  a  power  of  entry  is  added.  Without 
the  reservation  of  such  a  power,  the  words  "  if  it  happen  "  will  not,  alone,  and  b^  their  own  force, 
make  a  gooi  condition.  This  diattnction  is  alfo  noticed  in  Sbeph.  Touch.  122,  where  it  is  also 
laid  down,  that  although  the  words  "proviso,"  "  so  that,"  ana  "on  condition,"  are  the  most 
proper  words  to  make  a  condition ;  yet  the;  have  not  always  that  effect,  bnt  fteqaentlf  serve  for 
other  pnTpoaea ;  sometimes  they  operate  as  a  qualification  or  llmitatioo,  sometimes  as  a  oovMiBut. 
And  when  inserted  ainong  the  eotienantt  in  a  deed,  they  operate  as  a  eonditioa,  only  when  attended 
with  the  following  circnmstoncea :  1st.  When  the  clause  wherein  (hey  are  fonnd  is  a  substantive 
one,  havioK  no  dependence  upon  any  other  sentence  in  the  deed,  or  rather,  peih^K,  not  bdng 
need  merely  in  qaalification  of  sni^  other  aentence,  but  atandinff  by  itself.  2d.  When  it  Is  com- 
pnlaory  upon  the  feoffee,  donee,  or  leasee.  3d.  When  it  prnoeeds  from  the  part  of  the  tboffor, 
donor,  or  lessor,  and  declares  hig  intention,  (but  as  to  this  point,  see  Whioheole  v.  Fox,  (^  Jac. 
396;  Cromwell's  Case,  3  Bep.  73,  and  it^fra).  4th.  When  it  la  apriied  to  the  eetal«,  or  oUiM  snb- 
toot  matter.  As  to  what  words  wiU  oonstitnte  a  oondition,  aoe  Whkihoote  v.  Fox,  Cro,  Jao.  39d ; 
Co.  Litt.3(a,b.;  Englefteld'a  Case,  Uoor,  307 ;  8.  C,  7  Rep.  76;  Berkley  e.  The  Baiiof  Pem- 
hroka,  Moor,  707 ;  8,  0„  Cro,  Blii,  306,  660;  Brownbw  «.  Beeatmi,  Plowd.  1.11.] 

(3)  [A  particnlHr  estate  may  be  limited,  with  a  oondition,  that,  after  the  happening  of  a  certain 
event,  the  peraon  to  whom  the  flrtt  estate  b  limited  shall  hiave  a  larger  e(<tat«.  8d<£  a  condition 
may  be  good  and  effectoal,  as  well  in  relatjon  to  tidnin  wbid  lie  in  mat  as  to  tbinga  which  Ue 
In  lively,  and  may  be  annexed  as  well  to  aq  aatWeTlal,  whioh  eannot  (la  drowned,  as  t«  an  estate 
for  life  or  years,  which  may  be  merged  by  Uie  aocest  Ma  greater  estate.] 

(3)  [It  IS  a  mle  of  law,  that  a  condition,  the  effbct  of  which  Is  to  defeat  o 


s  annexed,  mnat  defeat  the  whole  of  gnch  estate ;  iu4  det«nnine  it  In  part  only, 
leavmg  n  good  for  the  reaidne.  Jermin  a.  Anoot,  stated  by  Chief  Jnatioe  Anderson,  in  Corbet'ii 
Case,  1  Bep.  Si,  b.,  and  we  ibid,  m,  b. ;  Chodloii^'s  Case,  1  Rep.  138,  b.] 
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Estates,  then,  upon  condition  ihuB  nnderetood,  are  of  two  sorts :  1.  Estates  upon 
condition  implied:  2.  Estates  upon  condition  K^reated:  under  which  last  may 
be  included,  3.  Estates  held  in  vadio,  goat,  or  pledge :  4.  Estates  by  ataiute 
laerchani,  or  statute  staple:  5.  Estates  hela  by  elk/it. 

L  Estates  npon  condition  implied  in  law,  are  where  a  grant  of  an  estate  has  a 
condition  annexed  to  it  inseparably,  from  its  essence  and  constitution,  although 
no  condition  be  expressed  in  words.  As  if  a  grant  be  made  to  a  man  of  an  ofBoe, 
generallr,  withoat  adding  other  words ;  the  law  tacitly  annexes  hereto  a  secret  con- 
dition, tnat  the  grantee  ^all  daly  execute  his  offloe,(i)  on  breach  of  which  condi- 
r  *153  1  ^''"^  *  '^  lawful  for  the  grantor,  or  his  heirs,  to  oust  him  and  grant  it  to 
>■  -I  another  per8on.(c)  For  an  office,  either  public  or  priTate,  may  be  forfeited 

by  mis-uaer  or  non-user,  both  of  which  are  breaches  of  thie  implied  condition. 
1.  By  mig-u»er,  or  abuse ;  as  if  a  jndge  takes  a  bribe,  or  a  park-keeper  kiUs  deer 
without  authority.  2.  By  non-user,  or  neglect;  which  in  public  offices,  that 
concern  the  administration  of  justice,  or  the  commonwealth,  is  of  itself  a  direct 
and  immediate  cause  of  forfeiture ;  but  non-user  of  a  prirate  office  is  no  cause  of 
forfeiture,  unless  some  special  damage  is  proved  to  be  occasioned  thereby,  (d ) 
For  in  the  one,  case  delay  must  nece^arily  De  occasioDed  in  the  afihira  of  the 
public,  which  require  a  constant  attention :  but,  private  offices  not  reqairiug  so 
r^ulajr  and  unremitted  a  service,  the  temporary  neglect  of  them  is  not  neoessa- 
nly  productive  of  mischief:  upon  which  account  some  special  loss  must  be 

Cred,  in  order  to  vacate  these.  Franchises  aiso,  being  r^;al  privileges  in  the 
da  of  a  subject,  are  held  to  be  granted  on  the  same  condition  of  making  a 
proper  nse  of  them ;  and  therefore  they  may  be  lost  and  forfeited,  like  offices, 
either  by  abuse  or  b^  neglect,  (a)  (4) 

Upon  the  same  principle  proceed  all  the  forfeitnres  which  are  given  by  law  of 
life  estates  and  others ;  for  any  acts  done  by  the  tenant  himself,  that  are  incom- 
patible with  the  estate  which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
stranger  in  fee-aimplo :  this  is,  by  the  common  law,  a  forfeiture  of  their  several 
estates ;  beinr  a  breach  of  the  condition  which  the  law  annexes  thereto,  viz. : 
that  they  ahaU  not  attempt  to  create  a  greater  estete  than  they  themselves  are 
entitled  to.  (/)  Bo  if  any  tenante  for  years,  for  life,  or  in  fee,  commit  a  felony ; 
the  king  or  other  lord  of  the  fee  is  entitled  to  have  their  tenemente,  becanse 
their  estate  is  determined  bv  the  breach  of  fJie  condition,  "  that  they  shall  not 
commit  felony,"  which  the  law  tacitly  annexes  to  every  feudal  donation, 
r  *154  I  *^^^°^^^*'°<^^^i^ioii^^P'^^Bsed  in  the  grant  itself  is  where  an  estete 
L  J  isgranted,  either  in /ee-8tmjj^  or  o^AsrurM«,  with  an  express  qnaliflcaiion 

(bjuttiXK.       ft}  Ibid.  tm.       r'j  Co.  utt.  ns.        r«jBBap.io.       i/i  Co.Litt.su. 


mntOM  Hhall  act  up  to  the  end  or  deidgii  Tor  which  thoj  are  incorporated,  aod  an;  mieiuer  of 
ute  omiporate  privilegea  will  render  them  liable  to  foifeitnie  aa  fur  conditiait  brokan.  Jing.  and 
A.  on  Oorp.  4  774-776 ;  People  v.  Bank  of  Niagara,  6  Cow.  196 ;  Lehigti  Bridge  Co.  v.  Lehigh 
Goal  Co.,  4  Rawle,  9 ;  Mclutyre  School  r.  Zanesviile  Canal  Co.,  9  Ohio,  a03 :  People  e.  River 
Bal^  (nd  Lake  Erie  R.  R.  Co. ,  IS  Uioh.  389.  So  corporate  frfutchlaeB  may  be  loEt  by  ncm-tuer ; 
but  what  length  of  non-oaer  ehall  lie  requia[t«  for  that  purpose  mntt  depend  veir  much  anon  the 
ohcnmstHKWi  and  the  character  of  the  franchise  and  coD^uent  interest  tbe  pnblic  may  have  in 
its  eieroine.  See  SUM  v.  Commercial  Bank,  10  Ohio,  535 ;  People  e.  Bank  of  Pontjac,  13  ICioh. 
K37 ;  Hatter  of  Jackeon  Marine  Ins.  Co.,  4  Sandf.  Ch.  559 ;  Ward  d.  Sea  Ina.  Co.,  7  Paige,  S94. 
The  state  alone  can  take  advantage  of  a  breach  of  the  condition,  and  it  mast  be  done  by  a  pn>- 
oeedhig  instituted  directlj  fur  that  pnrpose,  and  not  ia  any  collateral  or  incidental  prooeeding. 
Commonwealth  e.  Union  Ina.  Co.,  5UaHe.  230;  Gnfleld  Toll  Bridge  Go.  e.  Cunnccticnt  R.  R.  Co., 
7  Conn.  1£ ;  Cmmp  v.  D.  B.  Mining  Co.,  7  Oratt  352 ;  Planter's  Bank  v.  Bank  of  Alexandria,  10 
GiU  and  J.  346 ;  iljen  «.  Manhattan  Bank,  20  Ohio,  S83 ;  Bank  of  GaUipolis  v.  Trimble,  6  B. 
Mnnr.  59B :  Smith  c.  MiMiesippi  R.  R.  Co.,  G  S.  and  H.  179 ;  Cahill  «.  Ealamaioa  M.  Ina.  Co.,  3 
Dooff.  Mich.  141 ;  Tarmont  and  Canada  R.  R.  Go.  v.  Yemiont  Gontral  R.  R.  Co.,  34  Tt  57 ;  State 
e.  Misdtsippi  R.  R,  Co.,  20  Ark.  495 ;  Brookville  T.  Co.  n.  McCarty,  8  Ind.  3S9 ;  Wood  v.  Coosa, 
Am.,  R.  B.  Co.,  33  Ga.  273.  And  the  state  ma;  wdve  the  broken  condition  oa  an  individusl 
might.  Aug.  and  A.  on  Corp.  j  777.  Aa  to  what  shall  be  deemed  a  waiver,  see  Commeroial 
Bank  t.  State,  fi  8.  and  U.  OSi ;  State  v.  Bonk  of  Charleston,  3  HcMuUan,  439 ;  People  v.  Eing- 
Hton  T.  Go.,  93  Wend.  193;  People  «.  Phtenix  Bank,  24  id.  431;  peopled.  Bank  of^ntiao,  £) 
Mich.  587.  '^ 
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onaezed,  whereby  the  estate  granted  shall  either  commenoe,  be  eulai^ed  or  be  de- 
feated, apon  performance  or  breach  of  aach  qualification  or  conditioii.(y)  (5)  These 
conditions  are  therefore  either  precedent  or  gubsequeni.  (6)  Precedent  are  aadi 
as  must  happen  or  be  performed  before  the  estate  can  vest  or  be  enlarged :  eub- 
sequent  are  such,  hj  the  foilure  or  Don-performance  of  which  an  estate  alreadj 
vested  ma;  be  defeated.  (7)  Thus,  if  an  eetate  for  life  be  limited  to  A  upon  his 
marriage  with  B,  the  marriage  is  apreoedent  condition,  and  till  that  happens  no 
estate  (a)  is  vested  in  A.  Or,  if  a  man  grant  to  his  lessee  for  years,  that  npon 
payment  of  a  hundred  marks  within  the  term  he  shall  have  the  fee,  this  also  ie 
a  condition  precedent,  and  the  fee-simple  paeseth  not  till  the  hondred  marlca  be 

Eaid.  (i)  But  if  a  man  grants  an  estate  in  fee-simple,  reserving  to  hmself  and 
is, heirs  a  certain  rent ;  and  that  if  such  rent  be  not  paid  at  tL&  times  limited, 
it  thall  be  lawful  for  him  and  his  heirs  to  re-enter,  and  avoid  the  estate :  in  this 
case  the  grantee  and  his  heirs  have  an  estate  upon  condition  subsequent,  which 
is  defeasible  if  the  condition  be  not  strictly  performed,  (jt)  (8)  To  this  class  may 
also  be  referred  all  base  fees,  and  fee-simples  conditional  at  the  common  law.  (/} 
Thns  an  estate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale,  is  an  estat« 
on  condition  that  he  and  his  heirs  continue  tenants  of  that  manor.  And  so,  if 
a  personal  annuity  be  granted  at  this  day  to  a  man  and  the  heirs  of  his  body,  as 

(gJIUd.  Kl.  nj  Shaw.  Pul.  Cu.  BL  *o.  ffJ  Co.  Iltt.  HT. 

(6)  nie  iDBtances  of  oonditlonB  whloh  now  moBt  freqnentlf  aiise  Id  ^prtatSae  ate  Utoaa  oon- 
tam«d  in  leesea  oi  agreementt  between  lewoT  and  leaave,  and  are  principally  oondllions  anb- 
•eqneiit,  prnvided  for  in  Uie  osnal  olaiues  of  re-enbj  in  oaae  of  a  breooh  of  a  porticnlv,  or 
any  covenant  in  the  Jeaae,  aa  nuu-paymeut  of  rent,  not  repalrinf:,  not  inaodng,  not  radding  aa 
the  premises,  or  in  case  of  an  aseignmeat,  or  parting  witEi  the  possMsion,  or  of  banlmptOT, 
or  inaolvenoy,  Ac.  See  the  caaei  upon  this  gabject,  S  CmiKe  Die.  10,  11,  13 ;  4  Cnilse,  ci06 ; 
Adami,  ^eobn.  index.  Covenant ;  S  Seondeis,  by  Patteeon  and  Williuns,  index,  FoifeltDie.] 

(6)  J^Eqnitf  wHlnot  allow  anyone  to  take  advantage  of  a  beqneatover,  i^ho  has  hinualf 
been  uutrumental  m  caouug  the  bieaob  of  a  condition.  Garrett  d.  Pretty,  stated  from  Keg. 
Lib.  In  3  Meriv.  120 ;  Clark  v.  Parker,  19  Vee.  12;  D'Agnilsr  r.  Drinkwater,  S  Vee.  and  Beo. 
'J25.  Bnt,  it  is  a  general  mle,  that  where  •  oondition  is  annexed  by  will  to  a  devise  or 
beqneet,  and  no  one  ie  bonnd  to  give  notioe  of  ancii  oondition,  the  parties  mnsC  themselves 
take  notioe  and  perform  the  condition  in  order  to  avoid  a  forfeitore.  Channcy  v.  Oraydoo,  2 
Atk.619;  Ftv  v.  Porter,  1  Mod.  3U;  Bnrgese  n.  Sobinaun,  3  Ueriv.9;  Phillips  v.  Bnry,  Show. 
P.  C.  60.  Infancy  will  be  no  eicnee,  in  each  cose,  for  non-perfonnanoe  of  the  condition. 
Bertie  «.  Loid  Falkland,  S  Freem.  SSI ;  Lady  Ann  Tifs  Case,  1  Tentr.  200.  The  application 
of  this  general  role,  however,  is  snbject  to  one  restriotion ;  where  a  conditioD  is  annexed  tn  a 
deviao  of  real  estate  to  the  testatoi's  heir  at  law,  there  notioe  of  the  oondition  iti  ueoesson 
before  he  can  incar  a  forfeiture ;  fnr.  ao  heir  at  law,  will  be  suppoxed  ta  hare  entered  and  made 
ololm  bv  deeoent.  not  tinder  the  will.     Burleton  v  Homfray,  Ambl.  260.] 

(7)  Iniire  are  no  teclinioal  words  to  distinguish  oonmtione  precedent  end  enbseqaent,  bnt 
wbemer  they  be  the  cme  or  the  other  ie  matter  of  oonetmctlua,  and  depends  npon  the  inten- 
tion of  the  partv  oreating  the  estate.  4  Kent,  125 1  Bogan  v.  Walker,  1  Wis.  6&i;  Bomett  e. 
Strong,  36  lilas.' lis ;  Finlayv.  Sing's  Lessee,  3  Pet  3W;  HoOiame.  Bast  India  Co.,  1  T.  B. 
645. 

(8)  Tan  Benseelaer  v.  Ball,  19  S.  T.  100.  Bo  a  condition  that  a  oouveyanoe  shall  be  void 
niJeas  within  a  spedAed  tiioe  a  cert^  som  of  money  is  paid.  Bnuman  v.  Meiiick,  10  Cal. 
106.  So  a  condition  in  a  conveyance  of  hnd  to  a  ohud  that  die  grantee  shall  snpport  tlie 
grantor  in  a  particnlar  manner.  Willeid  v.  Henry,  US.  H,  120.  But  the  oonditton  must  be 
eome^ins  snbatontial ;  if  it  be  merely  nominal,  as  to  pay  an  ear  of  Indian  oora  for  a  grant 
of  Isnd,  for  the  first  ten  years  if  lawftuly  demanded,  a  iulore  to  peribrm  will  be  no  gKund 
of  foifeitnre,  People  v.  Society,  Ao.,  1  Psine,  C.  C.  652 ;  King's  Cbirael  v.  Pelham,  0  Mass.  601. 
And  in  any  case  a  mere  stipulation  in  a  deed  that  the  grantee  shall  do  or  abetain  from  doing 
-  — "— '—  ---  —  ^Qi  iQ  1^  regarded  as  a  oondition;  "--  ' ' —  •'--■■"- ■ 

'sond  responsibility  of  the  grantee  ii 
The  oonstmotion  is  therdme  alwa„  . 
B  will  admit  of  it,  and  the  grantee  will  have  the  b 
Agii,  4  Cash.  ITH.     And  if  held  to  be  conditions,  they  wui  oe  aamaT   eonscniea.     .a 

rt,  npon  condition  that  the  land  shall  be  need  for  a  raceway,  is  not  forfeited,  if  it  is  nsej 
Chat  purpose,  because  of  being  need  fbr  other  purposes  also.  MoKelway  n.  Seymour,  E 
Dntch.  3!&.  And  a  condition  that  a  grantee  ahall  maintain  a  fence,  not  naming  bis  heirs  m 
'—■- >"  -  -it  be  broken  by  the  neglect  of  his  heirs  aAer  his  death  to  midiitalii  it.    Bmemon  «. 


Simpson,  43  S.  H.  475 ;  see  Qodbeny  v.  Sbeppaid,  S7  Uiis.  SOS ;  Biadatraet  «.  Clark,  21  Piok. 
389;  Head «. Ballard,  7  WaL  290. 
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ditlon  would  affbid.    The  oonstmotion  is  therome  always  against  conditions  where  the  Ian- 
*  ■■         •  "^      ■"   '---     ■'     benefit  of  all  donbts.    Herrlfleld  e. 
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this  is  no  tenement  within  the  Btatnte  of  WestminiHteT  the  second,  it  remainB  as 
at  common  law,  a  fee-aimple  on  condition  that  the  grantee  has  heirs  of  his  body. 
Upon  the  same  princijile  depend  ail  the  detenninable  estates  of  freehold,  which 
we  mentioned  in  the  eighth  chapter:  ae  durante  viduitale,  &c.;  these  are  estates 
upon  Gondijion  that  the  grantees  do  not  marrj,  and  the  like.  And,  on  the  breach 
f  "IW 1  "^  ""^  "^  these  'Bubseqnent  conditions,  by  the  feilure  of  these  contin- 
'■  -I  genciea ;  by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  sole  j  the  estates  which 
were  respectiTeiy  rested  in  each  grantee  are  wholly  determined  and  void.  (9) 

A  distinction  is  however,  made  between  a  condition  in  deed  and  a  limitation, 
which  Littleton  (m)  denominates  also  a  condition  in  lav.  For  when  an  estate 
is  ao  expressly  conmied  and  limited  by  the  words  of  its  creation,  that  it  cannot 
endnre  for  any  longer  time  than  till  the  contingency  happens  upon  which  the 
estate  is  to  &il,  this  is  denominated  a  limitation :  ae  when  lund  is  granted  to  a 
man  so  long  as  he  is  parson  of  Dale,  or  while  he  continues  unmarried,  or  until 
out  of  the  rents  and  profits  he  shall  have  made  dOOZ.,  and  the  like,  (n)  In  such 
case  the  estate  detenninee  as  soon  as  the  contingency  happens  (when  he  cesses 
to  be  parson,  marries  a  wife,  or  has  received  the  5002.)  and  the  next  But>gequent 
estate,  which  depends  upon  such  determination,  becomes  immediately  vested, 
without  any  act  to  be  done  by  him  who  is  next  in  expectancy.  But  when  an 
estate  is,  strictly  speaking,  upon  condition  in  deed  (as  if  granted  expressly  upon 
condition  to  be  void  upon  the  payment  of  40/.  by  the  grantor,  or  so  that  the 
grantee  oondnnes  unmarried,  or  provided  he  goes  to  York,  &c.),  (o)  the  law  per- 
mits it  to  endure  beyond  the  time  when  sncn  contingency  happens,  unless  the 
grantor  or  his  heirs  or  assigns  take  advantage  of  the  broach  of  the  condition, 
and  make  either  an  entry  or  a  chiim  in  order  to  avoid  the  estate,  (p)  (10)  Yet, 
though  strict  words  of  condition  be  used  in  the  creation  of  the  estate,  If  on 
breaim  of  the  condition  the  estate  be  limited  over  to  a  third  person,  and  does 
not  immediately  revert  t«  the  grantor  or  his  representatives  (as  if  an  estate  he 
granted  by  A  to  B,  on  condition  that  within  two  years  B  intermarry  with  C, 
sod  on  fiulnre  thereof  then  to  D  and  bis  heirs),  this  the  law  construes  to  be  a 
r*l561  l''^'*^^'^'*  ^i<^  not  a 'condition :  (9}  because  if  it  were  a  condition,  then, 
'-  ^  upon  the  breach  thereof,  only  A  or  hie  representatives  could  avoid  the 
estate  by  entry,  and  so  D's  remainder  might  be  defeated  by  their  neglecting  to 
enter ;  but,  wnen  A  is  a  limitation,  the  estate  of  B  determines,  and  that  of  D 
commences,  and  he  may  enter  on  the  lands  the  instant  that  the  Eoilore  happens. 
80  also,  if  a  man  by  his  will  devises  land  to  his  heir  at  law,  on  condition  that  ho 

•)  Utt.  t  SIT.    SUt.  a  Eea.  \ 


H  that  tlia  gnntM  shall  not  man?  without  oocBeut  of  paivnt,  goaidiaiL  or  traste^  or  wit  tii 
■k'penton  or  perBone  named,  or  not  to  a  uativa  of  a  particular  conntrj,  and  the  like  will  be 
BDBtainad.  See  Perrin  v.  L70D,  9  Ea«t.  170 ;  Daley  v.  DeBbouTeiie,  2  Atk.  261.  And  a  hiu- 
baad  bas  sadi  an  interen  in  nia  wife  rumuniilg  Btude  afler  hia  death  that  he  may  maks  that 
a  valid  ooadition  of  a  groat  or  devlHe.  Lloyd  v.  I^f d,  16  Jmist,  306 ;  Dnmev  r.  Sohoffler,  2i 
Mo.  170;  Taa^  e.  Lorq]or,  34  Ala.  437;  Fringle  «.  Dnnkley,  14  Sm.  nod  IL  16;  Conunon- 
weolth  v.  StanBai,  10  Pentu  St.  386. 

(10)  The  material  disiinotloii  between  a  condition  and  a  limitation  is,  that  a  condition  doe* 
not  defeat  tbe  e»tate,  Ihoagh  it  be  broken,  trnttl  entry  by  ibe  grantor  or  his  heia,  while  a  UmiUr 
tlon  actoally  detenuitieB  the  estate  withont  any  sot  or  oeremony  whatsoever.  A  Sent,  486, 
4S7:  Proprietor  Ac.,  0.  Onuit,  3  Gray,  147 ;  Tallinaa c.  Snow,  35  He.  343;  Lookverti.  Sav^fe, 
8Strange,947;  1  Waabb.  Real  Prop.  457,  456.  Tbe  rivht  to  make  entry  for  bmaoh  of  oonditioa 
la  not  BSSiBnable  annuate  trran  any  revenion  in  tbe  land  to  wbioh  the  condition  lelatea.  NicoU 
V.  N.  r.  and  B.  E.  B.  Co.,  IS  nTt.  131. 

The  peraon  entiOed  to  make  entry  for  breach  of  oondltion  maf  waive  the  right  to  do  to, 
and  win  bo  legaided  aa  having  done  so  by  any  aot  inoonsiBtent  with  an  btent  to  rely  npi>D  the 
IbrfUtnte.  Ae  where  a  lewdtold  estate  baa  become  foifcrited  for  non-p^meat  of  rent,  and  the 
leeBor  aooepta  from  the  twiant  rant  which  has  aoomed  sQbBaqoent  to  the  breaob.  Bee  Cbalker  v. 
Chalker,  1  Oonn.  79 ;  Coon  e.  Brickett,  S  N.  H.  163 ;  Jaokaon  e.  Allen,  3  Cow.  3ap;  Qxts  v. 
Blanohard,  S  Piok.  S84 ;  Sharon  Inm  Co.  v.  Brie,  41  Penn.  St.  340, 
♦34 
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pays  &  sum  of  money,  and  for  noo-payineiit  devi§ea  it  over,  this  tibsil  be  conddered 
ae  a  limitation  ;  otherwise  no  advantage  conld  be  taken  of  the  non-payment,  for 
none  bnt  the  heit  himself  could  have  entered  for  a  breach  of  condition,  (r) 

In  all  these  instances,  of  limitatiops  or  conditiona  Bnbsegnent^  it  is  to  be 
observed,  tJiat  so  long  as  the  condition,  either  express  or  implied,  either  in  deed 
or  in  law,  remains  unbroken,  the  grantee  may  hare  an  estate  of  freehold,  pro- 
vided the  estate  npon  which  snch  condition  is  annexed  be  in  itself  of  a  freehold 
nature;  as  if  the  original  giant  express  either  an  estate  of  inheritance,  or  for 
life;  or  no  estate  at  all,  which  is  constmctively  an  estate  for  life.  For,  the 
breach  of  these  conditions  being  contingent  and  nncertain,  this  nncertainty 

S reserves  the  freehold,  («}  because  the  estate  is  capable  to  last  forever,  or  at 
ast  for  the  life  of  the  tenant,  supposing  the  condition  to  remain  unbroken. 
Bnt  where  the  estate  is  at  the  utmost  a  chattel  interest,  which  must  determine 
at  A  time  certain,  and  may  determine  sooner  (as  a  grant  for  ninetv-nine  yean, 
provided  A,  B  and  C,  or  flie  survivor  of  them,  shall  so  long  live),  tnis  still  con- 
tinues a  mere  chattel,  and  is  not,  by  such  its  uncertainty,  ranked  among  estates 
of  freehold. 

These  express  conditions,  if  they  be  impassible  at  the  time  of  their  creation, 
or  afterwaraa  become  impossible  by  the  act  of  God  or  the  act  of  the  feoffor 
himself  (11)  or  if  they  be  contrary  to  law  or  rmng?uint  to  the  nature  of  the 
estate,  are  void.  In  any  of  which  cases,  if  they  oe  conditions  »u^equ«nt,  that 
*is,  to  be  performed  after  the  estate  is  vested,  the  estate  shall  become  r  ^..„  -. 
absolnte  in  the  tenant.  As,  if  a  fboffinent  be  made  to  a  man  in  fee-  ^  -I 
simple,  on  condition  that  nnless  be  goes  to  Borne  in  twenty-four  hours ;  or 
nnless  he  marries  with  Jane  S.  b^  Bueh  a  day  (within  which  time  the  woman 
dies,  or  the  feoffor  marries  her  himself) ;  or  unless  he  kills  another;  or  in  case 
he  alienes  in  fee ;  that  then  and  in  any  of  such  cases  the  estate  shall  he  vacated 
and  determine :  here  the  condition  is  void,  and  the  estate  made  absolute  in  the 
feoffee.  For  be  hath  by  the  grant  the  estate  vested  in  him,  which  shall  not  be 
defeated  afterwards  by  a  condition  either  impossible,  illegal,  or  repugnant.(^)  (12) 
But  if  tiie  condition  m  precedent,  or  to  be  performed  before  the  estate  vests,  as  a 
grant  to  a  man  that,  if  he  kills  another  or  goes  to  Borne  in  a  day,  he  shall  have 
an  estate  in  fee;  here,  the  void  condition  being  precedent,  the  estate  which 
depends  thereon  is  also  void,  and  the  grantee  shall  take  nothing  by  the  grant: 
for  be  hath  no  estate  until  the  condition  be  performed.  («) 

There  are  some  estates  defeasible  npon  condition  subsequent,  that  require  a 
more  peculiar  notice.    Such  are, 

III  Estates  held  tn  vadto,  in  gage,  or  pledge ;  which  are  of  two  kinds,  vivum 
vadium,  or  living  pledge;  and  mortuum  vadium,  dead  pledge,  or  mortgage. 

(r)  Cm.  nil.  m.    1  BoQ.  Abr.  Ul.  (t)  Co.  Utt.  U.  (t)  Oo.  Utt.  Wt.  (m)  IbU. 


fa  made  on  conditjon  that  oertain  ietUemeuti  be  made  npon  it,  and  a  chanse  ofinriadiotion,  or 
tile  dbtnrbed  StUe  itf  tbe  oonutiT  nnd«  it  iu{motk»ble.  tJ.  S.v.  Arredondo,  6Pet.eSH;  V.  8. 
«.  Fmuant,  17  How.  660 ;  IT.  B.  p.  Beading,  18  How.  1.  And  ao  where  a  ooaditioa  is  ieagaei  for 
tbebenefit  of  a  thirdpeTBDii,  irikobv  hiaownaot  rendenperfiwiuauoelmpaeBible.  Jones  v.  Doe, 
1  Seam.  KT6 ;  see  Jones  v.  Talker,  13  B.  Moat.  163. 

(IS)  A  oondition  in  general  TMlnint  of  alienation,  either  b^  the  grantee  MmMlfor  on  legal 
rikDoeedingi  agyust  him,  ia  void  in  a  oonveyBnce  in  fee,  aa  repugnant  to  the  estate  convef  ed. 
BlaekBtone  Bank  tt.  Davie,  31  Pick.  49 ;  Taylor  t.  Button,  15  0«o.  103 ;  eee  Newkerk  «.  New- 
keA,  S  Caiaee,  345.  Bat  reawmable  testninte  npon  the  mode  in  wbiob  pronuBee  aro  to  be 
Deed,  mv  be  made  oonditlona  even  in  grants  of  the  fee.  See  OIlLs  v.  Bailer,  1  Foet.  149 ; 
Baj  V.  Blanohard,  8  Pick.  363 ;  Wheeler  c.  Earle,  5  Cuah.  31 :  Teiplank  e.  Wdsht,  33  Wend. 
606.  A  condition  that  land  granted  for  a  ohurch  and  a  school  shall  be  nsed  onlv  tor  a  chnrab  i* 
void  fbr  lepugnaniy.  Canal  Bridge  Co.  v.  Methodist  Sooietf ,  13  Heto.  335.  If  the  act  of  tbe 
law  renden  peribnuanoe  impowible,  the  party  la  excused.  AngteMa  n.  Church  Wardens,  6  Q.  B. 
114. 

Althoni^  equity  wiD  lometimea  reUere  against  (MHtdilioiu  where  tbe  act  to  bo  done  was  such 
that  the  btpaj  teom  (Ulnre  to  perfrnm  it  la  citable  of  a  certain  oompenaation  in  damages,  it 
will  not  aastst  in  enfoicing  tham  by  forfsltnie,  bnt  will  leave  paitipa  to  their  remedy  at  law, 
Warner  ■.  Bennett,  31  Conn,  4TB ;  Ciaue  v.  Vwjm,  9  ifi^.  3B0. 
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ViTum  vadium,  or  living  pledge,  is  when  s  man  borrows  a  Bum  (sappose  2001.) 
of  another  ;  and  grxats  him  an  estate,  as  of  20t  per  annum,  to  hold  till  tho 
rents  and  profits  shall  repay  the  snm  so  borrowed.  This  is  an  estate  conditioned 
to  be  Yuid,  as  goon  aa  snch  sum  is  raised-  ^^^  ^^  ^l^i^  ^f^^  ^1>^  l<^tid  or  pledee 
IB  said  to  be  living;  it  subsists,  and  surviTes  the  debt;  and  immediately  on  the 
discharge  of  that,  results  back  to  the  borrower,  (w)  But  mortuum  veuUum,  a 
dead  pledge,  or  mortgage  (which  is  mnoh  more  common  than  the  other),  is  where 
r  •158 1  *  ™*°  borrows  of  another  a  specific  sum  {e.  g.  300/.)  ♦and  Krants  him 
1  -I   an  estate  in  fee,  on  condition  that  if  he,  the  mortgagor,  shall  repay  the 

mortgagee  the  said  sum  of  300/.  on  a  certain  day  mentioned  in  the  deed,  that 
then  the  mortgagor  may  reenter  on  the  estate  so  granted  in  pledge ;  or,  as  is 
now  the  more  usual  way,  that  then  the  mortgagee  shall  re-couTey  uie  estate  to 
the  mortgagor :  in  this  case,  the  land,  which  is  so  put  in  pledge,  is  bv  law,  in 
case  of  non-payment  at  the  time  limited,  forever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  estate  in  the  lands  is  then  no  longer  conditional, 
but  absolute.  But,  so  long  as  it  continues  conditional,  that  is,  t^tween  the  time 
of  lending  the  money,  and  the  time  allotted  for  payment,  the  mortgagee  is  called 
tenant  in  mortgage,  (x)  But  as  it  was  formerly  a  doubt,  {y)  whether,  by  taking 
such  estate  in  fee,  it  did  not  become  liable  to  the  wife's  dower,  and  other  incnm- 
brances,  of  the  mortgi^ee  (thoagh  that  donbt  has  been  long  ago  overruled  by 
our  courts  of  equity),  (z)  it  therefore  became  osnal  to  grant  only  a  long  term  of 
years  by  way  of  mortgage ;  with  condition  to  be  void  on  re-payment  of  the  mort- 
gage-money :  which  course  has  been  since  pretty  generally  continued,  principally 
Defuse  on  the  death  of  the  mortgagee  sucli  term  becomes  vested  in  his  personal 
repreBentatives,  who  alone  «k  entitled  in  equity  to  receive  the  money  lent,  of 
whatever  nature  the  mortgage  may  happen  to  he.  (13) 

As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately  enter  on  the 
lands ;  but  is  liable  to  be  dispossessed,  upon  performance  of  the  condition  by 
payment  of  the  mortgage-money  at  the  daf  limited.  And  therefore  tiie  usual 
way  is  to  agree  that  the  mortgi^or  shaU  hold  the  land  till  the  day  assigned  for 
payment ;  when,  in  case  of  faunre,  whereby  the  estate  becomes  abeolate,  the 
mortgagee  may  enter  upon  it  and  take  possession,  without  any  possibility  at  law 
of  being  afterwards  evicted  by  the  mortg^or,  to  whom  tiie  land  is  now  forever 
dead.  But  here  again  the  courts  of  eqmty  interpose ;  and  though  a  mortgage 
r «.  Eg  -|  be  thus  forfeited,  and  the  *estate  absolutely  vested  in  the  mortgagee  at 
(■  -I   the  common  law,  yet  they  will  consider  the  real  value  of  the  tenements 

compared  with  the  sum  borrowed.    And,  if  the  estate  be  of  greater  value  than 

miUd.Va.  |z)  UtL  t  S32.  (y)  nild,  f  SST.    CrD.  Or.  ISI.  (•)  Hlldr.  «K 

(13)  Tbeteaie  twoiparta  to  amort§we,  the  oonvefuiiMuidtliedefeaaanae.    These  an  nsatU; 

embiaoed  in  the  same  instrnment,  wtuun  is  eieonted  bj*  the  mortgagor  alone,  and  convert  the 
land  at  the  Mme  time  that  it  spooifiea  the  condition  on  which  the  convejanoe  ahall  be  deiMed. 


jB  thejare  eieonted  separatelv,  in  which  cade  the  mortcagor  exeoate*  the  OMivej- 

anoe,  and  tho  mortgagee  execates  and  deUvera  to  the  mortgagw  an  iuKnunent  of  defeaunoe. 
A  deed  abaotote  in  form  without  aay  written  defeosBOce  \»  nevertbelew  a  mortgage  if  given  to 
pecore  a  pre-existing  debt,  and  resort  may  be  had  to  the  rarrouuding  cironmatancee  to  detenniue 
whether  that  wm  the  real  purpose  or  not.  And  in  some  of  the  Htatea  it  1b  held  that  a  parol  aeree- 
ment  ootemporaoeoiu  with  the  giving  of  a  deed  may  be  shovn  in  order  to  establish  uat  a  deed 
wiw  to  b«  a  mort^Bgo  only.  See  aalAoritles  collected  in  Emerson  v.  Atnater,  T  ICich.  19.  And 
see  Hodges  v.  Ins.  Co.,  8  N,  T.  416 ;  DeKpard  v.  Walbridge,  15  id.  374. 

The  vendor  of  real  estate  who  has  not  caen  fiiUy  paid  the  purchase  money  has  a  Uen  upon  the 
land  for  the  payment,  in  the  absence  of  any  eipresB  oontraot  on  the  sablect,  onless  he  has  looeived 
Monrity  tea  the  payment,  or  the  oircamstauGes  afe  snch  as  to  preclaae  the  idea  that  the  partiea 
expected  each  a  iien  to  aiist  White  «.  "ffUliams,  1  Paige,  5IW;  Sean  v.  Smith,3UicE.  343; 
Chilton  e.  Braiden's  Admr.,  2  Black,  458;  Tobey  v.  HcAlister  S  Vis.  463;  N«ilB.  Kinney,  U 
Ohio,  N.  S.  58 ;  Boos  v.  Bwing,  17  Ohio,  500 ;  Maa^  t>.  Slasw,  31  Tt  277 ;  Iioak  v.  Hopw)  3 
Bush.  179 ;  Piedmont,  <to.  Go.  o.  Green,  3  W.  Ta.  M ;  Boynton  V.  Obsmphn,  49  111.  57.  This 
Hen  ooDtiunes  bo  long  as  (he  land  remains  ia  the  hands  of  the  pmiehaser,  and  would  aba  follow  it 
in  the  hands  of  one  who  reoelred  a  convnyiinoe  with  knowledge  of  the  Hen  ot  without  oonnder- 
■tion.  See  llaokreth  «.  Brmmons,  15  Yea.  3S9,  and  notes  toereto  in  1  Lead.  Cas.  in  Bqnity. 
The  Uen  is  enfiiroed  in  eqol^  as  an  eqnitable  mortgage,  This  lien  doea  not  appear  to  exist  m 
EJmiBB.  Slmpwm  o,  Handee,  3  Eausaa,  173. 
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the  earn  lent  ttiereon,  they  w\\]  allow  the  mortgagor  at  any  reasonable  time  to 
recall  or  redeem  his  estate ;  (14)  paying  to  the  mortgagee  his  principal,  interest, 
and  expenses:  for  otherwise,  in  strictness  of  law,  an  estate  worth  1000?.  might 
be  forfeited  for  non-payment  of  lOOi.  or  a  less  sum.  This  reasonable  advant^e, 
allowed  to  mortgagors,  la  called  the  eo-Mtiyq^rsdMn^itoB:  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  wno  has  possession  of  his  estate,  to  deliver 
it  back  and  account  for  the  rente  and  profits  received,  on  payment  of  his  whole 
debt  Mid  interest ;  thereby  turning  the  morluvm  into  a  kind  of  vivum  vadium. 
Bat,  on  the  other  hand,  the  mortgagee  may  either  compel  the  sale  of  the  estate, 
in  order  to  get  the  whole  of  his  money  immediately ;  or  else  call  upon  the  mort- 
g^or  to  redeem  his  estate  presently,  or  in  default  thereof,  to  be  forever /orectoawi 
ftom  redeeming  the  sune;  that  is,  to  lose  his  eqnity  of  redemption  without 
possibility  of  recall  (15)     And  aim,  in  some  oasea  of  fi^adulent  mortgagee,  (a) 

(a)  Stat.  4  and  S  W.  A  It.  0.  IB. 

(14)  I'nMvoUtsy  of  the  Matnte  of  Unutstioiu  appliM  m  ttnmgjj  to  4  morteaged  estate  u  to 
any  wwi.  Sa  tong  as  tin  eatate  can  be  Bhuwn  to  Rave  been  tieat«d  oe  a  pledge,  bo  long  there 
IB  a  lecoanitlon  of  the  mortwui's  title :  Hodle  r.  Healef,  1  Vex.  aod  Bea.  540 ;  S.  C.  6  Had. 
181 ;  Qrobb  v.  'Woodhoose,  S  Freem.  187 ;  bat  from  the  time  when  all  aoooimt»  have  oeaaed  to 
be  kept  by  Hie  mortgagee ;  and  provided,  al90,heluwinnoother  w^'{eithwiii  oommnnioatioiii 
ta  the  DMwtmor  or  m  dealings  with  third  parties:  Hansard  o.  Hard;,  18  Tes.  459 ;  Ord  v.  Smith, 
Bel.  0&  la  Cba.  10)  admitted  the  BBteta  to  be  held  as  a  wmult;  only ;  Uie  statute  will  begin  to 
nm,  nnleaa  the  mortgagor'B  dtnalion  brioft  Mm  within  some  of  tJie  aavinsB  of  the  atatata ;  and 
if  be  do  not  within  twenty  years  assert  hi«  title  to  redeem,  bis  light  will  faave  been  forfeited  hj 
his  own  laAt*.  Uarquis  m  Cholntondelej  v.  Lord  Clinton,  9  Jao.  and  Walk.  180,  ei  teq.;  VMl- 
ing«.  irUte,  Coop.  4;  a  C,  3  Coi,  300;  Baireu  v.  ICutiu,  IB  Tee.  337.  Bnt  to  show  that  an 
estate  hee  been  treated  as  one  affeoted  by  a  mbsistlnK  mortage,  within  twentv  jears  immediately 
preceeding  a  bill  bnnuht  for  redemption,  parol  evldenoe  w  admissible.  BeeKH  e.  Postletbwaite, 
Coop.  170;  Penre.  lAi-8ton,dted3  0ox,S95;  Bdsello.  Baobanan,  S  Tea.  Jnn.  84. 

In  the  MM  of  If  ontfomeiy  v.  The  Haraaie  of  Bath,  3  Tea.  -660,  a  decree  was  made  for  a  (tire- 
doMum  as  to  the  share  of  one  of  eeveral  Joint  iDcnt^ageea;bnt,  itis  tAbe  observed,  no  oppod- 
tion  was  made  by  the  mort^agoi  In  that  oaae ;  and  it  »  very  donbtfU  whether  a  decree  lor  a 
putial  fbreoloonre  oa^t  ever  to  he  made.  See  Gochbam  e.  Thompson,  16  Tea.  324,  n.  It 
n^  at  aU  events,  ceitam,  Uiere  can  be  n<<  foreolosnre  or  redemption,  milesa  the  whole  of  the 
parties  entitled  to  any  share  of  the  mortgage  monej  are  before  the  oonrl :  Lowe  v.  Morgan,  1  Br. 
368;  Palmer  D.  The  Earl  of  Carlisle,  1  Sun.  andSto.  435;  it  bein^  alwaya  the  objeotof  aoonrt 
of  eqnity  to  moke  a  complete  decree,  embiaoing  the  whole  subject,  and  deteimmng  (as  (tf  as 
possible)  the  rights  of  all  the  parties  interested.  Palk  0.  Clinton,  13  Tea.  6B;  OboImondelMr  e. 
ulioton,  2  Joo.  and  Walk.  134.    Upon  analogons  prindptes,  not  oiuy  the  mortgmor  but  a  eiusa- 

aaent  mortgagee,  who  comes  to  redeem  the  moitnge  of  a  prior  mortgagee,  mnst  oBnt  to  redeem 
,  entii^y ;  althongh  the  second  mortgage  m^  affeot  only  port  of  the  estates  comprised  in  the 
first,  and  the  titles  are  diiTerent.     Palkv.  Cilinton,  13  Tee.  59.] 

(15)  BecMee  Oie  oonveyanoe  and  deleasanoe,  there  is  also  in  the  morteaces  oommonly  given  in 
tlie  United  States  a  third  part,  oalled  the  poiwei  of  sal^  which  is  an  aathorlty  given  by  the  mort- 
gagw  to  the  mortgagee  to  sell  the  land  for  Qm  sadsfitotioii  of  his  debt,  ra&ering  tite  stuplua 
moneys,  if  any,  to  the  mi 
ing  modes  of  foredoenre  may  . 

1.  The  mortgagee  raiy  dispoesees  (he  mortg^r  and  any  one  who  has  oome  into  paesesidoii 
tmderhim  slnoe  the  eivinKorthe  mortgage,  andapply  tiie  rents  andprofltsof  the  orsmlsea  tothe 
satisfeotion  of  Ms  debt.  Bnt  the  right  to  possession  befbre  an  aotnal  fDrecimnre  of  the  mortgage 
by  legal  proceedings  is  now  taken  away  by  statute  in  some  of  the  states.  Bee  Waringv .  Sn^u, 
3  Barb.  Ch,  136 ;  Carulhers  v.  Hnmohrey,  12  Mich.  370. 

2.  The  mortgagee  may  sell  nnder  Mb  power  of  sale.  TheprooeedlngsonBaohsalaareregalated 
by  statate,  and  it  is  generally  repaired  to  be  at  pnblio  motion  after  advertisement  in  some  newM- 
paper,  and  to  be  made  by  the  mortgagee  or  by  some  pnblio  officer.  The  statate  most  be  followed 
m  all  its  ant>stant)^  reqniul«s,  or  the  pnrchaser  wonld  only  become  assignee  of  the  mortgage. 

3.  Themortg^ee  may  file  Ma  bill  in  eaoity  and  obtain  decree  that  the  mortgagor  redeem  wftMn 
■ome  time  fixed  by  the  coort,  or  be  fbrecloBod.  Bnt  generally  the  oonrt.  Instead  of  maiing  wrah 
decree— which  is  called  a  decree  of  $trietfore^o»uT« — will  order  the  premises  sold  to  s^^  tbs 
mortgage  and  costs. 

4.  The  possession  of  the  mortgagee  in  any  case  may  ripen  Into  on  absolute  titie  if  oontinned  for 
twenty  years  without  any  application  of  rents  and  peoBM  upon  the  mortgage,  or  any  reoognition 
of  the  ngbt  of  the  mortgagor  to  redeem. 

And  the  mortgagee,  instead  of  resorting  to  a  foreolosnre,  has  a  right  to  pnTsne  any  personal 
remedy  against  uie  morigwr,  if  the  latter  is  bonnd  by  bond  or  otherwise  tor  the  mortgage  debt. 

The  fbiwtlosure  under  uie  power  of  sale  is  now  regnlated  in  Bn^and  by  statute  23  aud  34  Tie. 
c.  146,  and  six  months'  notioe  to  the  mortgo^  is  reqnired. 
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the  firaodalent  inorto^;oT  forfeits  all  eqaity  of  redemptioii  wbatsoeTer.  (16)  It 
is  not  however  nsaaTfor  mortgagees  to  take  poesession  of  the  mortgaged  estate, 
oiklesa  where  the  aecarity  is  precarioae,  or  BtoaLl ;  or  where  the  mortgu;or  neg- 
lects even  the  payment  of  interest :  when  the  mortgagee  is  frequently  obliged  to 
bring  an  ejectment,  (17)  and  t&ke  the  land  into  his  own  hands  in  thie  nature  of 
a  pledge,  or  the  pignus  of  the  Boman  law :  whereas,  while  it  remains  in  the 
hands  of  the  mortgagor,  it  more  resembles  their  hypotheca,  which  was,  where 
the  possession  of  ^e  thing  pledged  remained  wi&  the  debtor,  (5)  Bnt  bv 
statute  7  Geo.  II,  c.  20,  after  payment  or  tender  by  the  mortgi^r  of  principal 
interest,  and  costs,  the  morl^;t^;ee  can  maintain  no  ejectment;  bat  may  be  com- 
pelled to  re-ossign  his  seconties.  In  OlanvU's  time,  when  the  nniversal  method 
r  *160 1  °'  ooQveyance  was  by  livery  of  seisin  *or  corporal  tradition  of  the  lands, 
1  -1   the  gage  or  pledge  of  lands  was  ^ood  unless  possession  was  also  delivered 

to  creditor ;  "  at  rum  seqwUor  tpsias  vadti  traditio,  euria  domini  regis  hujusmodi 
privatas  conventwnea  tueri  non  solet;"  for  which  the  reason  given  is,  to  prevent 
subsequent  and  fraudulent  pledges  of  the  same  land :  "cum  in  taii  casu pessit 
eadtm  res  pluribug  altia  credxtoribua  tumprius  turn  poaterius  invadiari.  (c)  And 
the  frauds  which  have  arisen  since  the  exchange  of  these  nnblic  and  notorious 
conveyances  for  more  private  and  secret  bargains,  have  well  evinced  the  wisdom 
of  our  ancient  law.(18) 

tuailmelraMioaemmdaoomitiabmelaiitmr,prifrlekgpollttmafptnMiym4eaa1lam1ilektmt,  Imt.Li,l.^. 
<16)  [Br 

01UI7  Imonu  tha 

irtj^  he  baa  volnnl 


4  aod  5  W.  and  M.  e.  16,  if  say  penon  martgaew  his  estate,  and  does  not  prevl- 
B  morUwM  in  wiitiiig  ofa  prior  mortgage,  or  m  an7Jiid2inBiit  or  inonmbranoe, 
dnntaiUj  bnniKht  npos  the  e«t*te,  th«  mmigagee  ■hallhoM  the  eetate  u  an  Bbeo- 


inte  pniohaser,  free  from  the  equity  of  mdemptloD  of  th«  mortgagcv.] 
(17)  [llie  mortgaoM  !•  not  now  obliged  to  bilng  an  ^ootmant  to  raoi 
(  the  estate,  tor  it  lus  been  detomiiiied  that  when  mere  ia  a  tenant  in  poesesaiMi,  bj  a  U 


IT  obliged  to  bilng  an  ^ootmant  to  raoover  the  routa  and  pmfiti 


jaior  to  Uie  mmtg&Ke,  the  mortgagee  m^  at  aoy  time  ^ve  him  notice  to  par  the  rent  to  him ; 
and  he  may  diitrom  Rir  aU  Hie  rent  which  u  due  at  the  time  of  the  notlae,  and  abo  for  atl  that 
aooraeeaftemidB.  lfDM«.  GallimM«,Dong.3r9.  The  mortgagor  hat  no  inteieM  in  tbeptemlMi, 
bat  by  the  mare  ludnlgenM  of  Ute  mntgogee ;  lie  has  not  even  the  estate  of  a  tenant  at  will,  tat 
it  is  held  he  nun- Im  prevented  from  oanTinf  awajtheemUemaDtajOrtheon^wliiohhehimMlf 
hag  sown.    lb.  3  FonbUoqae  on  Eqaitir,  SS6. 

If  the  mortgaaor  gtauts  a  leaa*  alter  the  mortgage,  tho  mortgacee  maj  raoover  the  poasearfon 
of  the  premlMS  in  an  ^ectment  against  the  tenant  in  poesesaloa  without  a  previona  notioe  to  quit. 
3  Kaat,  449 ;  Keeoh  v.  HolL  1  Dong.  91.] 

(IB)  tif  ft  mortgagee  n^ect  to  take  poeaeeilon  oC  or  if  he  part  with  the  tiUe  deeds  at,  tha 
mortgaged  jn^per^,  with  a  view  to  enatde  the  mortgagor  to  oommit  frauds  npon  third  parraia, 
he  wul  M  poa^oned  to  inonmbnuoen  wbo  have  beau  deedved,  and  indnoed  to  advanoe  nuney, 
bj  bis  ooUndon  with  the  mortgacoi ;  bat  Qie  mere  oironmatanoe  of  not  taUu  or  keeping  posses- 
oon  ot  the  title  deeds,  ia  not,  of  itself  a  mffloient  ground  for  pos^cming  Uie  fimt  moc^agse; 
nnleea  there  be  fraud,  oonoealnient,  or  sane  snoh  porpoae,  or  omumirenoe  in  anoh  porpoae:  ot 
that  KToasoe^fienoeirtiiehamonDt*  to  evidenoe  of  a fiandnlent  intention:  Bvans  v.  Bioknall,  6 


9Pr.  987;  Peter  v.  KaKell,diIb.  Bq.  Bep.  1S3;  and,  of  oomae,  a  prior  iuoambranon,  to  whose 
oham  on  the  estate  iNieseMDim  of  the  IJtu  deeds  is  not  a  neoeseaij  Inddent,  eaiiW  1»  paMponed 
to  snDseqnent  inonmbianoen,  beoaoBe  hs  ia  not  in  poRaeaaion  of  the  title  deeds.  Hatper  «.  nnl- 
dei,  4  Mad.  138;  Tonriev.  Band,  3Br.  663, 

Among  mortgagees,  where  none  of  them  have  the  legal  estate,  the  rule  in  eqni^  Is,  that, 
emlpHor  atttnipore  potior  ft  Jitrt;  and  Oie  several  laciunbranoea  moat  be  paid  aoooiding  to 
fbm  priority  in  point  of  time.  Bnoe  v.  Dnohesa  of  Marlborongh,  S  P.  Wma.  496 ;  Claike  v. 
Abbott,  Bernard,  Oh.  Rep.  460 ;  Eari  of  Pomfret  v.  Lord  Windsor,  2  Tea.  Sen.  486 ;  Manndiell 
V.  Huindnill,  19  Tea.  360 ;  Mackreth  v.  Svmmons,  16  Vea.  364.  But  when,  of  aereral  persons 
having  eqnai  equity  in  their,  foror,  one  naa  been  fortnnste  or  prudent  enoogh  to  get  in  the 
legal  estuo,  tie  may  make  all  the  adTaatage  thereof  whioh  the  law  admits,  and  Ihna  preteot 
hia  title,  though  aabsaqnent  in  point  of  time  to  that  of  oUii>r  clumanta;  oonits  of  equity  will 
not  Interfere  m  such  caaea,  but  leave  the  law  to  prevail  In  conformity  to  tiiis  settled  doctrine, 
if  an  estate  be  encumbered  with  several  mortgage  debltj  the  last  mortgagee,  pirmded  he  lent 
his  money  bona  fide  and  withont  notice,  may,  by  taking  in  the  fint  inonmbrsjice,  oarcying 
with  it  the  legal  extate,  protect  himself  against  any  intermediate  mortgage  1  no  meme  mon- 
ngee  can  take  the  estate  out  of  bis  tiande,  without  redeeming  the  last  incnmbraiice  as  well  oe 
Uie  firm.  Wortley  t>.  Birkhead,  2  Tea.  Ben.  673 ;  Morret  c.  Pa^e,  S  Atk.  63 ;  Frere  v.  Moure,  6 
Pr.  487 ;  Bamett  r.  Veston,  19  Tea.  1^    Bnt^  to  support  the  doctrine  of  tacking,  the  Glimea 
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ly.  A  Fourth  species  of  estates,  defeasible  on  conditioiL  Bnbseqneut,  ars  those 
held  br  ttatule  merchant,  and  statute  atapls;  which  are  verr  nearly  related  to 
the  mvuM  vadium  before  mentioned,  or  estate  held  till  the  profits  thereof 
shall  diacharge  a  debt  liquidated  or  ascertained.  For  both  the  statate  merchant 
and  statute  staple  are  securities  for  money;  the  one  entered  into  before  the 
chief  magistrate  of  some  trading  town,  pnrsnaiit  to  the  statate  13  Edw.  I,  de 
mercatoninis,  and  thence  called  a  statute  merchant;  the  other  pursuant  to  the 
statute  27  Edw.  Ill,  c  9,  before  the  mayor  of  the  staple,  that  is  to  say,  the  grand 
mart  for  the  principal  commodities  or  manuiactnres  of  the  kingdom,  formerly 
held  by  act  of  parliament  in  certain  trading  towns,  (d)  from  whence  this  secnritv 
is  called  a  statute  staple.  They  are  both,  I  aay,  secnrities  for  debts  acknowl- 
edged to  be  due ;  and  originally  permitted  only  among  traders,  for  the  benefit 
of  commerce ;  whereby  not  only  the  body  of  the  debtor  may  be  imprisoned,  and 
his  goods  seiised  in  satisfaction  of  the  debt,  bnt  also  his  lands  may  be  delivered 
to  the  creditor,  till  oat  of  the  rents  and  profits  of  them  the  debts  may  be  satis^ 
fied ;  and,  during  snch  time  as  the  creditor  so  holds  the  lands,  he  is  tenant  %y 
statute  merchant  or  statate  staple.  There  is  also  a  similar  security,  the  recog- 
nizance in  the  natnre  ijf  a  statute  stable,  acknowledged  before  either  of  the  chief 
justices,  or  {out  of  term)  before  their  sabstitntes,  the  mayor  of  the  staple  at 
Westminster  and  the  recorder  of  London  ;  whereby  the  benefit  of  this  mercan- 
tile transaction  is  extended  to  all  the  kin^s  subjects  in  Kener&l,  by  virtae  of  the 
statute  23  Hen,  VIII,  o.  6,  amended  by  8  Geo.  I,  c.  26,  miioh  directs  such  recog- 
nizances to  be  enrolled  and  oertifled  into  chancery.  Bat  these  bv  the  Statute 
of  Frauds,  39  Car.  II,  c  3,  are  only  binding  upon  we  lands  in  the  nands  of  bona 
Jide  purchasers,  fVom  the  day  of  their  enrolment^  which  is  ordered  to  be  marked 
OD  the  record. 

V.  Another  similar  conditional  estate,  created  by  operation  of  law,  for  security 
and  satisfitctionofdebt^  iacal]ed,an  *e8tate  by  elBgit.  What  saelegit  r^j^gi-i 
is,  and  why  so  called,  will  be  explained  in  the  third  part  of  these  Oom-  ^  ^ 
mentaries.  At  present  I  need  only  mention  that  it  is  the  name  of  a  writ, 
founded  on  the  statute  (e)  of  Westm.  3,  by  which,  after  a  plaintiff  has  obtained 
judgment  for  his  debt  at  law,  the  sheriff  gives  hin^  posaession  of  one-half  of  the 
defendant's  lands  and  tenements,  to  be  occupied  and  enjoyed  until  his  debt  and 
rtfjSeaBookl.o.  a  (tj  UBiw.I,  o.  18. 

of  the  dnniDutanoei  nnder  whioh  tim  loan  dedred  to  be  taoked  was  made,  mTist  be  liable  to 
DO  impeMfament :  Uaimdifill  c.  Hanndrell,  10  Yes.  360;  and,  thoo^  the  point  baa  never 
oalled  tor  dcoiBfon,  It  has  been  said  tu  be  very  donbtftil,  whether  a  Uurd  mort^ai^,  bj  tajdng 
hi  Oie  fint  mortingB,  can  eiclade  the  aeoosd,  if  Uie  firat  mortgagee,  when  be  conveyed  to 
Uw  Udid,  knew  m  tbe  seoiuid.  JCankraUi  v.  Symmooi,  15  Vea.  336.  Indispntably,  a  mort' 
'     '       "  ~   ~      '       -~'y  of  redemptkiti,  or  a  pinnw  inoambrsuoer,  oannot 

:,  oonMqnentlv,  a  iiK^t^age  wbioh  he  has  got  in) 


gugM  pnrobaiDiig  the  mortoastH^  cqiuty  o 
Bet  up  a  prior  mortgage  m  his  own,  (nm, 
agaiiiit  M««iM  ineumbraoow  of  whieh  he  nad 


againit  M««iMineumbraobwof  whiehhenadsotiee.    Tounuii  *.  Stewe,  3  ICeriv.  SS4i 

ff.  Itnrgstiujd,  1  P.  Wnw.  3U3 )  Uonet  e.  Paake,  2  ±tk.  (&.    Upon  HOalaBOiiB  principleo,  u  we 

fiiut  mortfjagtie  ertood  by,  wiUumt  diHcIoaing  Ida  own  iuoiuubrauae  on  the  estate,  when  the 


a  tiiat  tbe  estate  was  liable  fbr  no 


HCoDd  mortfragee  advaocM  hia  mtHiey,  Ditd«r  the  pnTraafdoD  that  tL.  _ 

pilw  debt;  the  first  mortgagee,  in  Jost  reoompeuse  i^  his  frandnleot  ooncealment,  will  be 
pos^oned  to  the  aaoond.  ijid  the  rule,  as  well  a^  the  reaaou,  of  deiMoD  is  the  aame,  irtiere 
uiB  mortgagor  ha«  gained  an/  other  advantage,  In  snbaeqnent  dealinga  reapeotbig  the  mort- 

__> ■_... . _.... igagee.    Becket ».  Cordlay,  1  Br.  357 ;  Berriaford  e. 

eitraeted  bom  2  Hovenden  on  Frands,  183.  196.] 
nngEkgeB  aoes  not  prevail  in  tbe  United  States.    4  Kent,  176.    Here 

.  _        .„  nnder  which  the  recordu  of  a  public  office  in  the  oonnty  or  town  in 

tbe  lands  lie  are  eappoaed  to  give  fall  thfbrmatdon  of  tbe  grants  or  Uena  aff^tiog  a  title. 


any  one  who  has  a  dead  or  mortgage  wbioh  he  faila  to  pat  on  reoord  in  this  office,  L 
eldsR"-'- -' ■  --       ^-'  "»-     --         - 

getalt— , „ . ,  —     -, 

ute  eii«tence  of  the  flrat  conveyance  at  the  time  of  reoeiving  his  own.  oi  if  he  wab  notified 


have  W»  rightij  cut  off  by  a  sabseqnent  deed  or  mort^^ge  froln'  tihe  same  grantor,  provided 
the  0&nlee  therein  receives  the  Mune  in  good  itiitb  ana  for  valuable  conaideration  paid,  and 
italt  dnlj  recorded.     Bnt  ancb  neoond  gtwitee  will  not  be  protected  if  he  actnally  knew  of 


thereof  Bnt  a  notice  aiterwnrds  and  before  Mb  conveyance  is  recorded  will  not  defeat  hia 
priori^  if  he  sncceeda  in  getting  bia  coDvejaobe  upon  reoord  flrat.'  IWa»hb.  Beal  Ftop.  536, 
m;  4  Kent,  173. 


,)glC 
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diunages  are  folly  paid:  and  daring  the  time  he  so  holds  tjiem,  he  is  called 
tenant  bj  elegit.  It  is  easy  to  obserre,  that  this  is  also  a  mere  conditiona]  estate, 
defeasible  as  soon  as  the  debt  ie  levied.  Bnt  it  is  remarkable  that  the  feudal  re- 
straints of  alienating  lands,  and  ohai^ng  them  with  the  debta  of  the  owaer, 
were  sofl«ned  much  earlier  and  moch  more  effectually  for  the  benefit  of  trada 
and  commerce,  than  for  any  other  ooneidenttten.  Before  the  statate  of  quia 
emptoreg,  (/)  it  is  generally  thought  that  the  proprietor  of  hmda  was  enabled  to 
alienate  no  more  uan  a  moiety  of  them :  the  statute  therefore  of  Weetm.  It, 
permits  only  ao  much  of  them  to  be  affected  by  the  process  of  law,  as  a  maa  was 
capable  of  alienating  by  his  own  deed.  But  by  the  statute  de  mercaioribtia 
(passed  in  the  same  year)  (g)  the  whole  of  a  man's  lands  was  liable  to  be 
pledged  in  a  statute  merchant,  for  a  debt  contracted  in  trade;  though  only  ludf 
of  them  was  liable  to  be  taken  in  execntiou  for  any  other  debt  of  the  owner.  (19) 
I  shall  oonclnde  what  I  had  to  remark  of  these  estates,  by  statute  merchant^ 
statute  staple,  and  ele^t,  with  the  observation  of  Sir  Edward  Ooke.  (A)  "  These 
tenants  have  nncertam  interests  in  lands  and  tenements,  and  yet  thev  have  bnt 
chattels  and  no  freeholds ;"  (which  makes  them  an  exception  to  tne  general 
rule)  "  because  thongh  they  may  hold  an  estate  of  inheritanoe,  or  for  life,  ut 
Kbervm  ienementum,  until  {heir  debt  be  paid ;  yet  it  shall  go  to  Uieir  executors : 
for  ut  is  similitudinary ;  and  though  to  recover  their  estates,  they  shall  have  the 
same  remedy  (by  assise)  an  a  tenant  of  the  freehold  shall  have,  (i)  yet  it  is  bat 
r*l(!21  the  ^similitude  of  a{Veehold,andnuUt(m«i>ntfaM^uf«n).  Thisindeed 
^  ^  only  proves  them  to  be  chattel  interests,  because  they  go  to  the  exeon- 
tors,  which  is  inconsistent  with  the  nature  of  a  fi^ehold ;  but  it  does  not  assign 
the  reason  why  these  est^iee,  in  contradistinction  to  other  uncertain  interests, 
shall  vest  in  the  executors  of  the  tenant  and  not  the  heir ;  which  is  probid^ly  owing 
to  this :  that,  being  a  secarity  and  remedy  provided  for  penonal  debts,  due  to 
the  deceased,  to  which  debts  the  executor  la  entitled,  the  law  has  therefore  thus 
directed  their  snocession ;  as  judging  it  reasonable  from  a  principle  of  natural 
equity,  that  the  security  and  remedr  should  be  vested  in  those  to  whom  ths 
debts  if  recovered  would  belong.  For  upon  tiie  sune  principle,  if  lands  be  de- 
vised to  a  man's  ezeoator,  until  out  of  their  profite  the  debta  due  ftom  the 
testator  be  discharged,  this  interest  in  the  lands  shall  be  a  chattel  int«TGst,  and 
on  the  death  of  such  executor  shall  go  to  Am  exeontors :  {k)  because  thev,  being 
liable  to  pay  the  original  testator's  debts,  ao  fer  as  his  assete  will  extend,  are  in 
leasoQ  entitled  topossesa  that  fond  out  of  whidihe  has  directed  them  to  be  paid. 


OHAPTEB  XL 

OF  ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSION. 

HiTHBBTO  we  have  oonsidered  estates  solely  with  regard  to  their  dnration,  or 
the  quajUitjf  of  interest  which  the  owners  have  therein.  We  are  now  to  con- 
sider them  m  another  view ;  with  regard  to  the  time  of  their  enjoyment,  when 
the  actual  pernancy  of  the  profits  (that  is,  the  taking,  perception,  or  receipt, 
of  the  rente  and  other  advantages  andng  therefrom)  begins.  Estates  therefore 
with  respect  to  this  consideration,  may  either  be  in  posetesion,  or  in  expectancy: 

lyjlSBdw.L  rffJUKdw.I  rU  1  Init.  «,  11. 

fi/The  word!  itfUte  itMute  A  MaroMr'Aw H«,  'i futittporUr  brtfdt  noMle  iUtMltbte,amxl  liuamdt 

(t)  Go.  Lltt.'a. 


Chap.  11]  Bbtatbb  ih  Remaindbb.  168 

and  of  expeotULoies  there  are  tiro  woiis ;  one  oieitted  by  the  act  of  Qie  parties 
called  a  rmaaindur;  the  other  by  act  of  law,  and  called  a  revertion.  (1) 

I.  Of  estates  in  posseseum  (which  are  sometimea  called  estates  executed, 
whereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  depending  on 
any  subsequent  cinmmstanoe  or  contingency,  as  in  the  case  of  estates  exeeuiorv), 
there  is  litde  or  nothing  peculiar  to  be  observed.  All  the  estates  we  have  hiu- 
erto  spoken  of  are  of  t£is  kind ;  for,  in  laying  down  general  mlea,  we  osnally 
appl?  them  to  sach  eatatea  aa  are  then  actually  in  the  tenant's  possession.  Bat 
the  aoctrine  of  estates  in  expectancy  oontains  some  of  the  nicest  and  most  ab- 
■trose  leamins  in  the  EngUefa  law.  These  will  therefore  require  a  mianta 
discussion,  and  liemand  some  degree  of  attention. 

IL  An  estate  then  in  remaitider,  may  be  defined  to  be  an  estate  limited  to 
take  efi^t  and  be  enjoyed  after  another  estate  is  determiDied.(2)  *Ab  if  a  j-  micA  i 
man  seised  in  fee-simple  granteth  lands  to  A  for  twenty  years,  and,  after   ■-  ^ 

the  determinadoH  of  the  said  term,  then  to  B  and  his  heirs  forever :  here  A  ia 
tenant  fbr  yean,  remainder  to  B  in  fee.  In  the  first  place,  an  eetate  for  years  is 
created  or  carved  oat  of  the  fee,  and  ^ven  to  A ;  and  the  residue  or  remainder 
of  it  is  given  to  B.  Bat  both  these  interests  are  in  &ot  only  one  eetate ;  the 
presutt  term  of  years  and  the  remainder  f^terwards,  when  added  together,  being 
equal  only  to  one  estate  in  fee.  (a)  They  are  indeed  different  parts,  but  they 
constitute  only  one  w/iole;  they  are  carved  out  of  one  and  the  same  inheritance; 
t^ey  are  both  created,  and  may  both  subsiBt,  together ;  the  one  in  possession, 
the  other  in  expectauOT-  So  if  land  be  granted  to  A  for  twenty  years,  and  after 
the  determination  of  the  said  term  to  B  for  life ;  and  after  the  determination  of 
B's  estate  for  Ufe,  it  be  limited  to  C  and  bis  heirs  forever ;  this  makes  A  tenant 
fbr  years,  with  remainder  to  B  for  life,  remainder  over  to  C  in  fee.  JAov  here 
the  estate  of  inheritance  undergoes  a  division  into  three  portions;  there  is  first 
A's  estate  for  years  carved  out  of  it ;  and  ^ler  that  B's  estate  for  life ;  and  then 
the  whole  that  remains  is  limited  to  0  and  his  heirs.  And  here  also  die  first 
estate,  and  both  the  remainders,  for  life  uid  in  fee,  are  one  eetate  only ;  being 
BOtbing  bat  fiarts  or  portions  of  one  entire  inheritance;  and  if  there  were  a 
hundred  remainders,  it  would  still  be  the  same  thing;  upon  a  principle  grounded 
in  mathematical  truth,  that  all  the  parte  are  equa^  and  no  more  than  equal,  to 
the  who]&  And  hence  also  it  is  easy  to  collect,  that  no  remainder  can  be  limited 
after  the  grant  of  an  estate  in  fee-simple :  {i)  because  a  fee-simple  is  the  highest 
and  largest  estate  that  a  subject  is  capable  of  enjoying ;  and  he  that  is  tenant 
in  fee  hath  in  him  the  whole  of  the  estate ;  a  remainder  therefore,  which  is  only 
a  portion,  or  reddotu^  »ar^,  of  the  estate,  cannot  be  reserved  after  the  whole  is 
disposed  o£  A  particular  estate,  with  all  *the  remainders  expeotent  r  *]  ok  i 
thereon,  is  only  one  fee-simple :   as  40i.  is  part  of  1001  and  60i.  is  the   >-  J 

remainder  of  it ;  wherefore,  after  a  fee-simple  once  vested,  there  can  no  more 
be  a  remainder  limited  thereon,  than,  after  tne  whole  lOOJ.  is  appropriated,  there 
oaSi  be  any  residue  subsiating. 

faj  Co,  ua.  MS.  re;  Piowd. ».  vmgb.  iw. 

(1)  Aa  estate  In  poneMkui  «zista  where  the  ownet  ii  BntiQed  to  immAfliahi  potmrndtra ;  an 
Mbtta  in  Bipeotaiuf  ia  where  the  li^t  to  -oonaeBtiaa  U  postponed  to  a  fntnre  peiioo. 

A  remainilBi  ia  a  fntim  eglate,  to  take  effect  in  poggeesioii  on  the  determinatloii  at  n  preoeJent  '• 
eBtat«  which  it  oreated  by  the  same  meiCniment.  It  ii  ft  vetted  remunder  when  there  in  a  peieon 
tn  being  who  would  have  an  iminediatfl  right  to  poneanon  upon  the  oetudng  of  the  precedent 
eilale.  It  ii  >  oontiDgent  retoBindei  if  the  penon  to  whom,  or  the  event  upon  whioh  it  ia  lim- 
ited, is  uncertain. 

A  levenion  is  tiie  reeldne  of  an  estate  left  in  the  gnntor.  or  in  the  hdn  of  a  testator,  and  to 
whkdi  he  or  they  will  succeed  in  pmseaalon  on  the  oetemunatioa  of  a  parUonlar  estate  granted 
or  devised  bj  him. 

(8)  The  law  regarding  remundera  has  been  much  changed  by  statntee  In  some  of  the  Ameri- 
can BtatM,  and  n'lthout  attempting  to  point  ont  the  changes  spMrifically,  the  reader  fs  r^erred  to 
the  671h  Lecture  of  Chanoellor  Kent,  and  to  2  Waahb.  on  Beal  Proper^,  364.  The  anUior  last 
named  gives  refcrencea  tn  the  atatalea  of  the  MTCnl  atatas. 
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Thna  mnch  being  premised,  we  ahall  be  the  better  enabled  to  comprehend  the 
roles  that  are  laid  down  by  law  to  be  observed  in  the  creation  of  remainderg, 
and  the  reasons  npon  which  those  mles  are  founded. 

1.  And,  first,  there  nnst  necessarily  be  some  particular  estate  nieoedeot  to 
the  estate  in  remainder,  (c)  As,  an  eetate  for  years  to  A,  remainaer  to  B  far 
life ;  or,  an  estate  for  life  to  A,  reniainder  to  B  in  tail  This  precedmt  estate  is 
called  the  particular  estate,  as  being  only  a  email  part,  or  particnla,  of  the  in- 
heritance; the  residue  or  remainder  of  which  is  grant«d  OTor  to  another.  The 
neceasity  of  creating  this  preceding  pardcnlar  estate,  in  order  to  make  a  good 
remainaer,  ariBea  &om  this  plain  reason :  that  r&mainder  is  a  relative  expression, 
and  implies  that  some  part  of  the  thing  is  preTionsly  disposed  of;  for  irtiere  tbe 
whole  IB  conveyed  at  once,  there  cannot  possibly  exist  a  remainder;  bnt  the 
interest  granted,  whatever  it  be,  will  be  an  estate  m  posseesion. 

An  es&te  created  to  commence  at  a  distant  period  of  time,  withont  any  inter- 
vening estate,  is  therefore  properly  no  remainder;  it  is  the  whole  of  the  gift, 
and  not  a  residuary  part.  And  each  future  estates  can  only  be  made  of  chat- 
tel interests,  which  were  considered  in  the  light  of  mere  contracts  by  the  uicient 
law,  (d)  to  be  executed  either  now  or  hereafter,  as  the  contracting  parties  should 
Kree;  bnt  an  estate  of  freehold  mnst  be  created  to  commence  immediately. 
For  it  is  an  ancient  mle  of  the  common  law,  tiiat  an  estate  of  freehold  cannot 
be  created  to  commence  in  futuro;  but  it  onght  to  take  effect  presently  either 
r  *166 1  ^  possession  or  remainder;  (e)  becanae  at  *oommon  law  no  &euiold  in 
'■  J   lands  coald  pass  without  livery  of  seisin ;  which  must  o^^ate  either 

immediately,  or  not  at  alL  It  would  uierefore  be  contradictory,  if  an  estate, 
which  is  not  to  commence  till  hereafter,  could  be  granted  bv  a  conveyance  wMc^ 
imports  an  immediate  possession.     Therefore,  though  a  lease  to  A  for  seven 

{ears,  to  commence  from  next  Michaelmas,  is  good ;  yet  a  conveyance  to  B  of 
ande,  to  hold  to  him  and  his  heirs  forever  from  the  end  of  three  yean  next 
ensuing,  is  void.(3)  8o  that  when  it  is  intended  to  grant  an  estate  of  freehold, 
whereof  the  enjoyment  shall  be  deferred  till  a  future  time,  it  is  necessary  to 
create  a  previous  particular  estate,  which  may  subsist  till  that  period  of  time  is 
completed ;  and  for  the  grantor  to  deliver  immediate  possession  of  the  land  to 
the  tenant  of  this  particular  estate,  which  is  construed  to  be  giving  possession 
to  him  in  remainder,  since  his  estate  and  that  of  the  particular  tenant  are  one 
and  the  same  estate  in  law.  As,  where  one  leases  to  A  for  three  yeara,  with 
remainder  to  B  in  fee,  and  makes  livery  of  seisin  to  A ;  hereby  the  lively  of  the 
freehold  is  immediately  creaied,  and  vested  in  B,  during  the  oontinuance  of  A's 
term  of  years.  The  whole  estate  passes  at  once  from  the  grantor  to  the  grantees, 
aaii  the  remainder-man  is  seised  of  his  remainder  at  the  same  time  that  the 
termor  is  possessed  of  his  term.  The  enjoyment  of  it  must  indeed  be  deferred 
till  hereafter;  but  it  is  to  all  intents  snd  purposes  an  estate  oommDnoing  m 
praaenti,  though  to  be  occupied  and  enjoyed  in  fu/uro. 

As  no  remainder  can  be  created  without  suon  a  precedent  particular  estate, 
therefore  tbe  particular  estate  is  said  to  auj>port  the  remainder.  Bat  a  lease  at 
will  is  not  held  to  be  snch  a  particular  estate  as  will  support  a  remainder  over.  (/) 
For  an  estate  at  will  is  of  a  nature  so  slender  and  precarious  that  it  is  not 
looked  upon  as  a  portion  of  the  inheritance ;  and  a  portion  must  first  be  taken 
out  of  it,  in  order  to  constitute  a  remainder.  Besides,  if  it  be  a  f^bold 
remainder,  livery  of  seisin  must  be  dven  at  the  time  of  its  creation ;  and  the 
r  *167 1  ^'T  **f  ^^^  grantor  to  do  this  determines  the  estate  at  will  ♦in  the  very 
•■         ^   instant  in  which  it  is  made :  (^>  or  if  the  remainder  be  a  chattel  interest, 

rcjCo.UU.U.    Ploin].»  fdjIUTTB.lSi.  Ca;iBsp.H,  r/)SB«p.  9.         ff J  Dj".  la 

(3)  Thii  doctrine,  however,  do«i  not  applj  to  oonveTonoes  having  operation  under  tbe  etatnte 
of  niM ;  Kooh  h  bargain  Bud  sale,  covenant  to  stand  aeiied,  ic,  under  whiah  tbe  nae,  nntQ  tbe 
time  limited,  will  resnlt  to  tlie  bargainor  uid  his  heirs.  And  bf  stMate  in  maaj  of  Uie  Amer- 
ioao  atatea  tike  mle  as  stated  in  the  text  is  abolished  or  easentiallr  modified.  8aa  8  'Waahb.  Keal 
Pn^.  264. 
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though  perhaps  th«  deed  of  creatioii  might  operate  aa  a  future  contract,  if  tJie 
tenant  for  years  be  a  party  to  it,  yet  it  is  void  by  way  oirsmattider :  iax  it  ib  a 
aepaiate,  iDdepeodent  contract,  distinct  firom  the  precedent  estate  at  will ;  and 
every  remainder  must  be  part  of  one  and  t^e  same  eatate,  oot  of  which  the  pre- 
ceding particnlar  estate  ia  taken,  {k)  And  hence  it  is  generally  true,  that  if  the 
paiticnlar  estate  is  void  in  its  creation,  or  by  anr  means  is  defeated  afterwards, 
the  remainder  snj^rted  thereby  shall  be  defeated  also :  (i)  (4)  as  where  the  par- 
ticular estate  is  an  estate  for  the  life  of  a  person  not  in  ssae;  (h)  or  an  estate  for 
life  Qpon  oonditioii,  on  breach  of  whioh  condition  the  grtutoi'  enters  and  avoids 
the  estate ;  (1)  in  eitiier  of  these  cases  the  remainder  over  is  void. 

2.  A  second  rule  to  be  observed  is  this ;  that  the  remainder  moet  commence 
or  pass  out  of  the  grantor  at  the  time  of  the  creation  of  the  particular  estate,  (m) 
Ab,  where  there  is  an  estate  to  A  for  life,  with  remainder  to  B  in  fee :  here  B's 
remainder  in  fee  paasea  from  the  grantor  atthe  same  time  that  seisin  is  delivered 
to  A  of  his  life  estate  in  posseeaion.  And  it  is  this  which  induces  the  necessity 
at  common  law  of  livery  of  seisin  being  made  on  the  particular  estate,  whenever 
a  freehold  remainder  is  created.  For,  if  it  be  even  limited  on  an  estate  for  years, 
y  that  the  lessee  for  years  should  have  livery  of  seisin,  in  order  to 


convey  the  ireebold  &om  and  out  of  the  grantor,  otherwise  the  remainder  is 
void,  (n)  Not  that  the  livery  is  necessary  to  strengthen  the  estate  for  years ; 
but,  as  livery  of  the  land  is  reqaisite  to  oonvej  the  freehold,  and  yet  cannot  be 
given  to  him  in  rraoainder  without  in&inging  tiie  possession  of  the  lessee  for 
yeaifi,  tha«fore  the  law  allows  snidi  livery,  made  to  the  tenant  of  the  particular 
estate,  to  relate  and  innte  to  him  in  remainder,  as  both  are  but  one  estate  in 
law.  (o) 

*3.  A  third  rule  respecting  remainders  is  this :  that  the  remainder  r  vi  do  -i 
must  vest  in  the  grantee  durmg  the  continuance  of  the  particular  estate,  *■  ^ 
or  eo  inatanti  ^a,i  it  determines,  (p)  (5)  As,  if  Abe  tenant  for  life,  remainder  to 
B  in  tail :  here  B's  remainder  is  vest^  in  him,  at  the  creation  of  4ie  particalar 
estate  to  A  for  life :  or  if  A  and  B  be  tenants  for  their  joint  lives,  remainder  to 
the  survivor  in  fee ;  here,  thonzh  during  their  joint  lives,  the  remainder  is 
vested  in  neither,  yet  on  the  death  of  either  of  them,  the  remainder  vests 
instantly  in  the  survivor ;  wherefore  both  these  are  good  remainders.  But,  if 
an  estate  be  limited  to  A  for  life,  remainder  to  the  eldest  son  of  B  in-taU,  and 
A  dies  before  B  hath  any  son ;  here  the  remainder  will  be  void,  for  it  did  not 
vest  in  any  one  during  the  continuance,  nor  at  the  determination,  of  the  par- 
ticular estete :  and  even  supposing  that  B  should  afterwards  have  a  son,  he  snaU 
not  take  by  this  remainder ;  for  as  it  did  not  vest  at  or  before  the  end  of  the 
particular  estate,  it  never  can  vest  at  all,  but  is  gone  forever,  {q)  And  this  depends 
mon  the  principle  before  laid  down,  that  the  precedent  pa^cular  estate,  and 
the  remainder,  are  one  estate  in  law ;  they  must  therefore  subsist  and  be  m 
ease  at  one  and  the  same  instant  of  time,  either  during  the  continuance  of  tiie 
first  estate,  or  at  the  very  instant  when  that  determines,  so  that  no  other  estate 
can  poBsiblv  come  between  them.  For  tjiere  can  be  no  intervening  estate  between 
the  particular  estate  and  the  remainder  supported  thereby  :(r)  the  thing  supported 
must  &11  to  the  ground,  if  once  its  supporii  be  severed  thmi  it.  (6) 

WBann-lBl.  (1)  Co.  UU.  S9B.  1»)  a  Bidl.  Abr.  4U. 

(I)  1  Jon.  U.  (M,  Utt.  f  OTl.    Plowd.  IB.  (a)  Utt.  f  60.  (01  Co.  Utt.  «.. 

<j»FlD»d.».    IBep.  H.  lillBep.  1S8.  (r|SBep.II.  i, 

(4)  It  Is  provided  oUierwise  by  atatnto  fa  BeVeTal  of  the  Umtod  Statee.  3  Wubb.  Seal 
Pnm.  366. 

(&)  This  mle  ia  alsn  cbaDged  bj  ststnte  in  wine  iif  the  etkUe.    See  4  Kent,  346. 

(6)  [Bj  the  fenda]  law,  Uie  freehold  conld  not  be  vaoant,  or,  oe  it  vbs  termed.  In  abeyanoe. 
There  moat  have  been  a  tenant  to  falfill  the  fendal  dntiee  or  Tetnms,  and  agauurt  whom  the 
rights  of  others  might  bo  maintained.  If  the  tenancy  i>dm  became  vaoaut,  though  but  for 
one  instant,  the  lord  woe  warranted  in  enterins  on  the  luida ;  and  the  moment  the  poitiontar 
estate  ended,  by  the  ce-uiun  of  the  tenancy,  alT  limitations  of  that  estate  were  a]w)  at  an  end. 
From  theiw  principlcn  are  dediii-ed  the  ruiee,  that  Do  freAolA  remaindeT  can  be  well  cnated, 
Dn)c«A  it  is  !nipp(irt«d  bv  an  iiinnudiate  uttabi  of  freenold,  veited  m  eomo  pereon  aotoaUy  in 

nyn7,doyV^.tH")t^lC 
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It  is  npon  these  rales,  bnt  prinoipally  tite  iast,  that  the  doctrine  af  contingent 
remainders  depends.  For  rennunaere  ace  either  vetted  or  eoniiagent.  Vested, 
remainders  (or  remainders  executed,  whereby  a  present  interest  passes  to  the 
party,  thongb  to  be  enjoyed  in  Jitturo)  are  vhere  the  estate  is  invariably  fixed, 
r*169l  ^ '^^^ii  ^  ^detenninate  person,  after  the  *particular  estate  is  spent 
*■  -I  As  if  A  be  tenant  for  twenty  years,  remainder  to  B  in  fee ;  here  B's  is  a 
Tested  remainder,  which  nothing  oan  aefeat  or  set  aside. 

Contingent  or  executory  remainders  (whereby  no  present  interest  pasBes)  are 
vhere  the  estate  in  remainder  is  limited  to  take  e^ct,  ^ther  to  a  dnbioos  and 
D  ncertain  jMTwn,  or  upon  a  dnbions  and  nnoertain  event;  so  that  the  particolar 
estate  may  chance  to  be  determined,  and  the  remainder  never  take  effect  {a)  (7) 

First  tney  may  be  bmitod  to  a  dnbions  and  nnoertain  peraon.  As  if  A  be 
tenant  for  life,  with  remainder  to  B's  eldest  son  (then  unborn)  in  tail ;  this  is  a 
oontingent  remainder,  for  it  is  nnoertain  whether  fi  will  have  a  eon  or  no :  but 
the  instant  that  a  son  is  bom,  the  remainder  is  no  longer  contingent,  bat 
vested.  Though,  if  A  had  died  before  the  contingency  happened,  that  is,  before 
B'a  son  was  bora,  the  remainder  would  have  been  absolntely  gone;  for  the  par- 
ticular estate  was  determined  before  the  remainder  could  vest  Nay,  by  the 
strict  rule  of  law,  if  A  were  tenant  for  life,  remainder  to  his  own  eldest  aon  in  tail, 
and  A  died  without  issae  bora,  but  leaving  his  wife  enaeint,  or  big  with  child, 
and  after  his  death  a  posthumous  son  was  oom,  this  son  could  not  take  t^e  land 
by  virtue  of  this  remainder ;  for  the  particular  estate  determined  before  there 
was  any  person  in  esse,  in  whom  the  remainder  oould  vest  (t)  But  to  remedy 
this  hardship,  it  is  enacted  by  statute  10  and  1 1  Wm.  Ill,  c  16,  that  posthumous 
children  shall  he  capable  of  taking  in  remainder,  in  the  same  manner  as  if  they 
had  been  bom  in  tiieir  father's  li&time:  that  is,  the  remainder  is  allowed  to  vest 
in  them,  while  yet  in  their  mother's  womb,  (u)  (8) 

(UrMI.M.  (OSalk.  ns.   IHod.M.  (a)  8m  Book  I,  p.  IM. 

uteteDoe,  who  may  tnswer  tba  prtaoiptf  of  HtranserB ',  and  oUo.  that  it  U  n 
dsr  ahoold  take  effsot  during  the  exuteoce  of  Bach  partioulBr  estete,  i 
deteimiiiM.  'Waft,  on  Codt.  M,  Bnt,  as  to  a  ooating«iit  remamder  for  jfear»,  Qiere  dote  not 
appear  to  be  anj  neoeedtj  for  a  preoeding  freehold  to  anpport  it  For,  the  remainder  not 
fa«mg  fredintd,  no  anoh  estate  appean  reqnidte  to  paw  oat  of  the  sranUir,  in  order  to  give 
effect  ta  a  remainder  of  that  Mrt  And  olthongh  eveiy  contingent  fiteluttd  remainder  moat 
be  BDpported  by  a  pi^cedins  freehold,  yet  it  ie  not  neoesaary  that  snch  precedmg  estate  ood- 
tinoe  m  the  aotntd  sffMn  oflts  rightthl  tenant ;  it  la  mttBdent  if  there  snoiiiHta  a  right  to  molt 
preoeding  estf^.  at  the  time  the  ramainder  shoald  Teat ;  jmivided  cnoh  right  ahall  be  a  pnaent 
right  of  ntlry,  and  not  a  right  of  action  only.  A  right  of  enlry  impliee  the  nudonbted  snb- 
tdateuoe  of  the  eatat«;  bnt  when  aright  ofaotJnn  on^  nmauu,  it  then  becomas  a  question 
of  law  whether  Uie  Mine  estato  continnea  or  not:  till  that  qnestion  be  determined,  npon  the 
action  broneht,  another  estate  in  acknowledged  and  protected  bf  the  law.  See  Faame,  oh.  3. 
When  the  bgat  estate  ia  vested  in  Inutees,  that  mil  be  snffloient  to  eapport  tlie  limitatioiia 

otbei  paitlonlaT 

oedlng  tmst  Unii' r-- a -■    -  ■ 

IsSTHopfcina p.  HopKng,  Ca.  Temp.Tflb.  151.J 

(7)  t^ec  in  Rsneral  the  celebrated  wriA  of  Feanie  on  Contingent  Benuunden  and  Bieonta^ 
DeviseB,  edited  by  Bntler;  S  Cmiae  Dig.  270. 

A  coutiiigent  remainder  is  a  remaaoder  limited  so  as  to  depend  on  an  event  or  condition 
whioh  may  neveE  happen  or  be  perfbrmed.  or  which  may  not  hi^pen  or  be  perfbtmed  till 
after  the  <ut«nnlnation  of  tlie  preoeding  estate  \  for  if  the  preoeding  estate  (nnleas  it  be  a  term) 
determine  before  snch  event  or  oondition  liappens,  the  nunalndBr  will  never  take  effeoL 
Feanie  Cont.  Bern.  3 ;  Bridgin.  index,  title  Bemainder.] 

It  is  not  the  mioertaiuty  of  enjoyment  in  ftituie,  bnt  the  uncertainty  of  the  ririit  to  that 
eqloyment  which  marks  tbe  difference  between  a  vetted  and  oontiligent  interest.  4  Kent,  906 ; 
SWaahb.  Beal  Prop.  348. 

(8)  [Tbe  osee  of  Beeve  f .  Long,  1  Salk.  227,  which  gives  oooadon  to  tbe  itatnt*  mentioned 
in  the  t^rt,  was  to  the  following  porport : 

John  Long  devised  lands  to  bis  nephew,  Henry,  fbr  life,  mnaindei  to  his  first  and  other 
NHS  in  tan,  reminder  to  bis  nephew,  RicIiBrd,  tai  life,  Ac  Heniy  died  withont  issne  liom; 
bnt  leaving  his  wife  pregnant.  Bichard  entered  as  in  Ilia  reminder,  and  aftarwaids  a 
poaUnunane  son  of  Henry  was  bom.  The  guardian  ot  the  infant  entered  njKin  Biohard ;  and 
&  was  held  by  the  courts  ol  oummon  pleas  and  of  king's  bench,  that  notung  vested  in  the 
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This  species  of  contingent  Kmundere  to  a  person  not  in  being,  mnat  tutwerer 
be  limit^  to  »ome  one,  that  may  br  common  poefflbility,  or  potmtia  propinqaa, 
be  ifl  etse  at  or  before  the  particalar  eitate  determines,  (w)  As  if  an  estate  be 
*made  to  A  for  life,  remainder  to  the  heirs  of  B;  now,  if  A  dies  before  r^inni 
B,  the  remainder  is  at  end ;  for  during  B's  life  he  has  no  heir,  nmno  at  ^  -' 
higres  viveniis ;  bnt  if  B  dies  first,  the  remainder  t^n  immediately  vesta  in  his 
heir,  who  will  be  entitled  to  the  land  on  the  death  of  A.  This  is  a  good  contin- 
gent remainder,  for  the  possibility  of  B's  dyin^  before  A  is  ^tentia  propinqua, 
and  therefore  aJlowed  in  law.  (x)  Bnt  a  remainder  to  the  right  haim  at  B  (if 
ihere  be  no  such  peroon  as  fi  in  mm),  is  void,  (y)  For  here  there  mnst  two 
contiaffencies  happen;  first,  that  sacb  a  person  as  B  shall  be  bom;  and, 
aecondly,  that  he  shall  also  die  during  the  oontinnance  of  the  particular  estate ; 
which  makes  it  poteniia  remoiiMima,  a  moat  improbable  possibility.  (9)  A 
remainder  to  a  man's  eldest  son,  who  hath  none  (we  have  seen)  ie  good,  for  by 
common  possibility  he  may  have  one ;  bat  if  it  be  limited  in  partionlar  to  his 
son  John,  or  Bicbard,  it  is  bad,  if  he  have  no  son  of  that  name;  for  it  is  too 
remote  a  possibility  that  he  should  not  only  have  a  sou,  bat  a  son  of  a  particalar 
name.(t)  A  limitation  of  a  remainder  to  a  bastard  before  it  is  bom,  is  not 
good :  (a)  (10)  for  thongh  the  law  allows  the  possibility  of  baTingbaatords,  it 
presamee  it  to  be  a  very  remote  and  improbable  contingency.  TThus  may  a 
remainder  be  contingent,  on  account  of  the  oncertainty  of  the  j)9m>n  who  is  to 
take  it. 

A  remainder  may  also  be  contingent,  where  the  person  to  wbcan  it  is  limited 
is  fixed  and  certain,  but  the  event  npon  which  it  is  to  take  effect  is  vague  and 
nncertain.  As,  where  land  is  given  to  A  for  life,  and  in  case  B  snrvives  him, 
then  with  the  remainder  to  Bin  fee;  here  Bis  a  certain  person^  but  the  ronainder 
to  him  is  a  contingent  remainder,  depending  upon  a  dubious  event,  the  nnoer- 
tatntyofhis  surviving  A.  During  the  joint  lives  of  A  and  B  it  is  contingent; 
and  if  B  dies  first,  it  never  can  vest  in  nis  heirs,  bnt  ia  forever  gone ;  bnt  if  A 
diea  first,  the  remainder  to  B  becomes  vested. 

rvjlBepn.  (xfCo-Ua-m.  CyJBab.ra.  r*^SBep.SI.  rajCtO.  Klli.  BOO. 

{toBthiiiDoiui  aoD,  beoMue  a  oontLugent  remainder  mmtVMt  daring  thaparthnilar  MtaUi,  or  at  the 
moment  of  its  (letermination. 

On  an  appeal  to  iJie  honse  of  lords,  this  Indgment  was  ravened,  agaiiiHt  Uie  opinion  of  all 
thejndges,  who  were  mnch  dinsattsfied.  3  Xev.  406.  To  set  the  qneidtioa  at  rast,  tfae  atatnte 
waa  patHed.  Mr.  Oraiae,  2  Dig.  330,  however  remarks,  it  ia  aomewhat  ainfiUar  tliat  this  atatote 
doea  not  m^ition  liiaitationa  or  devises  \>j  will.  Bot,  he  aaya,  there  ia  a  tradition,  that  u  the 
case  of  Reeve  v.  Long,  arose  npon  a  will,  the  loida  coiuidered  the  law  to  tutve  been  settled  by 
their  determination  in  that  CMe,  and  were  therefore  aowilling  to  make  aaj  express  mention  of 
limitaUoiui  made  in  witls,  leat  It  dionld  appear  vo  call  in  qneatiou  the  authority  oi  propriety  of 
their  detenuinBtton.  "  Befadas  "  be  adds,  "  the  words  ttf  Ute  act  mxt  be  oonatraed,  witnont 
maob  vklenoe,  to  oominise  Mtttements  of  eatatea  made  bv  wiUa.  m  well  aa  bv  deeda."^ 

A  postinunoaa  child,  olaiming  nnder  a  remainder  ii 
ne&te  profits  from  tlie  death  of  the  fUher,  as  well  aa 
AA.  303 ;  Telliuon  v.  Woodford,  11  Tea.  139.  Bat  apoathomoiu  son,  who  anooeadB  b;  desMn^ 
can  eUm  tb«  reoia  and  proflta  onlj  from  the  time  of  hla  birth.  Goodlille  «.  Newman,  3  Wila. 
b-iS;  Co.  Ldtt.  11,  b,QOte  4.] 

(9)  [It  Is  not  merely  there  being  two  oontingenoiea  bi  happen,  or  what  Lord  Coke  calls  a 
poMDbuity  on  a  poealmU^,  In  order  tn  the  vesting  of  tlie  eatale,  wUoh  will  make  the  possi- 
bility too  remote,  bnt  there  moat  be  aome  leral  improbability  in  the  oontingendea.  Ur.  Bnt- 
ler  mentions  a  case,  BonUedge  v.  Dorril,  S  ves.  Jim.  357,  where  limitatiuna  of  a  money  iwdt 
were  held  valid,  and  yet  to  entitle  one  of  the  objeota  to  take  imder  it.  1st  The  husband  and 
wife  mnat  have  had  a  child;  ad.  That  child  mnst  have  had  a  ohild:  3d.  The  lost- mentioned 
oliild  most  have  been  alive  at  the  deoeaae  of  the  anrvivor  of  his  grandoCher  and  grandmother ; 
4th.  If  a  boy  he  most  have  attained  twenty-one,  if  a  girl,  that  age  or  married.  Feame  Om. 
Hem.  251,  n.  o.  7th  ed.] 

(10)  [This  mlB  with  reapeot  to  ill^tlmate  childnn  la  not  tbnnded  on  anv  notion  of  tbe 
impmMbilit^  of  the  event  of  anoh  ohildren  bein^  bran,  bat  rather  on  the  polioy  of  the  Uw, 
and  the  maxim  that  a  bastaid  oannot  with  oertainty  be  aaoertalned  to  Iw  the  isaae  of  a  par- 
tianlai  man,  and  can  only  t^e,  aa  saoh,  tmderagift  made  alter  he  has  become  known  by  rspnta- 
tion  as  the  child  uf  that  man.  17  Tea.  631;  1  Medv.  U3;  1  Sim.  and  Bta.  61;  1  Tea.  and 
B.  446. 
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r*l?1 1  ^Contingent  remainderBof  either  kin<i,iftheyamoant  to  a  freehold, 
>-  '  cannot  be  limited  on  an  estate  for  t/ears,  or  any  other  particnUr  estate, 
less  than  a  freehold.  Thus  if  land  be  granted  to  A  for  ten  years,  with  remainder 
in  fee  to  the  right  heirs  of  B,  this  remainder  is  void ;  (b)  bat  if  granted  to  A 
for  Kfe,  vith  liEe  remainder,  it  is  good.  For,  unless  the  freehold  passes  ont  of 
the  grantor  at  the  time  when  the  remainder  is  created,  each  freehold  remainder 
is  Yoid :  it  eannot  pass  ont  of  him,  witjiont  veatine  somevhere ;  and  in  the  case 
of  a  contingent  remainder  it  mnst  vest  in  the  paracnlar  tenant,  else  it  can  Test 
nowhere ;  onlesa,  therefore,  the  estate  of  snoh  particular  tenant  be  of  a  freehold 
nature,  the  freehold  cannot  vest  in  him,  and  consequently  the  remainder  is 
Toid. 

Contingent  remainders  may  be  defeated  by  destroying  or  determining  the  par- 
ticular estate  npon  which  they  depend,  before  the  oontingenov  happens  whereby 
they  become  vested,  (c)  Therefore  when  there  is  tenant  ior  life,  with  diren 
remainders  in  contingency,  he  may,  not  only  by  his  death,  but  by  alienation, 
stirrender,  or  other  methods,  destroy  and  determine  his  own  life-estate  before 
any  of  those  remainders  Test;  the  coneequence  of  which  is,  that  he  utterly 
defeats  them  all.  (11)  As*  if  there  be  tenant  for  life,  with  remainder  to  his 
eldest  son  unborn  in  tail,  and  the  tenant  for  life,  before  any  son  is  bom,  sur- 
renders his  life  estate,  he  by  that  means  defeats  the  remainder  in  tail  to  his  son : 
for  his  eon  not  being  in  ease,  when  the  particular  estate  determined,  the 
remainder  could  not  tiien  vest :  and,  as  it  could  not  Test  then,  by  the  rules 
before  laid  down,  it  never  can  vest  at  alL  In  these  oases,  therefore,  it  is  neces- 
sary to  haTe  trustees  appointed  to  preeerve  tJ>e  ooQiingent  remaindras ;  in  whom 
there  is  Tested  an  eatafe  in  remainder  for  the  life  of  tie  tenant  for  life,  to  com- 
mence when  his  estate  determines.  (13)  If  therefore  his  estate  for  life  detom- 
inea  otherwise  than  by  his  death,  the  estate  of  the  trustees,  for  the  residue  of  his 
r  *t?2 1  natural  life,  will  then  take  effect,  and  become  a  *partioiilar  estate  in 
I-  ^   possession,  sufficient  to  support  the  remainders  depending  in  contin- 

gency. This  method  is  said  to  have  been  invented  by  Sir  Orlando  Bridgman, 
Sir  QeofiVeT  Palmer,  and  other  eminent  connciliWhoDetookthemselves  to  con- 
Teyancing  during  the  time  of  the  civil  wars ;  in  order  thereby  to  secure  in  funily 
settlements  a  proTision  for  the  future  children  of  an  int^ded  marriage,  who 
before  were  usually  left  at  the  mercy  of  the  partfonlar  tenant  for  Ufe :  (d)  and 
when  after  the  restoration,  these  gentlemen  came  to  fill  the  first  offices  of  tike 
law,  they  supported  thie  invention  within  reoaonable  and  proper  bounds,  and 
introduced  it  into  general  nae. 

Thus  the  student  will  observe  how  much  nicety  is  reqnired  in  creating  and 
securing  a  remainder ;  [ind  I  trust  he  will  in  some  measure  see  the  general  rea- 
sons upon  which  this  nicety  is  founded.  It  were  endless  to  attempt  to  enter 
upon  ue  porticuUr  subtleties  and  refinements,  into  which  this  doctrine,  by  the 
variety  of  cases  which  have  occurred  in  the  course  of  many  centuries,  has  been 
span  out  and  subdivided :  neither  are  they  consonant  to  the  design  of  these 

SUBCp.  in.         «D7H1.  w,  iss. 
>SaaHM>r.«S.    1  Roll.  ^tr.  79T,  pi.  IS.    1  Bid.  U>.    S  Chu.  BeF.  in. 


and  releaae,  Ib  no  fotfeitnra,  and  will  not  dafbat  n  oontingwt  remiinder.  2  Leon.  60;  3 
Mod.  151. 

Bat  the  tenant  for  lifB  ma;  bartheoontingeDtramalnden  b^  a  feoflhient,afine  orareooTAiT. 
100.66;  Cm.  Elit.  630;  lSalk,224. 

Wbere  tiisie  in  a  tenant  for  life,  tdtb  all  the  rabHeqoent  » 

a  recovery  to  the '  *-' "'^  '—  "■*  ' '-'■■  ''  '■'■' 

the  heirs  of  the  e 

TMb  nileie  a&    ,       -  .       .      _  .  

Bnglaod,  itUo,  as  to  any  oonCmBent  rem^der  vegting  after  Deo.  31,  1B44,  or  created  after  Oie 
tal&g  effect  of  Btatatee  7  and  8  Tie.  c.  106.  See  Festingir,  Allen,  18  M.  and  W.  979;  S.  C, 
6  Hare,  673. 

(13)  [Tnutees  to  nipport  oontjogeiitreioaindeia  am  uateaumtial  ta  ooprtiold,  the  Icnd'a  estate 
anffiomg.    10  Tea.  2St;  16  East,  406,] 


ffiomg.    10  Tea.  Slfi;  16  East,  406,] 
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elementary  dieqniBitlons.  I  must  Dot  however,  omit,  that  in  deviaea  bj  last  will 
and  teatament  (which  being  often  drawn  ap  when  the  party  is  inops  eonnlii,  are 
always  more  bvonred  in  construction  than  formal  deeds,  which  are  presumed  to 
be  made  with  great  caution,  forethought,  and  advice),  in  these  deriaeB,  I  say, 
remainders  may  be  created  in  some  meaaure  contrarv  to  the  rules  before  laid 
down:  though  our  lawyen  will  not  allow  soch  dispositiona  to  be  strictly 
remainder ;  but  call  them  by  another  nune,  that  of  exeerdory  dtviaea,  or  devisee 
hereafter  to  be  executed. 

An  executory  devise  of  lan^  is  such  a  diaposition  of  them  by  wilt,  that  thereby 
no  estate  vests  at  the  death  of  the  devisor,  but  only  on  some  ftattue  contin- 
gency. (13)  It  differs  from  a  remainder  in  three  very  material  points ;  1.  That 
it  needs  not  any  "particular  estate  to  support  it.  %  That  by  it  a  fee-  r  «^„„  -. 
simple^  or  other  leas  estate,  may  be  limited  after  a  fee-simple.  8.  That  *■  -I 
by  tnis  means  a  remainder  may  be  limited  of  a  chattel  interest,  after  a  partioa- 
lar  estate  for  life  created  in  the  same. 

1.  The  Arst  case  happena  when  a  man  devises  a  fiitare  estate  to  wise  apon  a 
ooutingenoy ;  and,  till  that  contingency  happens,  does  not  dispose  of  the  fee- 
simple,  but  leaves  it  to  descend  to  his  heirs  at  law.  As  if  one  devises  land  to  a 
feme-sole  and  her  heirs,  upon  her  day  of  marriage ;  here  is  in  eSbct  a  contingent 
remainder,  without  any  particular  estate  to  support  it;  afreehold  commencing 
infuturo.  Thia  limi^tion,  thonrh  it  would  be  void  in  a  deed,  yet  is  good  in  a 
wiU,  by  way  of  executory  deviae.  (e)  For,  sinoe  by  a  devise  a  freehold  may  pass 
without  corporal  tradition  or  livery  of  seisin  (as  it  must  do,  if  it  passea  at  all), 
tiierefbre  it  may  commence  infuUtro;  because  the  principal  reason  why  it  can- 
not commence  infuturo  in  other  cases,  is  the  necessity  of  actual  eetein,  which 
always  operates  in  prixeenti.  And,  since  it  may  thus  oomm«ice  in  futuro,  there 
is  no  need  of  apartJcnlareatate  to  support  it;  the  only  use  of  which  is  to  make 
the  remainder,  by  its  unity  with  the  particular  estate,  a  present  intereat.  And 
hence  also  it  follows,  that  such  an  executorv  devise,  not  being  a  present  interest, 
cannot  be  barred  by  a  recovery,  suffered  before  it  commences,  (f) 

%.  Bv  executory  devise,  a  fee,  or  other  less  estate,  may  be  mnited  after  a  fee. 
And  this  happens  where  a  devisor  devises  his  whole  estate  in  fee,  but  limits  a 
remainder  thereon  to  commence  on  a  future  contingency.  As  if  a  man  devises 
land  to  A  and  his  heirs ;  but  if  he  dies  before  the  ^e  of  twenty-one,  then  to  B 
and  his  heirs ;  this  remainder,  though  void  in  deed,  is  good  by  way  of  exeontory 
devise,  {g)  But,  in  both  these  species  of  executory  deviees,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time;  as  within  one  or 
more  life  or  lives  in  being,  or  within  a  ^moderate  term  of  years,  for  r  «^~^  -. 
conrtsof  justice  will  not  indulge  even  wills,  so  as  as  to  create  a  perpetuity,   '■  ' 

which  the  law  abhors:  (A)  because  by  perpetuities  (or  the  settlement  of  an 
interest,  which  shall  go  in  the  succession  prescribed,  witbont  any  power  of 
alienation),  (i)  eatatea  are  made  incapable  of  answering  those  enda  of  eocial 
commerce,  and  providing  for  the  sudden  contingencies  of  private  life,  for  which 
property  was  at  first  established.    The  utmost  length  that  lias  been  hitherto 

(DlSld.lra.  {/I  Cio.  Jio.  on.  (oltHod.fS. 

(A)  U  Hod.  asi.    1  V«m.  IM,  (1)  8tfk.  fb. 

(13)  [The  Btndent  will  now  be  prepared  to  nndentand  the  celebrated  rnle  of  law  oom- 
monly  called  7^  J?«2e  in  SheU^t  Ca»e,  on  aoooont  of  the  following  diBtiiiot  annonnoement  of 
it  which  oceoned  u)  that  oaee.  1  Rep-  IM,  fi.  "  It  ie  a  mle  of  law  when  the  aucastor  by  any 
sift  or  convejanoe  takee  an  estate  of  freehold,  and  in  the  same  gift  or  couveyaDoe  an  estate 
u  limited  mediately  or  immediately  to  hia  helre  in  fee  or  in  tail,  that  always  in  ench  cane  '  the 
hdrs'  are  wnrds  nf  linitatinu  of  the  eHtat«,  and  not  wonia  of  iinrchase."  And  this  la  a 
ibict  role  of  law  whioh  cannot  he  prevented  by  any  eiprestioii  of  mtention  to  the  oontnuy. 
^□a,  if  a  limitation  is  made  to  Jane  Wood /or  Ufa,  raiiL^nder  to  B  for  life,  remainder  to  C  in 
tail,  remainder  U<  the  heirs  of  Jooe  Wood;  she  takes  an  eetateforUfb  with  the  nttiniate  reminder 
to  hertelf  in  fee;  andmichromainderdesijending  toherhwr,  wonldbedesooDdiblefromliinitothe 
heirs  ex  parte  matsma.] 

Upon  this  rtile,  see  Feame,  Con.  Rem.  76 ;  1  Pieet.  B«tate^  363 ;  S  Xent,  214.  In  ttmm  of 
the  UnilAd  State*  the  role  is  aboli«hed  by  statute. 
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allowed  for  the  oontingencv  of  an  executory  devise  of  either  kind  to  hapiieD  in, 
is  that  of  a  life  or  lives  in  being,  and  one  and  twenty  years  afierviuds.  As  when 
lands  are  devised  to  snch  unborn  son  of  a  feme-oifrert,  as  shall  first  attun  the 
age  of  twenty-one,  and  his  heirs ;  the  utmost  length  of  time  that  can  happen 
before  the  estate  can  vest,  is  the  life  of  the  mother  and  the  snbseciaeot  infaiioy 
of  her  son:  and  this  has  been  decreed  to  be  a  good  execatory  devise.  (A) 

3.  By  executory  devise  a  term  of  yean  may  be  Kiven  to  one  man  for  his  life 
and  afterwards  limited  over  in  remainder  to  anotaer,  which  oould  not  be  done 
by  deed;  for  by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a  total  dispod' 
tion  of  the  whole  term ;  a  liie  estate  being  esteemed  of  a  bigher  and  larger 
nature  than  any  term  of  years.  (I)  And,  at  first,  the  courts  were  tender,  even 
in  the  case  of  a  will,  of  restraining  the  devisee  for  lifo  tram  aliening  the  term; 
but  only  held,  that  in  case  he  died  without  exerting  that  act  of  ownership,  t^e 
remainaw  over  should  then  take  place :  (m)  for  the  restraint  of  the  powei  of 
alienation,  especially  in  very  long  terms,  was  introducing  a  speoies  of  perpetuity. 
Bnt,  soon  afterw»rd!s,  it  was  held,  (»)  that  the  devisee  for  life  hath  no  power  of 
aliening  the  term,  so  as  to  bar  the  remainder-man:  yet,  in  order  to  prevent  the  dan- 
ger of  perpetnitiee,  it  was  settled,  (o)  that  though  such  rraaainaers  may  be  lim- 
ited to  as  many  persons  succeBsively  as  the  devisor  thinks  proper,  yet  they  must 
r  *.  n-  .  all  be  *t»  ease  during  the  hfe  of  the  first  devisee ;  for  teen  all  the  candles 
L  '  J  are  lighted  and  are  consuming  together,  and  the  ulimate  remainder  is 
in  reality  only  to  that  remainder-man  who  happens  to  survive  the  rest :  and  it 
was  also  settled,  that  such  remainder  may  not  be  limited  to  take  e&eot,  unless 
upon  Buoh  oontingenoy  as  must  happen  (if  at  all)  during  the  life  of  the  first 
devisee,  {p)  (11) 

Cm)  Bzo.  dL  cJuUUt;  0.    Vrer,  H. 
■Jim.*a.  r]>;  BUan.Hl.    IP.  WmlKS. 

(14)  [Peter  TbelttMOD,  Esq.,  an  emineDt  merchant,  devised  the  balk  of  m  immeiiBe  propertr 
to  tniet«eB  for  the  nnrpoM  of  aoonmqlatiiiit  during  Hie  Uvea  of  Uiree  aons,  »dA  of  all  theK 
Hnw  who  idUiDld  belinn^  at  ttie  lime  of  hia  dekUi,  or  be  bom  in  dnetime  afterwwdB,  and 
darin|(  ttie  lif e  of  the  inrvivor  of  them.  Upon  the  death  of  iJiis  lant,  the  f^d  ia  directed  to 
be  divided  into  three  Bhares,  one  to  the  eldest  male  lineal  descendsat  of  each  of  his  three 
Knu ;  npon  the  fallare  of  snoh  a  descendant,  the  shara  to  go  to  the  denoeiidautg  of  the  other 
mus  ;  and  npon  the  Mtttre  of  all  inch  desoendantfl,  the  nlwle  to  go  to  Um  Binking  ftmd. 
Whsti  he  died  he  bad  three  toui  living,  who  badfiiar  eons  living,  nod  tiro  twin  aoni  were  bora 
soon  afler.  Upon  oalculaboQ  it  appeared  that  npon  the  death  of  the  Bnrrivoi  of  Iheee  nine, 
the  ftmd  would  probably  exceed  nineteen  milhons ;  and  upon  the  nippo«ition  of  oulf  one 
person  to  take,  and  a  minority  nf  t«n  fears,  that  it  wnnld  exoeed  thfart7>two  mUHona.  It  {a 
evident  that  thia  eztraordlnarf  will  was  stnotlj  within  the  tindta  laid  aowninthe  text;  and 
it  waa  MMOidii^j  enatained  both  in  the  ooort  of  ohaooBiy  and  in  the  hanae  of  lorda.  See  t  Te«. 
Jnn.aS7:  l]i£lUt;  INevW  35T. 

Thii  will,  however,  ocoacrlunea  the  pas^g  of  the  39  and  40  Geo.  IIT,  a.  96,  by  which  an 
nrohibited  any  Mttlemente  of  property,  real  or  peTBonal,  fbr  entire  or  partiBl  accnmulatioa 
for  any  longer  term  than  the  hfe  <rf  the  settler,  the  pariod  at  tww^  one  yean  from  Uh  death, 
thenUDOit^  of  any  petaon  or  petaona  living,  or  envmitr»iamer»»t  the  time  <rf  hia  death,  or  the 
minority  cf  any  peraonB  who  would  be  beneficially  entitled  to  the  proSig  nnder  tho  aettleinent, 
if  of  fall  age.  Any  direction  to  aconmnlat^  beyond  this,  eioept  for  the  TntrpoMe  of  paying 
debts,  nuKing  portions  fur  ohildren,  or  in  case  of  the  prodace  of  timber,  Is  declared  vutd,  and  the 
piofits  tie  direot«d  to  be  paid  to  aaoh  persou  an  would  have  been  entitled  if  theie  were  no  siieb 
directiun.  In  moving  tbe  jadgment  of  the  lords  in  Thelneson's  eaae,  Lord  Bldon,  Ch.  said  of 
this  act,  which  had  passed  between  th«  decisions  of  the  original  case  and  the  appeal,  "That  act 
waa  rather  a  matter  uf  surprise  npon  me,  and  peihapa  it  ii  not  ona  of  the  wisest  lexislativo 
measures.  But  it  most  be  remembered  that  it  exprMsly  altera  what  it  takea  to  have  been  the 
former  law,  and  eonfinee  the  power  of  aocnmiilatioa  to  twenty-one  years ;  bnt  if  your  Icndahipa 
power  of  aooomnlation  in  all  the  oaids  allowed  by  the  act,  the  aoonmnlalitm 
."  1  N.  R.  397.] 


wwnld  be  enormous."  1  N.  R.  397.1 

m'a  Caao 


a  4  Kent,  S81.    In  the  United  Btatee  there  are  statatea 


for  Hie  pnipoeea  which  they  specify ;  and  to  these  the  leader  it  nbffed. 

[It  hai  Imig  been  fhUy  aettlad  that  a  term  for  yoan,  n  an^  ohattal  Intereat,  torn  be  givm  by 
an  exeoatory  deviae  to  an  nnbom  child  of  a  penon  in  enstence,  whMi  it  attains  the  age  m 
twen^-one;  and  that  the  limits  of  eieontoiy  deviaea  of  real  and  personal  property  are  pre- 
cdsaly  the  same.  Feane,  820.  It  ia  voty  eommou  to  bequeath  chattel  intereeta  to  A  and  hia 
iaane,  udif  he  dies  without  iwue,  to  B.  It  seems  now  to  be  determined,  that  when  the 
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Thus  much  for  eacli  estates  in  expectancy,  aa  are  created  by  the  «xpre88  words 
of  the  parties  themselves;  the  most  intricate  title  in  the  law.  lliere  is  yet 
another  Bpecies,  which  is  created  by  the  act  and  operation  of  the  law  itself,  xaH 
tliis  is  caUed  a  reversion. 

IIL  An  estate  in  reversion  is  the  residne  of  an  estate  left  in  the  grantor,  to 
commence  in  poesraBion  after  the  determination  of  some  particular  estate  granted 
out  by  him.  (g)  Sir  Sdward  Coke  (r)  describes  a  reversion  to  be  the  retaming 
of  land  to  the  grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be  a 
gift  in  tail,  tite  reversion  of  the  fee  is,  wiUioat  any  special  reservation,  vested  in 
tiie  donor  by  act  of  law :  and  so  also  the  reversion,  imer  an.  estate  for  life,  years, 
or  at  will,  continnes  in  the  lessor.  For  the  fee-simple  of  all  lands  mast  abide 
somewhere;  and  if  he,  who  was  before  possesBed  of  the  whole,  carves  ont  of  it 
any  smaUer  estate,  and  grants  it  away,  whatever  is  not  bo  granted  remains  la 
him.  A  reversion  is  never  therefore  crwted  by  deed,  or  writing,  bat  luises  from 
oonBtmotion  of  law ;  a  remainder  can  never  be  limited,  unless  oy  either  deed  or 
devise.  Bnt  both  are  eqoally  truisferable,  when  actually  vested,  beieg  both 
estates  inprattnti,  thoagn  taking  effect  infutwro. 

The  doctrine  of  reversions  is  plainly  derived  from  the  feudal  constitution. 
For  when  a  fend  was  granted  to  a  nun  for  life,  or  to  him  and  his  issue  male, 
rendering  either  rent  or  other  services ;  then,  on  his  death  or  t^e  failure  of  issue 
male,  the  fond  was  determined,  and  resulted  back  to  the  *lord  or  pro-  r  *|Hg  > 
]prietor>  to  be  again  disposed  of  at  his  pleasure.    And  hence  the  usual   ■-  ^ 

tacidtTUs  to  reversions  are  said  to  be  feaUy  and  rent.  When  no  rent  is  reserved 
on  the  particular  estate,  fealty,  however,  results  of  conise,  as  an  incident  quite 
inseparable,  and  mav  be  demanded  as  a  badge  of  tenure,  or  acknowledgment  of 
superiority ;  being  frcqiiently  the  ouly  evidence  that  the  lands  uc  holaen  at  alL 
"Wnere  rent  is  reeervea,  it  is  also  incident,  though  not  inseparably  so,  to  the 
reversion,  (s)  The  rent  may  be  granted  away,  reserving  the  reversion ;  and  the 
reversion  may  be  granted  away,  reserving  the  rent;  by  special  words;  but  by  a 
gmeral  grant  of  the  reversion,  the  rent  will  pass  with  it,  as  incident  Uiereunto; 
though  by  the  grant  of  the  rent  generally,  tbe  reversion  will  not  pass.  The 
inci£nt  passes  by  the  grant  of  the  principal,  but  not  e  conrterso :  for  the  maxim 
of  law  is,  "  acceesoriiun  non  dudt,  sed  sequttur,  saum  principale."  U) 

These  inddeniai  rights  of  the  reversioner,  and  the  respective  modes  of  descent, 
in  which  remainders  very  frequently  differ  &om  reversions,  have  occasioned  the 
law  to  be  carefn!  in  distinguishing  tne  one  from  the  other,  however  inaccurately 
tiie  parties  themselves  m^  describe  them.  For  if  one  seised  of  a  paternal 
estate  in  fee  makes  a  lease  for  life,  with  remainder  to  himself  and  his  heirs,  this 
is  properly  a  mere  reversion,  (u)  to  which  rent  and  fealty  shall  be  incident ;  and 
which  ahiUl  only  descend  to  the  neirs  of  bis  father's  blood,  and  not  to  his  heirs  gen- 
eral, as  a  remainder  limited  to  him  by  a  third  person  would  have  done :  (wf  for 
it  is  the  old  estate,  which  was  originally  in  him,  and  never  yet  was  out  of  nim. 
And  BO  likewise,  if  a  man  grante  a  lease  for  life  to  A,  reserving  rent,  with  revoN 
Bion  to  B,  and  his  heirs,  B  nath  a  remainder  descendible  to  his  heirs  general,  aai 
not  a  reversion  to  which  the  rent  is  incident ;  but  the  grantor  shall  be  entitled 
to  the  rent,  during  the  continuance  of  A'b  estate,  {x) 

*In  order  to  assist  such  persons  as  have  any  estate  in  remainder,  rvi^iv-i 
reversion,  or  expectancy,  after  the  death  of  others,  against  fraudulent   I-  ^ 

concealments  of  their  death,  it  is  enacted  by  the  statute  6  Ann.  c.  18,  that  all 
persons  on  whose  lives  any  lands  or  tenements  are  hoMen,  shall  (upon  applioa- 

W  Co.  LItt.  3S.  (r)  1  liut.  141  (>1  Co,  Lltt.  143.  (1)  JNd.  Ul,  IBI. 

(■)  Cro.  Sill.  an.  (wlSLsT.dlT.  (a)IAnd.n. 


iFordB  are  mah  aa  wonld  have  glvan  A  ■»  estate-tall  tn  nal  propcot]',  hi  personal  pnrpar^ 
the  mbeegnent  llinitatlfmB  ara  'raid,  and  A  haa  the  abeohite  inUreet;  bat  it  it  appears  ttom 
anv  clanse  oi  ciraiimataiice  in  Qie  wIU,  that  tlie  teiitator  tntanded  to  rive  it  over  only  in  case 
A  bad  no  luae  living  at  the  Ome  of  Mb  deatb,  npon  tiiat  event  Uie  BcibseqTieiit  limitation  will 
be  good  M  an  eseontmy  devise.  See  Feame,  371,  and  oases  lefoired  to  in  3  Cole's  p, 
Wms.  3tS.1 
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tion  to  the  coart  of  chancery,  and  order  made  thereupon),  once  in  eTerj  year,  if 

Sinired,  be  produced  to  the  court,  or  its  comtnisBionerB ;  or,  upon  neglect  or 
usal,  they  ehall  be  taken  to  be  actuallT  dead,  and  the  person  entitled  to  such 
expectant  estate  may  enter  npon  and  hold  the  lands  and  tenements,  till  the 
party  Bhall  appear  to  be  living.  (15) 

Before  ve  conclude  the  doctrine  of  remainders  and  reversions,  it  may  be 
proper  to  observe,  that  whenever  a  greater  estate  and  a  lees  coincide  and  meet 
m  one  and  the  same  person,  without  any  intermediate  estate,  (y)  the  less  is 
immediately  annihilated ;  or,  in  the  law  phrase,  it  is  said  to  be  merged,  (16)  that 
is,  sunk  or  drowned  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and  the 
reversion  in  fee-simple  descends  to  or  is  porchaaed  by  him,  the  term  of  years  is 
merged  in  the  inhentance,  and  shall  never  exist  any  more.  But  they  must  come 
to  one  and  the  same  person  in  one  and  the  same  right;  else,  if  the  freehold  be 
in  his  own  right,  and  he  has  a  term  in  right  of  another  (en  atitsr  droit),  there 
is  no  merger.  Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath  the 
reversion  in  fee  bis  executor,  whereby  the  term  of  years  \Bsta  also  in  him,  tbe 
term  shall  not  merge;  for  he  hath  the  fee  in  his  own  right,  and  the  term  of 
years  in  the  right  of  the  testator,  and  anbject  to  his  debts  and  legacies.  So  also, 
if  he  who  hatn  the  reversion  in  fee  marries  the  tenant  for  years,  there  is  no 
merger ;  for  he  hath  the  inheritance  in  his  own  right,  the  lease  in  the  right  of 
his  wifK  {z^  An  estate-tail  is  an  exception  to  this  rule :  for  a  man  may  hare  in 
his  own  nght  both  an  estate-tail  and  a  reversion  in  fee:  and  tbe  eet«te-tail, 
though  a  less  estate,  shall  not  merge  in  the  fee.  (a)    For  estates-tail  are  pro- 

IV)  S  Ler.  1ST.  (*)  Flowd.  418.    Cro.  JM.tTB.    Co.  Litt.  nS.  (all  Bap.  SI.    BBep.  T4. 

(15)  Ae  to  tbia  order  see  Bi-paite  Qrtmt,  6  Tea.  512;  Bi-part«  'Whaiiaj,  *  Bom.  661;  B« 
IsMO,  4  H.  and  Ct.  U. 

In  moat  caaes  a  petson  ia  praBomed  dead  vho  hae  not  be«n  heard  of  fbr  aavea  jeara,  and 
ttiB  bigamy  aots  allow  pailiM  to  aot  oa  tbat  preramptioo.  Bee  Thorne  n.  BoUfo,  Dver,  IBS; 
Nepean  v.  Doe,  3  H.  and  W.  910;  1  Pbil.  Br.  by  BdwardB,  640, 

(16)  TEren  if  there  be  an  intennediAte  eonttngBnt  aaCate,  it  will  )>e  doatrojed  b^  Oi«  onion 
and  ooalitian  of  the  greater  estate  and  the  lesa.  (nnlesa  the  greater  ealale  it  rabjoined  tu  the 
leaa  by  Om  same  oonreyance},  trhen  sncb  CDalitinn  takea  place  by  the  conreTWioe  nr  act  nf 
tbe  parties.  Porero^  c.  Kogers,  3  Seand.  31^.  Bat  the  reporta  of  adj°<lK^  oaaes  apparenUj 
diSto  with  respect  to  the  deatrnclion  of  an  intermediate  contingent  aatate,  in  casea  where  tbe 
grealer  estate  beoomea  united  Ui  the  less  bj  descent ;  tbeae  differeneea,  however,  maj  be  recun- 
ciled,  hy  diatingnishing  between  those  cases  where  the  descent  of  the  neater  estaM  ia  imme- 
diate mim  the  person  l^  whose  will  the  less  estate,  a«  well  as  tbe  intermediata  contingent 


_.     ,  and  the  eases  where  the  leas  estate  and  tie  o. 

not  created  br  tbe  will  of  the  ancestor  tnim  whom  tbe  greater  eetate  immediatelf  descends 
on  the  losa  eatate.  In  the  firat  set  of  caaes,  tbe  decent  of  tbe  greater  estate  dues  not  mertfo 
and  drown  the  intermediate  contingent  remainders:  Buotblej  c.  Vernon,  9  Uod.  147;  Plnnk- 
ett  0.  Holmes,  1  Lev.  Vi ;  Archer's  Case,  1  Rep.  66 ;  in  tbe  second  class  of  cases,  it  does  merge 
them.  Hartpulo  v.  Kent,  T.  Jncefl  77;  5.  C,  1  Yentr.  307)  Hooker  s.  Hooker,  Rep.  temp. 
Hardw.  13;  Doe  v.  Scndamore,  S  Bos.  and  PolL  994;  aod  see  Feame,  p.  343,  6th  ed.,  with 
Serjt.  Williams'  note  to  2  Sannd.  »tS,  a. 

A  distinction  (ae  already  has  been  intimated),  most  Ik  made  between  tbe  oases  where  a  par- 
ticnlar  estate  ia  limited,  with  a  cuntingent  remainder  over,  and  alterwarda  the  inhoitanoe  ia 
subjoined  to  the  particnlar  estate  by  the  same  oonrejanoe ;  and  Ihoae  cases  wherein  tbe 
occesdou  of  the  inheiitanoe  is  by  a  oonreyanca,  accident  or  droamstaoce,  distinct  from  that 
eonreyanoe  which  created  the  tjartioalar  estate.  In  the  latter  cases,  we  nare  seen,  the  ooo- 
tingent  remainder  is  generally  destroyed;  in  the  former  it  is  otherwise.  Pot,  where  by  the 
same  conveyance  a  partioniar  estate  is  first  limited  to  a  person,  with  oouUngent  ramainder 
over  to  another,  and  with  snoh  a  rereraioii  or  remainder  to  the  first  person  as  wonld,  in  its 
own  natrue,  drown  the  partiooiar  estate  first  given  him  ;  this  last  limitation  shall  be  consid- 
ered as  eieonted  onlyiui  modo;  that  is,  apon  snoh  condition  as  to  open  and  separate  itself 
ftoia  Ihe  first  estate,  when  the  condition  happens ;  and  by  no  means  to  destroy  tbe  contingent 
estate.     Lewis  Bowies'  Case,  II  Rep.  80;  Peame,  343,  Sth  ed. 

A  court  of  equity  will  in  some  cases  relieve  against  the  merger  of  a  term,  and  make  it 
answer  tbe  purposes  for  which  it  wm  created.  Thus,  in  Powell  o.  Morgan,  2  Ten).  90,  a  por- 
tion was  directed  to  be  raised  out  of  a.  term  for  years,  for  the  testator's  daughter.  The  fee 
afterwards  descended  on  her,  and  she,  being  onder  age,  derised  Uie  portion.  The  conrt  nf 
chaaeoT  relieved  against  the  merger  of  the  tenui  and  decreed  Uie  portion  to  go  according  to 
the  will  of  Uie  danghter.  See  also,  Thomas  v.  Eemiah,  2  Freeip.  208j  B.  G.,  2  Vem,  35S; 
Sanndars  «.  Bownibra,  Finch,  424.] 

w 
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tected  and  preserved  from  merger  by  the  *operation  and  constniction,  r  *,-„  -. 
thoagh  not  by  the  ezpi'eBS  Tords,  of  the  atatnte  de  donia :  which  opera-  ^  -I 
iaon  and  construction  have  probably  arisen  upon  this  consideration ;  that  in  the 
common  cases  otmerger  of  estates  for  life  or  years  by  uniting  with  the  inherit- 
ance, the  particnlar  tenant  hath  the  sole  intOTestfl  in  them,  and  hath  full  power 
at  any  time  to  defeat,  destroy,  or  snirender  them  to  him  that  hath  the  reversion : 
therefore,  when  such  an  estate  nnites  with  the  reversion  in  fee,  the  law  consid- 
ers it  in  the  light  of  a  virtual  enrrender  of  the  inferior  estate.  (S)  Bat,  in  an 
estate-tail,  the  case  is  otherwise:  the  tenant  for  a  long  time  had  no  power  at  all 
over  it,  so  aa  to  bar  or  destroy  it,  and  now  can  only  do  it  by  certain  special 
modes,  by  a  fine,  a  recovery,  and  the  like :  (c)  it  would  therefore  have  been 
strangely  improvident  to  have  permitted  the  tenant  in  tail,  bv  purchasing  the 
reversion  in  fee,  to  merge  his  particular  estate,  and  defeat  the  inheritance  of  his 
issue;  and  hence  it  has  oecome  a  maxim,  that  a  tenancy  in  tail,  which  cannot 
be  surrendered,  cannot  also  be  merged  in  the  fee. 


CHAPTER  XIL 


OF  ESTATES  IN  SEVERALTY,  JOINT-TENANCY,  COPAfiCE- 
NARY,  AND  COMMON. 

We  come  now  to  treat  of  estates,  with  respeot  to  the  number  and  connexions 
of  their  owners,  the  tenants  who  occupy  and  hold  them.  And,  considered  in 
this  view,  estates  of  luiy  quantity  or  lenrtb  of  duration,  and  whether  they  be  ia 
actual  posseflsion  or  expectancy,  maybe  held  in  fourdifierent  ways ;  in  severalty, 
in  joint-tenancy,  in  coparcenary,  and  in  common. 

1.  He  that  hold  lands  or  tenements  in  severalty,  or  is  sole  tenant  thereof, 
is  he  that  holds  them  in  his  own  right  only,  without  an^.  other  person  being 
joined  or  connected  with  him  in  point  of  interest,  dunng  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an  estate ;  and  therefore  we 
may  make  the  same  observations  here,  that  we  did  upon  estates  in  possession, 
as  oontradis  tin  guided  from  those  in  expectancy,  in  the  preceding  chapter:  that 
there  is  little  or  nothing  peculiar  to  be  remarked  concerning  it,  since  all  estates 
are  supposed  to  be  of  this  sort,  unless  where  they  are  espntsslj  declared  to  bo 
otherwise ;  and  that  in  laying  down  general  rules  and  doctrines,  we  usually 
apply  them  to  such  estates  aa  are  held  m  severalty.  I  shall  therefore  prooeed  to 
eooBider  the  other  three  species  of  estates,  in  which  there  are  always  a  plurality 
of  tenants. 

*II.  An  estate  in  joint-tenancy  is  where  lands  or  tenements  are  granted  r  «.  o~  ■• 
to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  years  ^  ' 
or  at  will.  In  consequence  of  such  grants  an  estate  is  called  an  estate  in  joint- 
tenancy,  (a)  and  sometimes  on  estate  In  jointure,  which  word  as  well  as  the  other 
ngnifles  an  union  or  conjunction  of  interest;  though  in  common  speech  the 
term  jointure  is  now  usually  confined  to  that  joint-estate,  which  bv  virtue  of 
the  statute  27  Hen  VIII,  c.  10,  is  fVequently  vested  in  the  husband  and  wife 
before  marriage,  as  a  full  satisfuction  and  bar  of  the  woman's  dower.  (6) 

In  unfolding  this  title,  and  the  two  remuning  ones,  in  the  present  chapter,  we 
will  first  inquire  how  these  estates  may  be  created;  next,  their  properttea  and 
respective  incidents;  and  lastly,  how  they  may  be  severed  or  destroyed. 

1.  The  creation  of  on  estate  in  joinf^tenaucy  depends  on  the  wording  of  the 
deed  or  devise,  by  which  tlie  tenante  claim  title :  for  this  estate  can  only  arise  by 
pnrehaae  or  grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the  mere  act 

(ft|Ora.Elll.M.  (oiaaepv>lU.  <a)Utt.)TT.  (t)S««pwaUT. 
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of  law.  Now  if  an  estate  be  given  to  a  plurality  of  pereoDS,  without  adding  any 
restrictive,  exclnsive,  or  expknatoiy  words,  as  if  an  estate  be  granted  to  A  and 
B  and  their  heirs,  this  makes  ihem  immediately  joint>-tenantB  in  fee  of  tiie  landft 
Per  the  law  interprets  the  grant  so  as  to  make  iJl  parts  of  it  take  effect,  which 
can  only  be  done  oy  creating  an  equal  estate  in  them  both.  As  therefore  the 
grantorhas  thus  united  their  names,  the  law  gives  them  a  thorough  nnion  in 
all  Other  respecta.(l)    For, 

2.  The  properties  of  a  joint  estate  are  derived  from  its  nnityt  which  is  fourfold ; 
tiie  unity  of  interest,  the  unity  of  title,  the  unity  of  time,  and  the  unity  ot posses- 
sion; or,  in  other  words,  joint-tenants  have  one  and  the  same  interest,  aocming 
by  one  and  the  same  conveyance,  commencing  at  one  and  the  same  time,  and 
held  by  one  and  the  same  undivided  possession.  (3) 

r  'ISl  1  *firBt,  they  must  have  one  and  the  same  interest.  (3)  One  jijint-ten- 
*■  J  ant  cannot  be  entitled  to  one  period  of  duration  or  quantity  of  interest 

in  lauds,  and  the  other  to  a  different;  one  cannot  be  tenant  for  life,  and  the 
other  for  years;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail,  (c)  But  if 
land  be  limited  to  A  and  B  for  their  lives,  this  makes  them  joint-tenants  of 
the  freehold ;  if  to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants  of  the 
inheritance,  (d)  (4)  If  laud  be  granted  to  A  and  B  for  their  lives,  and  to  the 
heirs  of  A ;  here  A  and  B  are  joint  tenant*  of  the  freehold  during  their  respects 
ive  lives,  and  A  has  the  remainder  of  tiie  fee  in  severalty :  or  if  land  be 
given  to  A  and  B,  and  the  heirs  of  the  body  of  A ;  here  both  have  a  joint  estate 
lor  life,  and  A  hath  a  several  remainder  in  fail  {e)    Secondly,  jomt^tenanta 

(-<;  Co.  Utt.  1S&  (d)  Utt.  f  177.  C)  IMS.  t  KB. 

(1)  [Joiut-tenaDoieB  are  now  Terarded  with  bo  little  favor,  both  )u  conrta  of  law  and  equity, 
Itaat  whenever  the  eipreBsiona  wQl  import  an  intention  in  faronr  of  a  t«naticT  in  oominim,  it 
wiU  be  given  effect  to.  Fiahei  o.  Wlgg,  1  P.  Wms.  Un.,  and  id.,  1  lA.  Rayin.  OiS;  lSalk.ai98, 
note  8.  Lord  Cowpor  aaja,  tbat  a  joint  tenancy  ie  in  eqni^  an  ndions  Iliing.  I  Salk.  158. 
Bee  also  a  Tea.  Son.  !ffi8.  In  wills  tbe  enireaaioDB  "emaltii  to  bedwidad,  share  and  ahare  aUke, 
moMiitliwIy  between  and  amongit  tkem,"  nava  beui  bold  to  oreate  a  tenancy  in  common.  3  Atk. 
121;  4  Bra.  IS.  The  words  equallyto  he  divided  u\^e  atenanoy  In  oocnmon  in  snrrandorgor 
oopyholds ;  1  Salk.  391 ;  2  Salli.  6x0 ;  and  ei»b  in  deeds  which  deriTe  their  oporatjon  from  tlie 
BtatnteofnseB:  IP.  Vma.  14;  1  Vlls.  341;  Gowp.  660;  8  Yes.  Sen.  fi&7  ;  and  it  a  believed 
that  the  same  woida  in  a  common  law  conveyanoe  wonld  now  areata  a  tiananof  in  ciimmun. 
When  two  or  more  purchase  lauda,  and  p^'  in  equal  propoitions,  a  couvof  ance  being  made 
to  Uiem  and  their  heira,  this  is  a  Jointtenancy.  But  if  they  advance  the  luoney  in  nneqnd 
OToportiona,  they  are  coiuiderod  in  equity  in  the  nature  of  partneiB ;  and  if  one  of  tham  die, 
the  others  have  not  his  ahore  by  anrvivomhtp.  bnt  are  coniidend  as  tmstMa  for  the  deceaaed'a 
representative*.     1  Bq.  Oa,  Abr.  291.] 

(8)  The  principal  dietinguinhing  cboracteristio  of  estatOB  in  Joint-tenancy  is^  that  on  the  death 
□f  one  the  right  in  the  estate  enrvives  to  the  other  to  the  ezolndon  of  the  hem  and  teproseuta- 
tirsB  of  the  deceased  Joint-tenant.  The  law  of  joint  tenancy  is  baaed  npon  asappoeed  inten- 
tion of  a  giantur,  in  conveying  on  estate  as  a  unity  to  two  or  niora  Derwns,  that  it  should  nr*  *" 


severed;  and  therefore  if  a  oonTsyanoe  be  of  separate  nndivldad  halTes  of  the  same  land  lo 
two  different  persons,  an  estate  in  Joint-tenancy  wul  not  be  oreated,  even  though  the  two  balvea 
be  uonveycd  by  the  same  instrament. 

The  doctrine  of  smrivotBhip  is  not  regarded  with  twar  in  the  United  States,  and  statotaa 
have  been  pasMd  in  many  of  the  states,  either  abolishing  it,  or  changing  joint  tensioie*  into 
tenanoioa  In  common,  eicept  in  the  case  of  oonTeyanoea  in  traat,  or  by  way  of  mortsBse,  or  to 
husband  and  wife,  and  in  vases  where  the  instnuuents  creating  them  eipreasly  deolan  that 
they  ithall  be  eetatea  in  j  oint- tenancy. 

(3)  [But  two  neiMms  may  have  an  estate  in  foint-tenanoy  tot  Qieir  lives,  nd  yet  have 
severalinheritsnoeB.  Litt.  See.  383,  984;  1  Inst.  184,  a;  Cook  r.  Oook,  a  Tern.  546;  Cray  v. 
Willis,  a  P.  Wins.  630.  This  is  the  oaas,  where  an  estate  is  granted  in  joint-t«nancy  to  per- 
sons and  the  heirs  of  their  bodies,  whioh  persons  causot  intermarry.  SeejiMt,  p.  198.  Bnt  in 
this  case,  there  is  no  division  between  the  ostat«  for  lives  and  the  seveial  raherrtancea,  and  the 
joint  tenants  cannot  convey  away  their  irAtritaneei  after  their  deoaase ;  the  estate  for  Uvea 
and  the  inherltanoe  are  divided  only  in  snpposition  and  oomddeiaUoa  of  law,  and  to  some  pnr- 
poaea  the  inheritance  is  eieonted.    1  Inst.  "SB,  b.  1 

(4)  [Lord  Coke  says,  that  if  a  rent  charge  of  lOl  be  craated  to  A  and  B,  to  have  end  to  hold 
to  them  two,  vii :  to  A  till  be  be  married,  and  to  B  t^ll  he  be  advanoed  to  a  bHieflatt,  they  an 
Joint-tenants  in  the  mean  time,  notwithstviding  theUmitatlona:  and  if  A  die  btfore  marriage, 
the  rent  shall  sorvive  to  B.  Bnt  if  A  had  manied,  the  rent  shonld  have  ceased  for  a  moiety, 
«t»tee  eemierwo,  on  the  other  side.    Co.  LitL  180,  b ;  9  Oraise  Digeat,  498.] 
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mnst  also  have  an  imity  of  title  ;  their  eatate  mttst  be  created  by  one  and  the 
aame  act,  whether  legal  or  illegal :  as  by  one  and  the  same  grant,  or  bv  one  and 
the  game  diaseuiiL.  (/)  Joint-tenancy  cannot  arise  by  descent  or  aot  or  law ;  bat 
merely  by  purchase  or  acquisition  by  the  act  of  the  party :  and  unless  that  act 
be  one  and  the  sante,  the  two  tenants  would  have  diiferent  titles;  and  if  they 
Jiad  different  titles,  one  mightpruve  good  and  the  other  bad,  which  would  abso- 
lotsly  destroy  the  jointure.  Tiiirdly,  there  must  also  be  an  unity  of  time  ;  their 
estates  must  be  vested  at  one  and  the  same  period,  80  well  as  by  one  and  the 
same  title.  As  in  case  of  a  present  estate  made  to  A  and  B ;  or  a  remainder  in 
fee  to  A  and  B  after  a  particnlar  estate ;  in  either  case  A  and  B  are  joint-tenants 
of  this  present  estate,  or  this  vested  remainder.  But  if,  after  a  lease  for  life,  the 
remainder  be  limited  to  the  heirs  of  A  and  B ;  and  during  the  continnance  of 
the  particular  estate  A  dies,  which  vest«  the  remainder  of  one  moiety  in  his 
heir ;  and  then  B  dies,  whereby  the  other  moiety  becomes  rested  in  the  heir  of 
6:  now  A's  heir  and  B's  heir  are  not  joint-tenants  of  this  remainder,  but  ten- 
ants in  common ;  for  one  moiety  vested  at  ono  time,  and  the  other  moie^ 
vested  at  another,  {a)  *Yet  where  a  feoffinent  was  made  to  the  use  of  r- «,  ga  -■ 
a  man,  and  such  wife  as  he  ahonld  afterwards  marry  for  term  of  their  ^  ^ 

lives,  and  he  afterwards  married ;  in  this  case  it  seems  to  have  been  held  that  the 
hmband  and  wife  had  a  ioint-eatate,  thongh  vested  at  diflerent  times :  (A)  (5) 
becanse  the  use  of  the  wif^s  estate  was  in  abeyance  and  dormant  till  the  inter- 
marriage ;  and,  being  then  awakened,  had  relation  back,  and  took  effect  ^m 
the  original  time  of  creation.  Lastly,  in  joint-tenancy  there  must  be  an  unity 
oi  possession.  Joint-tenante  are  said  to  t>e  seised  joer  my  ei  per  tout  hj  the  half 
or  moiety,  and  by  aU :  that  is,  they  each  of  them  have  the  entire  posaeasion,  as 
well  of  every  parcel  as  of  the  whole,  (t)  They  have  not,  one  of  them  a  seisin  of 
one-hiCf  or  moie^,  and  the  other  of  the  other  moiety ;  neither  can  one  be 
exclusively  seised  of  one  acre,  and  his  companion  of  another ;  but  each  has  an 
nndivided  moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety.  (/) 
And  therefore,  u  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neiUier  properly  joint-tenants,  nor  tenants  in  common :  for  husband  and  wife 
being  considered  as  one  person  in  law,  they,  cannot  take  the  estate  by  moieties, 
but  both  are  seised  of  the  entirety,  per  lout,  et  non  per  my :  the  consequence  of 
which  is,  that  neither  the  husband  nor  the  wife  can  dirooie  of  any  part  without 
the  assent  of  the  other,  but  the  whole  must  remain  to  the  survivor,  (k)  (6) 

m  JUd.  t  ore.  (g)  Co.  Utt.  IBB.  nj  !>;«  MO.    1  Bsp.  UU.  (I)  UCt  i  He.    A  Bop.  10, 

QjOaaM  iBJim  (>BI«  dwaa  Uatt.  -amal,  tolw  III  mmwmim,  <  xOMi^anMmpart.     Bnot.  J.  S,  (r. 

CUiiltfen.    Co.UU.lST.    Bro..^>r.t.  <wl(iiHta,B.    «  Vem.  110.    SLsT.N. 


fSILIlat  Itisft  joint  olatm  bj  tbe  iaine  oonveyuioe  whicb,  makw  jolnt'Ienu 
-~*Sg,  hM  been  held  In  varinns  othsr  oatee.    See  BlamfbidB  «.  Blamforde,  3 


(6)1' 
vertfaj 
ufBtm 
«.  Jackann,  2  Str.'llTS ;  Holeii  c'RlBle^,  Pollexf,  373. 

6o,  although  Bome  of  the  persons  to  whom  in  estate  U  Umited,  are  in  by  Oiie  oommon  law, 
and  nthsTB  bj  the  Btatnte  of  nses,  yet  tfaey  will  take  in  Joint-tenanoy :  "Watte  c.  Lee,  "Soj.  134 , 
Saminen'  Case,  13  Rep.  M;  ud  Ijord  Thulow  held,  that  whether  a  eettlemeot  was  to  be  oiMi- 
mdered  as  a  convevanoe  of  a  legal  estate,  or  a  deed  to  naee,  would  make  no  diSerence,  and 
that  in  either  oaie,  me  veatJng  at  different  times  wonld  not  neoeMarUf  pievent  the  settled  estate 
from  bMnir  taken  in  Joint-tenmicy.    Btrntton  v.  Beat,  2  Br.  240. 

(6)  [5  Term  B«p.  654.  And  u  a  Krant  it  made  of  a-  Joint  ortate  to  hlubaod  and  wife,  and  a 
tmra  peraon,  the  bneband  and  wile  ehaU  have  on«  moielf ,  and  the  third  pecBoo  the  other 
mmetr,  in  theaanie  maniteraa  if  it  had  been  gianted  only  to  two  poncHM.  So  if  the  grant  ia 
to  hanband  and  wife  and  two  others,  the  hnsban^  and  wife  take  one-thiid  in  Joint-tenancy. 
Litt.  (  391.  Bat  where  an  eatate  is  oouveyed  to  a  man  and  a  woman,  who  are  not  married 
together,  and  who  aflerwaide  iutenDBrry,  a«  Uiey  tatM  originaUy  by  moieties,  diey  will  con- 
tteae  to  hold  by  moieties  after  &a  mantege.  1  Inst  187,  b :  Moody  v.  Moody,  Amb.  649 ;  2 
Cm.  Dig.  511;  Sid.  448.] 

ThfR  peculiar  estate  is  recopniied  by  the  AmeiioMi  decislonB,  and  is  generally  left  nnaffooted 
ty  statnteH.  6ee  Jaokeon  «.  8t«vens,  16  J<fluiB,  110:  Buss  v.  Oamson,  1  Dana,  35 ;  Taol  c. 
deinpbell,  7  Yerg.  319 ;  Fairchild  r.  GhaeteUeanx,  I  Perm.  St.  176 ;  Den  n.  Whitemoie,  2  Dev. 
and  Bat.  537;  BrnwDMin  v.  Hull,  16  Tt.  309;  Btoiaro.  Hiillins,4  Rioh.Eiq.  80;  Qibeon  v.  Zim- 
merman, 13  If  o.  385 ;  1  Vaab.  Beal  Prop.  378. 
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Upon  these  principlea,  of  a  thorongh  and  intimate  onion  of  interest  and  pos- 
'       depend  many  other  conseqnences  and  incidents  to  the  joint-tenant's 


estate.  If  two  joint-tenante  let  a  verbal  leaae  of  their  land,  resemng  rent  to  be 
I>aid  to  one  of  them,  it  shall  ennre  to  both,  in  respect  of  the  loint  rever- 
sion. (A  (7)  If  their  lessee  surrenders  his  lease  to  one  of  them,  it  shall  also  entire- 
to  both,  becanse  of  the  privity,  or  relation  of  their  estate,  {m)  On  the  same 
reason,  livery  of  seisin,  made  to  one  joint^tenant,  shall  ennre  to  both  of  them :  (n) 
and  the  ent^,  or  re-entry,  of  one  joint-tenant  is  as  effectual  in  lav  as  if  it  vere 
the  act  of  both,  (o)  (8)  In  all  actions  also  relating  to  their  jointxstatc,  one  joint- 
tenant  cannot  sue  or  be  sned  vithont  joining  the  other,  (p)  (fl)  But  if  two  or 
more  joint-tenants  be  seised  of  an  advowson,  and  they  present  different  clerks, 
the  bishop  may  refuse  to  admit  either;  because  neittier  joint-tenant  hath  a 
r  *183 1  ^^^'^  right  of  patronage,  but  each  is  seised  of  *the  whole ;  and  if  they 
<■  -I  do  not  both  agree  within  six  months,  the  right  of  presentation  sh^ 
lapse.  But  the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented  by  either, 
for  the  good  of  the  church,  that  divine  service  mav  be  regularly  performed; 
which  is  no  more  than  he  otherwise  would  be  entitled  to  do,  in  ease  their  dis- 
agreement continued,  bo  as  to  incur  a  lapse :  and,  if  the  clerk  of  one  joint-tenant 
be  so  admitted,  this  shall  keep  up  the  title  in  both  of  them ;  in  re4>ect  of  the 
privity  and  union  of  their  estate,  {q)    Upon  the  some  ground  it  is  held,  that  one 

Joint-tenant  cannot  have  an  action  against  another  S>t  trespass,  in  respect  of 
tis  land ;  (r)  for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But  one 
joint-tenant  is  not  capable  by  himseS  to  do  any  act  which  may  tend  to  defeat 
or  ii^ure  the  estate  of  the  other ;  (10)  aa  to  let  leases,  or  to  grant  copyholds :  (s) 
and  if  any  wast«  be  done,  which  tends  to  the  destruction  of  the  mherit^mce, 
one  joint-tenant  may  have  an  action  of  wast^  against  the  other,  by  construction 
of  the  statute  Westm.  3,  c  33.  (1)  So  too,  though  at  common  law  no  action  of 
account  lay  for  one  joint-tenant  against  another,  aoless  he  had  constituted  him 
his  bailiff  or  receiver,  (w)  yet  now  Dy  the  statute  4  Ann.  c  16,  joint-tenants  may 
have  actions  of  account  against  each  other,  for  receiving  more  than  their  due 
share  of  the  profits  of  the  tenements  held  in  joints-tenancy.  (11) 

From  the  same  principle  also  arises  the  remaining  grand  incident  of  joint- 
estates;  viz.:  the  doctrine  of  aurmvorship :  by  which  when  two  or  more  per- 
t.  foi  Ibid.  iiB,  Mu.        fBi  lud.  us. 

lU.  (0*  In«t.  MS.  fu)(i>.  Ua.  W). 

were  originaUr  ajoint  lettins  by  parol,  and 
pay  him  separately,  and  his  snare  be  paid  ac- 
oordlnsly,  Uiia  Is  evidence  of  a  fresh,  separate  demise  of  his  share,  and  hamoatsne  Beparatoly.  Id.] 

(8)  In  ejectment  the  possesEioa  of  one  Joint-t«nHnt  van  fonnerli;  Uie  poMeMdon  of  tin 
otlier,  so  as  to  prevent  the  stotate  of  limitations  &om  nmning  agtimst  him.  Font  tr.  hod. 
Gtot,  e  Mod.  44 ;  S.  0. 1  Salk.  S85.  Bnt  how  by  (he  13eh  eeoUon  of  the  statute  3  and  4  Oea  IT, 
0.  37,  it  is  owoted  that  the  poewseion  ot  one  coparoener,  joint-tenoot  or  l«aBiit  in  commtHi,  abalt 
not  be  deemed  the  poaaeasion  of  the  olhers,  tinlesa  their  shatea  of  the  profits  of  (he  laud  wen 
received  f»  th^  benefit  hy  the  party  in  poneenon.] 

(9)  [See  latrt,  note.  If  foui  Joinl-tenaiita  iointlj  demise  from  year  to  year,  snoh  of  them  as 
rive  nolloe  to  quit,  may  recover  their  eeveral  shores  in  ijeotment  on  their  eeveial  demiaee.  3 
Taont  ISO.] 

(10)  [In  conseqaenoe  of  the  right  of  sorrivorship  amonfc  joint- tenants,  ai]  ohaigea  made  b^ 
a  Joint-tenant  on  the  estate  determiDe  by  his  Sm&,  and  oonotaffeotthe  sarrivor.  For,  it  is 
a  maxim  of  law,  tttMjvt  aearetoendi  pra^trttir  onerilMu.  I  InsL  165  a.;  Litt.  t  296.  Bnt,  if  the 
grantor  of  the  charge  snrviTes,  of  oonise,  it  ta  good.  Co.  Litt  184,  b.  So,  if  one  Joint-tenant 
raffere  a  Judgment  in  an  action  of  debt  to  be  ent«red  up  afcaiDSt  biu,  and  (Uea  before  ezeontion 
had,  it  wul  not  be  eieouted  afterwards ;  jbut  if  eiecntaon  be  sned  in  the  life  of  the  ooguiaor,  it 
will  bind  the  gnrvivor.     Lord  Abergavenny's  Case,  6  Rep.  79 ;  1  Inat  184  a. 

There  is,  however,  one  eioeption  to  the  rule,  that  jnint-teDanta  cannot  oharge  the  estate  in 
anyway,  so  as  to  affect  the  interests  of  the  surrivoia:  foiinitonoe,  if  there  are  two  Joint-tenants 
in  fee,  and  one  of  them  mokes  a  lease  for  years  to  a  stranger,  it  will  be  good  against  the  survivor, 
even  Uiongh  such  lease  is  not  made  to  commence  till  after  the  death  of  the  Joiat'tenaDt  who 
executed  il;  because,  the  grant  of  a  lease  is  a  ditpositiiin  of  (he  land,  made  at  the  time  of  snch 

■   -        ■  in.     Co.Litt,  185,  a.;  Litt.  i  289i  Whittookv.  Hoiton. 

3.1 
s  ohsolote,  and  a  bill  in  eqnity  for  an  account  is  aubstituted. 
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sons  are  seised  of  a  joint-estate,  of  inheritance,  for  their  owii  lives,  or  pur  auter 
vie,  or  are  jointly  po*es8ed  of  any  chattel-interest,  the  entire  tenancy  upon  tiie 
decease  of  any  of  them  remains  to  the  survivors,  and  at  length  to  the  lust  aur- 
vivor ;  and  he  shall  be  entitled  to  the  whole  estate,  whatever  it  he,  whether  an 
inheritance  or  a  common  freehold  only,  or  even  a  less  estate,  (w)  (12)  'Phis  is  the 
natural  and  regular  consequence  of  the  union  and  entirety  of  their  interest.  The 
interest  of  twojointtenanta'ia  not  onlyeqnal  or8imilar,butalsoisone  r»ioAi 
andthesame.    One  has  not  originally  a  distinct  moiety  from  the  other;   i-  -' 

but,  if  by  any  subsequent  act  (as  by  alienation  or  forfeiture  of  either)  the  inter- 
est becomes  separate  and  distinct,  the  joint-tenancy  instantly  ceases.  But,  while 
it  continues,  each  of  two  joint^tenants  has  a  concnrrent  Interest  in  the  whole ; 
and,  therefore,  on  the  death  of  his  companion,  the  sole  interest  in  the  whole 
remains  to  the  survivor.  For  the  interest  which  the  survivor  originally  had  is 
clearly  not  divested  by  the  death  of  his  companion ;  and  no  other  person  can 
now  claim  to  h^ve  a,  joint  estate  with  him,  for  no  one  cant  now  have  an  interest 
in  the  whole,  accruing  by  the  same  title,  and  taking  effect  at  the  same  time  with 
his  own ;  neither  can  any  one  claim  a  separate  interest  in  any  part  of  the  ten- 
ements ;  for  that  would  oe  to  deprive  the  survivor  of  the  right  which  he  has  in 
^  and  every  part.  As  therefore  the  survivor's  original  interest  in  the  whole 
Btill  remains ;  and  as  no  one  can  now  be  admitted,  eithef  jointly  or  severally,  to 
any  share  with  him  therein ;  it  follows,  that  his  own  interest  must  now  be  entire 
and  several,  and  that  he  shall  alone  be  entitled  to  the  whole  estate  (whatever  it 
bejithat  was  created  by  the  original  grant 

This  right  of  survivorship  is  csJIm  bv  our  ancient  authors  («)  the  j'lM  accre- 
scendi,  b^use  the  ri^ht  upon  the  deatn  of  one  joiAt-ftnant  accumulates  and 
increases  to  the  survivors :  or,  as  they  themselves  express  it,  "pars  Qla  com- 
munis accrescit  superslilibus,  de  persona  in  jiBrtonam,  usque  ad  utHmani 
titperstilem."  And  this  jus  accrescendi  ought  to  be  mutual ;  which  I  appre- 
hend to  be  one  reason  why  neither  the  Sing,  (y)  nor  any  corporation,  («) 
can  be  a  joint-tenant  with  a  private  person.  For  hgre  is  no  mntnalitv; 
the  private  person  has  not  even  the  remotest  chance  of  being  seised  of  ilie 
entirety,  by  benefit  of  survivorship ;  for  the  king  and  the  corporation  can 
never  die 

3.  *Weare,  lastly,  to  inquire  how  an  estate' in  joint-tenancy  may  be  rciae  -■ 
severed  and  destroyed.    And  this  may  he  done  by  destroying  any  of  its  ■■  J 

constituent  unities.  1.  That  of  titne,  which  respects  only  the  original  com- 
mencement of  the  joint-estate,  cannot  indeed  (being  now  past)  be  affected  br 
any  eubaeqaent  transactions.  But,  3.  Thejoint-tenants'estate  may  be  destroyed, 
without  any  alienation,  by  merely  disuniting  their  possession.  For  joint-tenants 
being  seised  ^er  my  etper  tout,  every  thing  that  tends  to  narrow  that  interest, 
so  that  they  shall  not  be  seised  throughout  the  whole,  and  throughout  every 
part,  is  a  severance  or  destruction  of  the  jointure.  And  therefore,  if  two  Joint- 
tenante  agree  to  part  their  lands,  and  hold  them  in  severalty,  they  are  no  longer 
joint-tenants:  for  they  have  now  no  joint  interest  in  the  wnole,  out  only  a  sev- 
eral interest  respectively  in  the  several  parte.  And  for  that  reason,  also,  the 
right  of  survivorship  is  by  such  separation  destroyed,  (a)  By  common  law  all 
the  joint-tenants  might  agree  to  make  partition  of  the  lands,  hut  one  of  them 
could  not  compel  the  other  so  to  do :  (6)  for  this  being  an  estate  ori^nally 
created  by  the  act  and  agreement  of  the  parties,  the  law  would  not  permit  any 
one  or  more  of  them  to  destroy  the  united  possession  without  a  similar  universal 
consent  But  now  by  the  statutes  31  Hen.  VIII,  c  1,  and  32  Hen.  VIII,  c  32, 
joint-tenante,  either  of  inheritances  or  other  less  estates,  are  compellable  by  writ 
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of  partiUon  to  divide  their  lfind&  (c)  (13)  3.  The  joiatare  may  be  destroyed  by 
destroying  the  unity  of  litis.  As  if  one  joint-tenant  ali^Dea  and  conreys  hu 
estate  to  a  t^ird  person :  here  the  joint  tenancy  is  severed,  and  turned  into  ten- 
uioy  in  common ;  {d)  for  the  grantee  and  the  remaining  joint-tenant  hold  By 
different  titles  (one  derived  from  the  original,  the  other  from  the  subsequent 
grantor),  though,  till  partition  made,  the  unity  of  possession  cx)ntinae8.  (I4> 
r  *lfi6 1  ^^^  ^  devise  of  one's  share  by  will  *is  no  severance  of  the  jointure :  (16) 
*■  -I   for  no  testament  takes  effect  till  after  the  death  of  the  testator,  and  bv 

such  death  the  right  of  the  survivor  (which  acorued  at  the  original  creation  of 
the  estate,  and  has  therefore  a  priority  to  the  other  (s)  is  already  vested.  (/)  (16) 
i.  It  may  also  be  destroyed  by  destroying  the  unity  of  interest.  And  therefore^ 
if  there  be  two  joint^tenante  for  life,  and  the  inheritance  is  parohased  by  or 
descends  upon  either,  it  is  a  severance  of  the  jointure;  (j>)  though,  if  an  estate 
is  originally  limited  to  two  for  life,  and  a&er  to  the  heirs  of  one  of  them,  the 
freehold  shall  remain  in  jointure,  without  merging  in  the  inheritance ;  because, 
being  created  by  one  and  the  same  conveyance,  they  are  not  sejpanite  estates 

i which  is  requisite  in  order  to  a  merger),  but  branches  of  one  entire  estate,  (A) 
n  like  manner,  if  a  joint-tenant  in  fe^  makes  a  lease  for  life  of  his  share,  this 
defeats  the  jointure:  (t)  for  it  destroys  the  unity  both  of  title  and  of  interest; 
And,  whenever  or  by  whatever  means  the  jointure  ceases  or  is  severed,  the  right 
of  Burvivorebip,  oi  jus  accrescendi,  the  same  instant  ceases  with  it.  (it)  Tet,  if 
one  of  three  joint-tenants  alienes  his  share,  the  two  remaining  tenants  still  bold 
their  parts  by  joint^tenancy  and  survivorship:  (I)  and  if  one  of  three  joint- 
tenante  release  his  share  to  one  of  his  companions,  though  the  joint-tenant  is 
destroyed  with  regardtto  that  part,  yet  the  two  remaining  parts  are  still  held  in 
jointnre;(m)  for  they  still  prsserve  their  original  constituent  unities.  But 
when,  by  any  act  or  event,  different  interests  are  created  in  the  several  parts  of 
the  estate,  or  they  are  held  by  different  titles,  or  if  merely  the  poBseadon  ia  sep- 
arated; so  that  the  tenants  have  no  longer  these  four  indispensable  properties, 
a  sunenesB  of  interest,  and  undivided  possession,  a  title  vesting  at  one  and  the 
same  time,  and  by  one  and  the  same  act  or  grant;  the  jointure  is  instantly 
dissolved. 

r  *I87 1  *^  general  it  is  advantageous  for  the  joints-tenants  to  dissolve  the 
I-  ^  jointure  ;  since  thereby  the  right  of  survivorship  is  taken  away,  and 

each  may  transmit  his  own  part  to  his  own  heirs.  Sometimes,  however,  it  is 
disadvantageoas  to  dissolve  the  joint  estate  :  as  if  there  be  joint^tenants  for  life, 
and  they  make  partition,  this  oiBeolves  the  jointure ;  and,  though  before  they 
each  of  them  had  an  estate  in  the  whole  for  tneir  own  lives  and  the  life  of  their 


ru  utt- 1  w*- 


(13)  This  writ  U  abolished,  and  a  bQl  In  eqaity  for  partitinii  u  noit-  the  ramedv  In  thene  cuw. 
Bj  atatate  31  and  32  Tie.  a,  40,  the  court  may  order  a  Kale,  instead  of  ptutil^on,  Wiisre  that  eoona 
appeaia  ^^oper. 

(14)  [When  an  estate  is  devised  to  A  sod  B,  who  are  stTNicen  t«,  and  bave  no  oannexkni 
with,  each  oUier,  the  convejfanoe  by  one  of  Uiem  seven  the  joint- tenanoy,  and  pas«Rs  a  mnietT ; 
bat  per  Eenyon,  Ch.  J.,  it  has  been  settled  for  ages,  that  when  the  derise  ia  to  hasband  and  WM, 
tbej  take  by  entiretiea  and  n<it  bv  mraedes,  and  the  husband  alone  oanaot  by  Uh  own  cwo- 
vevanoe,  withnnt  joining  his  wife,  divest  the  estate  of  the  wife.  6T.  R.  R54.  If  five  tnutaaaba 
Jraitstenanta,  and  if  three  eiecnte  a  oonveyance,  it  will  sever  tiie  joint  estate,  and  craate  a  ten- 
anoj  in  common,  and  the  person  to  whom  the  conveyance  was  made  may  reoover  three-fifttks  m 
ejectment.     11  East,  38B.1 

(15)  [A  covenant  by  a  Jnint-teDant  to  wJl,  thoof h  it  does  not  sever  tbeloint-tenaoor  at  law, 
will  do  so  in  equity ;  Browne  v.  K^dle,  3  Tes.  357 ;  Hintono.  Hinton,  3  Tes.  Sen.  638;  provided 
the  agreement  for  sale  be  one  of  which  a  speotSo  perfoimauoe  ooold  be-  enforced.  Pat«iiche  v. 
PowleU,  3  Atk.  54 ;  Hinton  c.  Hlnton,  2  Ves.  Sen.  S34.] 

(16)  AJoint-tenaot  wishing  to  devise  his  estate  must  first  canse  partitloii  thereof  to  be  made, 
as  otherwise  tiie  right  of  aurvlvoT^p  will  eidvde  tbe  devlw. 
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companion,  now  they  have  an  estate  in  a  moiety  only  for  their  ovn  lives  merely ; 
and,  on  the  death  of  either,  the  reversioner  shall  enter  on  hia  moiety.  {«)  And 
therefore  if  there  be  t<vo  joint-tenants  for  life,  and  one  grants  away  his  part  for 
the  life  of  his  companion,  it  is  a  forfeiture:  (o)  for,  in  the  first  place,  by  the 
severance  of  the  jointure  he  has  given  himself  in  his  own  moiety  only  an  estate 
for  his  own  life;  and  then  he  grants  the  same  land  for  the  life  oi  another: 
which  grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  estate :  {^p) 
for  it  is  creating  an  estate  vhiob  may  by  possibility  last  longer  than  that  which 
he  Is  legally  entitled  to. 

III.  An  estate  held  in  coparcenttry  (17)  is  where  lands  of  inheritance  descend 
from  the  ancestor  to  two  or  more  persons.  It  arises  either  by  common  law  or 
particnlar  cnstom.  By  common  law:  as  where  a  person  seized  in  fee-simple  or 
m  fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  hie  daughters,  sisters, 
annts,  cousina,  or  their  representatives ;  in  this  ease  they  shall  all  mherit,  as  will 
be  more  folly  shown  when  we  treat  of  descents  hereafter ;  and  these  co-heirs  are 
then  called  co-parceners;  or,  for  brevity, ^rcsMcrs  only,  (q)  Parceners  by  par- 
ticular custom  are  where  lands  descend,  as  in  gavelkind,  to  all  the  malea  in 
eqnal  degree,  as  sons,  brothers,  uncles,  &c.{r)  An^  in  either  of  these  cases,  all  the 
parceners  put  together  make  but  one  heir,  and  have  butone  estate  among  theni.(«) 

•The properties  of  parceners  are  in  some  respects  like  those  of  joints  r  * ,„„  -, 
tenants;  they  having  the  same  unities  of  interest,  title  ^nd possession,  <-  ■' 
They  may  sue  and  be  sued  jointly  for  matters  relating  to  tneir  own  lands;  (f) 
and  the  entry  of  one  of  them  ahall  in  some  cases  enure  as  the  entry  of  them 
alL  (u)  They  cannot  have  as  action  of  trespass  against  each  other ;  but  herein 
th^  differ  from  joint-tenants,  that  they  are  also  exclnded  from  maintaining  an 
action  of  waste;  (w)  for  cop.arcenars  could  at  all  times  put  a  atop  to  any  waste 
by  writ  of  partition,  but  till  the  statute  of  Henry  the  Eighth,  joint-tenants  had 
no  snch  jiower.  Parceners  also  differ  materially  from  joint-tenants  in  fonr 
other  pomts.  1.  Thev  always  claim  by  descent,  whereas  joint-tenants  always 
claim  by  porchase.  Tnerefbro,  if  two  sisters  purchased  lands,  to  hold  to  them 
and  their  neirs,  they  are  not  parceners,  but  joint-tenants ;  (x)  and  hence  it  like- 
vise  follows,  that  no  lands  can  be  held  in  coparcenary,  but  eatatea  of  inheritance, 
which  are  of  a  descendible  nature:  whereas  not  only  estates  in  fee  and  in  tail, 
but  for  life  or  years,  may  be  held  in  joints  tenancy.  2.  There  is  no  unitv  of  time 
necessary  to  an  estate  of  coparcenary.  For  if  a  man  had  two  daughters,  to 
whom  hiB  estate  descends  in  coparcenary,  and  one  died  before  the  other;  the 
surviving  daughter  and  the  heir  of  the  other,  or  when  both  are  dead,  their  two 
heirs  are  still  parceners ;  (y)  the  estates  vesting  in  each  of  them  at  different 
times,  though  it  be  the  same  quantity  of  interest,  and  held  bv  the  some  title. 
3.  Parceners,  though  thev  have  an  unil^,  have  not  an  entireiy  oi  interest.  They 
are  i^operly  entitled  eacn  to  the  whole  of  a  dietuict  moiety ;  (2)  and  of  coarse 
there  is  no  jus  accrescendi,  or  survivorship  between  them ;  for  each  part 
descends  seveiallv  to  their  respective  heirs,  though  the  unity  of  possession  con- 
tinnes.  And  as  long  as  the  lands  continue  in  a  course  of  descent,  and  united 
in  possession,  so  long  are  the  tenants  therein,  whether  male  or  female,  called 
parceners.  But  if  ^tne  possession  be  once  severed  by  partition,  they  are  |-  m-iaq  1 
no  longer  parceners,  but  tenants  in  severalty ;  or  if  one  parcener  alienee  '-  ^ 
her  share,  though  no  partition  be  made,  then  are  the  lands  no  longer  held  in 
coparcenary,  but  in  cmnmon.  (o) 

Parceners  are  eo  called,  saith  Littleton,  {b)  becaaae  they  may  be  constrained 
to  meice  partition.  {!&)    And  be  mentions  manymethodsof  mMciugit;  (c)  font 

(nJlJoanK.  fo;*  Leon.  HT.  rpj  Co.  LIU.  S8t.  ff)  Lilt,  tf  SU,  MS. 
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(IT)  The  [liritinction  between  eMtateii  in  otunmon  and  estates  in  ooparceoary  con  ecaicAj  be 
safd  tu  exist  in  Amerioo.    See  4  Kent,  367  ;  1  Wasbb.  Real  Prop.  415. 

(IS)  Copareenum  mar  conrej  U)  uach  other,  botti  by  feoffinent  and  by  Kle««e,  because  Uieir 

-'--  ' = ts  k  joint,  and  to  some  several.    Co.  Utt  200,  b.    Whereas  joint-tmanU 
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of  which  are  bj  consent,  and  one  by  compulsion.  The  first  is  where  they  agree 
to  divide  the  lands  into  equal  parts  in  severalty,  and  that  each  shall  hare  snch 
a  determinate  part.  The  second  is,  when  they  agree  to  choose  some  friend  to 
make  partition  for  them,  and  then  the  sisters  shall  choose  each  of  them  her 
part  according  to  seniority  of  age;  or  otherwise,  ae  shall  be  agreed.  The 
privilege  of  seniority  is  in  this  case  personal ;  for  if  the  eldeet  sister  be  dead, 
her  issue  shall  not  choose  first,  bat  the  nest  sister.  Bnt,  if  an  advowson  descend 
in  coparcenary,  and  the  sisters  cannot  agree  in  the  presentation,  the  eldest  and 
her  issue,  nay  her  husband,  or  her  assigns,  shall  present  alone,  before  the 
younger.((?)  (19)  And  the  reason  given  is,  that  the  former  privilege  of  priority 
m  choice  upon  a  division,  arises  from  an  act  of  her  own,  the  agreement  to  make 
partition;  and  therefore  is  merely  personal:  the  latter,  oi  presenting  to  the 
living,  arises  from  the  act  of  the  law.  and  is  annexed  not  only  to  her  person, 
but  to  her  estate  also.  A  third  method  of  partition  is,  where  the  eldest  divides, 
and  then  she  shall  choose  last;  for  the  rale  of  law  is,  aijuR  est  divisio, alteriut 
eat  eleciio.  The  fourth  method  is,  where  the  sisters  agree  to  cast  lots  for  their 
shares.  And  these  are  the  methods  by  consent.  That  by  compnlsion  is,  where 
one  or  more  sue  oat  a  writ  of  partition  gainst  the  ottiers ;  whereupon  tJie 
sheriff  shall  go  to  the  lands,  and  make  partition  thereof  by  the  verdict  of  a  jury 
there  irapanneled,  and  assign  to  each  of  the  parceners  her  part  in  severalty.^ 
r  *19n  1  ^'^^  there  are  some  things  *which  are  in  their  natnre  impartible.  Tne 
I-  '   mansion-house,  common  of  estovers,  common  of  piscary  uncertain,  or 

any  other  common  without  atint,  shall  not  be  divided;  but  the  eldest  sister,  if 
she  pleases,  shall  have  them,  and  make  the  others  a  reasonable  satisfaction  in 
other  part«  of  the  inheritance :  or,  if  that  cannot  be,  then  they  shall  have  the 
profits  of  the  thing  by  turns,  in  the  same  manner  as  they  take  tne  advowson.(/) 
There  is  yet  another  consideration  attending  the  estat«  in  coparcenary:  that 
if  one  of  the  daughters  has  had  an  estate  given  with  her  in  franlcmarrtage  by 
her  ancestor  (which  we  may  remember  was  a  species  of  estates-tail,  freely  given 
by  a  relation  for  advancement  of  his  kmswoman  in  marriage),(^)  in  this  case, 
if  lands  descend  from  the  same  ancestor  to  her  and  her  sisters  in  fee-simple,  she 
or  her  heirs  shall  have  no  share  of  them,  unless  they  will  agree  to  divide  the 
lands  BO  given  in  ffankmarriage  in  equal  proportion  with  the  rest  of  the  lands 
descending. (A)  Thismodeof  division  was  known  in  the  law  of  the  Lombards  ;(i} 
which  directs  the  woman  so  preferred  in  marriage,  and  claiming  her  share 
of  the  inheritance,  mittere  in  confusum  cum  aororiJma  quantum  pater  aut  frafer 
ei  dederit,  quando  ambulaverit  ad  maritum.  With  ns  it  is  denominated  orinz- 
iog  those  lands  into  hoick-pot :  {k)  which  term  I  shall  explain  in  the  very  worOB 
of Xittleton : (I)  "it  seemeth  that  this  word  hotch-pot,  is  in  English  apadding: 
for  in  a  pudding  is  not  commonly  put  one  thing  alone,  bnt  one  thing  with 
other  things  together."  By  this  honsewifery  metaphor  onr  ancestors  meant  to 
inform  us  (m)  that  the  lands,  both  those  given  in  frankmarriage  and  tfaoae 
descending  in  fee-simple,  should  be  mixed  and  blended  together,  and  then 
divided  in  equal  portions  among  all  the  daughters.  Bnt  this  was  left  to  the 
choice  of  the  donee  in  frankmarriage :  and  if  ^e  did  not  choose  to  put  her 
r  'ifll  1  ^^^^^  '"'**  hotoh-pot,  she  was  presumed  to  be  sufficiently  •provided  for, 
^  -I   and  the  rest  of  the  inheritance  was  divided  among  her  other  sisters. 

fd)Co.Utt.un.  sii«p. n. 

ft)  Byiauites  uida  Wm.  ni.  c.SI.  v>  eulBr  method  of  oarryliiR  on  tha  pnMWMlnn  on  Bwiltof  partl- 
aoa,  or  lands  held  elUer  la  Jolnt-Mnuar,  puoeuKrjr,  or  omuooD,  Ihu  wu  lued  at  Qm  common  liir,  ii 
chalked  oat  and  praTldcd. 

(7J  Co.  LItt.  lei.  IW.  (a)  See  page  111.  fkl  Bnoton,  1. 1.  a.  S4.    Utt  »  M  to  St. 

ftj  I.  S  (.  U,  o.  IS,  (ti  BilttOD,  c.  73.  (I)  i  M7.  (mj  UU.  f  HB. 


!?, 


Snch  partitioiu  are  now  umiallj  made  bj  uimim  of  a  biU  in  cbauoet;  in  tha  m 
partition  b«tv«eu  Joint  tenuitit.] 
(19)  [See  1  Ves.  Sen.  340 ;  Bom.  Eool.  Law,  voL  1,  p.  16;  7  Shn.  3G7.] 
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The  law  of  hotch-pot  took  place  then  odIv  Then  the  other  landB  descending 
6x>m  the  anceetor  irere  fee-Bimple ;  for,  if  they  descended  in  tail,  the  donee  in 
frankmamage  was  entitled  to  her  share,  vithont  britiKing  her  lands  so  given 
into  hotch-pot  (»)  And  the  reason  is,  because  lands  descending  in  fee-simple 
are  distributed,  by  the  jralicy  of  law,  for  the  maintenance  of  all  the  daughters; 
and  if  one  has  a  snfficient  provision  ont  of  the  same  inheritance,  equal  to  t^^e 
rest,  it  is  not  reasonable  that  she  should  have  more:  bat  lauds  descending  in 
tail,  are  not  distributed  by  the  operation  of  the  law,  but  by  the  designation  of 
the  (pyer,  per  formam  doni;  it  matters  not  therefore  how  nnequal  this  distribu- 
tion may  1)6.  Also  no  lands,  but  such  as  are  given  in  &ankmarri^e,  shall  be 
brought  into  hotch-pot;  for  no  others  are  looked  upon  in  law  as  given  for  the 
advancement  of  the  women,  or  by  way  of  marriage  portion,  (o)  And,  therefore, 
as  gifts  in  ftankmarriage  are  talleu  into  disuse,  I  should  hardly  have  mentioned 
the  law  of  hotch-pot,  had  not  this  method  of  division  been  revived  and  copied 
b^  the  statnte  for  distribution  of  personal  estates,  which  we  shall  hereafter  con- 
sider at  large. 

The  estate  in  coparcenary  may  be  dissolved,  either  by  partition,  which  dis- 
unites the  possession ;  by  ahenation  of  one  parcener,  which  disunites  the  title, 
and  may  disunite  the  interest ;  or  by  the  whole  at  last  descending  to  and  vesting 
in  one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  snch  as  hold  by  several  ana  distinct  titles,  bnt 
by  unity  of  possession ;  because  none  knoweth  his  own  severalty,  and  therefore 
they  all  occupy  promiBCuouely.(p)  This  tenancy,  therefore,  happens  where  there 
is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion  of  interest,  of 
titles  and  of  time.  For  if  there  be  two  tenants  in  common  of  lands,  one  may 
hold  his  part  in  fee-simple,  the  other  in  tul,  or  for  life;  so  that  there  is  no 
^necessary  unity  of  interest;  one  may  hold  by  descent,  the  other  by  r^igo  i 
purchase ;  or  the  one  by  purchase  &om  A,  the  other  by  purchase  trom  B ;   l-  ^ 

so  that  there  is  no  unity  of  title;  one's  estate  may  nave  been  vested  fifty  years, 
the  other's  bnt  yesterday ;  so  there  is  no  unity  of  time.  The  only  unity  there 
is,  is  that  of  possession :  and  for  this  Littleton  gives  the  tme  reason,  because  no 
man  can  certainly  tell  which  part'  is  his  own;  otherwise  even  this  wonld  be 
soon  destroyed. 

Tenancy  in  common  may  be  created,  either  by  the  destruction  of  the  two 
other  estates  in  joint-tenancy  and  coparcenary,  or  by  special  limitation  in  a 
deed.  (20)  By  the  destruction  of  the  two  other  estates,  I  mean  such  destruction 
as  does  not  sever  the  unity  of  possession,  but  only  the  unity  of  title  or  interest: 
As,  if  one  of  two  joint-tenante  in  fee  alienos  his  estate  for  the  life  of  the  alienee, 
the  alienee  and  the  other  joint^tenant  are  tenants  in  common ;  for  they  have 
now  several  titles,  the  other  joint-tenant  by  the  original  grant,  the  alienee  by 
the  new  alienation ;  (q)  and  they  also  have  Beveral  intereste,  the  former  joint- 
tenant  in  fee-simple,  tne  aUenee  for  his  own  life  only.  So,  if  one  joint-tenant 
gives  his  part  to  A  in  tail,  imd  the  other  gives  hia  to  B  in  tail,  the  donees  are 
tenants  in  common,  as  holding  by  different  titles  and  conveyances,  (r)  If  one 
of  two  parceners  alienes,  the  alienee  and  the  remaining  ]»rcener  are  tenants  in 
common ;  (s)  because  they  hold  by  different  titles,  the  parcener  by  descent,  the 
alienee  by  purchase.  So  likewise,  if  thefe  be  a  gi-ant  to  two  men,  or  two  women, 
and  the  heirs  of  their  bodies,  here  the  grantees  shall  be  joint-tenante  of  the  lif^ 
ei^te,i)nt  they  shall  have  several  inheritauces;(21)  because  they  cannot  possibly 
have  one  heir  of  their  two  bodies,  as  might  have  been  the  case  had  the  limita- 
tion been  to  a  man  and  woman,  and  the  heirs  of  their  bodies  begotten:  (t)  and 

in]Jbld.itH.  {o)lMd.mi.  tp)lUd.m.  (jl/Md.m. 

in  /Md.  tM.  iO  /Md.  gOB.  It)  /Md.  KS. 

(30)  So  in  the  Cnited  Slates  tenandos  in  oommon 
or  more  porRous  an  beir«  at  law ;  tmd  generallf  by  M, 
wiiultl  buvp  been  e^tat«K  in  lutat  temlnty,  itse  made  Mb 

(iil)  [And  the  flf—  ■-  ' '  -  ':-■■'---  -  •- 

ally.    4  Meo.  nnd  ? 
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in  tiiiB,  Bud  the  like  oases,  their  issae  shall  be  tenants  in  oommon ;  became 
they  must  claim  by  different  titles,  one  as  heir  of  A,  and  the  other  as  heir  of  B  ; 
r  'iga  l  "'^  those  two  not  titles  by  "purchase,  but  descent.  In  ^ort,  whenever 
•-  '  &a  estate  in  joint-tenancy  or  coj^nxaasj  is  diBsolred,  so  that  there  be  no 
partition  mode,  but  the  unity  of  possession  continues,  it  is  turned  into  a  tenuicy 
m  oommon. 

A  tenancy  in  oommon  may  also  be  crested  by  express  limitation  in  a  deed ; 
but  here  care  must  be  taken  not  to  insert  words  which  imply  a  joint  estate ; 
and  then  if  lands  be  given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  must  be  a 
tenancy  in  common.  But  the  law  is  apt  in  its  oonstractions  to  &voj  joint- 
t«nanoy  rather  than  tenancy  in  common ;  (u)  because  the  divisible  Beirices 
issuing  from  land  (as  rent,  &c)  are  not  divided,  nor  tiie  entire  services  (as  fealty) 
multiplied  by  joint- tenancy,  aa  they  must  necessarily  be  upon  a  tenancy  in  com- 
mon. Land  given  to  two,  to  be  holden  the  one  moiety  to  .one,  and  the  other 
moiety  to  the  other,  is  an  estate  in  common;  («i)  and,  if  one  grants  to  another 
haif  his  land,  the  srantor  and  grantee  are  also  tenants  in  common :  {x)  because, 
as  nas  been  before  (y)  observed,  joint-tenants  do  not  take  by  distinct  halves  or 
moieties;  and  by  such  grants  the  division  and  severalty  of  the  estate  is  so 
plainly  expressed,  that  it  is  impossible  they  shonld  take  a  joint  interest  in  the 
whole  of  the  tenements.  But  a  devite  to  two  p^wns  to  hold  jointly  and  severally, 
is  said  to  be  a  joint-tenancy ;  {x)  because  that  is  necessarily  implied  in  the  word 
"jointly,"  the  word  "  severally  perhaps  only  implyine  the  power  of  partition ; 
Mid  an  estate  given  to  A  and  B,  equiuly  to  be  divided  between  them,  though  in 
deedt  it  hal^  Iwen  said  to  be  a  joint-tenancy  {a)  (for  it  implies  no  more  than  the 
law  has  annexed  to  that  estate,  vtt. :  divisibility),  (b)  yet  in  wills  it  is  certainly  a 
tenancy  in  oommon,  (c)  because  the  devisor  may  be  presumed  to  have  meant 
what  is  moat  beneficial  to  both  the  devisees,  thongh  his  meaning  is  impwfectly 
expressed.  And  this  nicety  in  the  wording  of  grants  makes  it  the  most  usual 
r  *194 1  "^  ^^"  '^  ^^^  safest  way,  when  a  tenancy  in  common  *i8  meant  to  be 
^  '  created,  to  add  express  words  of  esolusion  as  well  as  description,  and 
limit  the  estate  to  A  and  B,  to  hold  as  tettantt  in  eommoti,  and  not  aa  joint- 
tenants. 

As  to  the  incidents  attending  a  tenancy  in  common :  tenants  in  oommon  (like 
ioint-tenants)  are  compellable  by  the  statutes  of  Henry  VUI  and  William  III, 
oefore  mentioned,  (d)  to  make  partition  of  their  lands;  which  they  were  not  at 
oommon  lav.  They  properly  take  by  distinct  moieties,  and  have  no  entirety  of 
interest;  and  therefore  there  is  no  Burvivorahip  between  tenants  in  common.  (22) 
Their  other  incidents  are  each  as  merely  arise  &om  the  unity  of  possessiou; 
and  are  therefore  the  same  as  appertain  to  ^oint-tenants  merely  upon  that 
account;  such  as  being  liable  to  i-eciprocftl  actions  of  waste,  aad.of  account,  by 
the  statutes  of  Westm.  2,  c  22,  and  4  Ann.  c  16.  For  by  the  oommon  law  no 
tenant  in  common  was  liable  to  account  with  his  companion  for  embezzling  the 
|»^)flta  of  the  estate ;  (0)  though,  if  one  actnallv  turns  tbe  other  out  of  possession, 
an  action  of  ejectment  will  he  against  him.  (/ )  (33)  But,  as  for  otiier  incidents 
of  joint-tenants,  which  arise  from  the  privity  of  title,  or  the  anion  and  entirety 
of  interest  (such  as  joining  or  being  joined  in  actions,  (a)  unless  in  the  case 
where  some  entire  or  mdiviable  thing  is  to  be  recovered),  (A)  these  ore  not  appli* 
fa)  auk.  ma.  («;  uu.  <  tss.  (»>  tbid.  wa.  ft;  See  p.  in.  r>j  Poph.  n. 

(a)  I  Kq,  Cu.  Uii.  SSl.  (tJlF.  Wmi.  11.  ft}  S  Bap.  W.    1  Tent.  SL  fij  Pv»  Ut  awl  UB. 

f)  Co.  ^tL  IW.  (/J  IbO.  m.  (g)  LUt.  f  SU.  (h)  Oe-  Utt.  117. 

(22)  [But  a  teoBiioj  in  oomiiioii  vith  beoeftt  of  eniTivocBhip  m^  oiM  without  being  a 
joint- tenauov,  because  muTivorahip  U  not  Uie  onlv  nhanotoriEaQ  M  a  toint-taniiioy.  •  Pn 
Bavlef,  J.  fU.  and  B.  43I>.} 

Sm  Ha«nn«.  Einch,  4  B«av.  186;  In  re  Diakeiev'B  Eitste,  19  id.  39S;  Tomer  v  WUttaker, 
S3  id.  190. 

(33)  See  Saudford  v.  Belaid.  33  Beav.  401.  As  to  what  iB  an  eiolneioa  of  a  eo-teoaot  fatin 
poueMon,  M*  thiji  caae,  and  auo  Tjaatt  v.  fiiidoogh,  3  Bim.  and  8.  143. 
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cable  to  tenants  in  oommon,  whose  interests  «re  distinct,  and  whose  titles  are 
not  joint  but  seTeral.  (34) 

Estates  in  common  can  only  be  dieaolTed  two  ways:  1.  By  tuuti&gallthe  titles 
and  interests  in  one  tenant,  by  parchase  or  otherwise;  which  brings  the  whole 
to  one  severalty :  2.  By  making  partition  between  the  several  tenants  in  common, 
which  gives  them  all  respective  severalties.  For  indeed  tenancies  in  oommon 
differ  in  nothing  from  sole  estates  but  merely  in  the  blending  and  unity  of  pos- 
session.    And  tnis  finishes  our  inquiries  with  respect  to  the  nature  of  ettatea. 


CHAPTBE  XUL 
OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

Thb  foregoing  cba]^rB  having  been  prinoipally  employed  in  defining  the 
nativrt  of  things  real,  in  describing  the  timurea  by  which  they  may  be  holden, 
and  in  dittingnishing  the  several  Kinds  of  ettaie  or  interest  that  may  be  had 
therein ;  I  now  come  to  consider,  lastly,  the  title  to  things  real,  with  the  manner 
of  acquiring  and  losing  it. 

A  title  is  thus  defined  by  Sir  Edward  Coke  (a) — TUului  eatjuata  cau»apossi- 
dajidi  id  qwod  nosttvmegt :  or,  it  is  the  means  whereby  the  owner  of  lands  bath 
the  just  possession  of  bis  property. 

Can  bat.  MB. 

S24>  Vnxe  rale  wbioh  detarmineB  whether  tenants  In  oommon  shotUd  me  Jointly  or  avTBitBy, 
DDtued  iivan  the  n&tme  of  their  interest  in  the  nutter  or  thing  which  is  the  oaase  of  aetloii. 
Pot  iqJDiieg  to  thmr  common  propertji,  as  trespasB  qnare  clanBom  &egit,  or  a  tmiMnoe,  to.,  or 
the  recovery  of  any  thing  in  wiucti  ther  Jiave  a  oommon  right,  as  for  rent  reserved  by  them,  at 
waste  npo^i  a  lease  for  vearx,  they  ebuiud  all  be  a  party  to  the  action ;  bat  they  mnsc  sue  isevsniUy 
in  area!  aotiongenerdly,  fbrtiieyhaveseveral  titles.  Com.  Dis.  Abatement  B.  10 ;  Co.Litt.19f. 
Bat  if  waste  be  committed  where  there  ii  no  lease  by  them  all,  the  aotion  by  one  alone  is  good. 
2  Mod.  68.  But  one  tenant  in  common  oannot  avow  alone  for  taking  oatUe  damage  feasanlf 
but  he  onght  also  to  make  cogniianoe  as  balliif  of  hia  companion.  3  Hen.  Bla.  3B6 ;  Sir  Wm. 
Jones,  Rep.  2S3.] 

A  tenant  in  oommon  may  oonvey  his  interest  in  the  whole  estate  so  held  wtthont  his  co-tenant 
krining,  but  he  oannot  oonvev  his  share  in  any  partlonlar  part  of  the  estate  so  held,  by  metes  and 
bonnds,  M  ae  Uiereby  te  bind  his  co-tenant  without  his  assent.  And  the  reason  is  that  suoh  coD' 
veyanoe  might  injonoosly  affoct  the  right  nf  the  co-tenant  to  partition  by  compelling  Mm  to  take 
hia  share  ont  of  several  distinct  parcels,  instead  of  having  it  all  asaigned  together  as  one  parotj, 
ae  might  othendse  have  been  done,  Bnt  any  ench  oonveyanoe  of  a  part  Is  binding  upon  th9 
grantor  himself,  and,  it  seems,  can  be  qoestioued  only  by  the  oo-lenant  whose  interests  «e  iqjn- 
noualy  affected  by  it.  3ee  1  Washb.  Seal  Prop.  417 ;  and  oases  there  cited ;  Campau  v.  Oodft«y, 
18  Uioh.  27.  And  for  the  pame  reason  it  wunld  eoem  that  the  share  of  one  oo-tenaut  in  leas  Oiiti 
the  whole,  oannot  be  sold  on  ejiecniJun  agfdnat  him,  and  thereby  the  co-tenants  be  boond.  Qteat 
Falls  Co.  D.  Wonrter,  15  N.  H.  413 ;  8outterp.Port«r.a7Me.405;  Campant'.Qod&ey,181fl«h.!n'. 

Tenants  in  oommon  andother  joint  owners  are  held  t«  the  ntmoHtgvnd  faith  teward  each  other 
in  icspeot  te  their  Joint  interests,  and  neither  wilt  be  allowed  to  take  advantage  of  the  relation  to 
make  a  profit  at  the  expense  of  the  other.  One  of  them  cannot  aoqnira  a  tax  title  of  the  other's 
interest.  Brown  o.  Hogle,  30  lU.  119 ;  Page  p.  Tebater,  8  Mioh.  363;  BnUer  v.  Porter,  n  id. 
292 ;  Lloyd  v.  Lynch,  ifi  Penn.  St.  419.     Nor  can  he  bny  in  an  ontBtonding  title  and  use  it  te  tba 

Er^adloe  of  his  co-tmiant  if  the  latter  is  willing  to  oontribnte  pro  rata  to  the  purchase.  Van 
;ome  V.  Fonda,  5  Johns.  Ch.  407 ;  Venule  v.  Beauchamp,  3  Dana,  331 ;  Owings  tr.  UcClun,  1 
A,E.llanih.330;  Bilttin  v.  Bandy,  30  Ark.  381 ;  Rothwell  c.  Dewees,  3  Black,  613. 

One  tenant  in  common  mav  Ofimpol  the  other  to  ahare  the  expense  of  auuh  repairs  as  are  abso- 
tatelT  neoemaiy  to  save  the  onildings  on  the  common  property  going  to  decay.  As  to  this  see  1 
"Washb.  Beal  nop.  421.  Bnt  he  cannot  compel  the  co-tenant  to  make  improvements,  or  to  cou- 
trtbnte  pro  rata  to  those  he  may  make  himself;  bnt  in  the  event  of  putition,  improvements  one  baa 
miade  at  his  own  expense  may  ue  taken  into  acooon^  and  the  party  making  them  may  have  them 
set  off  to  liim,  if  it  can  be  done  without  affecting  iunrionfily  Uie  righta  of  the  other. 

PartitiDn  betwaen  tenauta  in  common  it  has  been  held  m^  be  made  by  their  vnlantaiy  action, 
followed  byexelnelve  posaesdon  ^  each  in  aocordamce  with  the  partition,  without  any  deed. 
Jackann  •.  Haider,  4  Johns.  302 ;  Wood  o.  Fleet,  36  S.  Y.  499.  But  see  1  Washb.  uu  Real  Prop. 
450,  and  oaaes  oit«d.  Whether  acoh  partition  wonld  affect  the  title  or  not,  it  would  so  far  bind 
the  poBsendoB  as  to  give  to  eanh  co-tenant  the  rights  and  incidents  of  an  exclusive  poegeaslon  of 
the  part  act  off  to  Ima.    Wsflhb.  ubi»upra. 
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There  are  several  stages  or  degrees  re^jnisite  to  form  a  complete  title  to  lands 
and  tenements.    We  will  consider  them  m  a  progressive  order. 

I.  The  loweflt  and  moat  imperfect  degree  of  title  consists  in  tha  mere  Ttakerl 
possession,  OTafCtuailoccayation  of  theestate;  without  any  apparent  right,  or  any 
shadow  or  pretence  of  nght,  to  hold  and  continne  snch  possession.  This  may 
happen  when  one  man  invades  the  possession  of  another,  and  by  force  or  sur- 
prise turns  him  oat  of  the  occupation  of  his  lands ;  which  is  termed  a  disseisin, 
being  a  deprivation  of  that  actual  seisin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the  death  of  the  ances- 
I  tor  and  before  the  entry  of  *the  heir,  or  after  the  death  of  a  particular 


[  *im  ] 


tenant  and  before  the  entry  of  him  in  remainder  or  reversion,  a  stranger 


mar  contrive  to  get  posseasion  of  the  racant  land,  and  bold  out  him  that  had  a 
rignt  to  enter.  In  all  which  cases,  and  manv  others  that  might  be  here  sng- 
g^ted,  the  wrong-doer  has  only  a  mere  naked  possession,  whiidi  the  rightful 
owner  may  put  an  end  to  bv  a  variety  of  legal  remedies,  as  will  more  follv 
appefU"  in  the  third  book  of  these  Gommentariee.  Bat  in  the  mean  time,  till 
some  act  be  done  by  the  rightful  owner  to  devest  this  possession  and  assert  his 
title,  meh  actnal  possession  is,  prima  faci«,  evidence  of  a  legal  title  in  the  po»- 
Bessor;  and  it  may,  by  Unglh  of  time,  and  negligence  of  him  who  hath  the  right, 
by  degrees  ripen  into  a  perfect  and  indefeasible  title.  (1)  And,  at  all  events, 
without  snch  actual  possession  no  title  can  be  completely  good. 

n.  The  next  step  to  a  good  and  perfect  title  is  the  rijgM  of  possesavm,  which 
may  reside  in  one  man,  while  the  actual  possession  is  not  in  himself,  but  in 
another.  For  if  a  man  be  disseised,  or  otherwise  kept  ont  of  possession,  by  any 
of  the  means  before  mentiohed,  though  the  actwU  poseession  be  lost,  yet  he  has 
still  remaining  in  him  the  right  of  possession  ;  and  may  exert  it  whenever  he 
thinks  proper,  by  entering  upon  the  disseisor,  and  turning  him  ont  of  that 
occupancy  which  he  has  so  illegally  gained.  But  this  right  of  possession  is  of 
two  sorts :  an  apparent  right  of  possession,  which  may  be  defeated  by  proving  a 
better;  and  an  actual  rignt  of  possession,  which  will  stand  the  test  against  all 
opponents.  Thus  if  the  disseisor,  or  other  wrong-doer,  dies  possessed  of  the  land 
whereof  he  so  becmne  seised  by  bis  own  unlawful  act,  and  ih&  same  descends  to 
his  heir;  now  by  the  common  law  the  heir  hath  obtained  an  apparent  right, 
though  the  actual  right  of  possession  resides  in  the  person  disseised ;  and  it 
shall  not  be  lawful  for  tlie  person  disseised  to  devest  this  apparent  right  by 
mere  entry  or  other  act  of  nis  own,  but  only  by  an  action  at  law :  (A)  ^)  for, 
antil  the  contrary  be  proved  by  legal  demonstration,  the  law  will  rather  presume 
r  *197  1  '^^  right  to  'reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one 
■-  -I  who  has  no  such  presumptive  eridence  to  urge  in  his  own  behalf.   Which 

doctrine  in  some  measure  arose  trora  the  principles  of  the  feudal  law,  which, 
aStei  feuds  became  hereditary,  much  fovoured  the  right  of  descent;  in  order 
that  there  might  be  a  persob  always  upon  the  spot  to  perform  the  feudal  duties 
and  services ;  {c)  and  therefore  when  a  feudatory  died  in  battle,  or  otherwise,  it 
presumed  always  that  his  children  were  entitled  to  the  fend,  till  the  right 
was  otherwise  determined  by  bis  fellow-soldiers  and  fellow-tenants,  the  peers 
of  the  feudal  court    But  if  ne,  who  has  the  actual  right  of  possession,  puts  in 


upon  the 

lnBUffloienct-  of  the  dBfeDdant's :  5  T.  R,  110,  n.  1 ;  1  East,  2tS;  11  id.,  496;  3  U.  and  8.  616; 
fi>T  poMesMon  givee  tiie  ilerendant  a  right  (gainst  eveiy  person  irtio  cannot  show  a  niflloieiit 
tilJe,  and  the  party  who  iroald  changa  the  pouieiuion  mtut  theref<»e  first  «etabllah  a  legal 
title.     Id.  ihid, ;  4  Borr.  2487  ;  2  T.  R.  634  ;  7  id.  47.] 

(2)  [That  ia  to  ea,y,  a  retU  action.    lUal   aotionii  (with  some  few  Bioeptioiui)  haniiK  been 
^Mliilied  br  the  statute  3  and  4  Wm.  IV,  o,  37,  this  eSsot  of  a  desoent  from  a  dineiaor,  called  a 
descent  oast,  wm  also  taken  awaj  br  tlie  Muue  statata,  aeo.  39. 1 
468  ,- 
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his  claim,  and  brings  his  action  within  a  reasotiable  time,  and  can  prove  by 
what  unlawful  means  the  ancestor  became  seised,  he  will  then  by  sentence  of 
law  recorer  that  possession,  to  which  he  hath  such  actual  right  Yet,  if  he 
omits  to  bring  this  his  possessory  action  within  a  competent  time,  his  adversary 
may  imperceptibly  gain  an  actual  right  of  possession,  in  consequence  of  the 
other's  negligence.  And  by  this,  and  certain  other  means,  the  party  kept  oat 
of  poeaessioQ  may  have  nothing  left  in  him,  but  what  we  are  next  to  speak  of.Tiz.: 

III.  The  mcTe right  of  propertif,  the ^ttaproprieiatisivrithout  either posaemou 
or  even  the  right  of  poeaeseion.  This  ie  frequently  spoken  of  in  our  books 
under  the  name  of  the  mere  right,  jus  memm  ;  and  the  estate  of  the  owner  is  in 
such  cases  said  to  bn  totally  divested,  and  put  to  a  right.  ((2j  A  person  in  this 
eitnation  may  have  the  true  ultimate  prop^^  of  the  lands  m  himself:  but  by 
the  intervention  of  certain  circumstances,  either  'by  his  own  negligence,  the 
solemn  act  of  his  ancestor,  or  the  determination  of  a  court  of  justice,  the  pre- 
sumptive evidence  of  that  right  is  strongly  in  favour  of  his  antagonist ;  wholias 
thereby  obtained  the  absolute  right  of  possession.  As,  in  the  first  place,  if  a 
person  disseised,  or  turned  out  of  possession  of  his  estate,  neglects  to  pursue  his 
remedy  within  the  time  limited  by  law :  by  this  means  the  disseisor  or  big  heirs 
gain  the  actual  right  of  poBseseion  :  *for  the  law  presumes  that  either  r  ^-laa  i 
Be  had  a  good  right  originally,  in  virtue  of  which  he  entered  on  the   I-  ^ 

lands  in  question,  or  that  since  such  hia  entry  he  has  procured  a  sufBcient  title ; 
and,  therefore,  after  so  long  an  acquiescenoe,  the  law  will  not  sufTer  his  pos- 
sessioQ  to  be  disturbed  wittiout  inquiring  into  the  absolute  right  of  property. 
Yet,  Btill,  if  the  person  disseised  or  his  neir  hath  the  true  right  of  property 
remaining  in  himself,  hia  estate  is  indeed  said  to  be  turned  into  a  mere  right ; 
but,  by  proving  such  his  better  right,  he  may  at  length  recover  the  lands. 
Again,  if  a  tenant  in  tail  discontinues  his  estate-tail,  by  alienating  the  lands  to 
a  stranger  in  fee,  and  dies  ^  here  the  issue  in  tail  hath  no  right  of  j)ossessi(rti, 
independent  of  the  right  of  property :  for  the  law  ^resamea  prima  facte  that  the 
ancestor  would  not  disinhent,  or  attempt  to  disinnerit,  his  heirs,  unless  he  had 
power  to  do  so ;  and  therefore,  as  the  ancestor  bad  in  himself  the  right  of  poB- 
aeesion,  and  has  transferred  the  same  to  a  stranger,  the  law  will  not  permit  that 
poesession  now  to  be  disturbed,  unless  by  showing  the  absolute  right  of  property 
to  reside  in  another  person.  The  heir,  therefore,  in  this  case  has  only  a  mere 
right,  and  must  be  strictly  held  to  the  proof  of  it,  in  order  to  recover  the  lands. 
Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment  is  given  for  either  partv 
in  any  posgesaory  action  (that  is,  such  wherein  me  right  of  possession  onl^,  an& 
not  that  of  property,  is  contested,)  and  the  other  par^  hath  indeed  in  himself 
the  right  of  property,  this  is  now  turned  to  a  mere  right;  ind  upon  proof 
thereof  in  a  subsequent  action  denominated  a  writ  of  right,  he  shall  recover 
his  seisin  of  the  lands.  (3) 

Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands,  he  thereby  ^ns 
a  mere  naked  poaaetinon,  and  I  still  retain  the  rigkt  of  possession,  and  right  of 
property.  If  the  disseisor  diee,  and  the  land  descend  to  his  son,  the  son  gains 
an  apparent  right  oi  possession  ;  bnt  I  still  retain  the  actual  right  both  of  pos- 
session and  property.  If  I  acquiesce  for  thirty  years,  (4)  without  bringing  any 
action  to  recover  poaaession  of  the  lands,  the  son  gains  the  actual  right  ^pos- 
session, and  I  retain  *nothing  but  the  mere  right  of  property.  And  even  r  ».  go  i 
this  right  of  property  will  fail,  or  at  least  it  will  be  without  a  remedy,   *-  ^ 

(di  Co.  Lttt  M. 

(3)  C'Thia  riffht  of  pnipertj,  u  dietiiwaiefaed  from  the  right  of  po 
In  almcMt  eveiy  case  l>v  the  aboiitiQn  of  those  real  aotioiu  In  wbioh  a. 
dlcated.    Stat.  3  and  4  Wm.  IV,  o.  ZT.] 

(4)  The  term  ia  now  twenty  jears ;  eee  the  aUtnte  of  3  and  4  Wm.  IT,  o.  37,  b.  2.  And  I7 
that  atatntelt  ieprovidod  that  the  riebt  and  title  of  the  person  who  mijcht,  within  the  time 
Umitad,  have  hod  the  proper  remedy,  but  who  has  failed  to  reHort  to  it,  ahall  be  extingvitiied. 

In  general  twenty  years,  after  the  riaht  aoameg,  will  be  foond  to  be  the  period  limited  liy 
Htatnte  in  Uke  American  glateP.  within  which  the  owner  most  bring  action  for  recovery  of  real 
eetate.  £ioeplions  are  generally  made  in  theite  statntee  in  favor  of  infaDtx,  nurried  women, 
Ingane  persons,  peiwns  beyond  the  Beaa,  and  aomeUmes  oltaei  olasaes. 
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udesB  I  paraue  it  within  the  space  of  sixty  years.  So  also  if  the  &ther  be  tenant 
in  tml,  and  alienes  the  estate-tail  to  a  stranger  in  fee,  the  alienee  thereby  gaina 
the  rigftl  of  possession,  and  the  son  hath  only  the  mere  right  ot  right  ofprt^ertg. 
And  hence  it  will  follow,  that  one  man  may  have  Gieposseasion,  another  the 
right  of  possession,  and  a  third  the  right  of  property.  For  if  a  tenant  in  tail 
enfeo^  A  in  fee  simple,  and  dies,  and  B  oisseisea  A;  now  B  will  have  the 
possession,  A  the  right  of  possession,  and  the  issue  in  tail  the  r^ght  of  property: 
A  may  recover  the  possession  against  Bj  and  afterwards  the  issue  in  tail  may 
evict  A,  and  nnite  m  himself  tne  possession,  the  right  of  poaseflaion,  and  also 
the  right  of  property.    In  which  union  consists. 

IV.  A  complete  title  to  landB,  tenements  and  hereditaments.  For  it  is  an 
ancient  maxim  of  the  law,  ie)  that  no  title  is  completely  good,  nnlese  the  ri^t 
of  possession  be  joined  with  the  right  of  property;  wnich  right  is  then  de- 
nominated a  double  right,  jus  duplicaium,  or  droit  droit,  (/)  And  when  to 
this  double  right  the  actual  possession  is  also  united,  when  there  is,  aocording  to 
the  espresaion  of  Fleta,  (g)  juris  et  seisina  cotijunctio,  then,  and  then  only,  is  tte 
title  c<nDpIetely  leg^L 


CHAPTEE  XIV. 

OF  TITLE  BY  DESCENT. 

Thb  several  gradations  and  stages,  requisite  to  form  a  complete  title  to  ]axida, 
tenements,  and  hereditaraents,  having  been  briefly  stated  in  the  preceding 
chapter,  we  are  next  to  consider  the  several  manners,  in  which  this  complete 
title  (and  therein  principally  the  right  ot property^  may  be  reciprocally  lost  and 
acquired :  whereby  the  dominion  of  things  real  is  either  continued  or  transferred 
from  one  man  to  iraother.  And  here  we  most  first  of  all  observe,  that  (as  gain 
and  loss  are  terms  of  relation,  and  of  a  reciprocal  nature)  by  whatever  metnod 
one  man  gains  an  estate,  by  that  same  method,  or  its  correlative,  some  other 
man  has  lost  it.  As  where  the  heir  acquires  by  descent,  the  anceater  has  first 
lost  or  abandoned  his  estate  by  his  death :  where  the  lord  gains  land  by  escheat, 
the  estate  of  the  tenant  is  first  of  all  lost  by  the  natural  or  legal  extinotion  of  all 
his  hereditary  blood :  where  a  man  gains  an  interest  by  occupancy,  the  former 
owner  has  previously  relinquished  his  right  of  possession  :  where  one  man  claims 
b^  prescription  or  immemorial  nsuage,  another  man  has  either  parted  with  his 
right  by  an  ancient  and  now  forgotten  grant,  or  has  forfeited  it  by  the  supine- 
nesB  or  neglect  of  himself  and  his  ancestors  for  ages :  and  so,  in  case  of  forfeitun^ 
tbe  tenant  by  his  own  misbehavionr  or  neglect  has  renounced  his  interest  in  the 
estate ;  whereupon  it  devolves  te  that  person  who  by  law  may  take  advantage 
r  *201 1  °^  sac\i  default :  and,  in  alienation  by  common  assurances,  *the  two 
I-  >   considerations  of  losssnd  acquisition  are  so  interwoven,  and  sooonstantly 

r*;llln-.  I.  Is.  17.  r/J  Oa.  LItt  saa.    BncL  1.  E,  <r.  1,  a.  S.  (gllt.9.lt,ii. 

To  bar  the  owuei'g  riKhC  uuder  theae  statutes,  it  ia  SBceB»ai7 ;  1.  That  tbe  land  ehoold  bava 
b«en  in  tbe  actual  pOKMSHiiiD  uf  aniithei:  Jaoksotio.  Sohoomn^er,  3  Johna.  St34;  Cobnni  «. 
Eolliti,  3  Met.  las  i  Doawell  e.  De  La  Lania,  SO  How.  3S ;  Trapna  v.  Bnrtmi,  S4  AA.  371.  3. 
Tbat  the  poaaewion  ahunld  have  been  oontiniuiaB  for  tbe  Ml  atatatoij  period :  Sorlier  v  WiUinx, 
10  WattB,  141 ;  Huldfaat  v.  Sbepani,  6  Ired.  361 ;  Scbool  Diatrict  v.  Lf  nob,  33  Cddu.  333.  % 
Tbat  it  sboiild  hare  1>een  nndar  a  claim  of  right  adverse  U>  that  nf  tbe  nwner,  and  not  in  recog- 
nition of  hia  title ;  or  ai  a  uisre  "  uqnatter"  :  Gay  v.  ICitobell,  M  Oa.  139 ;  and  4.  Tbat  Uie  poa- 
aeaaion  mnet  have  been  ol  ttiat  pubiio  and  notorionn  oharacter  that  the  owcer.  if  ^\lj  of  no 
negli^nce,  wtmld  have  be«n  it]aae  aware  of  it  and  of  liie  oium  of  ri^t  acoomp&oyug  iu  Pn>' 
prielon,  &c..  v.  Springer,  4  MaaK.  418 ;  MortiMn  «.  EeUy,  23  111.  610 ;  Sanigga  e.  Scrasn,  43  Mo. 
143.  Mere  aota  of  treHpara  on  iand  do  not  OMtstitaM  adveise  possewioD.  Hale  s.  GUdden,  10 
N.  H,  :t9tt ;  Loftlu  c.  Cobb,  1  Jones  S.  C.  406 ;  Denham  v.  HoJemau,  36  Oeo.  182  :  Brudale  •. 
Speed,  1  A.  K.  Marsh.  106;  Trtiewlale  v.  Ford,  37  lU.  310;  Farkurc.  Parker,  1  Allen,  245.  As 
U}  what  mar  ^  enfficient  U  evtAbliah  aiiveroe  p6negaion.  aee  Stanley  c.  Wbite,  14  Batt,  333; 
Ewingr.  Bomet,  11  Pet,  41;  JobosKiti  v.  Irwin,  3  S.  and  R.  'HI;  Barrv.  Grata,  4  Wbeat. 
313 ;  Brown  «.  Porter,  10  Maaa.  93 ;  MorriaoD  v.  Ob^ii,  97  Mass.  73 ;  Davidson  v.  Beatty,  3 
E.  and  HoH.  B95;  Parlev  e.  Lenox,  8  8.  and  R.  393:  Booth  v.  Small,  36  Iowa,  177;  C«m  9. 
KiobardsiHi,  S  Cbld.  98 ;  Shsaffar  r.  Galtnuui,  56  Penn.  St.  144 ;  Wliiletiead  r.  Foley,  98  Texas, 
968.    It  ia  not  neoeeaarj  tbat  the  same  peraoo  efaonid  oontinnooalf  have  ocoapM  adveraely ;  for 
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contemplated  together,  that  we  oerer  hear  of  any  coDTeyance,  without  at  once 
receiving  the  ideaa  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acqninng  on  the  one  hand,  and  of  loain^  on  the  other, 
a  title  to  estates  in  thin^  real,  are  rednced  by  our  law  to  two ;  descent,  where 
the  title  Ib  vested  in  a  man  by  the  single  operation  of  law :  and  purchase,  where 
the  title  is  vested  in  him  by  his  own  act  or  agreement  (a)  (1) 

Descent,  or  hereditary  succession,  ia  the  title  whereby  a  man  on  the  death  of 
his  ancestor  acq^nires  his  estate  by  right  of  representation,  as  his  heir  at  law.  An 
heir,  therefore,  is  he  upon  whom  the  law  oasts  the  estate  immediately  on  the 
deaUi  of  the  ancestor :  and  an  estate,  so  descending  to  the  heir,  is  in  lav  called 
the  inheritance.  (2) 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a  point  of 
the  highest  importance ;  and  is  indeed  the  principal  object  of  the  laws  of  real 
property  in  ^Emgland.  AU  the  rules  relating  to  parchasea,  whereby  the  legal 
conrae  of  descents  is  broken  and  altered,  perpetnaUy  refer  to  this  settled  law  of 
inheritance,  as  a  datum  or  first  principle  noiversallT  known,  and  upon  which 
their  Bnbseqnent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and 
the  heirs  of  his  body,  is  a  limitation  that  cannot  be  perfectly  understood  withoat 
a  previous  knowledge  of  the  law  of  descents  in  fee-simple.  One  may  well  per- 
ceive that  this  is  an  estate  confined  in  its  descent  to  snch  heirs  only  of  the 
donee,  as  have  sprung  or  shall  spring  from  his  body ;  but  who  those  heirs  are 

la]  Co.  Lltt.  1. 


two  or  more  pcTBOiu  mftj  oooapy  incoesriTely,  and  if  th^  are  in  privitv  with  each  o „  _ 

tlw«M»  of  grantor  and  gnntoe,  or  NiocBtor  and  h«li—tha  latter  lamitltled  to  bkvetba  benaflt 
of  ttwMMMaioiK^tlwone  to  wlioae  right  he  baa  snooeeded. 

(1)  rPorchaae  in  law  ia  vmA  in  ooDtradiBttnotiaii  to  dMoeot,  and  is  anf  otlMi  mode  i^  loqidr- 
ing  nal  jaopertr,  vli. :  b^  a  man's  own  Mt  and  agieemant,  bj  devlae,  and  by  every  epedea  of 
gHL  or  gnat;  md  b«  the  land  taken  ^  pnnAaae  hac  veij  difbmnt  inbmritaUe  qnalitjes  bam 
bndtakanbrdeMeiit,tlwdirtliwtk)Bislinpertaiit    See  oott,  pages  Ul,  343. 

Mr.  Eaiciave  in  hia  tiota  to  Co.  Utt.  18,  b,  diatjngnubea,  peihi^  too  Mtnt^,  a  title  by 
tttHieai  both  from  a  pnrcliaee  and  from  a  deaoent  Upon  dnllar  reas<niing  a  Author  diriaion 
mi^  be  made  In  fitvor  of  title  bj  prerontiTe,  as  whoe  theorown  takes  lutd  convened  to  an 
atioi,  Ae, ;  ImimtrdMta  it  genetnUT  wmSxamooi  to  be  an7  aoqniiitimi  otbecwise  than  by  deeomfc] 

Th«ttatBto3aiid4irm.  IT,  o.  106,  anaota  that  the  wrad  "pan)li«Hw''iu  thatMt  ihaUnMu 
tlie  petaon  irho  last  aoqnired  land  otherwiae  than  by  deacenL  or  than  by  eeoheaL  partition  or 
inolonue,  by  tbe  effeot  of  which  the  luid  dhall  beoome  part  o^  or  descendible  with,  other  land 
aomdred  by  deaoent 

0I>  [The  Btatate  of  3  and  4  Wm.  IT,  o.  106,  fbr  the  amendment  of  the  hw  of  fnhaittanoe. 
cmaet^  that  hi  every  oaee  deeoeni  sliall  be  traced  ftom  Uie  pmoluaer,  bat  UiB  last  owner  shall 
be  Miuidered  to  be  the  porobaeer,  onless  it  ehail  be  proved  that  he  biheilted  Qui  land.  It  ia 
also  enaicted,  Uiat  an  heir  who  In  entitled  under  a  will  shall  take  as  devisee,  and  not  by 


:  and  a  limitation  in  an;  asgnranoe  to  the  grantor  and  hia  hrars  ahall  ereate  an  eetote 
Dv  pmehaae :  hot  if  any  pataon  aoaoiree  lands  by  puichaM.  nnder  a  Umltatian  to  the  bair^  or 
toe  lute  >k  the  body,  of  any  of  his  anceetora,  tarn  land  snalt  deeoend,  and  tbe  deeoent  shall 
be  ttaoed  as  if  the  anoeatoi  named  in  each  lintitation  had  been  the  poTchaser  of  the  land.  It 
fa  Anther  enaotad,  that  no  brother  or  8i8l«T  eb^  be  oonsidered  to  inherit  Immediately  from  bis 
V  her  bnrtlur  or  mater,  bnt  ahal)  Vaee  deeeent  throni^  their  common  parent;  and  eve^  lin- 
eal aiHnaUir  mn'  be  heir  to  any  of  his  lamie,  In  preftoenoe  to  ooUateral  penons  olaiming 
thion^  him  i   we  male  line  to  be  preforred  tbroQ^ont  in  tncing  dseeanla ;  bnt,  In  case  (n 


oiF  male  paternal  anoe«tore  of  tbe  person  from  whom  the   deaoent  L    __    __ 

tnioed  npwwds,  and  of  their  desoendants,  the  mothw  of  hii  mon  remote  male  paternal 
aaoMter,  oi  her  deMendnts,  shall  be  the  belr  or  heira  of  nioh  petaon,  in  prefereuoe  to  a  lea* 
runote  paternal  aDoestor;  ud  the  mother  of  his  more  remote  male  maternal  ancestor,  and 
her  deeeendants,  eball  be  heir  or  heira,  in  preferenee  to  the  motber  of  a  lese  remote  male 


,__ _^ ^...  jf  the  wbdo 

blood,  and  his  iMae,wher«lhe  oommon  anoeator  dudl  be  a  male,  and  next  after  tlie  oonunon 
anoeator  where  sniA  oomnxm  anoeeloT  shall  be  a  female :  and  aiter  the  death  (rf  a  peraon  attainted 
his  deeaendanta  may  inherit  Itie  act  do«a  not  extend  to  any  deeoentwhioh  took  plaoabefiire 
tbe  let  of  January,  1834,  nor  to  any  aasnranoe  eseonted  bebre  the  add  date,  or  the  will  of  any 
person  who  died  befbre  the  said  dab^  which  asamanoe  or  will  oootalna  any  limitallon  or  gift  to 
the  heir  or  beire  of  any  person  mtaer  which  the  person  or  peraoas  answering  the  deecilptum  of 
heir  wonld  have  been  entnled  to  an  estate  by  parDbaee  If  this  aot  had  not  been  made ;  but  snoh 
liniitatien  or  gUb  shall  take  eOael^  whether  the  persam  named  as  anoeator  was  or  waa  not  living 

,r,d»v^.iio<^le 
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vhether  all  hia  children  both  male  and  female,  or  the  male  only,  and  (among  the 
males^  whether  the  eldest,  youngest,  or  other  son  alone,  or  all  the  eons  together, 
shall  CM  his  heirs;  this  is  a  point  that  we  must  result  iMok  to  the  standing  law 
of  descents  in  fee-simple  to  m  informed  ot 

r  *203 1  *^°  order  therefore  to  treat  a  matter  of  this  universal  consequence 
I-  ^  the  more  clearly,  I  shall  endeavour  to  lay  aside  such  matters  as  will  only 
tend  to  breed  embarrassment  and  confusion  in  onr  inquiries,  and  shall  confine 
myself  entirely  to  this  one  object  I  shall  therefore  decline  considering  at 
present  who  are,  and  who  are  not,  capable  of  being  heirs;  reserving  that 
for  the  ohapt«r  of  eacheafs.  I  shall  also  pass  over  tne  frequent  division  of 
descents  into  those  bv  cttalom,  staiute,  and  common  law :  for  descents  by  partic- 
ular custom,  as  to  ul  the  sons  in  gavelkind,  and  to  the  youngest  in  borouKh- 
Engliah,  have  already  been  often  (I)  hinted  at,  and  may  also  be  incidentallf 
touched  i^pon  again ;  but  will  not  make  a  separate  consideration  by  themselves, 
in  a  system  so  general  as  the  present :  and  descents  by  statute,  or  fees-tail  »«r 
formam  doni,  in  pnrsnance  of  the  statute  of  Westminster  the  second,  have  also 
oeen  alreadv  (c)  copiously  handled ;  and  it  has  been  seen  that  the  descent  in  tail 
is  reBtrained  and  regulated  according  to  the  words  of  the  original  donation,  and 
does  not  entirely  pursue  the  common  law  doctrine  of  inheritance;  which,  and 
which  only,  it  will  now  be  our  business  to  explain.  (3) 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and  the  several 
degrees  of  consangiiinity,  it  will  be  previously  necessary  to  state,  as  briefly  as 
possible,  the  true  notion  of  this  kindred  or  alliance  in  blood,  {d) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  anbjeota  to  be 
"  vinculum  personarum  ah  eodem  sHpite  desee?uiwitium : "  the  connexion  or  rela- 
tion of  ^rsons  descended  from  the  same  stock  or  common  uicestor.  This  con- 
sanguinity is  either  lineal,  or  coIlateraL 

r*2031  '*^1^^  consanguinity  is  that  which  subsists  between  penoas,of 
•-  ^  whom  one  is  descended  in  a  direct  Hue  &om  the  other,  as  between  John 
Stiles  (the  propositus  in  the  table  of  consanguinity)  and  his  father,  grandfather, 
great-gran ofatner,  and  so  upwards  in  the  direct  ascending  line;  or  between 
John  Stiles  and  his  son,  grandson,  great-grwidBon,  and  so  downwards  in  the  direct 
■  descending  line.  Every  generation,  in  this  lineal  direct  consanTuinity,  constitutes 
a  difTerent  degree,  reckoning  either  npw^a  or  downwards :  the  father  of  John 
Stiles  is  related  to  him  in  the  first  degree,  and  so  likewise  is  his  son ;  his  ^rand- 
sire  and  grandson  in  the  second ;  his  great-gran  ddre  and  great-grandson  in  the 
third,  'niis  is  the  only  natural  way  of  reckoning  the  degrees  in  the  direct  line, 
and  therefore  universally  obtains,  as  well  in  the  civil,  (e)  and  canon,  (/)  as  in  the 
common  law.  {g) 

The  doctrine  of  lineal  consanguinity  is  sufficiently  plain  and  obvious;  bnt  it 
is  at  the  first  view  astonishing  to  consider  the  number  of  lineal  ancestors  which 
every  man  has,  within  no  very  great  number  of  degrees;  and  so  many  difTerent 
bloods  (A)  is  a  man  said  to  contain  in  his  veins,  as  he  hath  lineal  ancestors.  Of 
these  be  hath  two  in  the  first  ascending  degree,  his  own  parents ;  he  hath  four 
in  the  second,  the  parents  of  his  father  and  the  parents  of  his  mother;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and  two  grandmotheTS ; 
and  by  the  same  rule  of  progression,  he  hath  an  hundred  and  twenty-eight  in 

ftij  See  Book!,  pages  74,  7S.    Book  n.  pagu  8S,  IS.  ToJ  See  use  111.  An. 

(a}  For  1  fuller  eipluiftflon  ofcbediwCnneofcoTuuignliiUj,  andtheeaawquenooa  TeBDlHDf  fMo  aiicM 
Kpprehernlnn of IM patnre, »ee «d ««»ii|ii>inii>nnf<ral eomawaiitM^.  ([^wbmcts,  Onni.II<tl,STa.iOrl7TI.w).) 
ft}  Ff.  M,  :0, 10.  (f)  Deontai:n,tU.  U.  fgi  Go.Utt.  n.  (kj  IbU.  U. 

[3]  [Tbe  devolntioli  of  an  extate  tail  is  ot  a  veiv  different  natore  from  ft  descent  in  fee- 
Himple  at  oiiiamoii  law;  in  the  formur  the  heir  of  the  imginal  pnrGhaser  or  donee  in  tail 
succeeds ;  in  the  latter  tbe  satxeulou  devolved  noon  the  beir  of  the  person  last  aetied ;  and  con- 
sequent!; the  rale  eialnding  the  half  blood,  and  me  effect  of  a  jxwMMio/rafru  had  no  applica- 
tion to  a  descent  in  t^ :  S  T.  R.  311  ^  and,  until  8  Hen.  YIU,  a.  28,  each  taker  was  bo  far  con- 
ddered  to  take  as  a  porchaser  under  the  origmal  giA,i>«r/onfMm  dimi,Uiat  his  claim  irts  not 
hindered  bv  llie  attamder  uid  oomptioaof  the  blood  of  hii  anoestoi.  3  Bep.  10:  did.  166,  a; 
Cro.Hlii*.l  r     i  *«    ' 

nyn7,duyV^.tH")t^lC 
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tha  serenth ;  a  thousand  and  tveoty-four  in  the  tenth :  and  at  the  twentieth 
degree,  or  the  distance  of  twenty  generations,  every  man  hath  above  a  million 
of  anoestors,  as  common  arithmetio  will  demonstrate,  (t)  This  lineal  consan* 
gainity,  we  may  observe,  ftlls  strictly  within  the  definition  of  vinculum 
'personarum  ah  eodem  atipiU  deaeendentium  ;  since  lineal  relations  are  p  .oq.  -■ 
snch  as  descend  one  &om  the  other,  and  both  of  coarse  from  the  same  >■  -' 

common  ancestor. 

Collateral  kindred  answers  to  the  same  description :  collateml  relations  agree- 
ing with  the  lineal  in  this,  that  they  descend  from  the  same  stock  or  ancestor ; 
bnt  differing  in  this,  that  they  do  not  descend  one  fhim  the  other.  Collateral 
kinsmen  are  snch,  then,  as  lineally  spring  from  one  and  the  same  ancestor,  who 
is  the  sHrps,  or  root,  the  stipes,  trunk,  or  common  stock,  &om  whence  these  re- 
lations are  branched  ont.  Asif  John  Stiles  hath  two  sons,  who  have  *each  r  wnnE  i 
a  nnmerons  issue ;  both  these  issnes  are  lineally  descended  Dx)m  John  *■  -I 

StUes  as  their  common  ancestor ;  and  they  are  collateral  kinsmen  to  each  other, 
becanse  they  are  all  descended  from  this  common  ancestor,  and  all  have  a  por^ 
tion  of  his  blood  in  their  veins,  which  denominates  them  coruoTiguineoa. 

We  mnst  be  carefal  to  remember,  that  the  very  being  of  collateral  oonsan- 
jrainity  consists  in  this  descent  from  one  mid  the  same  common  ancestor.  Thus 
Titiua  and  his  brother  are  related ;  why  F  beoanse  both  are  derived  fr«m  one 
&ther :  Titius  and  his  first  consin  are  related ;  why  ?  because  both  descend 
from  the  same  grandfather;  and  his  second  cousin's  claim  to  oonsangninity  is 
thi^  that  they  are  both  deriv^  from  one  and  the  same  great  grand-father.  In  short, 
as  many  ancestors  as  a  man  has,  so  many  common  stoc^  he  has,  ftem  which 
collateral  kinsmen  may  be  derived.  And  as  we  are  tenght  by  holy  writ,  that 
there  is  one  conple  of  iracestors  belonging  to  ns  all,  from  whom  the  whole  race 
of  mankind  is  descended,  the  obvions  and  undeniable  consequence  is,  that  all 
men  are  in  some  degree  related  to  each  other.  For  indeed,  if  we  only  snppose 
each  conple  of  our  ancestors  to  have  left,  one  with  another,  two  children ;  and 
each  of  those  children  on  an  average  to  have  left  two  more  (and,  without  such 
a  supposition,  the  human  species  must  be  daily  diminishing) ;  we  shall  find 
that  all  of  ns  have  now  snbsisting  near  two  hundred  and  seventy  millions  of 
kindred  in  the  fifteenth  degree,  at  the  same  distance  from  the  several  common 
anceetors  as  ourselves  are ;  besides  those  that  are  one  or  two  descente  nearer  to 
or  fivther  firom  the  common  stock,  who  may  amount  to  as  many  more,  (k)  And  if 

fij  Thk  win  >i  mil  MtrprUlns  to  tbaae  wtao  in  muwqiuUoteil  with  (h*  Inaroulni  pover  ot  pnwmriTa 
BiuBbani  bDtl>  palpabl]' BTldoit  fivm  tfae  AjUowIngUlitBofanoniaMut  pragreidDii.  In  irbicb  ue  Ant 
tmD  U 1,  aid  tke  dHUMDlnMor  iImi  l :  or,  Ui  apBok  more  Intnluclbl;.  It  la  eridsut,  (or  tbat  eaith  of  ni  hM 
two  iBOMton  in  tho  flmdacree  ;  Uie  n  amber  or  wbom  IjdaaUad  M  enrj  reooie,  beoftow  eaob  at  oni 
■laartow  bM  ilto  nro  ImmaiUate  anoeMoTB  of  bli  on  ■ 
mm.  iTiMte-  ^  JiKiutort. 


A  tboter  mMbod  of  flmtlu  Ibe  nnmbor  of  uic 

uMdoT*  at  baUthat  unmbar  of -* ■"■—  ' 

L  Um  nombar  of  ancMton  at 


(baUthatunmbarofdecraM.    ThiuH(tbeBi 


of^  Um  nombar  of  ancMton  at  tvo;  HM  ■■  the  sqnat*  of  is ;  OBMarSMi  and  Die  nnmbcr  of  aaceahnaat 
W  dime*  would  be  Ibe  aqoare  otltHSSTS,  or  npwarda  of  a  nllllon  mUllaB(.(4j 

(t)  Tbli  will  swell  more  oonilderablj  tbon  Ibe  former  oaloiilalloni  Arbere,  thonaii  the  llrst  term  is  bnt  1, 
ttedenominaiorlali  UiatU,  tbare  Isowkliuman  (a  bmtbaOin  tbeflntdeiiee.wba  makea,b>gelber  with 
fteyryailliM.  Ibe  Iwo  deKenduita  llvin  ibe  flnt  oonple  oriueaMon:  and  In  eiery  oltaer  dwrea  ttu  num- 
barafUndradmnMbalbesBailnifris  of  tboaeln  Ibe  dagrsawbieh  ImBsdlaMijr  preoades  li    Ftur,  slnoe 

(4)  [Thifl  oaloolation  ia  rUht  in  uambera,  bat  ia  fotmded  on  a  Use  mppoaltioEi,  a»  Is  Bvident 
fhmi  die  rMulte ;  ono  of  wbioh  ia  to  give  »  nuut  a  greater  mimber  of  aucMtora  fill  living  at  one 
time  than  the  whole  popnlstioii  of  mo  earth :  another  would  be,  that  each  man  now  living, 
instead  ol  beinjt  deeoended  &um  Voeii  and  hia  wife  alone,  might  oladm  to  have  hod  at  that  lime 
an  almost  Indaflnlte  nnmber  of  relativee.  Intormarriagea  among  relatives  are  one  check  on  this 
incredible  tnereaaa  of  lelottn*.  TUs  is  noticed  sftorirardB  bj  BlaoksttKi*,  aa  to  oollataral  relq. 
tiT**.l 
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this  calculation  should  appear  incompatible  with  the  number  of  inhabitants  on 
the  earth,  it  is  because,  bj  intermarnagea  amcng  the  several  descendants  from 
the  same  ancestor,  a  hundred  or  a  thousand  modes  of  consangninity  may  be 
coaaolidated  in  cue  person,  or  he  may  be  related  to  us  a  hundred  or  a  tbooaand 
different  ways. 

r  *206  1  The  method  of  computing  these  degrees  in  the  canon  law,  (I)  which 
L  -l  our  law  has  adopted,  (m)  is  as  follows :  we  begin  at  the  common  ances- 

tor, and  reckon  downw^e :  and  in  whatsoever  degree  the  two  persons,  or  the 
most  remote  of  them,  is  distant  from  the  common  ancestor,  that  is  the  d^ree  in 
which  they  are  relat«d  to  each  other.  Thus  TXtiws  and  his  brother  are  related 
r  *207  1  ^°  ^^^  ^*  *^^S'^^ !  ^'^^  from  the  &ther  to  each  of  them  is  counted  only 
'-  -I  one ;  Titiua  and  his  nephew  are  related  in  the  second  degree ;  for  the 

nephew  is  two  degrees  removed  from  the  common  amceator ;  viz. :  his  own  grand- 
&tner,  the  father  of  Titiits.  Or  (to  give  a  more  illustrious  instance  frxmi  our 
English  annals),  King  Henry  the  Seventh,  who  slew  Bichard  the  Third  in  the 
battle  of  BoBworth,  was  related  to  that  prince  in  the  fifth  deCTee.  Let  thopro- 
potitut  therefore  in  the  table  of  consanguinity  represent  £ing  Richard  the 
Third,  and  the  class  marked  (t)  King  Henry  the  Seventh.  Now  their  common 
stock  or  ancestor  was  King  Edward  the  Third,  the  (^vus  in  the  same  table : 
from  him  to  Edmond,  dake  of  York,  \h&  proavus,  is  one  degree;  to  Bichard, 
earl  of  Cambridge,  the  aims,  two ;  to  Biohard,  duke  of  York,  the  pater,  three ; 
to  King  Bichard  the  Third,  the  propositus,  four ;  and  from  King  Edward  the 
Third  to  John  of  Gant  (s)  is  one  degree ;  to  John,  earl  of  Somerset,  (b)  two ;  to 
John,  duke  of  Somerset,  (t)  three ;  to  Margaret,  countess  of  Richmond,  (&)  four ; 

caob  oonpla  of  anoeaton  lutt  two  dewondanta,  who  Insmueln  ■4aplioatenM>,  ItwfllMlowthatflwfvM*, 
in  which  all  ihg  deKWDdADta  Inoreue  dawnwudfl,  miut  be  ituoble  to  thu  in  nicli  the  mnoaitor*  tnonaae 
It  we  h«T«  •e«n  that  tbr  anoeMon  InonHiw  npwardi  In  a  dapUcMe  ratio  >  tlieTeS>re  tlie  deaookd- 
. . .,. ._ ^_  (J, 


TbU  calculstlDii  may  alto  b«  Itomisd  by  a  more  eompendloua  procMs,  iiz. :  bf  Hqoulnr  ttaa  cooptM,  or 
halfttaenamberaf  auoeBton,  at  any  ^vcd  d«groe;  which  wUrfumUli  oi  with  Uia  DumtarofHodradm 
haTO  In  tha  ume  detiree,  atoqual  dlatance  with  onnelvas  ftvm  th*  iMHnTDoD  atock,  bcsldM  ttaoae  at  ntieqaal 
illslaiiG«e.  Thn*,  Intho  tenth  lineal  dagreo,  tliananiberoranceMoraliilOMilUluULoTUigeoniilaa.aaHinit 
to  SIS  I  the  number  of  Undrcd  in  the  tcnili  r.nllalcnil  degree  amounlaUierelbreto  wlM,  or  tneaqoareef 
MS.  And  If  wo  will  be  at  the  Ininble  to  recollact  iho  bIbih  of  the  wveral  AunlUea  wIlMo  our  own  knowlediB, 
and  oliaarra  bow  Ihr  they  ogruo  with  thie  account :  that  b,  nheUier  on  aa  avecue  even  nan  baa  notoM 
brotter  or  ilalor,  Ibai' flrat  ooiuliu,  alxleen  Htoond  oooslni,  andeooni  weabaUlUKlthattbeimnUoaleii- 


, ,_.  .  „  .  ,  .     .    -e  KOptKjBBiJ,  upon  an  average, 

to  have  one  brother  or  Mater,  the  two  uhildreu  by  the  Mhei'a  brother  or  cdatei  will  make  two 
ooasing,  and  the  mother's  brother  or  HtBtor  will  prodace  two  more,  in  oil,  four.  ?or  tile  aamB 
reaaoD,  mj  father  aud  mother  muat  each  have  had  four  oooaina,  and.  meic  ohildTeii  are  mj  Mooud 
cootiiiia ;  bo  I  have  eight  aaoond  oouains  by  my  father,  and  dght  by  my  mother ;  together  lix- 
taen.  And  thaa  again,  I  shall  have  thirty-two  third  connns  on  my  fatner's  ^e,  and  thir^-two 
on  mr  mother'H,  in  all,  giity-foor.  Hence  it  follows  that  eaoh  preceding  nnmber  in  Hie  aeries 
mnflt  be  mnllipliBd  by  twice  two  or  fonr. 

This  immooae  incrooBe  of  the  nombers  dependa  agon  the  enppoiiitlon  that  no  one  matriM  a  nJa- 
tion ;  bat  to  avoid  such  a  ouimeiiun  it  will  very  soon  be  neoesaaiy  to  leave  tiie  Ungdoni.  How 
the«o  two  tables  of  oonsangainity  mav  be  redaoed  by  the  iutermartiage  (^  relatione,  wOl  moew 
from  tbe  following  siinpie  case ;  if  two  men  and  two  women  were  pat  npon  an  aniuhabitad 
ialaad,  and  became  two  married  oonples,  if  they  hiad  only  two  childiOD  eaoh,  B  male  ind  female 
who  respectively  iutermanied,  and  in  Hke  manner  prodnoed  two  children,  who  are  thtu  continned 
ad  infittttum ;  it  is  clear,  that  there  would  never  be  more  than  tottr  penonn  in  eatdi  generation ; 
and  u  the  parente  lived  to  see  their  great-grandcbildten,  the  whcde  nambw  would  never  h«  mora 
than  sixteen;  and  thoa  the  &miliea  might  be  perpetoatM  wiUtont  iot  Inowbioiia  egpNOtlan.] 
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to  King  Heniy  the  Seventh,  (t)  five.  Which  laet  mentioned  prince,  being  the 
fartiieet  removed  from  the  common  stock,  Kiyea  the  denomination  to  the  de- 
gree of  kindred  in  the  canon  and  municipal  law.  Thoagh,  according  to  the 
computation  of  the  civilians  (who  count  upwards,  from  either  of  the  persons  re- 
lated, to  the  common  Btock,  and  then  downwards  again  to  the  other :  reckoning 
a  degree  for  each  peraon  hoth  ascending  and  descending;),  these  two  princes 
were  related  in  the  ninth  degree,  for  from  King  Bichard  the  Third  to  Richard, 
dnke  of  York,  is  one  degree ;  to  Richard,  earl  of  Cambridge,  two ;  to  Edmond, 
duke  of  York,  three;  to  King  Edward  the  Third,  the  common  ancestor,  four; 
to  John  of  &ant,  five;  to  John,  earl  oi  Somerset,  sixj  John,  duke  of  Somerset, 
seven ;  to  Margaret,  conntess  of  Hichmond,  eight ;  to  King  Henr;  the  Seventh, 
nine,  (b)  (6) 

*The  nature  and  degrees  of  kindred  being  thps  in  some  measure  r  «ggo  -■ 
erolained,  I  shall  next  proceed  to  lay  down  a  series  of  rules  or  canons  of  '-  ' 
inheritance,  according  to  which,  estates  are  transmitted  &om  the  ancestor 
to  the  heir ;  toKether  with  an  explanatory  comment,  remarking  their  original 
and  progress,  the  reasons  upon  whicQi  they  are  founded,  and  in  some  cases  their 
agreement  with  the  laws  of  other  nations. 

I.  The  first  rule  ia,  that  inheritances  shall  lineally  descend  to  the  issue  of 
the  person  who  last  died  actually  seised  in  infinitum  j  but  shall  never  lineally 
ascend.  (7) 

To  expMn  the  more  clearly  both  this  and  the  subsequent  rules,  it  must  first 
he  observed,  that  b^  law  no  inheritance  can  vest,  nor  can  any  person  be  the 
actual  complete  heir  of  another,  till  the  ancestor  is  previously  dead.  Jfemo  est 
harei  viventi^.  (8)  Before  that  time  the  person  who  is  next  in  the  line  of  suc- 
cession is  called  an  heir  apparent,  or  heir  presumptive.  Heirs  apparent  are 
such,  whose  right  of  inheritance  is  indefeasible,  provided  they  outlive  the  ances- 
tor; as  the  el£st  son  or  his  issue,  who  must  by  the  course  of  the  common  law 
be  heir  to  the  lather  whenever  he  happens  to  die.  Heirs  presumptive  are  such 
who,  if  the  ancestor  should  die  immediately,  would  in  the  present  circumstances 
of  things  be  his  heirs ;  but  whose  right  of  inheritance  may  he  defeated  by  the 
contingency  of  some  nearer  heir  being  bom:  as  a  brother,  or  nephew,  whose 
presumptive  succession  may  be  destroyed  by  the  birth  of  a  child  or  a  daughter, 
whose  present  hopes  my  be  hereafter  cnt  off"  by  the  birth  of  a  son.  Nay,  even 
if  the  estate  hath  descended,  by  tke  death  of  the  owner,  to  such  brother,  or 
nephew,  or  daughter,  in  the  former  cases,  the  estate  shall  be  devested  and  taken 


(fl)  [Tbe  difference  of  the  oompntation  W  ihe  oivil  and  oaoon  Ism  iBAj  be  erprnmod  shortly 
Ulna :  the  otvUiiuie  take  the  Rmn  of  ths  oe^recE  in  boQi  lines  to  tbs  oommon  ancestor ;  the 
oaHia<«ta  take  avif  the  number  of  degrees  m  the  longest  tine.  Hence,  when  the  canon  lav 
pttdiibitfl  all  marriages  between  perioiiB  related  to  each  other  within  the  aeventh  degree,  this 
wooM  reebraln  all  marriagea  wifliin  the  14tb  degree  of  tha  cdvil  law.  In  the  Ist  book,  425,  n.. 
It  la  observed  fliat  all  maniages  are  prohibited  between  persons  who  are  related  t«  each  other 
wMiin  the  third  degree,  aoeording  to  ttie  eomiratation  <^  Qie  dvil  law.  This  aflbrda  a  soln- 
tion  to  the  vnlgar  pandox,  that  first  oonsint  Htm  many  and  aeoond  oonrins  oannot.  For.  first 
ooosina  and  all  o«msini  in&T  manr  by  the  citil  law.;  and  neither  flist  nor  second  consms  can 
many  1^  the  oanon  law.  Sntall  the  prohibitions  of  tbe  oonanlaw  mirfit  have  been  dispenaed 
with.  It  is  said,  that  &e  oaoon  law  oompntation  has  been  adopted  bv  uie  taw  of  England ;  jtX 
I  do  not  blow  a  ^gle  instance  in  which  we  have  occasion  ^to  rM^r  to  It  Bnt  the  cifU  law  com- 
pntation  ia  of  great  importance  in  ascertaining  who  are  enljtJed  to  the  administration,  and  Va  the 
diatiibntive  shares,  of  intestate  pergonal  property.    Seejwsf,  5(M,  515.] 

(7)  This  canon  of  desoent  is  very  ^erally  olianffcd  in  the  United  States,  so  as  to  admit  at 
least  tbe  father  uid  mother  as  heirs  m  the  event  of  the  failure  df  lineal  deacendants.  It  ia  also 
altered  in  England  bj  statute  3  and  4  Wm.  IT,  o.  106.    See  inrVa,  p.  240,  note. 

'")  Lin  adevise,  huwBTer,if  Imdabe  left  to  thebeir  of  H  it  may  be  iMoAf»<UalgnaHo persona, 
Ve  inay  take  in  Uie  lifetime  of  U.  Qoodrieht  d.  Brookins  0.  Vhit«,  2  Sla.  1010.  There  Is 
aiBo  an  exception  to  this  rale  in  the  ease  of  the  dnohy  of  Cornwall,  which  vesta  in  the  Idnx'a 
fint-bom  sun  by  hereditary  right  in  Uie  lifetime  of  hia  fother.  3  Bao.  Ab.  4,  449 ;  8  Bep.  1 ; 
Setd.  t3t  Hon.  8,  5.] 
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awav  by  tixe  birth  of  a  posthnmouB  child ;  and,  in  the  latter,  it  eball  alao  be 
totally  dereated  by  the  birth  of  a  posthnmona  son.  (o)  (9) 
r  ,2~g  -■       *We  mast  al8o  remember,  that  no  person  can  be  properly  each  an 
1  1   ancestor,  as  that  an  inheritance  of  lands  or  tenements  can  be  derived 

from  him,  unless  he  hath  had  aduai  teitia  of  snch  lands,  either  by  his  own 
entrr,  or  by  the  possession  of  his  own  or  his  ancestor's  lessee  for  years,  or  hj 
receiving  rent  from  a  lessee  of  the  freehold :  (p)  (10)  or  nnless  he  hath  had  what 
is  eqnivuent  to  corporal  seisin  in  hereditaments  tl^t  are  incorporeal ;  such  as 
the  receipt  of  rent,  a  presentation  to  the  church  in  case  of  an  advowson,  \q)  and 
the  like.  But  he  shaU  not  be  accounted  on  ancestor,  who  hath  had  only  a  hue 
right  or  title  to  eater  or  be  otherwise  seised.  And  therefore  all  the  cases 
whicJi  will  be  mentioned  Id  the  present  chapter,  are  upon  the  supposition  that 
the  deceased  (whose  inheritance  ts  now  claimed)  mu  the  last  ^rson  actudUy 
anted  tJiereol  For  tlte  law  requires  this  notoriety  of  posteuxon,  as  evidence 
that  the  ancestor  had  that  probity  in  himself,  which  is  now  to  be  transmitted 
to  his  heir.  (11)  Which  notonety  had  sncoeeded  in  the  plaoe  of  the  andent 
feadi^  investiture,  whereby,  while  fends  were  precarious,  the  yvsaX  on  Uie 
descent  of  lands  was  formerly  admitted  in  the  lord's  court  (as  is  still  the  practioe 
in  Scotland),  and  there  received  his  seisin,  in  the  nature  of  a  renewal  of  his 
ancestor's  ^itnt,  in  the  presence  of  the  feudal  peers ;  till  at  length,  when  the 
right  of  saooewion  became  indefeasible,  an  entiyon  aajyaxi  of  the  lands  within 
the  county  (which  if  disputed  was  afterwards  to  be  tried  by  ilioBe  peers),  or  other 
notorious  possession,  was  admitted  as  etjnivalent  to  the  formal  grant  of  seinn, 
and  made  the  tenant  ct^ble  of  transmitting  his  estate  by  descent  The  aeiain 
thJ^fore  of  uiy  person,  thus  understood,  makes  him  the  root  or  stock,  from 
which  all  future  inheritance  by  ri^ht  of  blood  must  be  derived :  which  is  very 
briefly  expressed  in  this  maxim,  anainafacU  ttipitem.  (r) 
r*2in  1  ^When  therefore  a  person  dies  so  seised,  the  inheritance  first  goes  to 
*■  -I  his  issue :  as  it  then  be  Oeoffitiy,  John,  and  llatthew,  grand&ther,  fattier, 
and  son;  and  John  purohases  lands,  and  dies;  his  son  Uatuiew  shall  snooeed 
foj  bn.  tit  dMOMt,  H.        rj*j  oo.  utt.  u.        r«;  ind.  u.        rr;  >m-  i.  o,  <.  i,  i  ■■ 

(g)  [But  b< 

IngkKUteTtdalidr;  !f  Uie  pwents  bave  .  _._,  

BOQ  BhAll  devest  die  deweot  upon  ttie  rister,  and  t^e  dke  esUto  u  bdr  to  hit  Imtber.  On. 
LitL  11  i  Doot  and  Stud.  1  dial  o.  7.  8o  tlw  Mate  irtate  m^  be  frequently  deverted  by  ttw 
mbeeqarait  tdrtb  at  ft  oeanK  pnaomptive  hdr.  Aj  if  u  estate  ii  given  to  u  only  diiU,  who 
dieB,  It  mw  dMoend  to  an  aont^  irite  m^  be  stripped  of  it  l>r  an  after-bwn  nnole,  on  lAom  a 
anbsequenf  dster  of  the  deoeaied  may  enter,  ana  who  will  agafai  be  deprived  of  uw  wtite  bf 
the  Mitfa  of  a  biotber.  It  seema  to  b«  detennlued  that  eveiy  rae  haa  a  il^t  to  tMatn  the 
rente  wdwoAte  irtddi  eoonied  vhile  he  was  thna  legally  paweeaed  of  the  inheritanoe.  Hu& 
Co.  Utt.  U ;  3  Tib.  696.  lUa  la  in  the  caae  d*  deeoen^  aea  H.  Chit  Deao.  SM ;  bnt  whan  a 
poathnnMnia  ehM  totw  bv  por^iaae,  he  !>  entitled  not  onlv  to  ttie  estate  itaelt  btit  to  the 
fntennediate  profita  of  the  eatate  alao.    Id.  396,  SffT,  806.] 

(10)  rit  aaema  donbtAil  whether  leodving  rent  neocved  tm  a  freehold  lease,  la  eqnivalant  to 
oorponi  eeiain  of  die  landa ;  upon  oompering  Oie  paasage  cited  In  Lord  Coko  ae  an  anthcrity, 
wlui  Oo.  Utt^  32,  a,  and  3  Rap.  42,  a,  it  would  seem  that  hie  opinion  was  in  the  nentlve.  1%a 
SMiie  pdnt  was  niled  in  oaaee  dted  from  HbIs'b  ilSS.,  and  Mr.  J.  Dlyn'a  IfS.,  Rep.  I>r  Mr. 
Haigmve:  Co.  Litt.  15,  a.  s.  83;  and  In  Doe  b.  Eean,  7  T.  R,  390,  Lord  EenTon  o^aiul; 
nnderetaoda  liim  «o  to  have  thought,  and  adopts  <t  u  a  rnle,  that  to  give  moh  eeiain,  rent  mnat 
bavel)een  reoeired  aflvr   the  ejmiration  of  the  freehold  lease.    See  alao  Doe  e.   Whlobelo, 

8  T.  B.  aiai 


_  .  ir  oot  Pollez.  64 ;  S  ITile.  S9 ;  4  Boott,  X.  R.  449.  A  oonditiun  may  descend  npoii 
the  bdr,  althongh  no  estate  aotnaJij  desoende  from  the  ancestor;  and  when  the  oondilioa  is 
perfbrmed,  the  bdi  ahall  Iw  in  Vy  descent,  beeaoM  of  the  ooaditioti  deaoending,  Gaa.  Temp. 
Talbot,  JSa.  Tboa,  the  eatale  of  a  devisee  or  anirenderas  of  m  copyhold  ia  mnnDisaible  betee 
he  la  admitted.  6  Bnir.  97B6.  It  is  said  ot  remainden  oontlngvat  as  to  the  penon,  tluU  thc^ 
uemit  descendible  nndl  that  oontingeuoriadetanniiMd:  Peame,  Con.  Bern.  371;  Walk.  Deeo. 
4 ;  bat  this  is  onlj  to  a^  that  yon  cannot  tiaoe  the  descent  nntH  ym  know  from  whom  it  b  to 
belnoed.] 
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him  aa  heir,  and  not  the  grandiather,  Ooef&er ;  to  whom  the  land  shall  never 
ascettd,  bat  sh^l  rather  escheat  to  the  lord,  (sj  (li) 

This  role,  so  fiu*  as  it  is  affirmative  and  relates  to  lineal  deecenta,  is  aLmoBt 
aniversallj  adopts  by  all  nations;  and  it  aeema  founded  on  aprincipleaf  natural 
reason,  that  (wneneTer  a  rieht  of  proper^  transmissible  to  representatives  is 
admitted)  the  possessions  of  the  parents  should  go,  upon  their  decease,  in  the 
first  place  to  their  children,  as  those  to  whom  they  have  given  being,  and  for 
whom  they  are  therefore  bound  to  provide.  But  the  negative  branch,  or  total 
esdnsion  of  parents  and  all  lineal  ancestors  from  sncceeding  to  the  inheritance 
of  Uieir  offspring,  is  peculiar  to  our  own  laws,  and  such  as  have  been  deduced 
from  the  same  original.  For,  by  the  Jewish  I^w,  on  failure  of  issue,  the  father 
Buooeeded  to  the  son,  in  exclusion  of  brethem,  unless  oneof  them  married  the 
widow,  and  raised  up  seed  to  his  brother,  (t)  And  by  the  laws  of  Rome,  in  the 
first  place,  the  children  or  lineal  descendants  were  preferred;  and  on  failure  of 
these,  the  father  and  mother  or  lineal  ascendants  succeeded,  together  with  the 
brethren  and  sisters ;  (u)  thongh  by  the  law  of  the  twelve  tables  the  mother  was 
originally,  on  account  of  her  sex,  excluded,  (v)  Henoe  this  rale  of  onr  laws  has 
been  censured  and  declaimed  against  as  absurd,  and  derogating  &om  the  maxims 
of  equity  and  natural  justice,  (to)  Yet  that  tiiere  is  nothing  unjust  or  absurd 
in  it,  bot  that  on  the  contrary  it  is  founded  upon  very  good  l^al  reason,  may 
appear  from  considering  as  well  the  nature  of  the  rule  itself  as  the  occasiou  of 
introducing  it  into  our  laws. 

*We  are  to  reflect,  in  the  first  place,  that  all  rules  of  snooession  to  j-  ^„,,  i 
estates  are  creatures  of  the  civil  polity,  and  _/wrw_po»tKi«  merely.    The  L  ^ 

right  of  property,  which  is  gainra  by  occupanoy,  extends  natnraUy  no  farther 
than  the  life  of  the  present  possessor:  after  which  the  land  by  the  law  of  nature 
W0UI4  ag^  become  common,  and  liable  to  be  seised  by  the  next  occupant ;  bat 
society,  to  prevent  the  mischiefs  that  might  ^ane  from  a  doctrine  so  productive 
of  contention,  has  establiahed  conveyances,  wills,  and  sncoessions ;  whereby  the 
property  originally  gained  by  poasession  is  continued  and  transmitted  from  one 
man  to  another,  according  to  the  rules  which  each  state  has  respectively  thought 
proper  to  prescribe.  There  is  certainly,  therefore,  no  injastioe  done  to  individ- 
uals, whatever  be  the  path  of  descent  marked  ont  by  the  municipal  law. 

If  we  next  oonsider  the  time  and  occasion  of  introducing  this  rule  into  our 
law,  we  shall  find  it  to  have  been  grounded  upon  very  substantial  reasons.  I 
tiiink  there  is  no  doubt  to  be  made,  but  that  it  was  introduced  at  the  same  time 
with,  and  in  conseqnenoe  of,  the  feudal  tenures.  For  it  was  an  express  rule  of 
the  feudal  law,  (x)  that  auceestiania  fntdi  talis  tat  natura,  qucd  ascendenies  mm 
succedttnt ;  and  therefore  the  same  maxim  obtaini  also  in  the  French  law  to  this 
day.  (y)  (13)  Our  Henry  the  E^rtgt,  indeed,  among  other  restorations  of  the  old 
Sa^on  laws,  restored  the  right  of  sucoeasion  in  the  ascending  line :  {t)  but  this 
soon  fell  again  into  disuse;  for  so  early  as  Olanvil'a  time,  who  wrote  under 

(t)  IJtt.  i  I.  (t)  Seld.  lb  neou*.  Xbraor.  e.  tl.  (n)  If.  M,  111,  1.    Not.  US,  lf7. 

rv^ IDM.  1,  8, 1.  rvJCntg.  <fa>r.j«wi.  I.  I.MS,  t  IS'    Lookooa  Go*,  pvtl,  tlXI. 

(x)9Fmd.K.  Cr^DomBt.p.  f  I.  ^(.a.    Uonloq.  ^.  £.  1.  SI,  s.SS.  (M)  LL,  Hot.  I,e.  TO, 

take  tlie  esUto  u  heir  to  his  gonin  ttiat  oapacitf ;  jet  hb 

mother  may  he  ooiuiD  to  his  or  her  ohQd,  lie  or  8be  maf  inherit  to  him  as  mcb, 
ling  the  rebrtioii  of  parent.  Eastwood  o.  Vinke,  2  P.  Wms.  fli;i.  So  if  amm  pnr- 
aiia  diisi  ndthont  lasne,  Uh  atiole  shftU  have  the  land  as  heir,  and  not  the  father, 
ithei  ia  OBarer  of  blood:  Litt  b.  3;  but  If  in  this  case  theanole  acqaires  actual  aeiain 
withont  israe,  whilB  the  fotlmt'  ia  alive,  the  tatter  may  then,  by  this  cirooity,  have  the 
iBuus  ■■  heir  to  Uu  nnole,  thongh  not  aa  heir  to  Ibo  son,  for  that  he  cometh  to  the  land  by 
ooUateral  dewent,  and  not  bj  lineal  aaoent.  Oraie.  de  Jnr.  Fend.  234 ;  Wright's  Ten.  ISS,  n. 
(Z).  So  nnder  a  limitation  to  "  the  next  of  blood  of  A,"  the  Mher  would  on  the  death  of 
the  Mm  withoDt  issae,  toks,  in  exolnaion  both  of  the  brothen  and  nnole  of  A,  who  wontil  have 
flnt  mioceeded  under  the  moal  ooona  oif  (lesoent,  aa  bein  of  A  i  for  a  fWher  ia  nearer  Injnroi- 
imityofblood  than  a  brother  or  an  tinde:  Litt.  b.  3;  Oo.  L.  10.  b.  11,  a.;  3  Rep.  40  b.;  1  Tent. 
414;  Hale  C.  L.  333;  and  this  iH  the  reason  why  the  father  Ib  pTefarred,  In  the  admlnjatmtioii  of 
thecnodB  of  the  aon,  before  any  other  relatioa,  sxeept  his  wife  and  children.] 
(13)  Bat  this  Is  "inoe  altered.    Code  OivU,  L.  3,  dt.  1, 746. 

471 


thoiub  tl 
uid  dIoa 


211  Title  by  Descent.  [Book  IL 

Henry  the  Second,  we  find  it  laid  down  m  established  law,  {a)  that  heereditag  nvm 
qftam  ascendit;  which  has  remained  an  invariable  maxim  ever  since.  These  cir- 
comstancee  evidently  show  this  rale  to  be  of  feudal  original ;  and  taken  in  that 
li^t,  there  are  some  argaments  in  its  &Toat,  beddee  thoee  which  are  drawn 
r  *31S  1  '"'^'^^7  from  ^e  reason  of  the  thing.  Fw  if  the  feud  of  which  tJie 
L  ■■  son  died  seised,  was  jxaHjfeudum  atSiquum,  or  one  descended  to  him 

iioxa  his  ancestors,  the  &ther  could  not  possibly  sucoeed  to  it,  becaaae  it  mnrt 
have  passed  him  in  the  cooree  of  descent,  before  it  coald  come  to  the  boo  ; 
unless  it  were  feudum  matemum,  or  one  deaoended  &om  his  mother,  and  ttien 
for  other  reasons  (which  will  appear  hereafter)  the  &ther  oonld  in  no  wise 
inherit  it.  And  if  it  were  feudvm  novnm,  or  one  newly  acquired  bv  the  sut, 
tiien  only  the  descendants  from  the  bodv  of  the  feudatory  himself  oould  succeed, 
by  the  known  maxim  of  the  early  feudal  oonstitutions ;  (i)  which  was  founded 
as  wall  npoQ  the  personal  merit  of  the  vassal,  which  mi^t  be  traoHmitted  to  hii 
children,  but  coufd  not  ascend  to  his  progenitors,  as  also  upon  this  oonBtderation 
of  milit^  policy,  that  the  decrepit  grandsire  of  a  vigorous  vassal  would  be  but 
indifferently  qualified  to  succeed  him  in  his  feudal  servicea  ISAy,  even  if  this 
/eudvm  novum  were  held  by  the  son  lUfntdum  anliguvm,  or  witii  all  liie 
qualities  annexed  to  the  feud  descended  from  his  anoestors,  such  feud  must 
m  all  respects  have  descended  as  if  it  had  been  really  an  aadent  feud;  and 
therefore  could  not  go  to  the  fotber,  because  if  it  had  Men  an  ancieot  fend,  the 
&th«r  must  have  been  dead  before  it  oould  have  oome  to  the  son.  Thus, 
whether  the  feud  was  strictly  novum,  or  strictly  antigufim,  or  whe&er  it 
was  novum  held  ut  anti^um,  in  none  of  these  oases  the  bther  could  possibly 
succeed.  These  reasons,  drawn  firom  the  history  of  the  rule  itself,  seem  to  be 
more  satisiactory  than  that  quaint  one  of  Bracton,  {e)  adopted  by  Sir  Edwaid 
Ooke,  {d)  which  regulates  the  descent  of  lands  acoordmg  to  the  laws  of  gravi- 
tation. (14) 

n.  A  second  general  rale  or  canon  ie,  that  the  maJe  issoa  shall  be  admitted 
before  the  female.  (IS) 

I-  n-\Q  1  *Thus,  sons  shall  be  admitted  before  daughters ;  or,  as  oor  male  law- 
>-  -I  givers  have  somewhat  unoomplaisantly  expressed  it,  the  worthiest  of 
blood  shall  be  pre&rred.(e)  As  if  John  Stiles  haui  two  sons,  Ifatthew  and 
Gilbert,  and  two  daughters,  Margaret  and  Charlotte,  and  dies ;  first  Matthew, 
and  (in  case  of  his  death  without  issue)  then  Gilbert^  shall  be  admitted  to  the 
succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable  to  Qx&  law  of  suo- 
oession  among  the  Jews,  (/jand  also  among  the  states  of  Greece,  or  at  least 
among  the  Attienians;  {g)  but  was  totally  unknown  to  the  lawsof  Bome  (A) 
(such  of  them  I  mean  as  are  at  present  extant),  wherein  bretiit«n  and  sisters 
were  allowed  to  succeed  to  eqnal  portions  of  the  inheritance.  I  shall  not  here 
ent^  into  the  oomparative  merit  of  the  Boman  and  the  other  oonstitationa  in 
this  particular,  nor  examine  into  the  greater  dignity  of  blood  in  the  m^e  or 
female  sex :  but  shall  only  observe,  that  our  present  preference  of  males  to 
females  seems  to  have  arisen  entirely  &om  the  feudal  law.  For  though  our 
British  ancestors,  the  Welsh,  appear  to  have  given  a  preference  to  males,  (O.J^' 
oor  Danish  predecessors  (who  succeeded  them)  seem  to  have  made  no  distino- 
(a)  I.  T,  0. 1.  (t)\  nad.  n. 

r^lIuM.ll.  rai^al.H.  C.  IL.atB.  f 

(hi  /iHt.  s.  I,  a.         (t)  SM.  iruL  it  bhr.  i. 

(14)  CHowevi 

onoy  inths  ^pl , _ 

amnt  be  praramed  that  It  bae  pa8«ed  him  In  ihe-ouiBW  of  draoent,  tlie  same  reaaoa  would  mo- 
vant an  alder  brotber  from  takms  ui  eatate  by  deeosnt  firbm  tber  younger.  AM  if  it  does  not 
pasB  to  the  bUtat,  la«t  Um  lord  ahonld  have  been  attentted  by  an  aged,  d«ai«pit  fendatoiy,  tlia 
same  prindpla  would  be  atill  HtroDger  to  exclnde  the  fatber'i  etdeBt  brothei  from  tlie  iDhflrilBooe, 
niio  is  now  permitted  to  BDOoeed  to  hia  nephew.] 

(16)  [This  canon  ofdosoentdoes  not  obtain  in  the  United  States. 
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tioa  of  Bexee,  but  to  have  admitted  all  tiie  children  at  once  to  the  inheritance,  [k) 
Bat  tiie  feudal  law  of  the  Saxons  on  the  oontinent  (which  was  probably  brought 
orer  hither,  and  flrst  altered  by  the  law  of  King  Canute)  gives  an  evident  pref- 
erence of  the  male  to  the  female  sex.    "Paler  aut  mater  defuncti,  filio    non 

JUia  kareditatum  relin^umt. Qui  de/unctus  nofi  filios  ged  filias  religue- 

rit,adeaa  onmii  haredxtas  jwtineai."  (I)  It  is  possible,  therefore,  that  this  pref- 
erence might  be  a  branch  of  that  imperfect  system  of  fends,  which  obtained 
here  before  the  conquest;  especially  as  it  subsists  among  the  customs  of  garel- 
kind,  and  as,  in  the  ^charter  or  laws  of  King  Henry  the  First,  it  is  not  r  «„- ,  i 
(like  many  Normui  innovations,  given  apibnt  rather  enforced,  fffi)  The   L  ^ 

true  reason  of  preferring  the  males  must  be  deduced  from  feudal  principles ; 
for,  by  the  genuine  and  original  pohcy  of  that  constitution,  no  female  conld 
ever  succeed  to  a  proper  feud,  (n)  inasmuch  as  they  were  incapable  of  peiform- 
ing  those  military  services,  for  the  sake  of  which  that  system  was  established. 
But  our  law  does  not  extend  to  a  total  exclusion  of  females,  as  the  Salic  law, 
and  others,  where  feuds  were  most  strictly  retained :  it  only  postpones  them  to 
males;  for  though  daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateial  relations;  our  law,  like  that  of  the  Saxon  feudists  before  mentioned, 
thna  steering  a  middle  course,  between  the  absolute  rejection  of  females,  and  the 
putting  them  on  a  footing  with  males. 

UL  A  third  rule  or  canon  of  descent  is  this :  that  where  there  are  two  or 
more  males,  in  equal  degree,  the  eldest  only  shall  inherit;  but  the  females  all 
together.  (16) 

As  if  a  man  hath  two  sons,  Matthew  and  CHIbert,  and  two  daughters,  Margaret 
and  Charlotte,  and  dies ;  Matthew,  his  eldest  son,  shall  alone  succeed  to  his 
estate,  in  exclusion  of  Gilbert,  the  second  son,  and  both  the  daughters ;  but,  if 
both  the  sons  die  without  issue  before  the  fether,  the  daughters  Margaret  and 
Charlotte  shall  both  inherit  the  estate  as  copareeners.  (ol 

This  right  of  primogeniture  in  males  seems  anciently  to  have  only  obtained 
among  the  Jews,  in  whose  constitution  the  eldest  son  had  a  doubUportion  of 
the  inheritance ;  {p)  in  the  same  manner  as  with  UB,  by  the  laws  of  Sing  Henry 
the  Fint,  {q)  the  eldest  son  had  the  capital  fee  or  principal  feud  of  his  father's 

CBsessions,  and  no  other  pre-eminence;  and  *as  the  eldest  daughter  rMir-i 
d  afterwards  theprincii»l  mansion,  when  the  estate  descended  in   l-  ■' 

coporoenary.  (r>  The  Greeks,  the  Bomans,  the  Britons,  the  Saxons,  and  even 
originally  the  feudists,  divided  the  lands  eqnaJly;  some  among  all  the  children 
at  &rge,  some  among  the  males  only.  This  is  certainly  the  most  obvions  and 
natur^  way ;  and  has  the  appearance,  at  least  in  the  opinion  of  younger  brothers, 
of  the  greatest  impartiality  and  justice.  But  when  the  Bmperors  began  to 
create  honorary  fends,  or  titles  of  nobility,  it  was  found  necessary  (in  o^er  to 
preserve  their  digni^J  to  make  them  impartible,  («)  or  (as  ihej  styled  them) 
feuda  individua,  and  in  .consequence  descendible  to  the  eldest  son  alone.  This 
example  was  further  enforced  by  the  inconveniences  that  attended  the  spHttinB; 
of  esUtes ;  namely,  the  division  of  militarr  services,  the  multitude  oi  inf^t 
tenants  incapable  of  performing  any  duty,  uie  consequendal  weakening  of  the 
strength  of  the  kingdom  and  the  inducing  younger  sons  to  take  up  with  the 
business  and  idleness  of  a  country  life,  instead  of  being  serviceable  to  them- 
selves and  the  public  by  engaging  in  mercantile,  in  muitary,  in  civil,  or  in^ 
ecclesiastical  emplovments.  (/)  These  reasons  occasioned  an  aifmost  total  change 
in  the  method  of  feudal  inheritances  abroad;   so  that  the  eldest  male  begaoi 

{k)LL.CaiKit.e.m.  (ll1V.1,fH  aoii.  fmj  e.  19.  (n}inmd.». 

(oj  Utt.  ( S.    H«la,  a.  a.  L,  SB.  (p)  Selden,  dt  mee-Xbr.  a.  «.  (at  o.  ID. 

(,j QIutU,  n.B.t.  O* Mud.  li.  (t) B^  H.  C.  L.  m 

—    -1  m^  inherit  tofettwT  as  MM  beir  to  thalr  oommini  parang 

mpedlmeat  to  die  miooMaion  bf  deeoeut  frtwi  one  to  tbe  otbar. 

Tbna  Lord  H^e  my*,  (Xiin.  L.  d,  U  i  "all  the  dnifhten,  whethw  bj  the  Mine  or  divers  ventei^ 

do  inhvrit  toother  to  the  fathM*." 

In  the  Umtod.  Stales  the  ripbt  iiT  primogenittire  is  not  reoocniMd  in  tlie  law  of  d( 
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nnivereallv  to  succeed  to  the  whole  of  the  lands  in  all  military  tenures;  and  in 
this  condition  the  feudal  conBtitatioo  was  established  in  England  b;  William 
the  Conqueror. 

Yet  we  find  that  socaffe  estates  frequently  descended  to  all  the  sons  equally, 
BO  lately  as  vhen  GlanTil  (u)  wrote,  in  the  reign  of  Henry  the  Second ;  and  it  la 
mentioned  in  the  Mirror  (to)  as  a  part  of  oar  ancient  constitution,  that  knights' 
fees  should  descend  to  the  eldest  sod,  and  soca^  fees  should  be  juufible  among 
the  male  children.  However,  in  Henry  the  Third's  time  we  find  by  Bracton  {z) 
that  socage  lands,  in  imitation  of  lands  in  chivalry,  had  almost  entirely  fotlen 
into  the  right  of  succession  by  primogeniture,  as  the  law  now  stands, 
r  •216  1  *^*<'^P'' '"  K^ent,  where  they  gloried  in  the  preservation  of  their  ancient 
L  *''  J  gavelkind  tenure,  of  which  a  principal  branch  was  a  joint  inheritance 
of  all  the  sons ;  (y)  and  except  in  some  particular  manors  and  townships,  where 
their  local  cuatoms  continu^  the  descent,  sometimes  to  all,  sometimes  to  the 
yotmgest  son  only,  or  in  other  more  singular  methods  of  succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the  ancient  law ;  for  they 
were  i^  equally  incapable  of  performing  any  personal  service ;  and  therefore 
one  main  reason  of  preferring  the  eldest  ceasing,  such  preference  would  have 
been  injurious  to  the  rest;  and  the  other  principal  purpose,  the  prerention  of 
the  too  minute  subdivision  of  estates,  was  left  bo  be  considered  and  provided 
for  by  the  lords,  who  had  the  disposal  of  these  female  heiresses  in  marriage. 
However,  the  succession  by  primogeniture,  even  among  females,  took  place  as 
to  the  inheritance  of  the  crown ;  (2)  wherein  the  necessity  of  a  sole  and  deter- 
minate snccession  is  as  great  In  the  one  sex  as  the  other.  And  the  right  of 
sole  succession,  though  not  of  primogeniture,  was  also  established  with  respect 
to  female  dignities  and  titles  of  honour.  Forif  a  man  holds  an  earldom  to  him 
and  the  heirs  of  his  body,  and  dies,  leaving  only  daughters;  the  eldest  shall  not 
of  course  be  countess,  but  the  dignity  is  in  suspense  or  abeyance  tilt  the  kin^ 
shall  declare  his  pleasure :  for  he,  oeing  the  fountain  of  honour,  may  confer  it 
on  which  of  them  he  pleases,  (a)  (17)  In  which  disposition  is  preserved  a  strong 
trace  of  the  ancient  law  of  fenas,  before  their  descent  by  pnmogenitnre  even 
among  the  males  was  established ;  namely,  that  the  lord  might  bestow  them  on 
which  of  the  sons  he  thought  proper — '^progressum  eft  ul  ad  Jiliot  deveniret,  «• 
gnem  scilicet  dominus  hoc  vellet  heneficium  confirmare."  (i) 

lY.  A  fourth  rule,  or  canon  of  descents  is  this;  that  the  lineal  descendants 
r*217l  *"  *''y^"*'"*».  of  any  person  deceased,  'shall  represent  their  ancestor; 
L  -I   that  IB,  shall  stand  m  the' same  place  as  the  person  himself  would  have 

done,  had  he  b^n  living.  (18) 

Thus  the  child,  grandchild,  or  great  grandchild  (either  male  or  femide)  of 
the  eldest  son  enccecds  before  the  younger  eon,  mid  so  in  infinitum,  (c)  And 
these  representatives  shall  take  neither  more  nor  less,  but  just  so  much  aa  their 
principals  would  have  done.  As  if  there  be  two  siaters,  Margaret  and  Charlotte ; 
and  Margaret  dies,  leaving  six  daughters;  and  then  John  Stiles,  the  father 
of  the  two  sisters,  dies  without  other  issue;  these  six  daughters  shall  take 
among  them  exactly  the  same  as  their  mother  Margaret  would  have  done,  had 
she  been  living;  that  is,  a  moiety  of  the  lands  of  John  Stiles  in  coparcenary: 
so  that,  upon  partition  made,  if  the  laHd  be  divided  into  twelve  parts,  thereof 
Charlotte  the  surviving  sister  shall  have  six,  and  her  six  nieces,  tne  daughten 
of  Margaret,  one  apiece. 
(»)  1. 1,  c.  s.  (u)  0. 1,  t  s.  (X)  L  %!). »,  n. 

r*j  Co.  UU.  IBS.  (ajibU.  rt/iA^V 
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(18)  ThU  rule  is  not  oaiveiMUr  adopted  in  the  statotw  of  tbe  Umted  Statas,  bat  hi  manf  of 
them  deeoeudautt  take  p«r  tUrpet  onl^,  when  they  rtand  In  different  degraw  ot  lelatkoBlilp  W 
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Thia  taking  by  lepreseatalJon  is  called  ancoeesion  in  sHrpet,  according  to  tlic 
roots;  since  ul  the  oranches  inherit  the  same ehore  that  thdr root,  whom  they 
represent,  would- have  done.  And  in  this  manner  also  was  the  Jewish  saccci^' 
don  directed ;  (d)  bat  the  Roman  somewhat  differed  &om  it  In  the  deECQiiding 
line  tiie  right  of  representation  oontinited  in  infinilam,  and  the  inheritance  still 
descended  in  stirpes:  as  if  one  of  three  d&ngntere  died,  leavinz  ten  children, 
and  then  the  father  died ;  the  two  sarriviD?  daughters  had  eacn  one-third  of 
his  effects,  and  the  ten  graod-children  had  the  remaining  third  divided  between 
them.  And  so  among  collaterals,  if  any  person  of  equal  degree  with  the 
persons  represented  were  still  snbsisting  (as  if  the  deceased  left  one  brother,  and 
two  nephews  the  sons  of  another  brother),  the  succession  was  still,  guid^  by. 
ilie  roott:  bnt,  if  both  of  the  brethren  were  dead,  leaving  issne,  then  (I  appre- 
hend) tlieir  representatiTes  in  eqnal  degree  became  uiemselves  principals, 
*and  shared  the  inheritance  per  capita,  that  is,  ehare  and  share  alike ;  r  ^g^g  -i 
th^  being  themselves  now  the  next  in  degree  to  the  ancestor,  in  their  ^  ^ 
own  righC  and  not  by  right  of  representation,  (e)  So,  if  the  next  heirs  of  Titiua 
be  six  nieces,  three  by  one  sister,  two  by  another,  and  one  by  a  third;  his  inherit- 
ance by  the  Boman  law  was  divided  into  six  parts,  and  one  given  to  each  of  the 
nieoes:  whereas  the  law  of  England  in  this  case  would  still  divide  it  only  into 
three  parts,  and  distribute  it  per  tHrpea,  thns ;  one-third  to  the  three  children 
who  represent  one  sister,  another  third  to  the  two  who  represent  the  second,  and 
the  remaining  third  to  the  one  child  who  is  the  solo  representative  of  her 
mother. 

This  mode  of  representation  is  a  necessary  consequence  of  the  doable  pref^- 
enoe  given  by  our  law,  fiiBt  to  the  male  issue,  and  next  to  the  firgt-bom  among 
its  imtles,  to  both  which  the  Boman  lav  is  a  stranger.  For  if  all  the  children 
of  t^uree  sisters  were  in  England  to  claim  per  capita,  in  their  own  right  as  next 
of  kin  to  the  ancestor,  withont  any  respect  to  the  stocks  from  whence  they 
Bpnmg,  and  those  children  were  partly  male  and  partly  female;  then  the  eldest 
male  among  t^em  would  exclude  not  only  his  own  orethren  and  sisters,  bnt 
all  the  issue  of  the  other  two  daughters;  or  else  the  law  in  this  instance 
most  he  inconsistent  with  itself,  and  depart  irom  the  preference  which  it 
constantly  gives  to  the  males  and  the  first-bom,  among  persons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots,  or  etirpea,  the  rule 
of  descent  is  kept  uniTorm  and  steady:  the  issue  of  the  eldest  son  exclndea  all 
other  pretenders,  as  the  son  himself  (if  living)  wonld  bare  done;  but  the  issue 
of  two  danghters  divide  the  inheritance  between  them,  provided  their  mothers 
(if  living)  would  have  done  the  same:  and  among  these  several  issues,  or 
repreaentotiTes  of  the  respective  roots,  the  same  pr^erenoe  to  males  and  the 
same  right  of  primogeniture  obtain  aa  would  have  obtained  at  the  first  among 
the  roots  themselves,  the  sons  or  daughtcre  of  the  deceased.  As  if  a  man  hath 
two  sons,  A  and  B,  and  A  dies  leaving  two  *sons,  and  then  the  grand-  j-  m^q  i 
bther  dies ;  now  the  eldest  son  of  A  shall  sncceed  to  the  whole  of  his  >-  -> 
grand&ther's  estate :  and  if  A  had  left  only  two  daughters,  they  should  have 
succeeded  also  to  eqo^  moieties  of  the  whole,  in  exclusion  of  B  and  his  issuer 
Bnt  if  a  man  hath  only  three  daughters,  C,  D,  and  E ;  and  G  dies  leaving  two 
sons,  D  leaving  two  daughters,  and  E  leaving  a  daughter  and  a  son  who  is 
younger  than  his  sister:  nere,  when  the  grandfather  dies,  the  eldest  son  of  0 
diall  succeed  to  one-third,  in  exclusion  of  me  younger;  the  two  daughters  of  D 
to  another  third  in  partnership ;  and  the  son  of  £  to  the  remaining  third,  in 
exolurion  of  his  eldest  sister.  And  the  sune  right  of  representatioD,  guided  and 
retruned  by  the  same  rules  of  descent,  prevails  downwu^  in  infinitum,  (19) 
(«  S«H«i),  Anwo.  Sh-,0.1.  W  ^<>«.  U*.  e- S.   AK.  a,  1,  a 

(19)  [Tiilt  right,  tranafeiTBd  hj  represeDtation,  U  infinite  uid  anlimitod  IQ  the  degnw  oT 
thoBS  Uiftt  deeoeud  fh>m  the  reprenented :  Tor  the  son,  the  grwdMOi,  the  grMt-grandiOD,  and 
M  all  ilownwardit  in  tnfialtHn.  eqjoy  the  Mine  privilege  of  repreeent^ion  m  Ihoee  from  whom 
the^  derive  their  pedigree  boJ.    Hale,  C.  L.  o.  11.    And  stun  benoe  it  foUows,  Uiat  the 
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Yet  this  right  doea  not  appeu  to  have  been  thoronghl;  establislied  in  the 
time  of  Henry  the  Second,  Then  Qhiuvil  wrote:  and  uierefore,  in  the  title  to 
the  crown,  especially,  we  find  frequent  contests  between  the  younger  (but  snr- 
riving)  brother  and  hia  nephew  (being  the  son  and  representative  of  the  elder 
deceased)  in  regard  to  the  inheritance  of  their  common  ancestor:  for  the  nncle 
la  certainly  nearer  of  kin  to  the  common  stock,  by  one  degree,  than  the  nephew ; 
though  the  nephew,  by  repreaenting  hia  father,  has  in  him  the  right  of  primo- 
geniture. The  uncle  also  was  uaudly  better  able  to  perform  the  aervicea  of  the 
fief;  and  besidea  had  freqnently  auperior  intereat  and  atrength  to  back  his  pre- 
tensions, and  cmsh  the  right  of  hia  nephew.  And  even  to  thia  day,  in  the 
lower  Saxoily,  proximity  of  blood  takes  place  of  representative  primogeniture; 
that  is,  the  yonnger  aurviring  brother  is  admitted  to  the  inheritance  fefore  the 
son  of  an  elder  deceased :  which  occasioned  the  disputes  between  the  two  houaea 
of  Mecklenburg,  Schwerin  and  Strelitz,  in  1698.  (/)  Tet  Glanvil,  with  na,  even 
in  the  twelfth  century,  aeems  (a)  to  declare  for  the  right  of  the  nei)hew  by 
representation :  provide  the  eldest  aon  had  not  received  a  proviaion  in  landa 
r  *220 1  ^™  ^'^  &ther,  or,  (as  the  civil  law  would  call  it)  had  not  been  *foris- 
^  J  familiated,  in  hia  lifetime.  King  John,  however,  who  kept  his  nephew 
Arthur  from  the  throne,  by  disputing  this  right  of  representation,  did  all  in  his 

gwer  to  abolish  it  throughout  the  realm: (A)  but  m  time  of  his  son  King 
mrv  the  Third,  we  And  the  rule  indiaputably  settled  in  the  manner  we  have 
here  laid  it  down,  (i)  and  so  it  has  continued  ever  since.  And  thus  much  for 
lineal  descents. 

V.  A  fifth  rule  ia,  that  on  &ilare  of  lineal  descendants,  or  iaaue,  of  the  person 
last  seised,  the  inheritance  shall  descend  to  his  collateral  relations,  b^ng  of  the 
blood  of  the  firat  purchaser ;  aubject  to  the  three  preceding  rules.  (20} 

Thus  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to  John  Stilee,  his  son, 
and  John  diea  aeised  thereof^  without  issue ;  whoever  aucoeeds  to  this  inheritance 
must  be  of  the  blood  of  Geofftey,  the  firat  purchaser  of  thia  family.  (A)  (31)  The 
first  vurchd,aeT,  perquisitor,  ia  ne  who  first  acquired  the  estate  to  hia  fomily, 
whetfier  the  same  waa  transferred  to  him  by  sale  or  by  gift,  or  by  any  other 
method,  except  only  that  of  descent 


(*i' 
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(ft)  Hale,  H.  C.  L.  BI,  w. 


,,„,.^.-,.,.^ ,,- nitr  rf  Wood,  * 

1b  twofbld,  citbet  pagitJTe  m-  i^rsMntativa.  It  !■  podtlTe  when  the  partlM  obdm  In  tb^ 
own  iadividiial  tifftt,  as  between  the  Beocmd  and  tluid  kiu,  at  between  the  nnole  and  paiid 
niKle.  It  ia  lepiesentative  iriien  eitlier  of  the  partiea  claim  as  bdng  fineallf  descended  ftom 
aauttha',  in  whloh  ease  he  la  entitled  to  the  degree  of  proximity  to  bis  aDoeston.  Thaa,  the 
graodwHi  of  tbe  elder  son  of  toy  person  proposed  is  entitled,  before  the  aeoond  aon  of  sr-*- 
persou,  thoQf^  ia  oemmm  aooqrtatioii  neanr  by  two  degnea;  and  tUs  prinBlple  ot  ref 
sentative  pnulmit/  is  bj  the  law  it  BngUod  sa  persmptc^  that  a  femsle  ma;  avail  hoi 


thereof  to  the  totu  eioliuioii  of  a  male  oiaindnz  in  hia  own  ligbt ;  for  In  descents  in  fee-sim^e, 

.1,  I — I. .  u._   ..,_..  _..      .  ...  ...    V      jj     representation  of  her  father,  anooeed  in 

J.  Dig.  J78|  379.] 

a  freqnentlj  an  imsguuiy  person,  as  nu^  be  gathersd 

. the  new  law  the  person  to  snooeed  mnst  Iwnot  only 

of  the  blood  of  the  pnnjiaser,  bat  also  hisheii.    Infra,  p.  iMO,  note.1 

(SI)  [To  be  of  the  blood  of  Qeoflhir,  la  either  to  be  tmmedjatolf  descended  ttma  Mm,  or  to  be 
descended  from  the  tame  eowpls,  of  common  snoealon.  Two  persmu  are  emsoMfWast,  <i 
are  of  the  blood  (that  fB,wh<He  Mood)  of  eacta  other,  iriw  a     ' '  '  "—  "- '~ 


The  heir  and  anmstor  mnst  n<it  ontj  have  two  common  nnoeBtois  with  the  ori^nal  pni- 
Ohasar  of  Oie  estate  but  niDst  bave  t«-o  oonuuon  aooeston  with  each  otlter;  and  thenfbre  if 
die  sou  pmohasss  lands  and  dies  without  Isane,  and  itdesoends  to  an;  heir  on  tlie  part  of  the 
btiier,  if^the  line  of  tbe  father  nbunld  aiterwardB  become  extmct,  it  cannot  past  to  the  Hue  of 
tlie  mother.  Hale's  Hltt  C.  L.  846;  49  B.  Ill,  18.  And  for  Qie  Bame  taaaon,  If  it  ahonld 
desoeud  to  the  line  of  anj  female,  it  can  never  an«rwardH,  npou  fUlnre  of  Uiat  Une,  be  trans- 
mitted to  the  Hne  of  any  other  female,  for  aooording  to  the  next  nle,  vii. :  the  rixtta,  the  h^ 
of  tbe  person  last  seised,  mnst  be  a  ooUateral  kinamanof  the  whole  blood.] 

476  , 
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This  is  ft  rola  almost  pecnliar  to  our  own  laws,  and  those  of  a  similar  originaL 
For  it  was  entirely  unknown  among  the  Jews,  Greeks,  and  Bomans :  none  of 
whose  laws  looked  any  farther  than  the  person  himself  who  died  seised  of  the 
estate;  bnt  asei^ed  him  an  heir,  without  considering  by  what  title  he  gained 
it,  or  &om  what  ancestor  he  derived  it.  Bnt  the  law  of  Kormandy  (I)  agrees 
with  our  law  in  this  respect:  nor  indeed  is  that  agreement  to  be  wondered  at, 
since  the  law  of  descents  inbothisof  feudal  original;  and  this  mle  or  canon 
cannot  otherwise  be  accouat«d  for  than  by  recurring  to  feudal  principles. 

When  fenda  first  began  to  be  heredituy,  it  was  made  a  Qeceesarr  qoaliGca 
tion  of  the  heir,  who  would  succeed  to  a  feud,  that  he  ^ould  be  of  tne  blood  of, 
that  is,  lineally  ^descended  &oni,  the  first  feudatoir  or  purchaser.  In  r  ^goi  1 
consequence  whereof,  if  a  vassal  died  seised  of  a  feud  of  his  own  acquir-   >■  ' 

ing,  atfmdum  novum,  it  could  not  descend  to  any  bnt  his  own  offspring:  no, 
not  even  to  his  brother,  because  he  was  not  descended,  nor  derived  his  olood, 
fh>m  the  first  acquirer.  Bnt  if  it  was^eu^um  antiquum,  that  is,  one  descended 
to  the  vassal  from  his  ancestors,  then  hiBbrother,orsuch  other  collateral  relation 
as  was  descended  and  derived  his  blood  &om  the  first  feudatory,  might  eno- 
ceed  to  such  inheritance.  To  this  purpose  speaks  the  following  rule :  "frater 
fi-airi,  title  iegitimo  Aarede  defuncio,  in  bensficio  quod  eorum  patriafuit  tuc- 
cedal:  sin  autem  unuae  fratrwut  a  domino  feudttm  accep0rit,eo  defuncio  sine 
Ugitimo  harede,  f rater  ejus  in  feodum  non  succedit."  (m)  The  true  feudal 
reason  for  which  rule  was  this ;  that  what  was  given  to  a  man,  for  his  personal 
aervioe  and  personal  merit,  ought  not  to  descend  to  any  but  the  heirs  of  his 
person.  And  therefore,  as  io  estates-tail  (whioh  a  proper  fend  very  much 
resembled),  so  in  the  feudal  donation,  "  nomen  ?iaredis,  in  prima  inveaUiura 
expTMBum,  tantum  ad  deacendentes  ex  corpore  primi  vaeaJli  extenditur ;  et  non 
aa  collalerales,  nisi  ex  corpore  primi  vasaili  Hve  stipitis  descendant  ,■"  (»)  the 
will  of  the  donor,  or  original  lord  {when  feuda  were  turned  from  life-estates 
into  inheritances),  not  being  to  make  them  absolutely  hereditary,  like  the  Boman 
aUodium,  but  hereditary  oulv  suh  modo:  not  herraitary  to  the  collateral  rela- 
tions, or  lineal  ancestors,  or  nnsband,  or  wife  of  the  fendatory,  bnt  to  the  issue 
descended  from  his  body  only. 

However,  in  process  of  time,  when  the  feudal  rigour  was  in  part  abated,  a 
method  was  invented  to  let  in  the  collateral  relations  of  the  grantee  to  the 
inheritance,  by  granting  him  a  feudum  novum  to  hold  ut  feuaum  antiquum ; 
that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from  bis  ancestors,  and 
then  the  collateral  relations  were  admitted  to  succeed  even  in  injinitum,  because 
they  might  have  been  of  the  blood  of^  that  is,  descended  from,  the  first  imagin- 
ary purcnaeer.  For  *sinco  it  is  not  ascertained  in  such  general  grants,  r  *at,a  \ 
whether  this  feud  shall  be  held  ut  feudum  patemum  or  feudum  avitwm,   >■  ' 

but  ut  feudum  antiquum  merely;  as  a  lend  of  inddunito  antiquity;  that  )% 
since  it  is  not  ascerbuned  from  which  of  the  uicestors  of  the  grantee  this  fend' 
shall  be  supposed  to  have  desoeuded ;  the  law  will  not  ascertain  it,  bnt  will  sup- 
pose any  of  his  ancestors,  pro  re  nata,  to  have  been  the  first  purchaser:  and 
therefore  it  admits  any  <si  his  collateral  kindred  (who  have  the  other  necessary 
requisites)  to  the  inheritance,  because  every  collateral  kinsman  mnst  foe  de- 
scended  from  some  one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this  kingdom,  for 
there  is  now  in  the  law  of  England  no  such  thing  as  a  grant  of  &  feudum  novum, 
to  be  held  ut  novum :  unless  in  the  case  of  a  fee-tail,  and  there  we  see  that  this 
rule  is  strictly  observed,  and  none  but  the  lineal  d^cendante  of  the  first  donee 
(or  purchaser)  are  admitted ;  but  every  grant  of  land  in^ee-simpU  is  with  us  a 
feuaum  novum  to  be  held  ut  antiquum,  as  a  feud  whose  antiquity  m  indejimte:(22) 

nj  Or.  CckMmm.  O.K.  foJ  I  Am^.  1,  f  ■.  ThJ  Pnifp.  1. 1, 1.  >,  f  Hi. 

.        ,  , , ,  on  tbe  pstoi 

1  b«  pnAned  in  Uie  dewant,  for  no  one  is  i/t,  libsiiy  to  DTeste  a  new  kind  or  inheriUnc*. 

H.Ghit.IkM.3,133;  SCnLl}jg.35e;  Waft.D,£a£!,S33.] 
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and  therefore  the  collateral  kindred  of  the  nuitee,  or  desoendaatB  boni.  any  of 
faia  lineal  ancestors,  by  whom  the  landa  might  poaribly  here  been  porchaaed,  are 
capable  of  being  called  to  the  inheritance. 

Yet,  when  an  estate  hath  really  descendsd  in  a  course  of  inheritance  to  the 
person  last  seized,  the  strict  mle  of  the  feudal  law  is  still  observed :  and  none 
are  admitted  but  the  heirs  of  those  throngh  whom  the  inheritance  hath  passed: 
for  all  others  have  demoustmblj  none  of  the  blood  of  the  first  parchaaer  in 
them,  and  therefore  shall  never  succeed.  (23)  As  if  lands  come  to  John  Sdlea 
by  descent  from  his  mother  Lucy  Baker,  no  relation  of  his  fother  (as  such) 
shall  ever  be  his  heir  of  these  lands;  and  vice  versa,  if  they  descended  from 
his  father  GeofEVey  Stiles,  no  relation  of  his  mother  (as  such)  shall  ever  be  ad- 
,  mitted  thereto,  for  his  father's  kindred  have  none  of  hia  mother's  blood,  nor 
have  his  mother's  relations  any  share  of  his  father's  blood.  And  so,  if  the 
estate  descended  from  his  father's  father,  Cteorge  Stil^ ;  the  relations  of  *hi< 
r  «ana  1  father's  mother,  Cecilia  Kempa,  shall  for  the  same  reason  never  be 
L  ^^  -I  admitted,  bat  only  those  of  his  father's  fother.  (24)  This  is  also 
the  mle  of  the  French  law,  (o)  which  is  derived  &om  the  same  feudal 
foantain. 

Here  we  may  observe,  that  so  br  as  the  feud  is  really  antiquum,  the  law 
traces  it  back,  and  will  not  suffer  any  to  inherit  but  the  blood  of  those  anoeston, 
Jftom  whom  the  fend  was  conveyed  to  the  late  proprietor.  Bat  when,  throiuh 
length  of  time,  it  can  trace  it  no  farther ;  as  if  it  tie  not  known  whether  hiB 
grandfather,  Oeorge  Stiles,  inherited  it  firom  his  &ther  Walter  Stiles,  or  hi> 
mother  Christian  Smith,  or  if  it  appear  that  his  grandfather  was  the  first 
grantee,  and  so  took  it  (by  the  genenu  law)  as  a  fend  of  indefinite  antiquity ;  in 
either  of  these  cases  the  law  admits  the  descendants  of  any  ancestor  of  G«orge 
Stiles,  either  pat«mal  or  maternal  to  be  in  their  due  order  the  heirs  to  John 
Stiles  of  this  estate ;  because  in  the  first  case  it  is  really  nnoertain,  and  in  the 
second  case  it  is  supposed  to  be  uncertain,  whether  the  grand&ther  derived  his 
title  From  the  part  of  his  father  or  his  mother. 

This,  then,  is  the  great  and  general  principle,  upon  which  the  law  of  collate- 
ral inheritances  depends;  that,  upon  failore  of  issue  in  the  last  proprietor,  tjia 
estate  shall  descend  to  the  bloodof  the  first  purchaser;  or,  that  it  shall  result 
hack  to  the  heirs  of  the  body  of  that  ancestor,  itom  whom  it  either  really  has,  or 
is  supposed  by  fiction  of  law  to  have,  originally  descended ;  aocoidii^  to  the 
mle  tud  down  in  the  year  books,  (p)  Fitzherbert,  (q)  Brook,  (r)  and  Hde,  (») 
"  that  he  who  would  have  been  heir  to  the  &ther  of  the  deceased"  (and,  of 
course  to  the  mother,  or  any  other  real  or  supposed  purchasing  ancestor)  "  shall 
also  be  heir  to  the  son ;"  a  maxim  that  will  iiold  universally,  except  in  the  case 
of  a  brother  or  sister  of  the  half  blood,  which  exception  (as  we  shall  see  hereafter) 
depends  upon  very  special  grounds. 

frj  iMd.  88,  r>;  H.  a  £.  SU. 

m  tltl»a,  the  one  legal  ud  the  othn  eqnJtiUe, 

., 9  pereon,  in  whioh  oaw  they  will  become  nnitad,  ud  tbaeqniUble, 

1  folluir  the  lineof  desoent  through  which  the  legal  esUto  desoended.     S«e  Qoodiight  d. 


betag  Te«tad  in  traRtees,  hU  incapooiCT  t»  call  flora  oonveyanoe  of  Uie  lenl  Mtato^r  wbioh 
thecooisaofdwcentupght  have  been  oraken ),  WM  held  not  to  be  »  BiiffioKait  Teaaon  to  iDdnoo 
a  ooart  of  eqqit;  tg  oon ^idei  the  I'^se,  aa  if  eooh  a  convtyanoe  had  achujly  been  made,  It  not 
being,  according  to  the  terms  of  the  trust,  any  pwt  of  the  express  dntj  of  the  tmsteea  to  exeonts 
moh  oonvejaooe.] 

(iA)  [Henoe  ^he  exprei»inn  heir  at  lam  naat  alwfe  be  nsedwith  araferenoa  toaapeolfio 
L-ntate;  for  if  411  unty  child  haa  taken  by  de»oenI  an  aatate  from  hia  father,  and  anotlier  fltini  his 
I. , other,  npoubia  daathwithoatianLo  these  e«tate«  willdesoeiid  to  two  dlflarentpanHms:  to  also, 
if  hia  two  gnndftUiera  fud  two  grutdmiitheiB  had  avit  an  eitate,  whloh  defended  t<i  hii  lather 
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The  mles  of  iaheritance  that  remain  are  only  rales  of  eTidence,  caLonlated 
to  inTestigiitfl  who  the  purchasing  ancestor  was ;  which  Hnfeudua  vers  r*Q24l 
antiquis  has  in  process  of  time  been  forgotten,  and  is  supposed  so  to  be  l-  ■* 
in  feuds  that  are  held  ul  antiquU, 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral  heir  of  the  person 
laat  seised  must  be  his  next  collateral  kinsman  of  the  whoU  blood.  (25) 

First,  he  must  be  his  next  collateral  kinsman,  either  personally  or  jw« 
reprMeniaHonit;  (26)  which  proximity  is  reckoned  according  to  the  canonical 
d^ees  of  consanguinity  before  mentioned.  Therefore,  the  brother  being  in  the 
first  degree,  he  and  his  deeoeadants  shall  exclude  the  uncle  and  his  isBue,  who 
is  only  in  the  second.  And  herein  consists  the  true  reason  of  the  different 
methods  of  computing  the  degrees  of  consanguinity,  in  the  civil  law  on  the  one 
hand,  and  in  the  canon  and  common  laws  on  the  other.  The  civil  law  regards 
consanguinity,  principally  with  respect  to  sacceseionB,  and  themn  very  natu- 
rally considers  only  the  person  deceased,  to  whom  the  relation  is  claimed:  it 
therefore  counts  the  degrees  of  kindred  according  to  the  number  of  persons 
throDgh  whom  the  claim  must  be  derived  from  him ;  and  makes  not  only  his 
great-nephew  but  also  his  firstxtouBin  to  be  both  related  to  him  in  the  fonrth 
degree;  oecause  there  are  three  persons  between  him  and  each  of  them.  The 
canon  law  regards  consanguinity  principally  with  a  view  to  prevent  incestuooa 
marriages,  between  those  who  have  a  large  portion  of  the  same  blood  running 
in  their  respective  veins ;  and  therefore  looks  np  to  the  author  of  that  blood,  or 
the  common  ancestor,  reckoning  the  d^reea  &om  him:  so  that  the  great- 
nephew  is  related  in  the  third  canonical  degree  to  the  person  proposed,  and  the 
first-cousin  in  the  second ;  the  former  being  distant  three  degrees  from  the  com- 
mon ancestor  fthe  lather  of  the  prtpoeitus),  and  therefore  deriving  only  one- 
fonrth  of  his  blood  from  the  same  fountain  :  the  latter,  and  also  the  ^opost/iw 
himself,  beine  each  of  them  distant  only  two  degrees  from  the  common  ancestor, 
{the  grandiauier  of  each),  and  therefore  having  one-half  of  each  of  their  bloods 
the  same.  The  common  law  regards  consanguinity  principally  with  respect  to 
descents;  and  having  therein  the  same  object  in  view  as  the  civil,  it  may  seem 
as  if  it  ought  *to  proceed  according  to  the  civil  computation.  But  as  it  r  %a^  i 
also  respects  the  purchasing  ancestor,  from  whom  the  estate  was  derived,  <-  ^ 
it  therein  resembles  the  canon  law,  and  therefore  counts  its  degrees  in  the  same 
manner.  Indeed  the  designation  of  person,  in  seeking  for  the  next  of  kin,  will 
come  to  exactly  the  same  end  (though  the  degrees  willbe  differently  numbered), 
whichever  method  of  computation  we  suppose  the  law  of  England  to  use; 
tdnce  the  right  of  representation  of  the  parent  by  the  issue  is  allowed  to 
prevail  in  infinitum.  This  allowance  was  absolutely  necessuy,  else  there 
would  have  frequently  been  many  claimants  in  exactly  the  same  degree  of 

(25)  rin  order  to  oonrtitute  a  good  title,  the  party  mnet  be  the  nearest  odlateral  heii  of  Oie 
whole  blood  of  the  person  last  sdfed  on  the  port  of  the  aneeetar  duon^  whom  Uie  estate 
deecended.  When  Lord  Hole  speaks  of  tlie  nearest  ooUatei^  reUtioD  of  Qib  whole  blood  of 
the  person  laet  Mised,  and  of  Uie  blood  of  the  fint  jjiDtchaeer,  he  means  the  latUr  branch  of 
the  expTMsdoo,  a*  a  qnaliflcation,  and  not  an  addibon  to  the  first  branoh,  tliat  the  onllaterol 
heir  of  the  whole  blood  mnst  olum  thnnif^  the  anoeetor  from  whom  the  eatste  descended,  and 
Uma  be  of  the  blood  of  the  first  purchasar.  Per  Laooh,  vioe-ehuusellor,  Hawkins  v.  Shewen,  1 
Sim.  and  Sta.  Kep.  S&7J 

Bj  Btatats  3  and  *  wm.  IT.,  a.  106,  the  rale  here  staled  U  modified.  The  half  blood  are 
tu  Bocoeed  to  the  inheiitanoe  next  after  aoj  relatioii  of  the  whole  blcxid  in  the  same  degree, 
and  hJa  iK9iie,  where  the  oommon  anaestor  U  a  male ;  and  next  tfter  the  oommoa  anoeGtor, 
where  enoh  aaoestor  ia  a  female.  And  no  brother  or  sister,  aball  be  oonsidernd  to  inherit 
immediatelj  hotn  his  or  her  brother  or  siiiter,  bnt  every  descent  from  a  brother  or  sister 
shall  be  Craoed  tbroaffh  (he  parent. 

In  many  of  tile  Umted  States  no  distinotinn  Ls  m^  betwean  the  whole  and  the  half  blood 
tn  the  statutes  of  deeoent ;  in  othord  the  half  bloq^  ifi  postponed  oj  its  Hhare  diminished ;  bof 
it  is  excluded  in  none.    4  Kent,  404. 

(36)  [This  is  oulv  true  in  the  paternal  line  ;  for  when  the  Mtemal  and  matemxl  Uaes  are 
both  admitted  to  tae  inheritanoe,  the  most  remote  ooUatetal  Vinnmmi  tx  parte  j>altr»n  will 
Inherit  before  the  nearest  «e ports' HMfertM.    See  P;  936,  pa>t.l 
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kindred,  as  (for  metanoe)  nitolee  and  nephews  of  the  deoeased ;  vhich  mnlti- 
plieity,  thongh  no  material  inconrenienoe  in  the  Boman  lav  or  partible  inheri- 
tances, yet  woald  have  foeen  prodnctive  of  endless  confusion  where  the  right  of 
sole  succession,  as  with  us,  is  established.  The  issue  or  descendants  therefbre 
of  John  Stiles's  brother  are  all  of  them  in  the  first  degree  of  kindred  with 
respect  to  inheritances,  those  of  his  nncle  in  the  second,  and  those  of  his  great- 
tinole  in  the  third;  as  their  respective  anoestors,  if  living,  wonld  have  been; 
and  are  severally  csiXoA  to  the  snccession  in  right  of  snch  their  repreeentatirc 
proximity. 

The  right  of  representation  being  thna  established,  the  fbrmer  part  of  the 
present  rale  amounts  to  this  ;  that  on  the  flulnre  of  issne  of  the  person  last 
seised,  the  inheritance  shall  descend  to  the  other  subsisting  issue  of  his  next 
immediate  ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his  estate  shall 
descend  to  Francis,  his  brother,  or  his  representatives;  he  being  lineally 
descended  from  Geoffrey  Stiles,  John's  next  immediate  anoestor,  or  &tiier. 
On  foiloie  of  brethren,  or  sisters,  and  their  issue,  it  shall  descend  to  the  uncle 
of  John  Stiles,  the  lineal  descendant  of  his  grandfather  George,  and  so  on  in 
infiniivm.  Very  similar  to  which  was  the  law  of  inheritanoe  among  the 
ancient  German^  our  progenitors :  "  handet  succeesoreggua,  mi  cuigw  li^ri,  et 
iMtllvm  ttatamentum :  n  twri,  non  tvnt,pnKnmua  ffradut  inpo8gmgione,fratres, 
patrvi,  avunculi."  (t) 

r  *226  1  *^°^  ^B™  ^  ''t^^  ^  observed,  that  tJie  lineal  anoestors,  though 
^  ^  (according  to  the  first  rule)  incapable  themselves  of  succeeding  to  &e 

estate,  because  it  is  supposed  to  have  already  passed  them,  are  yet  tlie  common 
stocks  from  which  the  next  suooeesor  must  spring.  And  thernore  in  the  Jew- 
ish law,  which  In  this  respect  entirely  oorresponds  with  ours,  (u)  the  &ther  or 
Other  lineal  anoestor  is  himself  said  to  be  the  heir,  though  long  since  dead,  as 
being  represented  by  the  persons  of  his  issue ;  who  are  fa^ld  to  snooeed,  not  in 
their  own  rights,  as  brethren,  uncles,  &&,  bat  in  right  of  representation,  as  the 
ofi^ring  of  the  fiither,  grandfather,  Ac.,  of  the  deceased,  (w)  Bnt,  thon^h  the 
common  ancestor  be  thus  the  root  of  the  inheritance,  yet  with  us  it  is  not 
necessary  to  nams  him  in  making  ont  the  pedigree  of  descent.  For  the  descent 
between  two  brothers  is  held  to  be  an  immediate  descent ;  and  therefbre  title 
may  be  made  by  one  brother  or  his  representatives  to  or  thnmgh  another,  with- 
out mentioning  their  common  Mher.  {x)  (37}  If  GeoSVey  Stilee  hath  two  sons, 
John  and  Francis,  Francis  may  claim  as  heir  to  John,  without  naming  their 
&ther  Geoffrey ;  and  so  the  son  of  Francis  may  claim  as  cousin  and  heir  to  Hat^ 
thew,  the  son  of  John,  without  naming  the  gruid&ther;  vis:  as  son  of  Francis, 
who  was  the  brother  of  John,  who  was  the  mther  of  Matthew.  But  though  the 
common  anoestors  are  not  named  in  deducing  the  pedigree,  yet  the  law  still 
respects  them  as  the  fountains  of  inheritable  blood  ;  and  therefore  in  order  to 
ABoertaia  tbe  collateral  heir  of  John  Stiles,  it  is  first  necessary  to  recur  to  his 
ancestors  in  the  first  degree ;  and  if  they  have  left  any  otJier  issne  besides  John, 


(^)  [The  ]miw  Id  now  different,  the  statute  3  and  4  Wm.  IT,  o.  lOe,  a.  6,  onactliiK  that 
brother  or  eiBter  shall  be  oonaidered  t«  Inlieiit  ImmedUtely  tcrtoi  hla  or  hei  brother  or  auteT,  t 

eveij  descent  from  a  brother  or  sister  shall  be  traced  thronsh  ttie  parent 

Thit  doctriuB  of  imtoedifttB  desoent  be' i— ■>. —  —a   -■-<. 

aooonnt  of  (he  mle,  that  as  an  alien  had , .  

throng  him ;  it  being  held  m  CoUingwood  v.  Paoa,  Ori.  Biidgm.  410  ;  1  Tent  413,  that 
brothers,  natoral  bom  mibjectB,  bom  m  alien  parents,  mt^t  iuheilt  from  eaeb  other  aa  tint 
needing  to  trace  their  descent  throngh  their  parent*,  flee  Co.  Litt.  8,  a,  Thisdlfflonltf  was 
removed  in  other  cases  bj  the  statnte?  II  and  IS  Wm.  Ill,  o.  6,  OTid  35  Oeo.  in,  o.  39,  atltrw- 
■--'-■   --■■    --   "-a  traced  thronfih  alien  parents,  provided  Hie  penton  olaiminp  tironrii  them 


descent*  to  be  traced  thronfih  alien  parents,  provided  Hie  pereon  olainunf  tironrii  them 

hi  existence  and  capable  of  taldng  at  the  death  of  the  person  la«t  seised;  whioE  noviso 

not  prevent  the  devesting  of  an  estate  ont  of  the  daughter  of  an  alien  on  the  birth  of  a 

—       ■    .p  .     .         .  .  ..  ._      .... .  _  -,,,^01, (^tainted la* «Ibo 

nynzedbyCoOt^lc 


does  not  prevent ^. o - 

brother  or  Btater.    The  rale  that  a  descent  oannot  be  traced  tbioogh  a  peiwn  attainted  iMa  also 
been aboMied.    Stat.  Sand  4  Wm.  IT,  0.106,  a.  10.] 


Chap.  14.]  Title  by  DBSCENt.  226 

.that  issne  will  be  Iiie  heir.  On  de&uU  of  such,  we  mast  ascond  on?  step  higher, 
to  the  ftnoestorg  in  the  second  degree,  aad  then  to  those  in  the  third  and  fourth, 
and  so  upwards  t»  infiuiliun,  till  some  couple  of  ancestors  be  found,  who  have 
other  issue  desoendiag  from  them  besides  the  deceased, in  aparallel  or  collateral 
line.  From  these  ancestors  the  heir  of  John  Stiles  must  derive  hia  descent; 
and  in  such  derivation  the  same  rules  must  be  observed,  with  regard  to  the  sex, 
*primageaitare,  and  representatioa,  that  have  before  been  laid  down  r  *««.  i 
with  regard  to  lineal  descents  from  the  person  of  the  last  proprietor.       <■         ^ 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman  absolutely,  but  only 
sub  modo  ;  that  is,  he  must  be  the  nearest  kinsman  of  the  whole  blood ;  for  if 
there  be  a  much  nearer  kinsman  of  the  half  blood,  a  distant  kinsman  of  the 
whole  blood  shall  be  admitted,  and  the  other  entirely  excluded ;  nay,  the  estate 
Bhall  escheat  to  the  lord,  sooner  than  the  half  blood  shall  inherit.  (38) 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  nob  only  &on\  the  same 
ancestor,  bHt  from  the  same  couple  of  ancestors.  For,  as  every  man's  own 
blood  is  compounded  of  the  bloods  of  his  respective  ancestors,  he  only  is  prop- 
erly of  the  whole  or  entire  blood  with  another,  who  hath  (so  &t  as  the  distance 
of  desrues  will  permit)  all  the  same  ingredients  in  the  composition  of  his  blood 
that  the  oth^r  had.  Thus,  the  blood  of  John  Stiles  bein^  composed  of  those 
of  Geoffrey  Stiles  his  fkther,  and  Lucy  Baker  his  mother,  uierefore  his  brother 
Francis,  being  descended  from  both  the  same  parents,  hath  entirely  the  same 
blood  with  i^hn  Stiles;  or  he  is  his  brother  of  the  whole  blood.  But  if,  after 
the  death  of  Geoffrey,  Lucy  Baker  the  mother  mturries  a  second  husband,  Z^ewis 
Gay.  and  hath  issue  by  him ;  the  blood  of  this  issue,  being  compounded  of  the 
blood  of  Lncy  Baker  (it  is  true)  on  the  one  part,  but  thatofLewisGay  (instead 
of  Geoffrey  Stiles),  on  the  other  part,  it  natii  therefore  only  half  the  same 
ingredients  with  that  of  John  Stilee ;  so  that  he  is  only  his  brother  of  the  half 
blood,  and  for  that  reason  they  shall  never  inherit  to  each  other.  So  also,  if  the 
father  has  two  sons,  A  and  B,  by  different  venters  or  wives ;  now  these  two 
brethren  are  not  brethren  of  the  whole  blood,  and  therefore  shall  never  ishmt 
to  each  other,  bub  the  estate  shall  rather  escheat  to  the  lord  Kay,  even  if  the 
father  dies,  and  his  lands  descend  to  his  eldest  son  A,  who  enters  thereon,  uid 
dies  seized  without  issue;  still  B  shall  not  be  heir  to  this  estate,  because  he  is 
only  of  the  half  blood  to  A,  the  person  last  seized:  but  it  shall  descend  to  a 
sister  (if  any)  of  the  whole  blood  to  A :  for  in  snch  oases  the  maxim  is,  that  the 
seisin  oi  postetsio  frati»  facU  tororeni  esse  haredum.  Teb,  had  A  died  without 
entry,  then  B  might  have  inherited ;  not  as  *heir  to  A,  his  half-brother,  |-  «„ac>  i 
but  as  heir  to  their  common  father,  who  was  the  person  last  aotoalty  *-  ^ 
seized,  (y)  (29) 

This  total  exclusion  of  the  half  blood  from  the  inheritance,  being  almost 
peculiar  to  our  own  law,  is  looked  upon  as  a  strange  hardship  bv  su^  as  are 
unacquainted  with  the  reasons  on  which  it  is  grounded.  But  tnese  censures 
arise  from  a  misapprehension  of  the  rule,  which  is  not  so  muoh  to  be  considered 

(V)  Hale,  H.  C  L.  SSt. 

(H)  [It  maybe  obMrved,  thatit  [BBlir&f«int«iided.  or  pTMniii«d,  that  a  perann  Uof  the  whole 
blood,  natil  thsooutmrriBBlunra.  Eitch.  SSS,  a;  Pli>wd.77,a;  Trin.  lOE.  SL  pi.  0,  p.  11,  b; 
Wstk.  Date  75,  a.  (n).] 

(29)  r'nia  meaning  of  the  maiim  U,  that  tbe  pomesuon  of  a  brother  will  make  hit  ilBtar  of 
the  vhute  blood  his  heir  Id  preferenoe  to  a  binthw  of  the  half  blood.    Litt.  58. 

Of  Bome  inheritauoei  there  caanoC  be  a  Beisin,  or  a  poMeMio  /riifr>« ;  aa  if  the  eldest  brother 
died  befiire  a  preNnUtton  to  aa  advowHoQ,  it  will  deioend  to  the  h^-brother  as  heir  to  the 
penoQ  last  aeiced,  and  nut  to  the  Hiter  of  the  whole  blood.  1  Bam  Bo.  IL  So  of  reverakina, 
remaindera,  and  execntorj'  derkes,  there  can  be  do  seiaiu  or  poMetio  fratrit ;  and  if  they  aia 
Macrred  or  gr&Qted  to  A  and  Md  heirs,  he  wfau  a  heir  to  X  whea  thev  oome  into  possesion,  i» 
entitled  to  them  by  descent;  that  in,  that  person  who  woald  have  been  heir  to  A.  if  A  had 
lived  so  long,  and  had  then  died  aclaatly  iielied.  9  Wood.  256;  Faame,  448;  S  Wila.  39.  It 
may  alto  be  obMrved,  that  if  the  rathei  die  without  halis  male,  hia  daaghtem  by  diffsnat  venten 
may  inherit  together  to  the  father,  although  they  cannot  inherit  to  eaoh  other.  Bio.  AXa, 
Deaoeut,  pL  !0 ;  1  KoU.  Abr.  63?:] 
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is  tl)eli^t<arftt<i}eofde8oeiit,«8  ot  anleoT  eridenoe:  bb  anxiliftrjr  niK  to 
4U17  ft  mmer  into  cxeoatioa.  .^id  hen  m  mnat  ^gmn  iwnemlwt,  that  the 
CPMt  Hid  noot  onirenBl  ptmci^e  of  ottlbUefsl  iBberraiioes  bti^  tin,  &mt  A« 
heir  to  ft /«mAim  «N<tgw«iM  mDBt  tie  ef  ttie  Vkxtiot  ^tK9int9Badati)rj«rM> 
ohaser,  thftt  ii,  derived  in  ft  KDeal  deesent  from  htm;  iC  m*  ofigiBaH^  nqnnitiV 
MopoD  gifts  intftil  it  Mill  is,  to  m^eoat  the  psdigiee  of  tbe  hev  fton  Ha 
ftrot  donee  oi-  pea<chaser,  mid  to  ibftfr  tiMt  snoh  heir  vai  fait  liiMftI  Feprwentai- 
tive.  Bat  wbra,liy  leMth  of  tune  ftnd  « loaf  «oane  of  deaoeato,  it  oame  <io 
thow  mde  and  enMiendMieB)  tobe  foi>p)ttea  who  was  nftlly  tbe&flt  fendntor; 
or  Borahaser,  and  tlieKbyt£epnmf  of  ■nnobtaldcaoeat  IWhb  him  hecaneinpes- 
sible;  tbeo  the  few  Mbstatnlnd  irimt  Sir  Martin  Wrij^t(E)  oalla  a  rtmiMMMr, 
in  the  sbrad  of  an  iwyww'ito,  proof:  fi»-  it  rradtB  the  jHoof  of  aa  aotoa)  daaoent 
from  the  first  parebBBer;  aitd  only  reqairea  in  Hea  of  it,  tliat  die  daiaMmt  be 
Bert  of  the  wtmk  Uood  to  the  pereon  )aat  in  posseoiion,  (or  derived  from  the 
■ameocHipte  of  Rnoeatc»i ;)  which  will  poohaUy  ftncwtrtM  fluae*aid  ae  if  be 
oooM  traoe  hia  pedigree  in  a  direct  line  fr(»a  the  flrat  pnrcbaotf.  For  be  who  is 
my  kinsman  of  the  whole  Uood,  oao  hare  no  aaoeaton  bc^oBd  or  h^b^  than 
the  oomaoon  atook,  but  what  are  eqoall?  my  aaoeitan  also:  and  mine  ave  nc& 
verm  his:  he  tfawefwe  is  veiT  BMy  toWfleriTed  from  that  anknown  uoeetor 
ot  mae,  from  whom  the  inneritanoe  deaoended.  Bat  a  kinman  of  the  half 
Mood  has  bnt  oneJialf  of  his  anoeetora  aboTS  the  oommon  tbodk  ttie  aame  as 
mine ;  and  tbwefon  then  ii  not  the  same  pnAmtHlity  of  that  ■*"-*'"e  leqmBite 
ui  law,  Uiat  he  be  derired  from  the  blood  of  the  first  poKilMBer. 
r*%2g1  *ToilhiBtlBte  this  by  example.  LM;tlterebeJ<AnStiIe%and  Vraatia, 
I-  -*  brothers,  ^  the  same  fetlier  and  motitw,  and  anotber  aon  of  the  same 
mother  by  Lewis  Gay,  a  wooitd  husband.  Now,  if  John  diet  srised  of  land^ 
bat  it  is  anowtain  wtMthM-  tfae^  deaoended  to  him  from  hte  fhtber  or  mothw ; 
in  this  case  his  brotbM-  Franois,  ot  the  whole  blood,  w  qo^fled  to  ha  his  bar ; 
fi>r  he  is  sue  to  be  in  tbs  line  of  descent  frua  the  first  panhasMr,  whether  it 
wen  the  lineof  the  ftitber  or  the  mother.  Bat  if  Franois  ahonld^e  before  John, 
witboat  issae,  tiw  mother's  son  by  Ijewis  Qay  (or  tH?other  of  ibe  half  bloodt  is 
utterly  tuoapable  of  being  heir ;  for  be  oannot  prove  his  descent  fl-om  the  first 
parehaser,  who  1*  voknowQ,  nor  has  he  that  fiiir  nobabilitf  wMdi  the  law 
admits  as  preeompdre  evid^ioe,  siace  be  is  to  the  ftiU  as  likely  mW  to  fe  de- 
■oended  aam  tite  line  ot  the  first  parohaaer,  as  ft>  fa  descended ;  and  therefore 
the  utheritanoe  shall  so  to  the  neatest  mtetiim  possessed  of  hia  jaesmnptiTe 
prooi^  the  whole  bloof 

And,  as  this  is  the  case  in  fmdM  aafjjww,  where  then  redly  £d  oaoe  exist  a 
pnrdiasing  ancestor,  who  ia  forgotten :  it  is  also  the  case  in  fmtdia  mmu  held  wf 
tattiqnit,  where  Um  pmnhasing  aaoeetor  is  merely  ideal,  anA  never  existed  bat 
only  in  fiction  of  law.  Of  this  natnre  are  all  grants  of  lands  in  fbe-«raple  at 
this  day,  wfaitdi  an  inheritable  as  if  they  desoended  fhirn  some  nnooitain  indefi- 
nite anoestor,  and  thenfbnany  of  the  collateral  Idndnd  of  the  real  modem 
pnrcbaaer  (nnd  not  bis  own  ofibprii^  only)  m^y  inherit  them,  prorided  they  be 
of  the  whole  blood;  for  all  such  are^  in  judgment  irf  law,  likely  enoagfa  to  be 
derived  fhua  this  indeflaite  aooestor :  but  those  of  the  half  blood  are  excluded, 
for  want  of  the  same  px)baUUty.  Nor  afaoald  this  be  tboncbt  har^  that  a 
bfo&er  of  the  pnn^iaser,  though  only  of  the  half  blood,  tnnst  tboa  be  disinher- 
ited, and  a  more  remote  rdtttion  of  the  whole  blood  admitted,  merely  upon-  a 
aappoeiUon  and  fiction  of  lav ;  sinoe  it  is  only  npon  a  like  soppoBition  and  fic- 
tion, that  brothraa  of  parohasara  (whether  of  the  whole  or  half  blood)  are 
entitled  to  inherit  at  aA;  for  we  have  seen  that  wi  ftudig  atrteti  aoru  natber 
r*a301  ^'^'*°  ™^  ""^J  other  ooUaterala  wen  admitted.  Aa  Hben^re  in 
I  **"  J  feudit  antiquit  we  have  seen  the  reasonableness  of  exdnding  the  half 
Mood,  if  by  fiction  of  law  a/MuZuni  novum  be  made  deeoeodible  to  ooUaterala 
asifitwas/eiMfiim  mUtguum,  ia  jnet  and  et^nitable  that  itsboaklbembjetA 
to  the  same  restrictiona  as  well  as  the  siune  latitode  of  descent 
(*l  Tenam,  ISO. 

tea 
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Pei4tapi  liy  Mb  tint  t^  exclBshn  «f  t^e  halfljIoodclocBitottqfpMr  altogether 
B9  iiBr«aeoBable  as  «t  first  eight  it  is  apt  te  do.  It  is  certaraly  a  reiy  gne-spnn 
and  mbtje  nieety^  bnt  conritKring  the-princij^cenpon  which  <rar  law  is  founded, 
ifc  is  Bflt  -ML  hiJtiMice,  bot  iMlmqn  ahudt^Hp;  dnoe  even  the  AieceeeiOB  of  the 
whale  Mood  was  ov^ftisaltv  a  heeefleial  iadulgrace,  rather  than  the  etrict  right 
of  eoMat^ffrfa;  and  tlioOgh  ttiat  fndirtgenoe  ie  not  ext«4ided  to  the  d«iBi-£n- 
dfed,  yef  they  are  wtbIt  abridged  of  any  right  which  tSiey  cowld  ponibiy  have 
enjoyfed  feefore.  The  floctrine  of  the  whote  Wood  was  osculated  to  supply  the 
fi«%iM4it  irapoMihiKtY  o<  proTihg  a  descent  from  the  first  pnrchoser,  without 
some  piwif  ik  which  (according  to  oor  fundamental  maKim)  there  «an  be  no  in- 
beritaiice  rilowed  «£  Asd  thiB  pnipoee  it  answers,  fot  the  moflt  part,  effeotiiiBily 
rtiOugh-  I  liwak  witli  tkcm  restfidSons,  becauK  it  does  not,  neither  can  any 
otiiet  mefltOQ,  SBBwer  Hiis  pni^se  entirety.  For  tbota^  all  the  anoeMors  of 
John  Stites,  above  the  «omibon  stock,  are  also  the  aBG«Ktor8  of  his  collateral 
kinsniM  of  the  whole  Mood;  yet,  anless  that  common  stoolt  be  in  the  finft  de- 
cree (that  fe,  anlesS  they  have  the  same  fatheir  and  mother),  there  will  be 
inteitaediate  anoeeton,  below  the  «omraon  stock,  that  belong  to  either  of  them 
reepeMivdy',  from  whiiA  the  other  is  not  descended,  and  therefot«  caft  have  none 
of  tSieif  Mood.  ThBB,  thongh  John  Stilei  and  his  brother  of  the  whole  blood 
can  eadk  have  no  other  ancestore  than  what  are  in  common  to  them  both  ;  yet 
w^  r^^rd  to  hit  nncle,  where  the  common  stock  is  removed  one  d^;vee  higher 
(that  fs,  the  grandfather  and  grandmother),  one-half  of  John's  ancestors  will 
not  be  the  ancestors  of  hta  nniSe :  his  patrwng,  or  fittlier'B  brother,  derives  not 
his  descent  ttoTh  John's  maternal  ancestors;  nor  his  awvnculK*,  or  moor's 
brother,  •from  those  in  the  paternal  line.  H^^tbeBtheBnpplyofftroof  r^og.  -j 
is  decent,  and  by  no  means  awoante  to  a  certainty;  txA  the  higher  L  "™  J 
tile  common  stock  is  reitaOTed,  the  mow  will  even  ttie  probability  decreafle.  Bnt 
it  must  be  obsctFed,  that  (npon  the  same  principles  of  calcnWion)  t^  half 
blood  have  always  a  m«ch  less  chance  to  he  descenaed  from  an  unknown  indefi- 
nite ancestor  of  the  deceased,  than  the  whole  blood  in  the  sabie  degree.  Ae^  in 
the  flrat  degree^  the  whole  brother  of  John  Stilea  ie  Sure  to  be  desc^tded  from 
fhat  nnknown  anoeator;  hie  half  brother  has  only  an  eren  cbwwHv  for  half 
John's  aneeetoTe  are  not  his.  So,  in  the  seeond  degree,  John's  nncle  of  the 
whole  blood  hae  an  eren  chance;  but  tiie  chances  are  three  t»  one  againet  hia 
nnde  of  the  half  blood,  for  three-foartfas  of  John's  ancestors  are  not  his.  In 
Hke  mftnliCT,  ra  tfce  third  degree,  the  chances  are  only  three  to  one  ^^nst  John's 
great-uncle  of  the  whote  Mood,  but  they  are  seven  to  one  aeahtst  hw  great-onclo 
of  the  hMf  Mood,  for  seren-^ghthi  of  John's  ancesttcn  nave  no  connexion  in 
blood  wi)%  him.  Therefore  nie  mnch  less  probability  of  (^  half  blood's 
dOBceBt  from  the  first  pnrchas«>,  compared  with  thiri;  of  the  whole  blood, 
M  tire  aevenl  d^vees,  has  oocanoned  a  geBemtexidiinon  «f  th«  half  Mood 
mal). 

Bat,  wftfle  I  thtts  fltntttrat«  tihe  rmaon  of  exdwding  the  half  Mood  in  geneml, 
I  must  be  impart!^  enough  to  cww,  tiiat,  in  some  instanices,  the  practice  is  car- 
ried farther  than  the  pHncipte  npoa  which  it  goee  will  Warmnt.  Particularly 
when  a  kinsman  of  the  whole  Mood  in  a  remoter  degree,  a«  the  ancle  or  greatr 
uncle,  fs  pre^rred  te  one  of  tfce  hdf  Mood  iit  a  nearer  degree,  as  the  brother ; 
ftw  the  half  brother  hath  the  same  chanoe  of  being  descended  from  the  pur- 
chasing ancestor  as  the  nncle:  and  a  thrice  (30)  better  chance  than  the  great- 
nncle  or  kinsman  in  the  third  d^ree.  It  is  also  more  eepecirily  overstr^ned, 
Irhen  a  man  has  two  Sons  bydi^rent  venters,  and  the  estate  on  his  death  dc- 
Bcendfi  fhMn  him  to  the  cldeet,  who  eaters  and  dies  withont  isenet  in  which  case 
the  younger  son  cannot  inherit  thia  estate,  because  he  is  not  of  oie  'frhole  blood 

<30)  [TUs  ita^t  to  be  iteiee;  tat  tbe  half  bMOier  has  one  chance tn  two,  tbe great-uncle 
4ine  in  foot ;  tat  ebance  uf  tbe  haV  brotfacT  ia  tbenifore  twice  better  t^aa  tbat  of  Uie  greal- 
nxtde.} 
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r  *'232 1  ^  ^^°  ^^  proprietor,  (a)  This,  it  mnst  be  *owned,  carries  a  hardship 
'-  '   with  it,  even  upon  fecdal  principiea ;  for  the  rale  was  introdnoed  ouly 

to  supply  the  proof  of  a  descent  from  the  first  parchoser;  but  here,  as  this  ea- 
tat«  notoriously  descended  from  the  &ther,  and  as  both  the  brothers  oonfeflsedly 
sprung  from  him,  it  is  demonstrabtc  that  tiie  half  brother  most,  be  of  the  Uood 
of  the  first  purohaacr,  who  was  either  the  father  or  some  of  the  Other's  turaes- 
tora.  When,  therefore,  there  is  actual  demonstration  of  the  thing  to  be  proved, 
it  is  hard  to  exclude  a  man  by  a  rule  substituted  to  supply  that  proof  when  de- 
ficient 80  far  as  the  inheritance  can  be  evidently  traced  back,  there  Beems  no 
need  of  calling  in  this  presumptive  proof,  this  rule  of  probability,  to  investigate 
wliat  is  already  certain.  Mai  the  elder  brother,  indeed,  been  a  purchaser,  there 
would  have  been  no  hardebip  at  all,  for  the  reasons  already  given ;  or  had  the 
frater  uterinua  only,  or  brother  by  the  niother's  aide,  been  excluded  from  aa 
inheritance  which  descended  from  tne  father,  it  had  been  highly  reasonable. 

Indeed  it  is  this  very  instance,  of  escluding  afraler  eonsanguinetu  or  brother 
by  the  father's  side,  from  an  inheritance  which  descended  apatre,  that  Craig  (6) 
has  singled  out  on  which  to  ground  his  strictures  on  the  English  law  of  naif 
blood.  And,  really,  it  shonld  seem  aa  if  originally  the  onatom  of  excluding  the 
half  blood  in  Normandy,  (c)  extended  only  to  exclude  a  frattr  vUrinui,  when 
the  inheritance  descended  a  po/re,  and  ru»iw«a,  and  possiblyiu  England  also; 
as  even  with  us  it  remained  a  doubt,  in  the  time  of  Bracton,  \d)  and  of  Fleta,  («) 
whether  the  half  blood  on  the  fiither's  side  was  excluded  from  the  inheritance 
which  originally  descended  from  the  common  father,  or  only  from  such  as  de- 
scended from  the  refnpectivo  mothers,  and  from  newly  purchased  lands.  So  also 
r  *%%%  1  ^^  ^^'^  "^  '  ^  ^'^  *down  by  onr  Fortune,  (/)  extends  no  &rther 
l-  ^   than  this :  frcder  frairi  ttierino  no»  swxedii  in  karediiate  patema.    It 

18  moreover  worthy  of  ot)8er\'ation,  that  by  our  law,  as  it  now  stands,  the  crown 
(which  is  the  highest  inheritance  in  the  nation)  may  descend  to  the  half  blood 
of  the  precedinG^  sovereign,  {g)  so  that  it  be  the  blood  of  the  first  monarch  pur- 
chaser, or  (in  the  feudal  language)  conqueror  of  the  reigning  &mily.  Thus  it 
actually  did  descend  from  King  Edward  the  Sixth  to  Queen  Mary,  and  from  her 
to  Queen  Elizabeth,  who  were  respectively  of  the  half  blood  to  each  other.  For 
the  royal  pedigree  being  always  a  matter  of  sufficient  notoriety,  there  ia  no  oc- 
casion to  call  in  the  aid  of  this  presumptive  rule  of  evidence,  to  render  probable 
the  descent  from  the  royal  stock,  which  was  formerly  King  William  the  NoN 
man,  and  is  now  (by  act  of  Parliament)  (A)  the  Princess  Sophia  of  Hanover. 
Hence  also  it  is  that  in  estates- t^l,  where  the  pedigree  from  the  first  donee 
muat  be  strictly  proved,  half  blood  is  no  impediment  to  the  descent;  (0  because 
when  the  lineage  is  clearly  made  out,  there  is  no  need  of  this  auxiliary  proof.  (31) 
How  far  it  might  be  deeiruble  for  the  legislature  to  give  relief  by  amending  the 
law  of  descents  in  one  or  two  instances,  and  ordaining  that  the  half  blood 
might  always  inherit,  where  the  estate  notoriously  descended  from  its  own  pro- 
per ancestor,  and  in  cases  of  new-pnrohaaed  lands,  or  nnoertain  descents,  shonld 
never  be  excluded  by  the  whole  blood  in  a  remoter  degree;  or  how  far  a  private 
iuconvenience  should  be  still  submitted  to,  rather  than  a  long  eetablished  rule 
should  be  shaken,  it  is  not  for  me  to  determtna 

The  rule  then,  together  with  its  illustration,  amounts  to  this:  that,  in  order 
to  keep  the  estate  of  John  Stilee  as  nearly  as  possible  in  the  line  of  his  purchoa- 

fal  A  (tin  hitnler  cBM  than  this  luppene-I.  V.  IS  Eibr.  111.  On  Ihe  rteath  [>r  ft  mui.who  had  thrw danfh. 
UraVal<»twlfe.BiHalbiinhbynDni)ier,  Ilia  laiwla.ltnnsnilAl  equally  to  »UBMir  M  Doovcansra.  Mat- 
irnnla  the  oldest  tnruUiedwitbouIUaneiaiK)  It  WW  holit.  tliat  tin  (hlnl  dauxlittr  aluneahonlil  inbeitt  lliair 
■hai-os.Mbelnir  their  lulrorthe  whole  liiood;  niKlthiUtbaranngiMtdHiubtwalionhlroulnualyhM'ocliliial 
IburLli  part  oT  their  com  mon  Mher'alniirla.  im  *—.  iT.)  liHljot  Ft  wu  clonr  Inv  In  JT.  la  F,*k.  11.  ihat  ivlwra 
lauls  bad  descandedto  tuoalaton  nr  thi>  hair  li]i»1,  a*  coptrngiiera,  eaob  mlibt  be  belr  oTthoae  lawla  la 
Uie  other.    Majn.  Kdw.  II.  (MS.    FItili.  Air.  tU.  qmm  fiaptda.  1T7. 

It]  t.  i,  t.  IS,  ( 14.  (il  Or.  CmuHttn.  e.  3i.  (S(  I.l,  e.  »,  (  S.  (•!  I.  «,  e.  1.  (  M. 

[fidtlmid.LL.A'ti.i-  (7I  Huwil.  Mi.    Co.  UU.  IS.  tl^i  1>  Wm.  ID,  >.  L  |i)  UU.  tf  H.  I9i 

(31)  [In  titles  of  hunor  vim,  half  blrrad  la  nu  impBdimeDt  Ht  the  deHceali  bat  ft  title  oan  nnlv 
iHi  traDSQiitCed  to  those  who  are  desoeoiled  thim  the  first  p»nina  oimobled.  Co.  ^tt.  15.  Halt 
bluwl  iH  no  iibstructioniu  the  BaucoanoDtu  perwuial  proportj.  Pago  M^jjxwt.] 
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ing  wioestoT,  it  mnet  descend  to  the  issne  of  the  nearest  conple  of  anceatore  that 
haxe  left  descendants  behind  them ;  because  the  descendants  of  one  ancestor  only 
are  not  so  Ukely  to  be  in  the  line  of  that  purchasing  anoeator,  ae  those  who  are 
descended  ftvm  both. 

*But  here  another  difficult;  arises.  In  the  seoond,  third,  fbnrth,  and  r  ^o'M  1 
every  superior  degree)  everj  man  has  many  conples  of  ancestors,  increas-  I-  ^ 

ing  aoconding  to  the  distances  in  a  geonie^cal  pn^^ression  apwarde,  {k)  the 
desoend«its  of  all  which  respective  couples  are  (repreaeotatlTely)  related  to  him 
in  the  same  degree.  Thus  in  the  second  degree,  the  issne  of  GFeorge  and  Cecilia 
Stiles  and  of  Andrew  and  Esther  Baker,  the  two  grandsires  and  grandmothers 
of  John  Stiles,  are  each  in  the  same  degree  of  propmqaitv ;  in  the  third  decree, 
the  respective  issues  of  Walter  and  Chnstian  Stiles,  of  Lake  and  Francis  Kempe, 
of  Herbert  and  Hauuah  Baker,  and  of  James  and  Emma  Thorpe,  are  (npon  the 
extinction  of  the  two  inferior  degrees)  all  equally  entitled  to  call  themsefyea  the 
next  kindred  to  the  whole  blood  of  John  Stiles.  To  which  therefore  of  these 
ancestors  must  we  first  resort,  in  order  to  find  ont  descendants  to  be  preferably 
called  to  the  iDheritance?  In  answer  to  this,  and  likewise  to  avoid  all  other 
confasion  and  nncertaiDty  that  might  arise  between  the  several  stocks  wherein 
the  pnrchasing  ancestor  may  be  sought  for,  another  qnaliflcation  is  requisite, 
beeides  the  proximity  and  entireti/,  which  is  that  ot  dignity  or  toorthinese  of 
blood.    For, 

VIL  The  seventh  and  last  rale  or  canon  is,  that  in  collateral  inheritances 
the  male  stocks  shall  be  preferred  to  the  female  (that  is,  kindred  derived  from  the 
blood  of  the  male  ancestors,  however  remote,  shall  be  admitted  before  those 
from  the  blood  of  the  female,  however  near), — unless  where  the  lands  have,  in 
fkct,  descended  IVom  a  female.  (32) 

Thus  the  relations  on  the  fathers  side  are  admitted  t»  infinitum,  before  those 
on  the  mother's  side  are  admitted  at  all;  (t)  and  the  relations  of  the  father's 
lather,  before  those  of  the  other's  mother ;  and  so  on.  (83)  And  in  this  the 
English  law  is  not  singular,  but  warranted  by  the  examples  of  the  Hebrew  and 
Athenian  laws,  as  statM  by  Selden,  (m)  and  Petit :  (n)  though  among  the  Greeks 

(ij  Sttfagent.  (tjUU.lt.  (mj  de-ue.  Ebraer.e.11.  (n)  LL.  AMe.  I.  \,  t.  0, 

(32)  "niiii  nile  dam  not  obtain  in  the  United  StotM. 

(33)  [So  Lord  Hale  Mys,  "  If  a  sod  parohBasB  land  in  fea-niinpls,  and  diea  without  {Bene,  thom 
of  the  male  line  sfa^l  lie  preferred  in  the  descent :  Rale  Qi«t.  Com.  L.  dSS,  rnlo  7,  div.  1 ;  and 
the  line  of  the  poit  of  the  mother  shall  never  inherit  as  lung  m  there  are  any,  though  never  no 
remote,  of  the  line  of  the  port  of  the  father;  and,  conaequeutir,  thongh  the  mother  had  a 
brother,  jet  if  the  great  great  great  gnndfather  or  grandm  other  nae  a  brother  or  eisteT,  or  any 
deicendea  tram  tJiem,  Ihe^  ahaU  be  preferred  to  and  exclado  the  motber'a  brother,  though  he 
li  niuoh  nearer.  Id.  ih.  div.  2 ;  Clere  v.  Broolte.  Flowd.  44'i.  And  so  ^reat  is  the  preference 
shnirn  to  the  male  line,  that  if  a  son  dien,  having  purchased  lands  which  descend  to  his  heir 
on  the  part  of  his  father  (not  being  hia  own  brother  or  elster,  sea  H.  Chit.  Deac.  IZ1 ;  and  the 
line  of  the  tMhet  ihcinld  anemarda  fall,  ;et  the  desoent  BhaU  never  retnin  to  tbe  line  of  tbe 
mother,  though  in  tbe  first  iostonoe,  or  tirat  descent  from  the  son,  it  might  have  descended  to  the 
heir  of  the  p^  of  the  mother :  for  by  this  descent  and  seisin  it  is  lodged  in  the  father's  line,  to 
whom  tbe  heir  of  the  part  of  the  mother  can  never  derive  a  title  as  heir,  bat  it  shall  rather  escheat. 
See  Hargr.  note  5,  Co.  Lltt.  13,  a. 

"  This  preference  of  male  etocks  is  oontJnned  tlironghont  all  manner  of  ancceadons ;  for  if,  on 
debnlt  of  hein  of  the  part  of  the  father,  the  lands  denoend  to  the  line  of  the  mother,  the  heir*  of 
the  mother  of  the  part  of  her  fathur'e  side  shall  be  preferred  in  the  euc^eeeion  before  her  heira  of 
the  part  of  her  mother's  side,  becQuse  they  are  the  more  worthy."    Hale,  C.  L.  330.  * 

The  several  classeii  which  can  (comprehend  every  deaoripUon  of  kindred  are  thus  enumerated 
by  Mr.  Cruise,  Dig.  vol.  3,  p.  377 : 

1.  The  mate  stock  of  the  paternal  tine. 

3.  The  female  stock  of  the  paternal  line. 

3.  The  male  branches  of  the  female  stock  of  the  paternal  line. 

4-  The  female  branches  of  tho  female  stock  of  the  paternal  line. 

5.  The  male  stock  of  the  maternal  line. 

6.  The  female  hronchea  of  the  mole  slock  of  the  maternal  Une. 

7.  The  male  branches  of  tbe  female  slock  of  the  maternal  line. 

6.  The  female  branches  of  tbe  female  stock  of  the  maternal  line.] 
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in  ttw  time  of  HeBod,  (o)^  wk^  a  mui  disdi  -mtJw^  irife-  oi  ebildMs,  ail  Ua 
f  *23fi  1  ^™*^'^(^^^^^^^7*^^b'''B''^'>^)  ^Tide4  bia  Mtalw  among  tlt«ai.  It  is 
^  '  UJUffiM  WHTtuited  Of  tJw.  axwnpW  o£  tb»  Bomui  lows;  vhei^  tbe 

agnati,  or  relatio&B  by  the  father,  were  preferred  to  the  cognaH,  or  rehitioiw  by 
tbe  meths^  t^  tbe  eaiot  of  bbe  Emperor  J.astiniaii  ( p)-  aboliriitid  all  di>ttti«tioD 
betwem  UiflBk'  it  it  ajao  oonformablB  to  bbecnatoiBiuy  l»w  o£  NonawtdTV ^^ 
wbu^  indaecL  in  nort  romeictB  agnet  vittk  oar  Knsliab  law  of  iBb«itaae& 

Howarer,  I  an  iiMluaa  to  ^Jiik»  that  tUa.  mW'  of  onr  law  does  aot  uwv  its 
iramedjats  Qrigraali  to  aay  view  of  confefBiitT  to  tb«ae  wfai^  I  baw-  jaat  Sov 
mentioDcd ;  bob  waa  veMtmbed  in.  order  to  eMqtoste  audi  aan^  i«to  s»oulioa 
tiie  iftk  ral«,  op  pDainpat  (paon.  of  ooUttteml  iaberitaiuM^  b^(»»  Ud.  dews ; 
tiiat  eveay  bdr  naat  ba  of  the  blood  of  tji^  ftnfc  pwcbaam;  Pet^vbM  aa^ 
first  pm^user  vaA  not  mbU;  to  be  discoserodt  t&as.  a  lonff  qonme  <tf  deBOOUla, 
tbe  lawyera  iu>t  obIj  eadauKtMina^  to.  iii:Kqtttgat0  hioa.  b;  taluBg  the  oest  nlatioa 
of  the  whole  blood  to.  tbe  peraoa  last  ia^oMeuioo,  hot  also^  ctmsidaaBg^  that  a 
pte&Denoe  bad  boeK  aiveD  to  malM  by  Tuttt»olS  tha  aaooBdoaaoM)  tfagragh  th« 
vholQ  ooane  of  liBeaFdMcaat  from  the  fint  pavehasec  to.  tbo  pwawt  ^ata,  th«/ 
JHdged  a  rnone  likely  that  the  landa  Bhtfolo.'  bate  deaoeoded  to  tha  Inat  tenant 
nom  his  male  than  &Dn  hia  female  awKaton ;  &om  tlu  fikUiw  (£»  inatuaee) 
mther  than  fDBm.  the  mother ;  from,  the  iatber's  bthec  latbsi  Qian  from  the 
father's  mother:  and  therefore  they  hunted  back  the  inhentance  (if  I  may  be 
allowed  the  ezpraBBioD)itlu»iigb  tha  male  lina^  and  gt^e  it  to  tbe  atai,  relationB 
on  the  aide  of  tbei  bthjar,  the  Sithw's  &tb«n  *nd  ao  upward*,  inagiiuBg  with 
NHflDQ  tJiat  tiiia  was  the  naoat  pFobable  way  of  ctrntinning  it  i«i  t^  line  of  the 
first  ^mohaaeiv    A  eoDdnot  mnoh  mora  ratioBitl  tfaaa  the  prefeKnee  of  tba 

rUt,  b^  the  Boman  laws:  which,  as  they  saTe  oa-  advanM^  to. th»  males  is 
fint  uutanoe  or  dinact  lineal  uaoeenoak  had.  no  reaaon  fur  praferrin^  them 
in  the  tauisrerie  otdUteml  qne;  i^wn  whkh  scootutt  thia  pro^Bueo  waa  very 
viaely  aboUabed  by  Jiiutinian. 

r*23e  1  *'Tbat  thia  waBthetnwfbiuidatioiioftheprafemDe^of  thea$ww!»or 
L  -'  male  Htoclu,  in  oar  l&w«  Hull  fiutheti  t^paar)  if  we  ecaaidei^  thi^  when,- 
ever  the  lands.haye  notoriously  d^scend^  to  a  man.  fh>m.hiB  mqther'a  aidet  thia 
rale  is  totally  reTersed ;  and  no  relation  of  his  by  the  father's  side,  as  snch,  can 
ever  be  admitted  to  them ;  becanae  he  cannot  pOMibly  be  of  the  blood  of  the 
first  porcbaaer.  And  eo,  «  converta,  if  tha  \mM  deBctnded  fj^amr  the  fatb^r'a 
side,  DO  rslatios  of  tha  awttierf  a*,  aaoh)  shdl  evei  inherit.  So  alao^  If  they  in 
feet  descended  to  John  Stiles  f^mbiafhther'a  mother,  Ceoilja  Kempe;  here  not 
only  the  blood  of  titicy  Baker,  his  BWther,  batajso  qf  George  Stiles,  bia  fbther's 
father,  is  perpetually  excluded.  And  in  like  manner,  if  they  be  kiiowJi.  to  have 
descendea  from  Fraaoes  UoUwidt  the  motbec  of  Cecilia  Kempa,  the  line  not  only 
of  Lacy  Bakei^  and  of  Gteorge  Stilea,  but  i^ao  of  Lnke  Kempe,  tbe  &ther  oi 
Cecilia,  is  exdnd^  Vbereac^  when  Uie  side  from,  which  they  descended  is 
forgotten  or  never  known  (as  in  the  case  of  an  esUte  newly,  purchased  to  be 
holdeu  ut  fmdum  atUiqimMt)^  hens  the  ri^t  of  ioheritance  first  rtuqa  up  ^1  the 
fetber's  aide,  with  a  preference  to  the  mAe  stocks  in  every  instance ;  andi  if  it 
finds  no  heirs  there,  it  then,  and  then  only,  resorts  to  the  mother's  aide ;  leav- 
ing no  plaoe  OBtried,  iai.  ordet  to  find  hairs  that  maf  by  posaibility  be  derived 
from  the  original  pnrchaaeti.  The  greeted  probability  of  &iding  snch  waa 
among  those  aeacended&om  the  male  aoceatora;  b^^i,  upon  Ailnre  of  issue  tb«m^ 
tbey  maf  possibly  be  foand-  among  those  derived  ftom  the  iemal^..  (34) 

{a)  eeoyvi,  «U.  (p^  ITtt.  118.  ffl  Or-  Cinutim.  t.  * 

(34)  [If  a  man  seised  in  fM  (w  parte  Matenm,  larj  a  fine  titr  grant  it  rmder,  jraiitlu  to  A 
■ad  bU  bein ;  the  estate  taken  Oj  the  conusor  under  tbe  leudei  will  now  be  dBscendlbl^  to 
his  heirecT parte  jMtema.  1  Prest  Conv.  SIO,  31B ;  Co.Iitt.SlS;  DveT,  ^T,  b;  Prioee.  Lug- 
Ibrd,  1  Sslk.  93.  And  tbe  tune  in  the  case  oC  f^Staient  and  re-luieoSbent,  or  even  if  a  man 
sdsed  M  i>arf«  nuiterMa,  mftH«  fwfbienC  in  fee  Msurvitij  rent,  the  rent  ahall  descend  to  tlie  bein 
«x  pute  patema.    Co.  Litt.  IS,  b.] 
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,  Tbii  I  Mke  to  be  tbt  fcrae  naatn  of  tbe  eoaatont  pwfcwwc*.  of  tfw  agai^ 
.saccesni»,  9r  ianie  AemeA  &tnt  tke  nude  aDcssten,  thrso^  nil  tba  it^^  ^ 
eottftt«n^  infceritaate  ;  as  Ae  aM^f  for  vanaoMi  Hrrioe  was  tbe  nana  for  ]>re- 


fwimr  tke  raaioi  at  ftnt  is  ate  diroet  liaeal  «nfleeMOB.    We  lee  dearlyr  that 
'f  MaM  had  baas  parpctnid;  adnittadr  in  utter  excbuttn  af  femaJeo,  tlie  tnw- 
M  bvrii  Uwongli  tfaa  nala  liae  of  anoeri»n  niiBt  ab  laat  baro 


iag  Um  nhaiitaBM  bads  Uwonch  t 

iBsritaUy  btawght  a«  ^  to  Ae  Siat  painht ,r ;  but  ■•  wahi  hare  mtt  beui 
Tywyfawfly  »iMied  hnt  omij  mmraBifpe^ened;  m  fimalw  bava  r«-,-n 
not  beM  «li«rf9»rfiidM^bat  eBlvfMMraJhjwWj^^  L   ^^'J 

tiaeiiig  the  mhuitanae  v^  thiragb  tba  mtk  itocks  vU)  aet  gira  ni  absolute 
-  deBMutralioBr  bat  oatjr  a  Mttemg  ptfMMitr,  at  avrivigag  at  Hia  ftrat  parcbaser; 
«bieh  jaiaed  wfth  tke  otbw  pvMabiyt;,  af  the  whotuMw  ^  cstkat;  at  blood, 
wiU  firit  littka  Avt  at  a  certamtr. 

Befw^ae^oBclndo  Aiabaaneitaf  oarBM|«ne%it  mMTBotbaaBUH.tonew- 
plify  tbeae  mka  b^'  a  likott  aket^  of  tia  mmiMr  in  wbidi  we  iaa«t  aaareb  for 
the  hair  of  a  pawoa,  aa  >A)ib>  SHlet,  wbo  diet  anwd  of  bmd  wbteh  be  aof  aired, 
aad  which  tfaanfitn  he  heU  era  fHid  «f  iai^aite  «Ktiaiiit7.M 

la  the  first  ^aee  ssoeeads  the-  eldaet  vm,  Mtitthcnr  Stiles,  or  ur  ienis :-  (B"!.) — 
if  hifr  llae  ba  extiaet,  thett  dibert  Stiles  «m1  the  otkMr  md%  rapectirelT,  ia 
order  et  buth,.  or  -  their  iaaae:  (ii*a>— ia  de&nit  •£  thcae,  all  the  daagnton 
together,  Margaret  and  Chufetto  Stiwa^  «r  their  issna  (n"  3.)— Oa  bihim  ot 
the  desceadaBts  of  •Mn  Stik»,  bitnaalf,  th«  isme  af  G«ott«Tattd  LitavStiIe%fai8 
panata,  w  callad  is,  tin. :  Scat,  Fraaeia  StSees  tike  eldeet  Mother  of  the  whob 
Mood,  or  hi*  isme:  (a"  4.} — then  Olivw  Stite%aad  th*  other  whale  bfothen, 
reqiectiTcfy,  in  eader  of  btxth.  m*  thnr  iasoe:  (n*  fi.) — the*  the  atrtera  oC  1)w 
whola  Used  all  togatber,  BridgBt  aod  Abee  StM,  or  their  iaeae.  (a*  6.)— la 
deffcct  of  tiMM^  the  iMae  of  XUoi^  aad  Ceodia.  Stolea,  hie  fcther'a  pveata; 
reapect  bMB^'atiH  iMd  toi  Oeir  «g»  ant  sea :  (n*  ?.>—tteBitiwifl«M  of  Walter 
ud  Ghriatiao.  Stite%  the  pareata  ctf  bis  pataniM  graadhtbor:  (a"  SJf—ilkm  the 
isRw  (rf  Riefaatd  and  Abw  Stile%  t^  p»e«ts  of  Ua  patenal  grandfatfaet^ 
Ihther,  (n*  8l) — aaid  ao  mt  in  tin  patnaal  gaandftihav'a  paterand  line,  er  Mood 
of  Walter  Staea^MMjCatfNiM.  In  deftot  <rf  Aese,  the  iaans  of  W^tian  ami  Jam 
Smith,  the  pacenta  of  hia  paternal  graad&tber'ii  matber :  i|b°  Idi)  aod  so  en 
in  the  paternal  gnodfiriher's  atatenial  lae,  or  Mood  of  GtaietiMi  aontl^  sa 
ii;fStM#Hm:  tKbotait^*iBunediateUoodaofaeen»Sdle%thep«temal  r»3gi 
ffTMidtatberraas- spent. — Then  we  mnst  reaoat  to  the  iasoe  af  lAke  aad  *■  ^ 
Fmneee  Ktnnpet  ne  pareata  of  Jhkn  3tilss'9  patemai  gimndKotfiar  r  {a'  ll.y— 
then  to  1^  nane  of  Thema*  and  Sank  Kempet.  the  pannta.  ei  Ue  patecoal 
^randnether's htitea r  (n'  1%.} — and  Be  on  is  the  patmn^  uiaaiTiiitbii  ii  pater> 
nal'  line^  er  Uaod  <rf  Lnhe  Kempe^  *n  twjftwViww. — la  delbmb  af  i^hdi  ««■  most 
e^  in  the  ieane  of  Chariee  aad  Mary- Solland,  the  pweirtsc^  hia  patacaaignud- 
molhes^  modiMr:  (n*  l^V— and  ao  on  in  the  patemai  grandmatber'B  maternal 
Hne,orbleodofFtuieeaBirflaiid,mti9feMf«ini'  till  both  tin  inmudtatoblDads^ 
Ceoeltt  Kemp^  the  pateiaal  modmotfaer  ate  atse  8pei^<— WhnebT  %e  patantal 
bto<>i  of  <fiAn  iSWh  entirely  Bilinc,  reooane  mnat  tiUn,  and  mat;  befom,  be  had 
to  hia  matenal  nlatacHiB ;  or  the  blood  of  the  Bakers,  (n"  14^  l^  IS.)— Wil&a'% 
(n*  ir.y—'ihorfft  in'  18,  lS.>-~aad  White>8,  (n"  a&>— in  the  mw  segnhr  sao- 
ceesive  orderaa  in  tne  patomal  line; 

The  stadeoi  Aoold  howenv  be  isfermed,  thai  claaa,  n*  1&,  wanld  be  poat- 

SiQed  to  n"  11,  in  coBseqaeBce  of  th«  doeMne  bud  down,  tir^amtda,  by  Jaatioa 
anwoode,  in  the  case  of  Clere  aod  Brooke ;  («)  from  vhiuice  it  is  adopted  by 
Lord  Baetm,  (0  &>>d  Sir  Matthew  Hale:  (u>  becaaae,  it  \t  mii,  Aot  all  the 
female  ancestors  on  the  part  of  the  father  are  eqimllv  worthy  of  blood ;  and  in 
that  case  proximity  shall  preraiT.  And  yet,  nothvitnatanding  these  respectable 
anthoritiea,  the  oompiler  of  this  table  hath  Tentnied  (in  peint  of  Uieory,  tat  dte 


m 
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oaee  ncTer  yet  occnired  in  practice)  (35)  to  give  the  preference  to  n'  10  befdra 
n"  11 ;  for  the  following  reueons ;  1.  Bt^aose  thie  point  was  not  the  principd 
question  in  the  case  of  Clere  and  Brooke:  bat  the  law  coaceming  it  is  aelivered 
obiter  only,  and  in  the  course  of  argnment  by  justice  Mttowoode;  thoD^  Bfter^ 
wards  said  to  be  confirmed  by  the  three  other  jnstices  in  separate,  estr^ndicial 
conferences  with  the  reporter.  2.  Because  the  chief  instice,  Sir  James  Dyer,  in 
reporting  the  resolntion  of  the  court  in  what  seems  to  be  the  same  case,  (w)  takea 
no  notice  of  this  doctrine.  3.  Becanse  it  appears  from  Plowdeii'e  report  that 
r  *239 1  ^^'7  many  gentlemen  of  the  law  were  dissatisfied  *with  this  postion  of 
'-  ^  Justice  Manwoode ;  since  the  blood  ofn°  10  was  derived  to  the  pnrchaaer 
through  a  greater  number  of  males  than  the  blood  of  n"  11,  and  was  therefore 
in  their  opinion  the  more  worthy  of  the  two.  4.  Becanse^  the  position  itself 
destroys  the  otherwise  entire  and  regular  symmetry  of  our  legal  conrse  of 
descents,  as  is  manifest  by  inepecting  the  table :  wherein  n*16,  which  is  anal- 
ogous in  the  maternal  line  to  n"  10  in  the  paternal,  is  preferred  to  n"  18,  which 
is  analogous  to  a"  11,  upon  the  authority  of  the  eighth  rale  laid  down  by  Hale 
himself:  and  it  destroys  also  that  constant  preference  of  the  male  stocks  in  the 
law  of  inheritance,  for  which  an  additional  reason  is  before  (x)  given,  besides 
the  mere  dignity  of  blood.  5.  Becaase  it  introduces  all  that  uncertaintT  and 
contradiction,  which  is  pointed  out  by  that  ingenious  author;  (y)  and  establisbea 
a  collateral  doctrine  (viz.:  the  preference  of  n°  11  to  n"  10^  seemingly,  though 
perhaps  not  strictly,  incompatible  with  the  principal  pomt  resolv^  in  the 
case  of  Clere  and  Brooke,  tiz.  :  the  preference  of  n°  11  to  n"  14.  And,  though 
that  learned  writer  proposes  to  rescind  the  principal  point  then  resolved,  m 
order  to  clear  this  difficulty ;  it  is  apprehended,  that  the  difficulty  may  be  better 
cleared,  by  rejecting  the  collateral  doctrine,  which  was  never  yet  resolved  at  all. 
6.  Because  the  reason  that  is  given  for  this  doctrine  by  Lord  Bacon  (viz.:  that 
in  any  degree,  paramount  the  first,  the  law  respecteth  proximity,  aud  not  dignity 
of  blood)  is  directly  contrary  to  many  instances  riven  by  Plowden  and  Hale^ 
and  every  other  writer  on  the  law  of  descents.  7.  Because  this  position  seems 
to  contradict  the  allowed  doctrine  of  Sir  Edward  Coke ;  (2)  who  lays  it  dowa 
(under  different  names)  that  the  blood  of  the  Eempes  (alua  Bandies)  ebsll  not 
inherit  till  the  blood  of  the  Stilea's  (alias  Fairtlelds)  fail.  Now  the  blood  of  the 
Stiles's  does  certainly  not  fail,  till  both  n"  9  and  n"  10  are  extinct.  Wherefore 
n'  11  (being  the  blood  of  the  Eempes)  onght  not  to  igfaerit  till  then.  8.  Because 
in  the  case,  Mich.  12  Edw.  IV,  14,  (a)  (much  r^^  on  in  that  of  Clere  aud 
Brooke)  it  is  laid  down  as  a  rule,  that  "  ceHtuy,qui~Hait  tnheriter  al  pere,  doit 
inheriior  alfil»."(b)  And  so  Sir  Matthew  Hale((;)  says,  "that  though  the  law 
excludes  the  fiither  from  inheriting,  yet  it  substitutes  and  directs  the  descent  a§ 
it  should  have  been  had  the  father  innerited.  (36)  Now  it  is  settled,  by  the  reso- 
r  *240 1  l^'^'^'*  "^  Clere  *Bnd  Brooke,  that  n"  10  should  have  inherited  before 
1-  ^  n°  11  to  Geoffrey  Stiles,  the  Either,  had  he  been  the  person  last  seised; 
aud  therefore  n°  10  ought  also  to  be  preferred  in  inheriting  to  John  Stiles,  the  son. 

In  case  John  Stiles  was  not  himself  the  purehaser,  but  the  estate  in  &ct  came 
to  him  by  descent  from  his  father,  mother  or  any  higher  ancestor,  there  is  this 
difference ;  that  the  blood  of  that  line  of  ancestors,  from  which  it  did  not 
descend,  can  never  inherit :  as  was  formerly  fnlly  explained,  (d)  And  the  like 
mle,  as  there  exemplified,  will  hold  upon  descents  from  an^  other  ancestors. 

The  student  should  also  hear  in  mind,  that  during  this  whole  process,  John 
Stiles  is  the  person  supposed  to  have  been  last  actually  seised  of  the  estate     For 

eT.aw  orlnheritono 
Uh.  Ab.  tU.  lUtceat 

(dl  See  page  9C. 


p.  !M0,  note.] 

(3(1)  [Tbiiirule,howerer,  doea  not  apply  in  all  caees;  forabrothor  of  thahslflilood  would  k 
ceed  U)  Uie  father,  Uioagh  he  ooold  not  lu  the  «oii.] 
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if  ever  it  comes  to  vest  in  any  other  person,  as  heir  to  John  SttUt,  a  new  order 
of  Bncceesion  mnstbe  observed  npon  the  death  of  such  heir;  aince  he,  by  his 
own  aeisin,  now  becomes  himself  an  ancestor  or  stipet,  and  mnat  be  put  in  the 
place  of  John  Stiles.  The  figures  therefore  denote  the  oider  in  which  the 
several  classes  would  succeed  to  John  utiles,  and  not  to  each  other :  and  before 
we  search  for  an  heir  in  any  of  the  higher  flgnret  (as  a'  8),  we  must  be  first 
assured  that  all  the  lower  classes  (from  n"  1  to  n*  ?)  were  exticcL  at  John 
(87) 


CHAPTER  XV. 
OF  TITLE  BY  PUfiCHASE. 


I,  BY  ESCHEAT. 


Vv^CBASB,  perquisitio,  talten  in  its  largest  and  most  eTt^nsive  sense,  is  thns 
defined  b^  Littleton ;  (a)  the  possessioD  of  lands  and  tenements,  which  a  man 
hath  by  his  own  act  or  agreement,  and  not  by  descent  from  any  of  his  ances- 
tors or  kindred.  In  this  sense  it  is  contradistinguished  &om  acquisition  by 
right  of  blood,  and  includes  every  other  method  of  coming  to  an  estate,  but 
merely  that  by  inheritance,  (1)  wherein  the  title  is  vested  in  a  person,  not  by  his 
own  act  or  agreement,  but  by  the  single  operation  of  law.  (b) 

Purchase,  indeed,  in  its  vulgar  and  confined  acceptation,  is  ^plied  only  to 
snch  acquisitions  of  land,  as  are  obtained  by  way  of  bargain  and  sa^  for  money, 
or  some  other  valuable  consideration.  But  this  falls  far  short  of  the  legal  idea 
of  purchase :  for,  if  I  ffive  land  freely  to  another,  he  is  in  the  eye  of  the  law  a 
purchaser,  (c)  and  falls  within  Littleton's  definition,  for  he  comes  to  the  estate 


(SI)  Some  of  the  Impnrtuit  ohaagM  made  ia  the  English  law  of  deecents  hy  tbo  Rtatnte  3  aod 
4  Wm.  IT,  c.  106.  have  beon  referred  to  iq  tbe  preceding  note*.  l£t.  Sweet  ^ves  the  fullowing 
as  the  exietln);  canonii  of  descent  under  that  Btatnte : 

1.  Tbe  deMRnt  shall  be  traced  l^m  the  last  puichaaeT,  or  the  lost  petMU  entitled  to  the  land 
irho  carmot  be  proved  to  have  inherited  it. 

2.  That  inhcnlADCPit  nball  liiicull<r  dciicend  to  the  igme  uf  the  last  pmchaaer. 

3.  That  on  railure  of  issita  of  thn  la«t  purcbiuer,  the  iuberltonce  shall  go  to  bis  nearest  liiicid 
anceetur,  or  hio  issue ;  the  ancestor  taking  in  preference  to  hlx  Uwae,  but  so  that  a  nearer  lineal 
ancestor  and  his  ibsne  are  to  be  prefcitea  to  a  more  remote  Uneal  inoestor  and  his  ieme,  olhu 
than  such  nearer  lineal  anciestnr  or  hin  laaao. 

4.  That  a  relation  uf  thu  whole  blood,  and  his  or  her  issae,  Aall  be  preferred  to  a  relaUon  of 
the  same  degree  of  the  half  blood,  and  his  or  her  issue.  Collateral  lelattvea  uf  tbe  half  blood  mar 
therefore  inherit,  but  after  tbe  common  onoestor,  and  after  ooUaterol  relations  of  the  whole 
blood. 

5.  Each  male  ancestor  and  bis  anoeston,  whether  male  or  female,  and  his  and  thur  isane,  nhaU 
be  piuTerred  tti  all  other  female  anoestm  and  their  iDoaators,  wheUier  male  or  Gunale,  and  their 

6.  That  tbe  male  iMnie  shall  be  admitted  befbte  the  female. 

7.  That  when  then  are  two  or  move  malea  in  equal  degree,  the  eldest  onlf  diall  Inherit ;  bnt 
tbe  females  altogiither. 

e.  That  (sabject  to  tbe  third  mle)  a  parent  shoU  be  preferred  to  his  issne ;  bat  the  iMoe  iti 
di^nfluni  of  auf  person  deceased  shall  represent  their  ancestor ;  that  is  shall  stand  in  the  samn 
place  as  he  would  have  done  bad  be  been  living. 

For  the  mien  of  descent  provailinir  ""  """  "— '- 
Lee.  75.    The  differences  Ijetwoen  U 
notes,  bat  there  is  not  saoh  onifonni  , 
analvMs  of  them  in  thin  place  dastnthle. 

(l)  See  reference  to  statute  3  and  4  Vm.  IT,  e.  106,  In  note  to  p.  901. 
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one  naa  ae  oeen  nvin^. 

Lt  preToillnc  in  the  0mt«d  States,  the  reader  is  referred  to  4  Kent  Oom. 
.  Ijetwoen  Uiem  and  the  English  nilee  are  allud^  t«  in  tbe  preceding 
oh  onifonnitf  in  the  Amerio*n  statutes  as  to  make  anf  attempt  at  on 
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hj  bie  9WD  agTenofttt ;  tikat  ia^  Iw  00110^4-  to  the-  gifL  A.  Mita  w^o  has  his 
£iUier^  Mtate  wttlsd  npou  hhs  ia  toil)  before-  be  waa  bern,  h  ab»  a  Btiu«hwa! ; 
for  be  take*  qmtm  VMithfli  eatate  thaa  tlu  law  ef  dea«aiit*  W9«M  nave  giraat 
him.  ^&7,  eroa  if  th»  attoostoe  ^isee  bis  mtiate  to  bia  bMi>  at  biv  by  vil^ 
tirM  otbfii  linitatiooB,  or  in  BKy-  otbei  ehape  thai  tbe  OMineot  dMwata  voalil 
direct,  8ooh  hair  shaU  take  by  eart^weei  {d  )  Bat  if  a.  matt  seimd  ia  fi»^  dariaav 
bis.  whole  estate- to  kui  heir  at  wv,  ae  UuA  th«  Ikot  taket'  noitiierKgiwtwBor* 
[  *242  1  '^^  estate  by  the  ^derise  thaa  he  wonld  hftve  done  w^oot  i^he  ahaU 
*■  J  be  adjudged  to  bake  by  deecent,  («)  (3)  even  though  it  be  charged  with 

incumbrances ;  (/)  this  being  for  the  beoeot  of  creditors,  and  others,  who  have 
demands  on  the  estate  of  the  ancestor.  If  a  remainder  be  limited  to  the 
heirs  of  Semprontns,  here  Sempronius  himself  takes  nothing ;  but  if  be  dies 
daring  the  continuance  of  the  particalM  estate,  his  heirs  aball  take  as  nnrcbas* 
era.  (^  But  if  an  estate  be  made  to  A  for  life,  remainder  to  bis  right  neirs  in 
fee,  bis  heirs  shall  take  by  daaooat :;  Sut-  It  Ik  a»  aKwesit  rnle  of  ]aw,  that  when- 
ever the  ancestor  takes  an  estate  for  life,  the  heir  cannot  by  the  same  convey- 
ance take  an  estate  in  fee  by /wrcAof  e,  but  on\jhy  descent,  {h)  (3)  And  if  A  dies, 
before  entry,  still  bis  heirs  shall  take  by  descent,  and  not  1^  purchase:  for 
where  the  heir  takes  any  thing  that  might  have  wsted  in  the  ancestor,  he  takes 
by  way  of  descent  (i)  The  ancestor,  during  bia  life,  beareth  in  himself  all  his 
heirs ;  (X;)  and  therefore,  when  odoq  be  Is.  or  mij^ht  have  been  seised  of  the  lands, 
the  inh«ritance  so  limited  to  his  heira  vests  in  the  ancestor  himself :  and  die 
word  "  heirs  "  in  this  case  is  not  esteemed  a  word  of  purt^utte,  bnt  a  word  of 
limitaiion,  ennring  so  as  to  inereaee  the  estate  of  the  ancestor  from  a  tenancy 
&r  life  to  a  fee-simple.  (1)  And,  bad  it  been  othwwise,  bad  the  heir  (who  is 
uncertain  till  the  dealji  of  the  ancestor),  been  allowed  to  take  as  a  parehaser 
originally  nominated'  in  the  deed,  as  must  have  been  the  case  if  tiie  remainder 
had  been  expressly  linuied  to  Matthew  or  Thomas  by  name ;  then,  in  the  times 
of  strict  feiidst  tennre,  the  lord  would  have  been  deff^mded  bj  snch  a  limitation 
Qf  the  fruits  of  his  aianiocy  urising  fromi  a  descent  t«  the  beir. 

What  we  call  purchtue,  p4rquiattio,  tbo  feudists  called  conqueats,  confumstia, 
or  conquiaitio .-  (7)  both  denoting  any  meana  of  acquiring  an  estate  ont  of  the 
common  course  of  inheritance.  And  this  ie  still  the  proper  phrase  in  the  law 
r  *2iH  1  ^^  Scotland :  ^)  as- it  was  anson^f  tbs  XontMnjarists,  who  styled  *the 
•■  J  firstparcbaBer(thfltis4iewhobroughttheegtate  into  the  family  which 
at  present  owns  it)  the  conqueror  or  conquertur.  (n)  Which  seems  to  be  all  that 
W9fl  meant  by  Uie  ^pellatioa  which  was  {gv«i  to  William  the  Norman,  whan 
bis  manner  of  ascending  the  throne  of  Eagland  was,,  is  biBomaaod  hu  sao- 
oesaoHs  ohuters,  and  by  ""    "■'  '  »  ..  .   .?  ._■...»  _...  _  __i 

himself  conguatior  or  c 
fiunily  who  aoquir^  the  c 

(A  Lord  Bavin.  US.  M  IBdl  Abii^OS.  |/|S«11l.U1.    I,«n)  Buni.  »«-  _ 

IgylHOtt.AMr.W.  (hlSep.lM.    SLar.  «*.    RHyiuTSu.  (1)  ShaHeyl  Cum,  1  Bep.  W. 

i£i  Co.  UK.  13.  (t)0rtig,t.i,t.i9,iia.  iBiitatrrmiiiBorrMdiiaMi 

(■)  Or.  CPMtvB.  OlsaL  it.  U,  |Me*«.  (W  Spelm.  Olft,m. 

(3)  [TUi  nilB  WBH  KbTDgated  bj  die  InhniUnce  Act.  3  uid  4  Wm.  IT,  o.  108.  f  a  Btatt 
bM0nlliMfl(MaM,iftiM4«nM  to  tha  h•i^  gava  Un  »  diflbvM^^  ettats  to  tbrtvluahbavnttld 
have  taken  by  deMMtitv  h*  Mtdc  andw  tb*  dtvta*.  Loid  Sajm.  7Sa  Tho  nri^  trf  Um  old  mU 
<if  law  Beems  to  have  been  similar  to  that  etat«d  in  the  text  at  tha  gninni]  of  tiie  rule  In  SheDar'a 
Case.  vii. :  the  advantaffe  of  the  toe*  Aa  b«lr  whi  i»  MBdB  d>viM*  aur  Bow  dikclabn 
UiB  deviM  and  take  ••  hobs  -         -  ^      '  ' 


(4)  rThijtiitberaleorinaxiinkiMWD  anMng  lawyMS,  at '*  tlw  mla  In  Shellef'B  Cue."    1  On. 
a»;  M«  Hare,  and  Buti.  Go.  Litt.  37^  Bj.M.  I;   I<Mna  Oont  Bam.  98;  Pmta«  oo  lUlitai^t 

Vul.263tn4l9.] 
And  see  »  Washb.  Beal  Pnf .  968-to  SH. 

nyn7,dDyV^.OOt^lC 


lOing  tne  cnrone  oi  JbHgwna  was,,  is  Bisowsaaa  nu  soo- 
I  by  the  bistoriaiM  of  the  times,  entitted  eon^niaetia,  a*d 
or  amquiaitor;  M  aignif^ns  that  he  was  th«  first  of  his 
the  crown  of  Ei^Ibdo,  and  from  whom  thorefbre  all  fiUon 
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ctairaa  b^  desmnt  most  be  derived :  tfaong^  now,  froK  onr  disoa*  of  the  favdal 
sense  of  the  vord,  to{;eU)er  vitfa  the  reSeotioB  on  his  fbroible  metfaod  o^'aoqtii- 
sition,  we  are  apt  to  utnex  the  idea  of  vietopy  t»  tdiia  n«Bi&  rf  (Wm<««<  of  mn- 
quisiiion :  a  title  vhich,  howerer  just  wi^  Kgufd  to  the  ofewn,  the  oonqnerov 
beTer  pretended  with  regard  to  the  rcw^  of  Engird;  Bor  iit  hot,  oth  had.  (^) 

The  difference,  in  eflbct,  between  the  aeqniution  of  im  eitate  t^  desocat  and 
by  pturchase,  coasiBta  principally  in  tfaefle  two  pointe :  1.  That  by-  pnmhaae  tho 
eetue  aoqnires  a  new  inheritable  qaalitr,  and  ii  descendtble  tO'  the  owosr's 
blood  in  genera)^,  and  not  the  blood  oniv  of  sobm  pu^iealar  uMestor.  For, 
when  a  man  takes  an  estate  by  pnrehaee,  ne  takes  it  not  utfmdtmt  patemma 
or  matemum,  which,  would  descend  -  only  to  the  heirs  by  the  &tber'B  or  the 
mother'a  aide:  bat  he  takes  it  ut  Jvudum  antiqimm,  as  a  fetid  of  isd^nite 
antiquity,  whereby  it  becomes  inhentaWe  to  his  heire  geoer^,  fiwt  of  t*e  nator- 
uaL  and  then  of  the  maternal  line.  3.  An  estate  taken  by  po«)ha>»  wiU  not 
make  the  heir  answerable  for  the  acts  of  the  ancestcff,  as  an  eabate  by  d«soant 
will.  For  if  the  anoeator,  by  any  deed,  oblimtionjOOTeBsnt^OT  the  like^biadeth 
himself  and  his  heirs,  and  dieth ;  this  de^,  obltgatiou,  or  ooveiMati  shall  be 
binding  upon  the  heir,  bo  ibr  forth  only  as  he  (or  any  other  in  trmt  fbr  bin)  (q) 
had  any  estate  of  inheritance  Tested  ia  him  by  descent  •from,  (oruiy  r  •giil 
estate  per  outer'  vie  coming  to  him  by  Bpec»l  ooonpMioy,  as  heir  to)  {r}  '■  '  ^ 
'  that  ancestor,  sufficient  to  answer  the  cfaar^ ;{»}  whether  ho  raniaiaB  in  pos- 
session, or  hath  ^ienated'  it  before  aotioa  bronght ;  (i)  which  sttffi(»«at  estate  is 
in  the  Uw  called  asaeis :  from  t^e  French  word,  omet,  enough,  (u)  Therefor^ 
if  a  man  covenants,  for  bJmself  and  his  heirs,  to  keep  my  bouse  in  repair,  1  can 
then  (and  then  onlv)  oompel  his  hat  to  perform  this  coT«ii»t^  when  he  has 
an  estate  sufficient  fer  this  pnryoae,  or  luMh, }»  deseeat  ttaok  tlie  coTmantor: 
for  though  the  oorenant  deBcends  to  the  heir,  wiietber  he  inhwtts  any  estate  m 
no.  it  lies  doQnant,  and  is  not  compulsory,  until  ha  has  assets  by  desoe&t  (v) 

This  is  the  legal  Bigniflcation  oi  the  word  mt^hMH^  or  porohaee;  and  ih 
this  sense  it  includes  Sie  Ave  foUowHig  meftodaof  aequiring  a  title  to  estates: 
X.  Escheat  3.  Occupancy,  3.  Prescription.  1.  Forfeiture!  6.  Alienatiaa, 
Of  all  these  in  their  order. 

I.  Escheat,  w»  may  remember,  (w)  was  one  of  fho  frnite  and  oMtseqaencss  of 
feudal  tenure.  The  word  itself  le  originallv  Fr^ch  or  N^orman,  (at)  in-  which 
language  it  ngnifieB  chance  or  aecidmt ;  and  with  us  it  denotes  an  oWnictioo 
of  the  course  of  descent,  and  a  oonseq^aent  determination  of  tho  tenurs,  by 
some  unforeseen  contingency :  in  which  case  the  land  natnr^ly  reanlta  bank,  by 
a  kind  of  reversion,  to  me  ori^fisal  granter  or  lord  of  the  fee.  (y) 

Escheat  therefore  being  a  tiile  frequently  vested  in  the  lord  by  inheritaiica, 
as  being'the  frait  of  a  signiory  to  which  he  was  entitled  by  desoest  (for  whioh 
reason  the  lands  escheated  shall  attend  the  signiory,  and  be  inheritable  by  snoh 
only  of  his  heirs  as  are  capable  of  inheriting  toe  other),  (x)  it  may  seem  in  sndi 
cases  to  foil  more  properW  nnder  the  former  general  heud  of  acquiring- title  to 
eatatcB,  vizj  by  descent  (being  vested  in  him  oy  act  of  hw,  tuid  not  by  his  own 
act  *or  agreemeat),  than  under  the  present,  by  purchaser  But  it  must  r  ^245 1 
be  remembered  that,  in  ofder  to  complete  this  title  tiy  esch«^  it  is   I-  -' 

maoMsary  that  tbe  lord  perform  an  act  of  bis  owjOr  by  ettterivg  on  the  Unda  and 
tenemente  so  escheated,  or  suing  out  a  writ  of  eaoheat:  (a)  (6)  on  foilure  of 
which,  or  by  doing  any  act  that  Ernionnte  to  an  implied  wuver  of  his  right,  as 
by  accepting  homage  or  rent  oi  a  stranger  who  usurps  the  ^ssession,  his  title 
by  escheat  is  bumtL  {6)    It  is.  therefore  ia  some  respect  a  title  aciuired  by  his 

(■}  Sm Book  I.  Dk. a  (glSUt-BCw.n.  0.1,110.  irilbU-tn.  («)  ]p    Wias.Tn. 

(I)  9tU.Suid*W.  AU.  D.  iC  (■)  Finch.  Law,  lis.  10  niich.  Rm.  88.  iw)  SmnaitoTt. 

Iz)  SiAet,  or  tOiet,  IbmiDa  Itom  the  verb  ackolie  or  eoMr,  to  hmnnen.        (■)  I  Jta4.  M.    Co.  Ltit.  U. 
jt)  Ca  Utt.  is.  (OI  Bn>.  Air.  Ut.  ttekeat.  as.  it)  Bni.  Mr.  m.  mm^tamm,  M.    Oa.  UK.  MS. 


(6)  [Tbe  writ  of  eHcheU  ii  ftboIlBhod,  gtatnto  3  and  4  Wm.  TV,  c 
.  mmedr  ii  by  eatir  or  ejectaieiit,  or,  in  the  cone  of  tbe  crown,  by  a  ot 
Batl,9e.] 
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own  act,  as  well  as  by  act  of  law.  Indeed,  this  may  also  be  Baid  of  deecents 
thf-'mselvee,  in  which  an  entry  or  other  eeieia  is  rec|Qired,  iu  order  to  make  a 
complete  title:  and  therefore  this  distribution  of  titles  by  our  legal  wntera,  into 
those  by  descent  and  by  parchaee,  seems  in  this  respect  rather  inaccurate,  and 
not  marked  with  sufficient  precision ;  for,  as  escheats  must  follow  the  uatare  of 
the  sisiiiory  to  which  they  belong,  bhey  may  vest  by  either  purchase  or  descent, 
aocoroing  as  the  signiory  is  vested.  And,  though  Sir  Edward  Coke  considers 
the  lord  by  escheat  as  in  some  respects  the  assignee  of  the  last  tenant,  (c)  and 
therefore  taking  by  purchase ;  yet,  on  the  other  hand,  the  lord  is  more  fre- 
quently considered  as  bein^  ultimua  harei,  and  therefore  taking  by  descent  in 
a  kind  of  cadncary  succession. 

The  law  of  escheats  is  founded  npon  this  single  principle,  that  the  blood  of 
the  person  last  seised  in  fee-simple  is,  by  some  means  or  other,  utterly  extinct 
and  gone ;  and  since  none  can  inherit  his  estate  but  such  ae  are  of  his  blood  and 
consanguinity,  it  follows,  as  a  regular  consequence,  that  when  such  blood  is 
extinct,  the  inheritance  itself  must  fail :  the  land  must  become  what  the  feudal 
writers  denom  in  ate /«U(fNm  apertum;  and  must  result  back  again  to  the  lord  of 
the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  those  propter  defectum  aanguinig,  and 
^aea propter  delictum  tenentia:  the  one  sort,  if  the  tenant  dies  without  heirs; 
the  other,  if  his  blood  be  attainted,  (d)  But  both  these  species  may  well  be 
r  '246 1  **'ompreh ended  under  the  first  denomination  only ;  for  he  that  is  at- 
I-  ^   tainted  sufiere  an  extinction  of  his  blood,  as  well  as  ne  that  dies  without 

relations.  The  inheritable  quality  is  expunged  in  one  instance,  and  expires  in 
the  other ;  or,  as  the  doctrine  of  escheats  is  very  fully  expres^d  in  Fleta,  (e) 
"  dominv,s  capitalisfeodi  loco  haredie  habelur,  quotiee  per  defectum  vel  deliclum 
extif^witur  sanguis  tenentis." 

Escheats,  therefore,  arising  merely  upon  the  deficiency  of  the  blood,  whereby 
the  descent  is  impeded,  their  doctrine  will  be  better  illustrated  by  considering 
the  several  cases  wherein  ■  hereditary  blood  may  be  deficient,  than  by  any  othei 
method  whatsoever. 

1,  2,  3.  The  first  three  cases,  wherein  inheritable  blood  is  wanting,  maybe 
collected  from  tiie  rules  of  descent  laid  down  and  explained  in  the  preceding 
chapter,  and  therefore  will  need  very  little  illustration  or  comment.  First,  when 
the  tenant  dies  without  any  relations  on  the  part  of  auy  of  his  ancestors: 
secondly,  when  he  dies  without  any  relations  on  the  part  of  those  ancestors 
from  wnom  his  estate  descended :  thirdly,  when  he  dies  without  any  relations 
of  the  whole  blood.  In  two  of  these  cases  the  blood  of  the  first  purchaser  is 
certainly,  in  the  other  it  is  probably,  at  an  end;  and  therefore,  in  all  of  them 
the  law  directs,  that  the  land  shall  escheat  to  the  lord  of  the  fee ;  for  the  lord 
would  be  manifestly  prejudiced,  if,  contrary  to  the  inherent  condition  tacitly 
annexed  to  all  feuds,  any  person  should  be  suffered  to  succeed  to  the  lands,  who 
is  not  of  the  blood  of  the  first  feudatory,  to  whom  for  his  personal  merit  the 
estate  is  supposed  to  have  been  gnmted.(6) 

(iqiinctns.  (di  Co. Litt.  IS,  n.  (Ai.a.<^i- 

(6)  [The  important  cone  of  BnrgesB  v.  "WheUe,  1  Eden,  177-961,  wae  to  ths  foItoTfoK  pnr- 

EOTt  A,  bdngsmiedin  fee  ex  parte  patama,  conveyed  to  the  tnutee«,  iatniat  for  tEcneirj  bar 
Qira  and  assigns,  to  the  intent  that  «be  misht  dispose  thereof  aa  ^o  should  hj  her  will  of 
other  writing  appoinL  A  died  without  making  any  appointmenl,  and  without  hcin  er  parte 
patema.  It  was  held  by  LW  Keeper  Henler,  (oTtnTwards  Korthington),  as  well  as  hy  Sir 
"Thomas  Clarke,  M,  B.,iind  by  LonTMa    "  ■'  "     '    ■-•■     -  -   ■      -     .     .  . 


llomae  Clarke,  If.  B.,iind  by  LonT Uansfield,  C.  J.  (whose  aesistanoe  tbo  lord  keener  had 
reqnested^,  tbat  the  heir  ex  parte  tMOttnta  wm  clearly  not  entitled.  But  I^ord  llanitfield 
thought  the  crown  was  entitled  by  eechost ;  or,  if  that  wore  not  so  under  the  cireumi'tancea, 
Mhea.  that,  as  between  the  tnatornal  heir  and  the  trustee,  the  fonnei  was  entitled.  This  oud- 
ioD,  however,  was  euntrary  to  that  of  the  lord  keeper  and  of  the  master  of  the  toUs  ;  and  it 
was  decided,  that  Uiere  beme  a  lerrt  tenant,  Barclay  v.  Rnssel,  3  Ve».  4.'i0 ;  the  cnivn,  claim- 
Ing  by  escheat,  had  not  a  titlo  byeuptena  to  compel  a  conveyance  inini  the  bustee.  the  traKt 
beuig  absolntuly  determined.  Upon  the  rifcht  of  the  tmstac  it  was  not  DeocRsoiy  for  Uie 
deteimiuatiun  of  the  question  before   the   court,  to  prououuce   any  positive  jodgiucnt.     It 

in 
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4.  A  monater,  which  hath  not  the  shape  of  mankind,  but  in  part  evidently 
bears  the  resemblance  of  the  bmte  creation,  hath  no  inheritable  blood,  and  can 
not  be  heir  to  anj  laud,  albeit  it  be  brongbt  forth  in  marriage ;  but,  although 
it  hath  deformity  in  any  part  of  ite  body,  yet  if  it  *hath  human  shape,  it  r  *„ .  „  -i 
may  be  heir.  (^)  This  is  a  very  ancient  mle  in  the  law  of  England;  (?)  •■  ■• 
ana  its  reason  is  too  obvious  and  too  shocking  to  bear  a  minute  discussion.  The 
Soman  law  agrees  with  our  own  in  excluding  such  births  from  sncoesaione :  (h) 
yet  accounts  %em,  however,  children  in  some  respects,  where  tlie  parents,  or  at 
least  the  father,  could  reap  any  advantage  thereby :  (i)  (as  the  jua  trittm  liber- 
orum,  and  the  like)  esteeming  them  the  misfortune,  rather  than  the  fault,  of 
that  parent  Bnt  our  law  will  not  admit  a  birth  of  this  kind  to  be  such  an  issue 
as  shall  entitle  the  husband  to  be  tenant  by  the  cartesy ;  (k)  because  it  is  not 
capable  of  inheriting.  And  therefore,  If  there  appears  no  other  heir  than  such 
a  prodigious  birth,  the  land  shall  escheat  to  the  lord. 

5.  fiastai-ds  are  incapable  of  being  heirs.  Bastards,  by  our  law,  are  such 
children  as  are  not  bom  either  in  lawml  wedlock,  or  witbio  a  competent  time 
after  its  determination.  (J)  Such  are  held  to  be  nvUiiufilii,  the  sons  of  nobody ; 
for  the  maxim  of  law  is,  qui  ex  damnato  coilv  nasettntur,  inter  liberna  non  cotu- 
jmiantur.  (m)  Being  thus  the  sons  of  nobody,  they  have  no  blood  in  them,  at 
least  no  inheritible  blood:  consequently,  none  of  the  blood  of  the  first  pur- 
chaser: and  therefore,  if  there  be  no  other  claimant  than  such  illegitimate 
children,  the  land  shall  escheat  to  the  lord,  {n)  The  civil  law  differs  from  oura 
in  this  point,  and  allows  a  bastard  to  suooeed  to  an  inberitanoe,  if  after  its  birth 
the  mother  was  married  to  the  father :  (o)  nnd  also  if  the  fitther  had  no  lawful 
wife  or  child,  then,  even  if  the  concubine  was  never  married  to  the  &ther,  yet 
she  and  her  bastard  son  were  admitted  each  to  one-twelfth  of  the  inberitauce ;  (jd) 
and  a  bastard  was  likewise  *oapable  of  succeeding  to  the  whole  of  bis  r  m^Aa  i 
mother's  estate,  although  she  was  never  married ;  the  mother  being  saf-  *■  J 
cieutly  certain,  though  the  father  is  not  {q)  But  onr  law,  in  favour  of  marriage^ 
is  much  less  indulgent  to  bastards. 

There  is  indeed,  one  instance  in  which  our  law  has  shown  them  some  little 
regard ;  and  tb&t  is  nsnally  termed  the  case  of  bastard  n^Tti,  and  mulier  puisni. 
This  happens  when  a  man  has  a  bastard  son,  and  afterwards  marries  the  mother, 
and  by  her  has  a  legitimate  son,  who,  in  the  language  of  the  law,  is  called  a  mulier, 
orasGlanvil(r)  ej:preese8itiiihisLatin,^ZitMniufiera^u«;  the  woman  before  mar- 
riage being  concubina,  and  afterwards  mulier.    Xow  here  the  eldest  son  is  bos- 
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1,  hnwever,  that  be  would  have  received  no  awiBtoooe  flmm  eqaJtr  fn  rapport  of  his 

illiamg  e.  Lord  Lonsdale,  3  Yea.  T,--      ■-'     ■ — '- ' .<.._;_.  .i.., — . 

idn  porabased  with  the  ImBt  mon 
eachoat.    Walker  o.  Denne  2  Tea.  Jnn.  17a 

In  the  case  last  cited,  llie  court  in  reported  to  have  said,  that  "  onpjhold  oannot  ewhest  ta 
the  crovn ;"  but  ttdB  dttf torn,  in  all  probabilitj,  however  applicable  to  the  iiutance  then  nnder 
conBideratloi],  wa«  not  intended  to  be  Dndentood  a»  a  general  pro]>neiduii.  Cupjhold* 
holden  of  a  manor,  whereof  a  rabjeot  ia  lord,  will  ewiheat  to  Um  oertainlj,  and  nut  to  the 
crown;  but  the  ISth  aeotion  of  the  ntatute  of  39  and  40  Geo.  Ill,  o.  t»,  after  reciting  that 
"divera  landi,  t«Dementa  and  heroditamenta,  aa  well  freehold  as  copvluM,  have  escheated 
and  mav  eiwheat"  to  the  orown,  enacts  that,  "it  ahali  be  lawM  to  direct  by  -ku- 
mot  imder  the  sign  manual  the  execution  of  aaj  traata  to  which  the  lands  bo  eecheated 
were  liable  at  the  time  of  the  eaohea^  at  to  which  tbey  wonid  have  been  liable  in  tho  bands 
of  a  nibjeot,  and  to  make  aoch  gianta  of  the  land*  w  eeoheated  aa  to  the  sovereigu  shall  seum 


Now'br  Etatnte  13  and  14  Tic.  o.  60,  when  any  pereon  seited  of  lands  in  tniat  aball  die  viUt- 
ont  an  heir,  the  oonrt  of  diancerv  may  raake  an  order  veeting  the  land  in  •  tniatee  of  its  own 
sftptnotineDt,  and  the  order  ihall  hare  the  effect  of  a  coovefaooe. 
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twi,  or  bMtard  ^gni;  aod  tike  yonttgei  is  legitamttte,  or  auliM-  jmuni.  It, 
then,  t^  btW  diei,  taA  the  battard  nfpU  eaten  nj>on  his  land,  and  enjoya  it 
t»  his  deat^,  and  din  *eiBed  thereof  (7)  whereby  the  ii^erittaioe  deseendg  to  hit 
issue  ;  in  thiscMe  the  muber  pvieni,  and  all  other  heirs  (though  ttlnorB,  feme- 
coTerts,  or  ^nAet  aa.y  inoftpacit;  vfaotcoever),  are  totally  barred  of  their  rights,  (a) 
AnA  tUs,  1.  As  a  paBishHent  oa  tite  natUir  for  his  BogHgeitce  in  nut  entering 
dsriag  t^  htutara'9  iiSd,  and  encting  bun.  2.  Because  the  law  will  not  sufier 
ft  man  to  b«  hmtenUMd  dtor  his  desta  who  entered  as  heir  Mid  died  seised,  and 
8opueed£)r)egitiwurf)e  in  his  lifetime.  (8)  3.  Becanae  the  canon  law  (following  the 
dvil)  did  aHow  tnch  iaatardmrni  to  be  legitimate  on  the  subsequ^t  nkarriaga 
ofhisttoAsr;  and  tfactelmra  the  laws  of  England  (though  theywouldnotadnut 
either  the  elvil  «t  oaton  law  to  mle  the  inbMitanoes  of  this  kiagdom,  vet)  paid 
noh  a  M«aid  to  «  perMo  thu  peonliarlf  drennstaiwed,  that,  after  the  (and  had 
desoendEd  to  hia  issue,  thev  would  not  nnrarel  the  matter  again,  and  saffw  hia 
estate  to  be  (Ibataia.  Bat  tkia  ItadalgiMioe  was  shown  to  »o  otJier  kind  of  bas- 
tard ;  for,  if  the  motiKT  was  nerer  married  to  the  fother,  sach  bwtvd  oould  han 
ao  oolo«rable  title  at  all.  (t)  (9) 

r  *24d  1  *'^  bastwds  eannc^  be  teirs  themBdvea,  so  ndthw  can  they  have  waj 
I-  '  heirs  but  tiioae  of  th<fr  own  bodiea.    For,  as  all  ooUatoral  kindred  oon> 

sivts  in  being  derived  flrom  the  same  oonnon  ancestor,  aed  as  a  bastard  has  no 
legal  aDoeatore,  he  oas  have  b«  collateral  kindred;  and,  conseqaently,  can  hars 
no  tend  betrs,  bat  sach  as  claini  by  a  lineal  desowt  trom  himself  And  ther» 
fore  ua  bastard  paichases  land  and  dies  seised  thereof  without  issue,  and  inte^ 
tate,  tbe  laad  shall  escbeat  to  the  lord  of  the  fee.  (w) 

6.  AlieBB,(e)  also,  ue  ino^iaUe  of  taJciag  by  descent,  or  iaheritinff:  (w)  for 
tb^  an  not  aUowed  to  hare  any  inheritable  Uood  in  thm ;  rather  inde^  apoK 
a  priacipal  of  natioaal  or  dTil  pmicy,  than  ufoa  reasons  strictly  feudal  Thonsh, 
if  lauds  nad  been  tuffiend  to  bll  into  ttieir  hands  who  owe  no  ^egiance  to  the 
eroWB  of  Sngland)  th»  dengn  of  introdu^ag  oar  feadi^  the  ^ence  of  the  king- 
dom, would  hare  been  defeated.  Wherefore,  if  a  man  leaves  so  other  relations 
but  idie«B,  Ua  land  riiall  escheat  to  the  lord. 

As  aliens  oannot  inherit,  ao  to  they  are  on  a  leW  with  bastards ;  bat  as  they 
are  also  disabled  to  bold  l^  parobase,  (fc)  {10)  they  are  undtv  still  greater  dis- 

rtJLm.4M.  Oa.Ua.lU.  rUUltlMS-  r*jBnM.l.t,*.7.  Od.UH.M1  reJSMBoohl.ck.ll. 
|-»;  C*.  UU.  8.       <-aJ  IbU.  i.    

(T)  rnutv  wut  BOt  (nlf  be  a  dftog  t^xei,  but »  deHCent  hi  Us  unw.  Co.  UtL  344,  ^  And 
if  the  basUurd  (lieth  teued,  hii  wife  enwint  wTth  s  sdd,  Uie  molier  enter,  the  mm  ii  bora,  and  tta 
biDe  of  the  bsstud  is  Uired.    Id.  Broke,  tit.  De«oent,  41 :  Plow.  67,  %.  873,  ».] 

(B>  f  Tbe  SMMd  HMM  it  mtt  tiW  awi>wiiy.  far,  is  sU  ot^er  oaaei  but  t&a,  S  rosa  bim'  to 
butardiied  dbw  Ua  deMli ;  not  Indeed  la  tfaenpifttoAl  oonrtH,  which  nnNwedinlT  aiAtteat  iiiuw^ 
but  tn  the  teniBoral,  wbere  tiM  lithta  ot  Uird  penou  depend  npon  hiB  lecttinuMv.  See  Ptide  r. 
EarlH  of  Bath  uid  Ifools^*,  I SM..  190. 

"^ — lettMlffrH^UeqiitfrMt*dWwkti«i;"lf*MatodiiMMtm>dM^bm(bjl)MaMw 
the  eldest  baJDc  a  belaid,  and  tteyeatwandoeettayacacaaMyihebg;  nawthaUwin 
egitiuMtioa  ahall  oat  *^j°^r'  the  miole  poweadun  In  the  mnlier,  who  then  bad  Ihe  oolv 
t  ID  both,  was  if  the  bOBtuS  bath  iBsoe  and  dieth,  her  iarae  disinherit."  Co.  Litt  S44^ 

^.,  Mr.  ten  mifn  ft  wmM  Men  Ikat  ttls  MiTHm  af  the  hmitard  €^m  ■»  lotifM  aiiiA,  ia 
OMueqveMM  or  «*■(««■«•>«  4  Tn,  IT.  «  W,  tovlBg  enaoSid  that  no  *«ao»t  astt  JwM  dafcst 
Sdt  tight  of  entrf. 

{lOl  [iftbepotcbwe  be  made  with  the  kinK'BlioaBiiB,U«eeBB  that  ttaivkiM.  See  M  Btn. 
tV.  to:  Hstx.  to.  Utt.  t  h.  n.  t. 

Ilie  law  as  ta  ponhaaei  by  tttiai  wltfeMt  UoeaM  t«  Aoftiy  thlt,  that  a*  fvrabaae  reata  tto 
Und  iB  tbe  alteu,  bat  enlijeflt  to  be  fcT«ned  eat  of  him  fin  die  twoeit  of  the  cromi  bf  the  fiiidiiw 
of  an  fnqoliMm  ia  tto  eneheqmr.  Lttttn  «f  deaitatiM,  as  Or  a*  tk^  relate  t«  the  aliaa'i  land, 
■re  a  men  renlnfoB  of  tU«  fbrMton.l 

WhethertnttieeBaefifewkeHtto* mle  tetto  land  TVit*  ta  the ataU  wttheBt  Imiaeet  of  oCoe, 
ta  a  qeMijoa  qbob  wHoh  the  AnWtMii  eaSes  at*  aot  baiaKAieak  ne  faUowW  amonc  eth«n 
buldttotit  le:  Palriht  ^  HniAer^  Immw,  7  Cr^  OBS;  JaokMB  >.  A4an^  7  W«»d.  367 1 
wntmrcTtriieT,  l«Pkk.  ITT;  OommoawMUe.  Kits, SMafa, see i  Tarkir  •.  Beaham, &  How. 
S3S;  Pwmle  tr.  FBlaDBi,  K  OiL  »>;  PaotWt  •.  State,  I  teaod.  VA\  BtrnMntlt  >.  Siwerviaon, 
to.,13Wrad.546:  BariMmriT.  Ifdwm,  1  Llttm.  Other  usee  bold  that  it  ii  not  Babeok*. 
Bardner,  7Watbi,46i:  WhiWt>.irute,  t  Met  S>.  185;  Dena.  O-^aion.K  IT.  J.Sli  (Unn 
».  HoEeM,  M  K.  J.  S# !  Vaaw  g.  De«^  M  Via.  U |  Oiiaa  v.  Bmim,  M  Ueh.  i4;  OolUiM 
V,  Feolilei,  I  Texaa,  073. 
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abilitiea.  And,  as  they  can  neither  hold  by  pnrchitse,  nor  by  ^nhei^fAiice,  it  !s 
almost  anperflaoiiB  to  say  that  they  can  hare  no  heirs,  since  they  oan  have  noth- 
ing for  an  heir  to  inbent;  but  so  it  is  expressly  holdEn,  (jr)  beoanse  tiiey  have 
not  in  them  any  inheritable  blood. 

Andiarther.if  an  alien  be  mode  a  denizen  by  the  king's  letters  patoit,  and 
then  jjurchaaea  lands  {■which  the  law  allows  snch  a  one  to  do),  his  son,  bom  be- 
fore his  deaisation,  shall  not  (by  the  common  law)  inherit  those  lands ;  bnt  a 
son  bom  afterwards  may,  even  though  his  elder  brother  be  Kving;  for  *he 
&ther  before  denization,  had  no  inheri&ble  blood  to  oommiinicate  to  his  eldest 
son ;  bnt  by  denization  it  acquires  •an  hereditary  quality,  which  will  be  y  ^nRQ  -i 
transmitted  to  his  Bubseqoent  posterity.    Yetif  he  iiBdl>een  naturalized   ^  ■' 

by  act  of  parliament,  snch  sldesi  son  might  then  have  inherited ;  for  that  can- 
cels all  defects,  and  ie  allowed  to  have  a  rgtrVfpeetive  energy,  whic*  simple 
dmization  has  not.  (i)  (11) 
Sir  Edward  Coke  {a)  also  holds,  that  if  nn  alien  cometrh  into  Sngland,  and 

'  &erebath  issue  two  bods,  who  are  thereby  nataral-hom  anbjects;  and  one  of 
tiiem  pnrchasea  laud,  and  dies ;  yet  neither  of  these  brethren  can  be  heir  to  the 
other.  For  the  commune  vinculum,  or  common  stoA  of  their  consanguinity,  is 
ttie  &ther;  and  as  he  had  no  inheritable  blood  in  him,  he  conld  commnnicatfe 
none  to  his  sons;  and,  when  the  sons  can  by  no  possibility  be  hein  to  the 
&ther,  the  one  of  them  shall  not  be  heir  to  the  other.  And  tnis  opinion  of  his 
seems  founded  upon  solid  principlefi  of  the  andent  law ;  not  only  from  the  rule 
before  cited,  (J)  tftat  cestuy,  que  d«it  inheriter  ^pere,  dint  inAenter  alfils:  but 
also  because  we  have  seen  that  the  only  ftudftl  foundation,  upon  wbich  newly 
purchased  land  can  possibly  descend  to  a  brother,  is  the  supposition  and  fiction 
of  law  t^^»t  it  descended  from  some  one  of  his  anoeStOTS ;  bnt  it  this  case,  as  the 
intermediato  ancestor  was  an  alien,  fW)m  whom  it  «oald  by  no  possibility  de- 
scend, this  should  destroy  the  supposition,  and  impede  the  descent,  ana  tlie 
laud  should  be  inherited  v.tfeudwn  stricts  notmln;  that  i&  by  none  bnt  the  lineal 
descendants  of  the  purchasing  brother ;  and  on  failure  of  them  ^ouM  escheat 
to  &e  lord  of  the  fee,  But  this  opinion  hath  since  been  overruled  (c)  and  it  is 
DOW  held  for  law,  th^  the  sons  of^an  dien  bom  here  may  inherit  to  each  other ; 
the  descent  (h>m  one  brother  to  another  being  an  immeaiaie  descent,  (d)  Anil 
reasonably  euousb  upon  the  whole;  for,  as  [in  common  pufdiKBes)  the  whole 
of  tJie  supposed  descent  fTom  indefiuite  ancestors  is  but  nctitious,  the  law  may 
as  well  suppose  the  requisite  ancestor  as  suppose  the  requidte  descent.  (12) 

*It  is  also  enacted,  by  the  statute  11  and  13  Wm.  lit.  c.  6,  that  sU  r  ^^ai  ] 
persons,  being  notural-bora  snbjects  of  the  king,  may  inherit  and  make  >■  * 

their  titles  by  descent  from  any  of  (heir  ancestors  lineal  or  collateral ;  although 
their  ffcther  or  mother,  or  other  ancestor,  by,  from,  through,  or  under  whom 
they  derive  their  pedigrees,  were  bom  out  (w  the  king's  allegiance.  Bnt  incon- 
veniences were  afterwards  apprehended,  in  Case  persons  should  thereby  gain  a 

.  futnre  capacity  to  inherit,  who  did  not  exist  at  the  death  of  the  person  lost 
seised.  As,  if  Francis,  the  elder  bro^icr  of  John  Stiles,  be  an  alien,  and  Oliver, 
thejoanger,  bea  natural-bom  snbject,  npon  John's  death  without  istne  his 
iaaoB  win  descend  to  Oliver,  the  younger  brother:  now,  if  afterirards  Francis 
has  a  child  bom  in  England,  it  was  feared  that,  under  the  statnte  of  King  Wil-  . 
lium,  this  new  bom  chiM  might  defeat  the  estate  of  his  uncle  Oliver.    Where- 

A^Ot.TM.).    ILev.W  /UOe-UIDHL  fai  1  latB.  /Iij  8m  (uw  W  and  DH 

fc) I  Veatr.  4U.    1 1.er.  W.    1  Sid.  19S.  (dj  Bar  pagetU. 

<11>  X  voy  rii^i  aode  W  BatnrtHwtion  Is  now  [Hovided  bv  ctaL  7  and  f)  Vic  o.  Gii,  1^ 
wMtk  the  DCHdu  iiatQnU»d  acQmre«  the  lights  and  privlliigeB  <i  a  Britith  tnttJecL  except  the 
ousoitf  of  1>cmf[  a  iBem1>M'  of  the  privy  ooanoll,  or  s  member  of  Uie  bnnew  of  (i^aiacBl^ 
Mad  tiiMjf,  alee  «uel)  Tifrttx  and  eapacitiea  (if  My)  as  AM  b«  Bpeddl;  ezc«med  in  ihe  oenifioata 
tinned  to  him  by  the  Becretaty  of  state.  And  since  tbl«  Rtatote  l«Uen  ei  denliBtitm  are  wddom 
If  «T«9- •buined. 

(121  And  now  liy  Slat.  S  and  4  TTtn.  IT,  c.  106,  Uts  portmltet  entitled  to  ttehmd  la  ocau>fdn«d 
Uiepnrchawr  milexi  the  oontraiy  is  pruned. 
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fi>re  it  is  provided,  by  the  statute  35  G«o.  II,  c.  39,  that  no  right  of  inheritance 
shall  accrue  b^  virtue  of  the  former  statute  to  any  peraons  whatsoever,  unless 
thej  are  in  being  and  capable  to  take  as  heirs  at  the  death  of  the  person  la3t 
seised: — ivith  an  exception,  however,  to  the  case,  where  lands  shall  descend  to 
the  daughter  of  au  alien  ;  which  descent  shall  be  divested  in  favour  of  an  after- 
born  brother,  or  the  inheritance  sliall  be  divided  with  an  after-born  eiater  or 
sisters,  according  to  the  usual  rule  (e)  of  descents  by  the  common  law. 

7.  By  attainder,  also,  for  treason  or  other  felony,  the  blood  of  the  person 
attainted  is  so  corrnpted  as  to  be  rendt;red  no  longer  inheritable.  (13) 

Great  care  must  be  taken  to  distinguish  between  forfeiture  of  lands,  to  the 
Icing,  and  this  species  of  escheat  to  the  lord ;  which,  by  I'caaon  of  their  simili- 
tude in  some  circumstances,  and  because  the  crowa  ie  very  frequently  the 
immediate  lord  of  the  fee,  and  therefore  entitled  to  both,  have  been  often  con- 
founded together.  Forfeiture  of  lands,  and  of  whatever  else  the  offender 
possessed,  was  the  doctrine  of  the  old  Saxon  law,  (/}  as  a  part  of  punishment 
r  *2fi2 1  ^'^^  ^^^  offence ;  'and  does  not  at  all  relate  to  the  feudal  ayst«ni,  nor  ja 
'-  '   the  conseuuence  of  any  signioiy  or  lordship  paramount :  (yj  but,  being 

»  prerogative  vested  in  the  crown,  was  neither  auperseded  nor  diminished  by  the 
introduction  of  the  14'ormau  teuui-es ;  a  fruit  and  consequence  of  wliich,  escheat 
must  undoubtedly  be  reckoned.  Escheat,  thei-efore,  operates  in  subordination  to 
this  more  ancient  and  superior  law  of  forfeitura 

Tlie  doctrine  of  escheat  upon  attainder,  taken  sino;ly,  is  this :  that  the  blood 
of  the  tenant,  by  the  commission  of  any  felony  (under  which  denomination  all 
treasons  were  formerly  comprised),  (/*)  is  corrupted  and  stained,  aud  the  original 
donation  of  the  feud  is  thereby  determined,  it  being  always  granted  to  the  vas- 
sal on  the  implied  condition  of  dym  bene  se  gesserit.  Upon  the  thorough  dem- 
onsti-ation  of  which  guilt,  by  legal  attainder,  the  feudal  covenant  aud  matual 
bond  of  fealty  are  held  to  be  brokeu,  the  estate  instantly  falls  back  ftom  the  of- 
fender  to  the  lord  of  the  fee,  aud  the  inheritable  quality  of  his  blood  is  extin- 

fuished  and  blotted  out  forever.  In  this  situation  the  law  of  feudal  escheat  was 
rouglit  into  England  at  l^e  conquest ;  aud  iu  general  superadded  to  the  an- 
cient law  of  forfeiture.  In  consequence  of  which  corruption  and  extinction  of 
hereditary  blood,  the  land  of  all  felons  would  immediately  revest  in  the  lord, 
but  that  the  superior  law  of  forfeiture  intervenes,  and  intercepts  it  in  its  pas- 
sage :  in  case  of  treason  forever ;  in  case  of  other  felony,  for  only  a  year  and  a 
day ;  afler  which  time  it  goes  to  the  lord  iu  a  regular  course  of  escheat,  (Q  as 
it  would  have  done  to  the  heir  of  the  felon  iu  case  the  feudal  tenures  had 
never  been  introduced.  And  that  this  is  the  true  operation  and  genuine  his- 
tory of  escheats  will  most  evidently  appear  from  this  incident  to  gavelkind  lands 
(which  seems  to  be  the  old  Saxon  tenui-e),  that  they  are  in  no  case  subject  to 
escheat  for  felony,  though  they  are  liable  to  forfeiture  for  treason.  ( /J 
r  maKQ  ]  *As  a  consequence  of  this  doctrine  of  escheat,  all  lands  of  inheritance 
*■  '  immediately  revesting  in  the  lord,  the  wife  of  the  felon  was  liable  to 
lose  her  dower,  till  the  statute  1  Edw.  VI,  c.  12,  enacted,  that  albeit  any  person 
he  attainted  of  misprision  of  treason,  murder,  or  felony,  yet  his  wife  shall  enjoy 
her  dower.  But  she  has  not  this  indulgence  where  the  ancient  law  of  forfeiture 
operates,  for  it  is  expressly  provided  by  the  statute  5,  and  G  Edw.  YI,  c.  II,  that 
'  the  wife  of  one  attaint  of  higli  treason  shall  not  be  endowed  at  all.  (14) 

Hitherto  we  have  only  spoken  of  estates  vested  in  the  offender  at  the  time  of 
hie  offence  or  attainder.    And  here  the  taw  of  forfeiture  stops ;  but  the  law  of 

10  Sw  puM  9M  MU)  IM.  i/iL.t..^ifTtd,c.i.    X.£.C«Ab.M.  {alUnM.M.    S*Ik.  SL 

(AJBnl^^    SMI.  IS  Edv.  in,  c.  1,  i  13.  (ll  3  Iu*t.  W.  ( Ji  Somner.  BaT    Wrl^l.  Ten.  lia. 


Cuiut.  of  ITiiitad  SUtM,  art  3,  ^  U.    Aud  Bee  3  Groeul.  Crui»«  Dig.  ^  auto.     PW  tbe  p 
law  in  England  aee  note  IS,  p  354. 

(14)  The  autute  unbraoed  petit  treaaon,  al^,  but  that  ia  dnoe  abalislMd.    SUtate  9  Gao.  IT, 
0.31,1.8. 
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esok«at  pmrsMfl  the  matter  stall  ftirtSter.  Fer  A«  hiwi  of  the  tenuit  being 
vtteily  eamptti  tatA  exttsgoiriied,  it  follotri  sot  <Mity  tfaat  ^1  that  lt«  b«w  bw 
shall  «B^eat  fFoaa  kim,  1»at  riw  tlwt  he  lAnU  be  inomMe  of  inheriting  »ay 
Aimg  for  the  fhtsre.  This  nay  &rth«  itlustimte  the  uttiDCtioi  between  for- 
fi»tare  antt  eaoheftb  If,  therefore,  » ttUkvr  be  teaed.  in  fee,  aard  1^  sos  commits 
tmaoB  and  u  iritainted,  aad  then  the  &Aer  diet:  here  the  lands  diall  eaoheat 
te  the  itsri ;  hecanae  the  aoB,  hf  the  owntpfem  of  his  blood,  i«  inoapable  to  be 
heir,  and  there  oan  be  no  otihcf  heir  daring  hia  life;  b«t  nothing  afaall  be  fbr- 
fnted  to  the  kin^  fer  the  aon  never  had  any  interMt  in  the  1»b£  to  foffeit^ir) 
In  4^  oaae  the  wchest  operates,  and  not  the  forfeitare;  bat  in  the  tcAiowini 
instanue  the  Imfnture  works,  and  not  the  escheat.  As  vh«!re  a  aev  MobT  is 
ereated  by  act  of  parlianHnt,  and  it  is  provided  (as  is  fte^nentiy  the  «aae)  lihat 
it  Aan  not  ertena  to  oormption  of  Mood ;  here  the  lands  <tf  the  felon  shall  not 
«soh««t  to  the  lord,  bat  yet  the  profits  of  them  shall  be  foisted  to  tbc  kag  for 
a  year  and  a  day,  and  ao  long  mot  aa  the  offmder  liA<es.  {I) 

Tb€Te  is  yet «  brther  oonseqaenoe  of  the  oomption  and  extinctioa  of  hewdi- 
tary  bleed,  which  is  this :  that  the  person  "^ttaintod  shall  not  only  be  r  ««> .  j 
incapablehimselfofinberitingiortrMismittinghisownpropertybyheir-  I  **  * 
ship,  bit  shall  «im>  obstmot  &tt  descent  of  Ituidt  or  tenements  to  his  posterity^ 
in  all  osMS  where  they  are  oblji^ed  to  deiire  their  title  throng^  hitn  nou  any 
TeHSter  anoerter.  'nteofaaanef  which  oonveyed  the  beredit^  bl«od  froa  hta 
ancestors  to  him,  is  not  only  exhansted  for  the  present,  bat  tnmly  damned  np 
and  rendered  inMrvions  for  the  fhtnrek  This  is  a  refinement  anon  the  ancient 
law  of  fends,  whiofa  allowed  that  the  grandson  might  be  heir  to  hit  gntnd&tber, 
thangh  the  son  in  the  intwnediate  generation  was  gnilty  of  Many,  (m)  Bnt, 
by  the  taw  of  England,  a  nan's  blood  is  so  aniversally  oomiptied  (IB)  oy  attain- 
der, that  his  Mns  can  neither  inherit  to  hin  nor  to  any  other  anoestors,  (n)  at 
least  on  the  part  of  their  attainted  Ihther. 

This  oorrnplaon  of  Mood  ouinot  be  absolntely  mnoved  bnt  by  aathority  of 
pwlianont  The  king  may  ezonse  the  public  panMineat  of  aa  offmder;  bnt 
«annot  nbolish  ^e  piivate  rights  which  us  acened  or  maj  nocstie  to  indifidnidi 
•e  s  ooaseqneaoe  of  the  crimiwd's  attainder.  He  nay  renit  a  (brfeitore,  in  whish 
the  intenat  of  the  crown  is  alone  ooncmied ;  but  he  oannot  wipe  nwmy  the  cor- 
raption  rf  blood;  for  therein  a  third  person  hath  an  fntMWt,  the  lord  who 
claimB  by  eeeheat  11^  titei^bns  a  man  nnth  a  son,  and  is  attainted,  and  eAmr- 
wards  pudoned  by  the  king ;  tiiis  son  ona  never  inherit  to  hfs  fcthw  or  fUher'6 
aaceftora ;  beeanse  his  patmial  Mood,  being  onoe  thoroighly  owmpted  by  his 
&th«^s  atbunder,  ranst  oontiane  •«;  bat  if  we  son  has  bMB  bom  after  the  pap- 
ion,  he  might  inherit;  beeaaae  lyf  the  pudoa  the  bther  it  tukAb  n  new  man, 
and  may  convey  new  inheritable  blood  to  his  after-bom  ohiUieii.  (») 

Herein  thwe  is,  however,  •  diflbrenee  between  aliens  and  pm(«s  attainted. 
Of  aliens,  who  oonld  mewet  by  any  possibility  be  hrirs,  the  bw  tahea  no  notioe; 
and  therefore  we  hare  *8een,  that  an  alien  dder  brother  shall  not  impede  r  ,0^,  1 
the  descent  to  a  natur^bom  yonnger  brother.  Bnt  in  attainders  it  is  >'  '' 
oth^wise:  for  if  a  man  Inth  issns  a  aon,  and  is  attainted,  and  afterwards  par* 
doned,  and  then  hath  issoe  a  second  son,  and  diee ;  hen  die  oormptfon  of  blood 
is  not  removed  fh>m  the  eldest,  and  thea^rora  he  oannot  be  heir;  B«dier  can 
the  youngest  be  heir,  for  he  hath  an  elder  brother  liying,  of  whoa  the  law  trices 

aiCa.Uti.ll.  U)IInat.ff.  (■)  TMLeemrwlBtAMAIL 

tfHOt.u».m.         mau.m. 

(15)  Tb*  aUInU  M  Q«a  III,  e.  166,  aboHdiad  emroBtioii  aC  blood  ezMpt  m  caaM  of  tnwon, 
Mtlt  treum  or  mnrfar,  and  tits  mm  iwwiit  itatato  3  sud  4  WUliMn  IT,  o.  IM,  i  10.  enaoU 
OiMt  "when  Uia  pflnon,  tmta  whum  tbe  deaoest  of  anr  land  ii  to  be  baoed  diall  luTa  had  anf 
relattoB  who,  haTtng  bMD  attatntod,  riiall  baw  dM  b«(bn  nrii  dnottt  iball  ban  taken 
bIms,  tbaa  amh  airialTKUi-  iball  not  prevut  maj  penoo  frmn  inhvftiiix  moh  land  who  voold 
bare  bean  oapable  of  inheriUng  the  Mine,  bj  tmoiDK  bit  daaoent  throu^  lacb  relatioa.  If  he 
had  not  beea  attainted,  nsleia  ntHi  land  ibMl  bare  aaohaaled  bafera  tb  fint  d«  of  iKaHMj, 
1834." 

Vol.  1^-63  *W 
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notice,  as  b«  oaoe'  had  s  powibilit}r  of  being  h^r;  and  tI>«eforo  tike  younger 
brother  ehitll  not  inherit,  bnt  the  land  shut  ee«d>eRt  to  the  ]ord;  tiiongfa  had 
the  elder  died  witboat  issue  in  the  life  of  the  father,  the  yoonger  bod  bom  after 
the  pardoD  might  well  have  inherited,  for  he  hath  no  cormption  of  blood,  (p) 
So  if  a  man  ham  iBsne  two  bods,  and  the  elder  in  the  lifetime  of  the  father  bath 
ieene,  mid  then  is  attainted  and  executed>  and  afterwards  the  &ther  die^  the 
lands  of  the  father  shall  not  deetmid  to  the  yonaeer  bod  :  for  the  issiie  of  the 
«lder,  which  had  once  a  possibility  to  inhwit,  shall  impede  the  desoent  to  the 
yonn^er,  and  the  land  shall  escheat  to  the  lord.  {0  ^  Edward  Coke  in  this 
case  allows,  (r)  that  if  the  ancestor  be  attainted,  his  bods  bom  before  the  ati^ia- 
der  may  be  h^jB  tA  eaoh  other;  and  diatingitiaheB  it  from  the  case  of  the  sons 
of  an  alien,  because  in  this  case  the  blood  was  inheritable  when  imparted  to  them 
from  the  father;  bnt  he  makes  a  donbt  (upon  the  principles  before  loentioDed, 
which  are  now  over-ruled)  (s)  whether  sons,  bom  after  the  attainder,  can  iaherit 
to  each  other,  for  they  never  had  any  inheritable  blood  in  them. 

Upon  the  whole  it  appears,  that  a  person  attainted  is  neither  flowed  to  retuD 
bis  former  estate,  nor  to  inherit  any  future  one,  nor  to  transmit  any  inheritanca 
to  his  issue,  either  immediately  &om  himself,  or  mediately  through  himself  from 
^v  remoter  ancestor;  for  his  inheritable  blood,  which  is  necessary  either  to 
hold,  to  take,  or  to  transmit  any  feudal  property,  is  blotted  out,  oormpted,  and 
extinenished  forever:  the  consequence  of  which  is,  that  eetates  thus  impeded  in 
their  descent,  result  hack  and  eeoheat  to  liie  lord. 

T  *2S6 1  *^^  ooRuptJon  of  blood,  thus  arising  fh>m  feudal  principle*,  bnt 
}■  -I  perhaps  extended  briber  than  even  those  }>ri&dple«  wiU  warrant,  has 
heen  long  looked  upon  as  a  peculiar  hardship :  because  the  oppresmve  put  of 
4he  fend^  tenures  being  now  in  eeneral  abolished,  it  seems  nnreaaon^le  to 
jeaerve.one  of  their  most  inequitable  consequences;  namely,  that  the  children 
should  not  only  be  reduced  to  present  poverty  (which,  however  severe,  is  suffi- 
ciently JQBtitkd  u]x>n  reasons  of  public  policy^,  bnt  ^eo  be  laid  under  ftatare 
difficulties  of  inheritance,  on  account  of  the  guilt  of  iheir  ancestors.  And  there- 
fore in  most  (if  not  all)  of  the  new  felonies  created  by  parliament  mnoe  the  reign 
of  Henry  the  £iif^th,  it  is  declared,  that  they  ^all  not  extend  to  any  coimp- 
tion  of  blood :  and  by  the  statute  7  Ann.  c  21,  (the  operation  of  which  is  post- 
poned by  the  statute  17  Geo.  II,  c  39),  it  is  enacted,  tnat  after  the  death  of  the 
late  pietcoider,  and  his  sons,  no  attainder  for  treaaoa  shall  extend  to  the  disin- 
heriting uty  heir,  nor  the  pifeiudioe  of  auj  person,  otlier  than  the  ofitnder  him- 
self: whioh  provisions  have  indeed  earned  the  remedy  farther  (16)  than  was 
2«quired  by  toe  hardship  above  complained  of;  whidi  is  the  only  future  obstruc- 
tion of  descents,  when  tile  pedigree  happens  to  be  deduced  through  the  blood 
of  an  attainted  ancestor. 

.'  Before  I  oonolude  this  head  of  sBcheat,  I  mnst  mention  one  singular,  instance 
in  which  iMtds  hdd  in  fee-simple  are  not  liable  to  escheat  to  the  lord,  even  when 
&w  owner  is  no  moFe,andhathteft  no  heirs  to  inherit  them.  And  thiols  the 
case  of  a  corporation ;  for  if  that  oomes  by  any  accident  to  be  dissolved,  the 
donor  or  his  heirs  shall  have  the  land  again  in  reversion,  and  not  the  lord  by 
escheat;  which  is  perhaps  the  only  instance  where  a  reversion  can  be  expectant 
on  a  grant  in  fee-simple  absoluto.  But  the  law,  we  are  told,  {t)  doth  tacitly 
annex  a  condition  ..to  every  snoh  eifl  or  grant,  that  if  the  corporation  be  dia- 
solved,  the  donor  or  ^ntor  sbafi  re-enter;  for  the  cause  of  the  gift  or  grant 
r*2571  **''i'^*^*  This  is  indeed  founded  upon  the  selfsame  principle  as  the 
!■  '   Iaw  of  eaoheat;  the  heirs  of  the  donor  being  only  suMtitnted  instead 

of  the  chief  lord  of  the  fee :  which  was  formerly  very  frequently  the  case  in  aub- 
infeudatiouB,  or  alienations  of  lands  by  a  vassal  to  be  holden  as  of  himself,  till 

'  lp)IiU.t.  tflDyir.*  (rtCo.lJlt.8.  Wl  1  Hml.  P.  C.  W.  (nCo.Wtt.».- 

(16)  8w  Dgto  U,  p.  9M.  As  to  tlis  sflbct  of  atUinder  to  tiesBon  im  •  tiOs  <ff  dipilty,  see  tha 
Biaf  e  Peerage  Case,  8  Scott,  lOe. 
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tfi&t  practice  vnu  refltrained  by  the  statute  of  quia  emptores,  18  Edir.  I,  at.  1,  to 
irhich  this  very  singular  metance  still  in  some  d^ree  remains  an  exception. 
'  There  is  one  more  incapacity  of  taking  by  descent,  which,  not  being  prodnc- 
dre  of  any  escheat,  is  not  strictly  reducible  to  this  head,  and  yet  mnrt  not  be 
passed  oTer  in  silence.  It  is  enacted  by  the  Btatnte  11  and  12  Wra.  Ill,  c.  4,  (VI) 
that  every  papist  who  shall  not  abjure  the  errors  of  his  religion  by  taking  ttie 
oaths  to  the  gDvemment,  and  making  the  declaration  gainst  trsnsubstautiation, 
within  bIx  months  after  he  has  attained  the  age  of  eighteen  years,  shall  be  inca- 
pable of  inheriting,  or  taking,  by  descent  ae  well  as  purchase,  any  real  estates 
whatsoever;  and  his  next  or  kin,  being  a  Protestant,  shall  hold  them  to  his  owa 
Qse  till  snch  time  as  he  complies  with  the  terms  imposed  by  the  act  This 
incapacitv  is  merely  personal ;  it  affects  himself  only,  and  does  not  destroy  the 
inheritable  quality  of  hie  blood,  so  as  to  impede  the  descent  to  others  of  his 
Inndred.  In  like  manner  as,  even  in  the  times  of  popery,  one  who  entered  into 
religion,  and  became  a  monk  professed,  was  incapable  of  inheriting  lands,  both 
in  our  own  (m)  and  the  feudal  law;  eo  quod  dssiit  esse  mileg  seculi  qui  foetus 
tst  miles  CkrisH :  nee  beiieficiwm  perlinel  ad  eum  qui  non  debit  gerere  oficium. 
(to)  But  yet  he  was  accounted  only  dviliter  mortuus ;  he  did  not  impede  the 
descent  to  others,  but  the  next  heir  was  entitled  to  his  or  his  ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood,  recognized  by  the  laW 
of  England;  which,  so  often  as  they  happen,  occasion  lands  to  escheat  to  the 
original  proprietary  or  lord.  (18) 


CHAPTER  XVL 
IL  OF  TITLE  BY  OCCUPANCY. 

OccuPAKOT  is  the  taking  poasession  of  those  things  which  before  bdonged  to 
Bobody.  This,  as  we  have  seen,  {a)  is  the  true  ground  and  foundation  of  all 
property,  or  of  holding  those  things  in  severalty,  which,  by  the  law  of  natare, 
nnqualifled  by  that  ot  society,  were  common  to  all  mankind.  But  when  once  it 
was  E^reed  that  every  thing  capable  of  ownership  should  have  an  owner,  natural 
reason  suggested,  that  he  who  could  first  declare  his  intention  of  appropriatii^ 
ttaj  thing  to  his  own  nee,  and,  in  congequenoe  of  snch  intention,  actually  took 
it  into  posaesaion,  should  thereby  gain  the  absolute  property  of  it ;  according  to 
that  rate  of  the  law  of  nations,  recognized  by  the  laws  of  Borne,  (d)  qvod  nwiu» 
est,  id  rations  naturdli  oecupanU  eonceditur. 

This  right  of  occupancy,  so  far  as  it  conoems  real  property  (for  of  personal 
chattels  I  am  not  in  this  place  to  speak),  hath  been  condned  bv  the  laws  of 
England  within  a  very  narrow  compass;  and  was  extended  only  to  a  single 
instance :  namely,  where  a  man  was  tenwit  pur  outer  vie,  or  had  an  estate 
granted  to  himself  only  (without  mentioning  his  heirs)  for  the  life  of  another 
man,  and  died  dnring  the  life  of  eeeiv/y  qu«  vie,  or  him  by  whose  life  it  was 

(■1  Co.  LUt.  in.  (w)  1  Fa^.  tL  (a)  Bm  page*  I  tiu]  S.  It)  ^-  »,  1,  S. 
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OsUi^  Uie  Bonisa  Catholic  Relief  Act,  CathoUce  are  entitled  to  hold  and  ei^oy  re«l  and  pereonal 
Mtote  wlthoat  being  required  to  t^e  an}'  otber  oalh  tban  snoh  as  by  law  may  be  required  to  be 
taken  by  BUT  other  mbject*.  See  May's  Conititational  HUtoi;,  oh.  13,foTaDsccoiuitof  thepas- 
Mce  oTtUsWt  inentiMied  act 

(18)  Where  lands  escheat  within  one  of  the  TTnlted  States,  the  Rtate,  and  not  the  general  n>v- 
Mnment,.  beeomea  entitled.  Bnt  to  perfect  the  right  some  courts  hold  that  a  pmceae  taaat  be  nad 
^pmUKidr  called  "inquest  of  office'^  or  "office  found."  to  determine  and  a^ndge  the  facte.  Sm 
4  Kent,  &i,  425,  notei  2  Vfiuhh.  Ueei  Prop.  444;  ante,  p.  249,  n.  {10}  '  ' 
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hoi<len ;  is  titU  oue  ke  t)i»(  could  ftrat  entor  on  Um  land  m^t  lurfidl;  ntoim 
the  poweauoa,  ao  long  is  cestuy  qufi  vi»  lived,  1^''  i^^  of  occupancy,  (c) 
r  *259 1  *'^^^B  aeeme  to  h»re  been  reearriag  to  first  principles,  sod  oaUio^  in 
I-  -l  tbie  law  of  aature  to  aeeeiiain  t)>«  property  of  the  UM,  whm  left  wiUJi- 
out » leg»l  oTDer.  For  it  did  not  fm'^  to  tije  gmotor,  thoiwii  it  IixmisTij  (d) 
was  sappoaed  toboAo;  for  he  h»d  parted  vith  ul  hie intuKa^  ao  long  w  (wi^vy 
fue  VM  UTed:  it  did  not  ewbieat  to  the  lord  of  tlw  fee,  for  all  eacluiftta  mvat  ba 
of  ibe  absolute  svHn  fee,  and  not  of  any  pai^nlar  ntata  ewred  ost  of  it; 
wiKdt  leaa  of  bo  minute  a  remnant  M  this:  it  did  not  belong  to  the  grsQtee: 
for  be  waa  dead :  it:  did  not  de»oend  to  hi»  baira;  tor  tJiere  were  no  worda  af 
inheritanoe  in  the  gruit:  nor  oould  It  vaat  in  ^a  a^^caion.;  tar  no  axeeaton 
could  iooceed  be  a  iiwebold.  Belonging  therefore  to  nobody,  like  the  bmrtditQ» 
jaceru  of  the  Romans,  the  lav  tsft  it  open  to  ba  aeiaed  and  appn^riAted  b;  (ita 
first  per»Mi  that  could  Mtter  upon  it,  during  the  life  of  ceatuy  qu*  vie,  under 
the  uamo  of  an  ooeupant.  But  there  was  no  right  of  occapaocy  aUoved,  vhan 
the  king  hod  tha  revenion  ef  the  lands ;  for  the  re«-«moiier  hatu  an  eaoal  right 
vith  anr  e4^w  man  to  ent«r  upon  the  Tgcuit  poBsesaioo,  and  where  we'king'a 
ytie  and  a  subject's  oonour,  the  king's  afaaU  be  always  preferred :  agwiut  tba 
king  th»cfore  tiiane  ooqld  faia  no  prior  occupant,  because  nullutu  taupu*  occur- 
fit  regi.  {e)  And,  aran  in  the  mae  of  a  subject,  had  the  estate  pur  imier  via 
been  gi^tad  b>  a  mm  and  hi»  heira  during  the  life  of  oeatuy  qus  ine,  tJiare  thfi 
heir  might,  and  atill  may,  enter  and  hold  poaaeasioQ,  and  is  called  in  l^r  a 
fecial  occupant :  as  having  a  special  exclusive  right,  by  the  terms  of  the  orig- 
inal grant,  to  enter  upon  and  occupy  this  harediiat  jaeeiu,  during  the  re«due 
of  the  estate  granted :  tboa^  some  have  thought  him  so  called  with  no  very 

Seat  propriety;  (f)  and  that  sacb  estate  is  rather  a  descendible  freehold.  But 
e  title  of  common  occupancy  is  now  reduced  almost  to  nothing  by  two  statutes: 
the  one  39  Car.  I],  c.  3,  which  enacts  {according  to  the  ancient  rule  of  law)(^) 
that  where  there  is  no  specif  occupant,  in  whom  the  estate  may  vest,  the  tenant 
r  *260 1  ^'^  auler  vm  may  devise  it  *by  will,  er  it  shall  go  to  the  executors  or 
'■  ■*  administrators,  and  be  assets  in  their  band  for  payment  of  debts :  the 
other,  that  of  14  Oeo.  II,  o.  %0,  whieh  enacts,  that  the  aaiplni  of  iooh  aatate 
pur  aultr  via,  atbw  pigment  of  debts,  shall  go  in  a  course  at  diatribadon  Uk*  * 
afaattol  interwt 

By  these  two  katntas  the  title  of  eommiM  ooonpanoy  ia  utteFlj  extiost  and 
abohehed ;  though  that  of  tpttnal  oooupancy  by  the  heir  at  law  ooB^uas  t» 
this  day;  sufih  heiFb^ng  heid  toanooeed  bo  tbaanoeatoi'BaBtat«,notbf  deaoaott 
for  tbm  he  mast  take  as  estate  of  infaaritanae,  hot  aa  an  oooapa^t  qieaalty 
marked  out  and  ^^inted  by  tiw  original  groats  Bu^  aa  be&ra  the  stAtnttM 
there  coaM  do  Common  ooonpamoy  be  nad  of  iaowpopeal  hmditimantA  aa  (4 
rents,  tithes,  advowsons,  commons,  or  the  like,  (A)  (beatMe^  writb  Mseot  to 
them,  tJiere  oonld  be  bo  actnil  mtry  made,  or  oorponM  aeiain  bad ;  w)a  tboe- 
foTe  foy  the  death  of  the  gMntee^f  avtw  via  a  grant  of  ancb  hera^tanMBlt 
was  entirely  determined,)  so  now,  !  aj^Heheod,  Botwith standing  theaa  itAtiitaai 
anoh  giant  would  be  determined  likewise;  and  the  bereditamenta  woald  not  ba 
deviaable,  nor  vest  in  the  uxeontors,  nor  so  in  a  oouree  of  distHbatioQ.  For 
these  Btatut«8  must  not  be  oonstFued  so  aa  to  create  any  new  eatat«h  or  keep  tkat 
alive  whiob  l>y  the  oomuion  law  wm  determined,  and  thereby  to  defer  the 
Krantor's  reversion,  but  merely  to  dispose  of  an  Interest  in  being,  to  wbidt  by 
uiw  there  was  no  owner,  and  which,  therefore,  was  left  open  to  the  ftret  ooea- 
pant,  (1)    When  there  is  a  residue  left,  the  stiktntea  gire  ft  to  the  eteeotait  s»cl 

tticit.utt.ti.         c/jVu«ti.a«.       rMKw(.AMi    n7t.Mi    mjco.i^4).  VaMb-iM. 

(I)  Tha  lUtatet  hera  raf^red  to  wwe  repuled  t^  1  Tic.  o.  3e^  f  !>  eioc]^  m  to  vOIs  uat 
entea  befine  JsniiUT  i,  IBSS;  and  br  I  3  so  eatat«  pur  nwtor  vie,  of  whateTsr  toavres  nw'  in 

Sll  coaet  be  ievwadnr  vUl,  and  b j  {  6,  If  nut  (o  deWsed,  it  ahall  be  ivueM  In  Aa  buds  of  tha 
elr,  w  Rpeeial  ooonpant,  fw  (ha  ^f nient  iif  debts  as  la  the  oaw  of  ft«ebiild  Uiidi  m  fk^ 
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t^bafatitfttMoTB,  instMA  of  tin  fiM  iwl'Mt«M>t  ^  iMt  tkej'  ITiH  not  CT*«i<«  s  rosldn^ 
9tt  pnrpoM  to  gW«  it  to  eitbM-.^{)  Tket  (h^^  MMat  to  jtrovide  an  anpomt«d 
IftBteMit  of  a  easual,  •  (Mttaitt  iftsteftd  of  to  tfnoertaiii,  owner  of  kn^  wbioli 
li«fore  ireM  nobody's  ;f  Mid  thereby  to  Bffpplj^  Him  aMw  Mn£«etM,  amd  Te&der  the 
Afspmitikni  of  IbW  m  alt  retqpecfo  «Bfit^  Knifofia ;  thH  b^g  the  only  ifistance 
IrhMrrti*  a  ^fc  tcy»  Teal  eetate  eoalid  erer  be  acqtfJMd  by  ooenp«Bey.(S> 

*Tbls,  I  g«y,  wa«ttMOHi;iABtMee;for  ItKiKk:  th«i«ean  besoother  r*of;]i 
eaBedettii9il,iriiiereiH  tfcwe  fe»M«oiwo#»erof  thelwrfMSpoiirted  by  ^  -^^-^  J 
th«  lait.  E»  tke  cMM  of  3  Bole  ooTpoftigon,  as  •  pnuon  of  a  ohafch,  vbfln  he 
^Bes  or  Mriyns,  t&ongfa  then  h  tiki  Miuai  owner  of  fbe  fiutd  tin  »  aueoeesor  be 
amiofttted,  ye6  then  is  •  fn^,  poimtiai  oWivemhip  rtbeifltittf  in  contem^tioa 
OT  law ;  aiitt  wh«a  the  BneeesBor  ie  appoittted,  hie  sppofntment  shall  naVe  s 
retroepeet  and  relataon  backwarde,  so  as  to  emtttls  bisi  to  all  the  proflte  from  the 
instant  that  the  vacancy  oommeBCed.  And,  in  all  other  instances,  when  the 
tenant  dSea  ibteetata,  ana  Ao  other  owner  of  the  lands  is  to  be  found  in  the  com- 
mon oosrse  of  descents,  there  fhe  law  vests  on  ownership  ih  the  king,  or  in  the 
iabof^Mtp  lord  of  th«  tte,  bj  eachertL 

So,  alMx,  in  some  eil9e$,  where  the  tows  of  ©(her  nations  gin  t  right  by  occn- 
panoy,  as  ia  lands  newly  created,  by  fh«  ruing  of  an  Isliwd  lA  the  eea  or  in  a! 
river,  imt  by  tiie  aUarioa  or  deretietion  of  the  wa£en ;  in  thaee  inrtaecea  the  Irw; 
of  KHglsnd  assigtts  them  aA  iwmediaite  owner.  !For  Braeton  (ells  n8,(;')  that  if 
an  islwid  arise  in  the  ntidiOe  of  a  rieer,  it  belong))  ia  (»mmon  to  those  who  bare 
knib  OK  each  side  thereof;  baft  if  it  be  nearer  to  one  bank  than  the  other,  it 
belongs  oiriy  to  him  who  is  proprietor  of  th»  n«ai<eet  fdiore :  which  is  agreeable 
to,  and  probably  copied  from,  the  civil  hw.(i);)  Yet  thia  seraas  only  to  be 
reasonably  where  ^e  soil  of  the  river  is  e<^iially  divided  between  the  owners  of 
the  (wposito  riiores ;  for  if  the  whole  soil  is  the  I^hold  of  anj  one  nian,  as  it 
QBttally  is  whenever  a  several  fishery  is  oladmed,(f)  ihen  it  seems  jiwt  (and  so  is 
the  constant  practice)  that  the  eyotts  or  little  islands,  arising  in  any  part  of  the 
river,  shall  be  the  property  of  him  vho  owneth  the  piscary  and  the  soil.  How- 
ever, i&  ease  »  new  islana  riee  ia  the  sto,  tJiongh  the  oivil  law  gives  it  to  the 
first  occnpant,(m)  ye4;  onrs  gives  it  to  the  kiflg.(n)  'And  ab  to  teada  <■  tnga  r 
gained  from  the  sea,  either  by  iHliivitm,  by  the  wsehing  up  of  sand  •■  ^ 

and  earth,  bo  as  ia  time  to  make  t»rra  firma  ;  or  by  aeretiction,  ae  when  the 
na  shrislcshack  below  the  nstW  watemsrk;  in  these  cases  the  law  is  held 
to  b^  that  if  this  gain  be  by  little  fwd  little,  by  small  asd  imperceptible  de^ 
grees,  it  shall  go  to  the  owner  of  the  land  adjoining.(o)  For  de  minimig  non 
curai  lex:  and,  be«lde%  &ese  owners,  being  often  losers  by  the  breaking  in 
of  the  sea,  or  at  charges  to  keep  it  oai,  t^is  poseiblE  gain  is  fherefore  a  recipro- 
e^  consideration  fbr  such  possible  charge  or  losa  But  if  the  alluvion  or  derc 
Hction  be  sndden  and  considerable,  in  taiscase  it  belongs  to  the  king;  for,  a« 
the  king  is  lord  of  the  sea,  Mid  so  owner  of  die  soil  while  it  is  covered  with 
water,  it  is  but  reasonable  he  should  have  the  soil  when  the  water  has  left  it 
dty.(7)  Bo  that  the  qnantitiy  of  ground  ^ined,  and  the  time  during  which 
it  IS  gaining,  are  what  make  it  either  the  sing's  or  the  subject's  property.  (3)' 

mBnlMeDowthentBtnlflll  Geo.  fit,  o.  17.  whlchmkltM  IMMalbronB.  two,  orUttMllrM.  li)' adsleriu- 
NwlperBnniiar  any elmiuMintapii  <MnonW»,  et  mbmat  «lti«r lOMWrMI  McuUIaa«al*,  ttgooAtiaA 
rtaoUiftl  it  oUiHtaituniAvtiTvoia It  friiri  oTeonnrcal  ootuiMkont. 

...y..~.~.  ,..»_.!_  _j. ^  C«ii) /M(.  t,  I,  *. 

Vfer,  M.         (p)  CMU«,  h,  «. 


NwlperBnniiar  any elmiuMintapii  oanioilMlim,  df  mbmat  «lh«rlM 
rtaoUiftl  (AoUMcMiaiHtpKiTWKfU  frairi  oTeorporcal  pDMBtaloaa. 

(i)ii,B.'i.  i-^Ax.i,i,K.    _    fijsaifc.nr;  SMt>uai 

(^  Bmst.  l.S,G.f.    CoJIiB,  ofaetren.  B.  (o)  1  Roll.  Abr.  176. 


nmide,  and  if  there  diall  be  no  Bpeoiol  ooi!apuit,'it  p>e«  to  Uie  eieoDtor  or  tdministn^Or,  to  be 

^Bansn>A, 


appUed  and  dixtribated  ia  the  Hnne  manner  h  tiie  peremal  estate. 

{t)  [In  tlie  mining  district*  of  DarbTdiira  and  ComwaJ],  by  the  lairg  of  the  StamtflriM,  ai 
estate  In  miDea  migbt,  a&d  it  ia  bellend  atlll  mar,  ^  gained  by  occapaacf.    Oeaiy  v.  BansroA 


laud,  ai 


1  Sid.  347.] 

(3)  [See  these  sntjocta  of  alluvion,  avnlnon,  and  relictinn,  and  islandi  ariidng  in  tt 
riveis.  fliUy  con^dered,  and  the  caseg  oolleoted  in  the  able  treatise  of  Mr.  Sohalteaa. 
SighU,  who,  in  pfl^  115  to   138,  dians  this  cnncInMou;  "tliat  all  islanda,  relicted  laud,  and 
other  increase  ansmg  in  the  aea  aud  in  navigable  atreauui,  except  nnder  local  dTcnmatauces 
before  alluded  to,  twlong  to  Qie  oivwu;  and  that  aS  ialande,  ralicted  land,  and  tiie  toil  of 
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In  the  same  lUBimer  If  a  river,  ninBhig  beiween  two  lordships,  by  devrees  gun» 
upon  the  one,  and  thereby  leaves  tiie  other  dry ;  the  owner  -who  losee  his  nonud 
tnas  imoerceptibly  has  no  remedy ;  {i)  but  if  the  cooree  of  the  river  be  changed 
by  a  snaden  and  violent  flood,  or  other  hasty  awftna,  and  thereby  a  man  loiea 
his  ground,  it  is  said  that  he  shall  have  what  the  river  has  left  in  any  other 
place,  as  a  reoompfflise  for  this  sudden  loss.(4)  (&)  And  t^is  law  of  aUnviooa 
and  derelictions,  with  rc^rd  to  riverf,  ii  nearly  the  same  in  the  inwerial 
law ;  (r)  from  whence  ind^d  those  oar  detenninauMis  seem  to  have  been  anwn 
and  adopted:  bnt  we  oorselvee,  aa  ieluiders,  have  applied  them  to  marina 
increaees;  and  have  given  onr  sovereign  the  prerogative  he  enjoys,  as  well  imou 
the  particular  reasons  before  mentioned,  aa  upon  this  other  general  ground  of: 
prerogative,  which  was  formerly  reiDarked,(«}  that  whatever  bath  no. other, 
owner  is  vested  by  the  law  in  the  king. 

fQ)  CbUU,  «.  (rj  III.  t,  1,  M,  n,  n,  3S,».  fMJ  Sue  Book  I,  prnfE  SB: 

inluid,  nnnBrigable  liven  and  stceanu  nnder  Blmlkr  dromnBtKiDeB  beloiv  to  the  iv^ririo 
oT  tii«  edtttsa  to  which  sncb  riveTs  act  at  bonnduies ;  and  hence  it  m^  be  ooiuidared  ■«  lav, 
that  all  ixIandB,  UDd  beds,  or  othsr  parcels  of  ajiilnmeratad  or  ooncreted  earth  which  newlf 
ahse  in  tixfm,  or  wmgregAte  to  their  books  bj  altavion,  ivHetlon,  or  otber  aqnenvg  mtmat,  m 
iB  freqnentlj  to  be  obMrred  iu  nven  when  tba  mDnat  ■  -trrepilar,  nwh  oDeoBalated  or 
Telioted  pn^ieitj  heloogs  ta  the  owoera  of  the  nelehboiirinK  eetale*.  SadialtM  cm  i^uKie 
Eightfl,  i:ie.  See  fiuther.  Com.  Dig.  Prerog.  D.  61;  Bu.  Ab.  Prerpgtttive:  S  Bar.  and  C.  91; 
e  B.  and  A.  388 ;  3  Ad.  and  El.  554  ;  G  Ner.  and  U.  834 ;  3  6.  and  Ad.  8fB.     Prom   the  late 

caaoot  the  Kingi    -     •  -    ■  ■  ■  -•       --  - - 

upon  the  r 

cited,  id.  lO-i,  it  umj 

shore,  the  king  Bhall -j    —  , „ , — _.   —  ~, ^ 

soil]  bnt  not  no  vhen  dry  land  is  fbrmed  gradual  Ir,  and  by  insensible,  imperceptible  degrees, 
bj  allQvioTU  or  TelictkiUB,  howarer  large  It  may  ultimately  beoome.  ft  Bligb,  197  ;  6  Blug.  163 ; 
4  B.  and  Or.  606.  Ab  to  nnnaTJ^Ie  riverB,  there  ie  a  oase  oit«d  in  CoUiB,  61,  fiom  the  Si 
Mb.  as».  pi.  93,  whioh  Atlly  eetabhatieH  the  law.  "  Tbe  cose  woe,  that  a  lirer  oT  water  did  nm 
between  two  lordBbipB,  and  the  soil  nf  one  side,  together  with  the  river  of  water,  did  wboUr 
belong  to  one  of  the  said  lordahipa,  and  tlie  river,  by  little  and  tittle,  did  gBAer  npou  the  mm 
ol  the  other  hnd,  but  M  Blowlf,  that  if  one  had  uedUieiye  a  whtlUdm  thereon  together,  it 
oonld  not  be  pereeived.  By  thtB  petty  nd  imperoeptiU*  iDereaee,  the  meieaeeiiMnt  wm  fM 
to  the  owner  of  the  rivw,  bnt  if  the  river  by  a  sodden  and  imnenal  flood,  hod  gained  hastily  a 
great  panel  <rf  the  other  lord's  ground,  he  shonld  not  thereby  have  lost  the  same;  and  so  of 
petty  and  nnperoetvoble  JncreMenients  from  the  sea,  tbe  kf  or  gains  no  proper^,  for '  do  mini- 
mi! nononratlai.'"  K.  B.  In  the  above  text,  it  issappoeed ''beaballluve  what  tbe  river  haa 
leftiQaayotberplaoeasarB(ninipen«efi«hiisnddailaM,''bqt  tbe  ease  in  33  ass.  pi.  93,  nyi 
that  "  nother  party  shall  lose  U«  land."    BofatilteB  on  Aqnatio  Rights,  136,  137.] 

UptHi  this  snl^t  see  tbe  following  American  esoes ;  Adams  t>.  Frothingbam,  3  ICoss.  3SS ; 
Deerfield  V.  Arms,  17  Pick.  41;  Trustees  v.  Dickinson,  9  Cash,  544;  Emansv.  TombDll.S  Johns. 
323;  Habey  v.  HoOcmnlek,  18,  K.  Y.147;  Oirand  c.  Hi^es,  1  Qill  and  J.849i  Oilman  v. 
Hosk)iiB,2){d.  Ch.4a6i  Lan^  v.  Biokets,  11  Ohio,  311;  Uorsaa  c,  Livingston,  6  Hart.  La.  19; 
Sew  Orieaus  «.  United  SUtes,  10  Fet  003 ;  SL  Loois  PnbUo  Schools  v.  Bisle; ,  40  Uo.  356; 
PMtersMi  e.  Oelston,  33  Ud.  433. 

(4)  C'A.nd  the  same  rale  holds  good  as  between  the  orown  and  a  snbjeot  In  the  oa«e  of  ■  gradnal 
eneroaohment  of  1^  sea.    5  Mee.  and  W.  337.] 

(6)  See  oaaee  oited  in  note  3.  Also  Lynch  v.  Allen,  4  Dev.  and  Bat.  69;  Woodboiy  «. 
Shoit,  17  Tt.  387.  As  to  aUavitm  formsd  <hi  the  shore  of  a  lake  or  natural  pond,  see  ilianf 
c.  Bennon,  I  Hawks,  56.  Contra venles  frequently  arise,  in  the  cose  of  allnvion;  as  totbe  {mipei 
division  of  the  inoreaae  between  the  adjoining  pn>priet«rs  on  the  same  side  of  the  water,  wboea 
water  frcmt  is  thus  estendod,  bnt  tbe  division  line  between  whom  may  not,  periuqie,  have  inter- 
sected the  original  shore  line  at  right  uigles.  In  snch  a  case  the  laad  formed  by  the  allnvioii 
is  to  be  so  divided  as  to  pvetuetwh  proprietor  a  length  an  the  new  water  line  proportioned 
to  bis  length  on  the  old  water  line,  wnether  the  one  be  lunger  or  shorter  than  the  other. 
Trustees  n.  Diokinsou,  9  Cnsb.  544;  People  v.  Canal  Appraisers,  13  Wend.  356;  O'Dtnonell  v. 
Eelsey,  4  Ssndf.  903 ;  Deerfield  c.  Arms,  17  Pick.  41 ;  Emerson  v.  T^lar,  9  Oreenl.  44 ;  ITewton 
V.  Eddy,  33  Tt  319  i  Kennebeck  Ferry  Ca  v.  Brodstreet,   SH  Me.  374.    These  oases  will  Illn»- 

19  Hioh.  395^13  Eent,« 
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CHAPTER  XVIL 
IK.  OF  TITLE  BY  PEE8CRIPTION. 

A  THTSD  method  of  aeqniring  real  property  by  purchase  is  ihathj  prescrip- 
'  tiBn;  M  when  a  man  can  show  no  other  title  to  what  he  claims,  than  that  he, 
asd  thoM  under  whom  he  claims,  hare  immemoriall^  ased  to  enjor  it.  CoH' 
ceroinr  customs,  or  immemoriid  nsa^s,  in  general,  with  the  several  requisites 
Mtd  rnlefl  to  be  obseiTed,  in  order  to  prove  their  existence  and  ralidity,  we 
inquired  at  large  in  the  preceding  part  of  these  OommentaTies.(a)  At  presuit, 
therefore,  I  shall  only,  first,  distinguish  between  custom,  strictly  taken,  and 
'preacriptuM  ;  and  then  show  what  sort  of  things  may  be  pre*;ribed  for. 

And,  first,  the  distinction  between  custom  and  preacription  is  this ;  that  cus- 
tom is  properly  a  heal  nsaffe,  and  not  annexed  to  vay  person;  such  as  a  custom 
in  the  manor  of  Dale  that  lands  shall  descend  to  the  yonnj^t  son :  prescription 
is  merely  a  peraondt  usage ;  as,  that  Sempronins  and  his  ancestors,  or  those 
whose  estat«  ne  hath,  have  used  time  out  of  mind  to  have  such  an  advantage  or 
priyilegcfi)  As  for  example ;  if  there  be  a  usage  in  the  parish  of  Dale^  that  all 
the  inliabitantB  of  that  parish  may  dance  on  a  certain  close  at  all  times,  for 
their  recreation  (which  is  neld  (c)  to  be  a  lawi^l  usage) ;  this  is  strictly  a  custom, 
for  it  is  applied  to  the  place  in  general,  and  not  to  any  particular  persons :  bat 
if  the  *t«uant,  who  is  seised  of  the  manor  of  Dale  in  fee,  allies  that  he  r  moRi  1 
and  his  ancestors,  or  all  those  whose  estate  he  hath  in  the  said  manor,   I-  -I 

hare  used  time  ont  of  mind  to  hare  common  of  putnre  in  anch  a  close,  this  is 
properly  called  a  prescription ;  for  this  is  a  usage  annexed  to  the  person  of  the 
Owner  of  this  estate.  All  prescription  must  be  either  in  a  man  and  his  ancestors, 
or  in  a  man  and  those  whose  estate  he  hath :  (d)  which  last  is  called  prescribing 
in  a  que  estate.  And  formerly  a  man  might,  by  the  common  law,  have  prescribed 
for  a  right  which  had  been  enjoyed  by  his  ancestors  or  predecessors  at  any 
distance  of  time,  though  his  or  their  enjoyment  of  it  had  been  snspended  (0)  for 
ail  indefinite  series  of  yearB.(l)  But  by  the  statute  of  limitations,  32  Hen.  VIII, 
C.  3,  it  is  enacted,  that  no  person  shall  make  any  prescriptiou  by  the  seisin  or 
possession  of  his  ancestor  or  predecessor,  unless  such  seisin  or  possession  hath 
bean  within  threesoore  years  next  before  such  prescription  mads.  (/)  (S) 

Ca;8«ebookl,p4«n,  Ac  |»)  Co-Uli  IIX        (•»  1  Lmr.  ITS.         |rf|tBm.Sl.        WCo.Utt.Ut. 

l/k  Tbli  lUlo,  or  prawrlpUoD,  itm  well  kDon  In  the  Boduu  law  br  Uie  niuDe  atutiKarla  l,rf.  tl,  t,  1],  w 
eaued,  beCBow  »  man,  that  gain*  a  UUc  b;  pnacrlptlOD,  mar  b^  "^  "*■  '''>■>  laptrt. 


fiom  QneqniTocu  acU  wttbln  a  much  BOorter  ume ;  aa  b] 

a  vaaetrA  light,  and  erectinf  a  blank  wall  in  its  place.  ,  . 

EL  325.1 

(S)  [To  ramedf  the  deTectB  In  the  methndB  of  aoqairing  title  bj  preaciiptloD.  the  aot  2  and  3 
Wm.  iV,  0.  71,  commonly  called  Lord  Tenterdon'a  act,  was  paaaed,  bj  wtiicn  the  uMr  whioh 
■hoold  render  a  title  to  an  eaiiement  iudereoBlble  ia  dsfined. 

Bj  the  first  section  It  is  declared  that  do  claim  which  might  lawftillj  be  made  at  the  com- 
mon law,  bv  ciutoiD,  presctipUon  or  grant,  to  anf  ligbt  of  comtnon  or  other  profit  a  prendre, 

except  BUofi  matters  abd  tilings  ar  —  •■-— -■-^' "-'  '--  ' ' '-■---   * - 

other  easements,  watercntuMS  am.  . 

anj  person  olajmlns  right  thereto  R ,  , ,,   __.    ._^ 

of  tiie  enjoyment  ot  nicb  right  prior  to  the  period  of  tbirtj  years.  But  any  other  mmle  of 
defeating  the  claim  which  was  before,  is  to  continue  to  be  available  for  that  purpose,  except 
that  an  nnintermpted  enjoyment  fbr  sizrty  yeara  (luileiia  had  by  consent,  ezpresuy  pvau  by 
deed  or  writing),  Is  to  confer  an  absolute  aod  indefeasible  title. 

By  the  next  section,  when  the  right  claimed  ia  a  ns^t  oT  way  or  other  eaaement  or  a  water 
course,  or  the  oie  of  any  water — see  Webb  e.  Bird,  31  I*  J,  C.  P.  335 — the  above  period*  of 
thirty  and  mxty  yesiB  ore  reduced  to  twenty  and  forty  respectively. 

By  Hiethird  aeotion,  the  claim  to- the  aocess  and  nse  of  light  for  any  dwelling  hoa8e_,  workshop 
<a  other  baUding,  if  actually  ei^yed,  othenrise  than  by  consent  or  agreement  in  writjng. 


gs  as  are  therein  specially  provided  for  f  meaoing  rights  or  way  or 
s  and  lights),  shall,  if  It  have  been  nomtermptedly  enjoyed  by 
eieto  fbr  thirty  years,  be  defeated  by  sbuwintc  the  eommeucement 


„tt 
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364  Xnu  BX  Biaanmias;  (Boaklt 

Secondly,  as  to  the  several  species  of  things  whidi  nifty,  or  may  not,  ba 
prescribed  for ;  we  may,  in  the-  fink  piMe,  ofasore,  that  nothing  bnt  incoTpcweal 
hereditaments  caa  be  claimed  by  prescription;  u  a  right  of  way,  a  conunon, 
&c. ;  but  that  no  pnscrqititp  eoa  gire  » titto  to  knd^  ao^  o&er  corpoical  sub- 
stances of  which  mora  certain  evidraoe  may  be  had.(^)  For  a  man  soaD  not  be 
said  to  prescribe,  that  h»  and  hi»  saceatoEs  b»v«  iiMBwonriaBy  wad  to  hrid.  tbo. 
castle  of  Arundel:,  for  this  is  (deaeLy  anetiieE  siHrt  rf  titie;.  at  tatk  kf  flBipocal 
seiAia  and  inheriianiM^  whub  ia  lOMe  pemwHnt,  and  tiienlM*  man  opaUs 
of  prooi^  thajL  that  of  ^escriiptioD.  But,,  aa  to  ATn^tt  of  my,  »  ooatBton,  «c  tba 
lilce,  a  msa  nii^  be  awwod.  to  pns(sU>e;  &r  «f  tbeae  tba»  is  oo  eocpoBal  i^ni^ 


ths  enjoymenii  will  be  Ji«aii«ot3y  by  iatenrals^  and  tlwwiini  tlwBgjbt  t»  enjoy 
them  can  de|end  on  nouiin^  elae  but  immaoorml  nsaga.  3.  A  fresGripaaa 
r  *265 1  "'"^  always  ba  *lakd  la  him.  that  is  tauut  of  the  faa.  X  tenant  for  > 
'■  -*'  life^ ibcyear^atwilU  wa.coi^oldeKri'wuiotpnseEib^  by;rMBon.<^tite 
imbecility  of  titair  estates.  (A)  For,  as  psesciiption  i»  asue.  beymd  tin»  tf 
memory,  it  is  ^onL  that  tb^  should  pretend  to  pmcnbe  for  anythinB,  wfaasa 
mtatee  oonmunced  wjthia,  the  namnubnuiw  of  Buuk.  And  thamase  tbs  o^PF- 
holder  must,  piescnbe  oader  co*«r  of  bis  lord's,  estate,  and  the  btoant  for  tifo 
nnder  cover  of  the  teoaot  in  fee-simsle..  As  if  tenant  for  life-  of  a  manor  would 
pFeBcribe  for  a  risht  of  conunon  as  appurtenaat  to  the  same^Jie  must  prescriba 
under  covw  of  ^<  tenant  in  {eo-«mpIe ;  and  must  plead  tlMt  John.  Stiles,  and 
llis  ancestors  had.  immemorially  used  to  hsrve  this  rigu  of  coaunon,  af^nrtenoBt 
to  the  said  maooc,  aoA  that  Jonn  Stiles  demised  the  said  maoMrwith  its  aopnc^ 
teoMicee,  to  him  the  said  tenant  for  lifo.  3>  A  piesoription  eaonot  be  for  a 
tiling  whidi  Ganiu^  be  raised  by  gianb  For  the  law  allows  ^rescnptioB  oalf 
in  supply  of  the  IoMtoC  a^gEant,  and  tlierefoK  STecy  peekeripboa  pffwappoaea  a 
grant  toliaveexisted.(3)  Thus  the  lord  of  a  manor  cannot  prescribe  to  nuaa  a 
w:  or  toll  mftoL  struigeta;.  foi^as  sooh  clain.  oould nevai  Baw  beuigoodb^ 

rV^I>r.«9t  dial.  1,0.  S.    «iich,  IS.  nj  1  ReB.  V,  ■■ 

ia  made  iudafessfbls  aflHC  tweuly  fBHo' luar,  tof  laoal  Bnr.oraiufain]  to  tfaa  Matncr  lutiriib- 
•taudlng.  In  tliii  oase  tbe  ueceMitj'  for  proviiig  tlut  Uie  eweraant  hod  been  nsed  u  of  li^  Is 
diipensed  with.  Bnt  bj  other  Motions,  ^ri^on  ii  mnile  to  meet  the  oases  where  tlM 
pNNlwwlioamiiiteiMt«dinoonteitlnf  ttie  ririitare  lDDapaoiUt«d,  or  only  entitled  in  rereidoD, 
aiidaiiexplanalJ»Di»gHaB  tbat  aoUiiiiK  if  tv.M(le*iaedMiiiUfn^t(OBiiBlHKtti»Kitewt>«dM 

It  wil)  ba  wen  fiwm  tin  abore  Btatement  of  tbe  sot,  t&atlf  tlie  enaeniBnt  bg  eajbyed  nndara 
fnti  lloeiiM)  extandlag  over  the  periodn  of  thiny  or  twen^  Tears  (exoept  in  Ae  saw  of  UgM), 
tUa  &ct  la  soffloient  to  defeat  the  claim:  for  then  the  nrarwuald  not  be  aaof  il^t,  andmiroDld 
aatoomawitlinUM  aotiaadaparel  lioenne  waa  always  atoommonloimiiBdeiit  tonlmttbeptiB- 
nmptioD  of  a  snuit.  Tinkle  t.  Brown,  4  A.  ood  S.  369.;  S.  C  6  If .  and  V,  230.  AndwbeN  the 
iMtnre  of  tbe  nght  ia  anob  that  it  conld  cot  be  clumed  aa  of  right,  tlie  act  evidantly  doea  not 
apply  1  for  inatance,  where  the  olalm  ia  to  the  overflow  of  water  frojn  a  canal,  oonaaqaent  npott 
boaU  paaaing  thraugfa  the  looks  uf  the  oaoal.  Staffordshire,  Ao.  Canal*  Nav.  «.  mrminpham 
Canal,  X.  b71  H.  Ii.  B.  and  J.  354. 

~  Aa  to  the  nature  of  the  Dser,  and  whether  it  is  ofiit^ht  within  the  intentioii  of  the  acL  aee  'Wv- 
barton  v.  Parke,  2  S.  aud  S.  64:;  Bright  c.  Walker,  I  Gr.  M.  and  O.  Ul;  OoIbj  o.  Gardiner,  4.H. 
and  W.  496;  Beailey  V.  Clarke,  3  Soott,  3331  Go^aad  v.  WaU,  10  JL  and-W:  W;  Eaton  0.  Swan- 
aea  Water  Co.,  17  Q.  B.  SST,] 

(3)  (Tbe  general  nle  with  remid  to  presoriptive  clalnu  li,  that  eveiy  sneh  claim  Ia  good  if  by 
pmclbillty  it  might  have  bod  a  legat  oommoncenient:  1  Tem.  IL  667,  ante,  pp.  31  and  3&,  and 
not«a;  and  from  ofwanU  of  twenty  rears' eqjoynient of  an  easement  or  profit  a ffrmdr*,  grants 
or,  as  Lord  Eenyon  said,  even  a  hnniuvd  granbi,  will  be  prenimed,  even  againat  ue  down,  if  by 
possibility  tbey  oootd  legally  have  been  made.  11  &aaL  38^  486.  Thos  a  lUrM  market  m^ba 
ojainied  iij  prescription,  which  presumes  a  grant  &om  me  king,  which  by  l*ngtlk  of  time  is  (op- 
posed  to  be  lost  or  worn  oat :  611b.  Dist.  ^ ;  but  if  sacb  a  grant  wonld  be  oontrary  to  an  ezpraM 
set  of  parliament  it  would  be  otherwise.  11  East.  495.  fiat  an  exception  to  the  general  rote  ia 
the  claim  of  toll  thorough,  where  it  is  neoewary  to  ahow  expreasly  for  what  oonaider^on  it  waa 

nted,  tboo^  inch  proof  is  not  neceesory  in  respect  of  toll  tiaverae.  1  T.  B.  667;  1  B.  and 
a  An  ancient  grant  without  date  does  not  neoessarily  destroy  a  prescriptive  right  Ibril  m«^ 
ba  ^ther  prior  to  time  of  legal  momoiy  or  in  confirmation  of  auoh  preacriptive  righl,  which  la 
matter  t«  be  left  to  a  jtuy.  S  Bla.  R.  989.  Nor  will  a  preacriptive  right  be  deatmyed  by  buplica- 
tion  mw«ly  In  an  act  of  pariiament    3  B.  and  A.  1U3.  J 

(»* 


any  gnmt,  it  ehall  not  be  good  by  preacriptioD.  (i)  A  fourth  rale  is,  that 
vnat  is  to  arise  by  matter  of  record  ewraot  be  prescribed  for,  but  mast  be 
claimed  by  grant,  entered  on  record ;  each  as,  for  instance,  the  royal  franchises 
of  deodand^  felon's  g«eda,  and  the  liko.  Theee,  not  being  forfeited  till  the 
matter  on  which  th^  arise  is  found  by  the  inquteJtion  of  a  jury,  and  §o  mode  a 
matter  of  reand,  mt  larMtsr*  Raelf  cannot  be  claimed  vj  an  inferior  title. 
Bat  the  fiMO^iaea  ot  tareaaare-teove,  iraifsy  satvays,  and  the  liEe^  may  be  dained 
iff  pveacription ;  for  Uwy  aria*  fipom  private  ooatlnffensiMr  aa<t  not  from  any 
matter  ot  tvoorcL  (k^  {^4,)  ^  Anoag  niinga  hiewporeal,  wMrib  m^  be  eloimed' 
by  prMoriptiflB,  «  diatinctton  mmt  be  nunk  wttfa  icgard  t»  tiie  manser  of 
preaeribing;  that  is^  whether  »  fmhi  HuAX  prMeribe  in  m  qtie  mttit,.  or  in  himself 
and  his  aiweatera.  ¥V>r,  if  a  man  puMuiOefl  in  m  fv»  «Hatt,  (that  is,  la  himaelf 
and  thoBfl  whose  eatate  be  boMa),  n«tbhig  *f  s  clainiiMe  by  this  preaerip''  p  ^„„c  -r 
tion,  but  such  things  aa  an  incidltnt,  a^i^nMlaiit,  or  apfuvtanaat  to   l-  *- 

lands;  iav  it  wowla  be  absurd  to  elaim  way  thing  a»  the  oonsequoBoe,  or 
appendix  ef  an  estate,  with  which  th«  tjhing  olaimad  has  ns  connerxion;  bnt  if 
ha  prescribea  in  bnaaelf  aad  his  anoeatorsr  be  ni^  pyeacribe  fin  any  thing 
whataoaver  that  Bcs  in  grant:  net  only  things  that  kk  ^partCnant^  bat  alsn 
sndi  aa  saay  be  in  groaa  (A  Thereibn  a  man  may  |masribe,  t^t  he^  and  ^ose 
whose  estate  he  haw  in  the  masw-  ol  Dak,  bwve  «aed'  to  hold  the  advowsoa 
of  Daie,  as  t^pmidant  to-  that  manor ;  but  if  the  adwqwa^  be  a  dietinot 
inh«ritaiMMi>  and  net  ^ipendant,  tiien  lie«a»  only  pnsoribB  in  his  anoeetora. 
So  also  m  man  mi^  presoribe  in  a  ni*e*tate  for  s  oomm«in  iqtpurtnumi  to  a 
manor ;  bnt,  if  he  wonid  prescribe-  for  &  oammon  «m  gnm,  he  mnst  ^«Boribo 
in  himaelf  uid  his  aBoealor&  6.  Lastly,  we-  may  observe^  that  estate*  ^ned  by 
prescription  are  not,  of  oonrse,  deseenaibte  t»  the  heirs  general,  Hke  other  pnr- 
ohaaed  estates^  bnt  ave  an  ewMpbion  to  the  mle.  For,  prt^ierly  ^wakin^,  the 
{nresBription  k  radier  to  be  oonsidOTCd  m  an  evidence  «  »  Ibnnvr  aoqnisition, 
than  as  an  acouisition  tb  novo:  md  therefore,  if  a  man  prescribes  for  b  ri^t  of 
way  in  himself  and  hia  ancestors,  it  will'  desoend  only  to  ttie  blood  of  that  line 
of  ancestors  in  whom  he  so  prescribes ;  thepreecription'in  thiscase  being  indeed 
s  species  of  descent  Bat,  if  be  preseribes  fbr  it  in  a  que  esMa,  it  will  follow  the 
nature  of  thst  estate  in  wbieh  the  pt«scriptSon  is  laid,  and  be  inheritable  in  the 
samemmin^  whether  that  were  acquired'  by  descent  or  parchase;  for  every 
aeoeasory  foUowelh  the  aatnrs  of  its  prinoipid.  (5) 

rU  I  Teat.  «8T.  ftJOo.  UN.  lU.  Cli  Litt  f  1B3.    nnoh,  L  IM. 

(4)  [Tlie  TM»D  for  this  ^Miuelfani  in  not  veiv  mtiifitctofT;  tboagh  tba  ftnrfeitiue  muEt  be 

ofraoord,  ■■- '  -■■-  "■-  -'-'■■ ■--  *••-*  '"'-=' ^-'■*  --*■  ••- 

I  bf  pFemr 
;cl,  wbieh 
hare  the  foiftdtnr 

''  nnuu^nntukii "  in   m    HtrintiHiA  ATmrteikhlR  onlv  to  IncDTDon..,..   ^„.,»v 
-   "fJar  lo  r 

pteumiptioii  at  a  grant,  tbe  osar  ronst  btiTH  beeniwaceable  and  open,  uid  it  must  lure  beea 
advene  to  tbe  owner  of  the  land.  Sargent  r.  BaAard,  9  Tick.  961 ;  Brace  v.  Yate,  10  Allen, 
441;Wat]diHe.  Peak,  13  IT.  E.  30*;  Coming  o.  Oootd,  16  Wmd.  531;  Culi^av.  Burnett,  IT 
id.  1164;  Tiuk  v.  JTofd,  3B  Ma.  iSI;  Pertu  «.  eufield,  37  VU  3ia  It  mnat  also  have 
bean  ooatliiDoiu  for  the  whole  period.  Pollard  u.  Barnes.  3  Cnih.  191;  Bzanch  o.  Doatie,  18 
Conn.  233;  Pierre  «.  FentaTd,  3^  Ke.  436;  Kogera  c.  Sawin,  10  Gray,  378.    And  if  the  moda 


of  naerha*  been  cbaneod  during  tbe  time,  the  par^  oan  clshn  only  to  the  ecteot  that  he  haa 

eontinnondy  eBJojad  the  eaaeniBnt.  M  other  right  for  th«  whole  aniB.     if ■"■    ■--■■' — 

TtArTnnl.l  0.  M.  AB.  614;  Dandv.  Kingscote,6  M.  4  W.  174,     Stackmie  t     . 

f.  Banle,  ISHaati.  31S;  Daritngtonc.  Painter,  7  Pemi.  8t  473;  Belknap  o.  Trimble,  3 


Puge,  577.  But  althouh  the  extent  of  tha  ri^t  i»  to  be  meoanied  and  re^olated  ttj  the 
eliJojTnent  upon  which  ^o  rij^tle  snpportod,  Oia  party  Uyet  allowed  freedom  m  the  mamiec 
of  exerdMOg  it.  See  Ang.  on  WaterconraBt,  i  aaCr  and  eaaet  cited:  And  on  the  general 
dibjeot,  xee  Buirmanc.  Wii!kliffe,15B.Hanr,  84;  Garrett  e.  Jaction,  SO  Penn.  St.  331;Tj'ler 
o.  WilkiniiOD,  4  Uoson,  SiT;  Thomaa  c.  UanihOtdd,  13Kak.  UB,  Bicard  n.  WiUiamjt,  7  miea^. 
109;  ICordaon  v.  Chapin,  97  Masa.  72. 
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CHAPTER  XVIIL 
IV.  OF  TITLE  BY  FORFEITURE. 

FOBFBlTtTBB  ig  a  pnuiibment  annexed  hf  l»w  to  some  itlegal  act,  or  n^li^o^ 
in  the  owner  of  lands,  tenements  or  hereditaments ;  wherebj  he  loses  aQ  his  in- 
terest therein,  and  they  go  to  the  ^rtj  iojored,  as  u  recompense  for  the  wrong 
which  eithw  he  alone,  or  the  public  together  with  himself,  hath  sustained. 

Lajid^  tenements,  and  hereditaments,  may  be  forfeited  in  varioos  degrees  ood 
by  various  means :  1.  By  crimes  uid  misdemeanors.  2.  By  alienatioa  coatnay 
to  law.  3.  By  uon^preaeDtatioii  to  a  benefice,  when  the  forfeiture  ia  denomt- 
nated  a  lagM.  4  By  simony,  fi.  By  non-perfoTmaace  of  conditions.  6.  By 
waste.    7.  By  breach  of  oopyEold  customs.    8.  By  buikmptcy. 

I.  The  foaadation  and  justice  of  forfeitures  for  crimet  and  miidemeanora, 
and  the  seTerol  degrees  of  those  forfeitures  proportioned  to  the  several  ofiences, 
have  been  hinted  at  in  the  preceding  book ;  (a)  bat  it  will  be  mora  properly  con 
sidered,  and  mora  at  targe,  in  the  fourth  book  of  these  Commentaries.  At  present 
I  shall  only  olwerve  in  general,  that  the  offences  which  induoe  a  forfeiture  of 
lands  and  tenements  to  the  crown  are  principally  the  follotring  six :  1.  Treason. 
r*2e8l  ^"  ^^i<"'y-(l)  ^  Misprision  of  treason.  4,.  Pramuaire.  *5.  Draw- 
L  -'   ing  a  weapon  on  a  judge,  (tr  striking  any  one  in  the  presence  of  the 

king's  principal  courts  of  justice.  6.  Popish  recusancy,  or  non-observance  of 
cer^n  laws  enacted  in  restraint  of  pi^>i8t&  (2)  But  at  what  time  they  severally 
commence,  how  W  tbey  extend,  and  how  Joog  they  endure,  will  with  greater 
propriety  be  reserred  as  the  object  of  our  future  in(|uirie8.  (3) 

IL  Lands  md  tenements  may  be  forfeited  by  altenation,  or  oonTeying  them 
to  another,  contrary  to  law.  This  is  either  alienation  in  mot-tmaiH,  alienation  to 
an  alien,  or  alienation  by  pariicular  tenants;  in  the  two  former  of  which  cases 
the  forfeiture  arises  from  the  incapacity  of  the  alienee  to  take,  in  the  latter  firom 
the  incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  mortmain,  in  mortua  monu,  is  an  alienatioa  of  lands  or  tene- 
ments to  any  corporation,  sole  or  a^regate,  ecclesiaBtical  or  temporal  Bac 
these  purchases  having  been  chiefly  made  by  religious  booses,  in  consequence 
whereof  the  lands  be^me  perpetually  inherit  in  one  dead  hand,  this  hath , 
occasioned  the  general  appellation  of-  mortmain  to  be  applied  to  such  aliena- 
tions, (b)  and  the  religious  houses  themselves  to  be  principally  considered  in 
formiilg  the  statutes  of  mortmain ;  in  deducing  the  history  of  which  statutes, 
it  will  be  matter  of  curiosity  to  observe  the  great  address  and  subtle  contrivance 
of  the  ecclesiastics  in  eluding  from  time  to  time  the  laws  in  being,  and  the  zeal 
ifith  which  Buccessive  parliaments  have  pursued  them  tbroneh  all  their  finesses: 
how  new  remedies  were  still  the  parents  of  new  evasions;  till  the  legislature  at 
last,  though  with  difficulty,  hath  obtained  a  decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands  to  any  other  privats 
man  at  his  owu  discretion,  especiiQly  when  the  feudal  restraints,  of  alienation 
were  worn  away.  Yet  in  consequence  of  these  it  was  always  and  is  still  neces- 
r  *269 1  ^"7'  ^"^  ^'^^  corporations  to  have  a  license  in  mortmain  'from  the  crown, 
*■  ■'to  enable  them  to  purchase  lauds ;  for  as  the  king  is  the  ultimate  lord  of 
every  fee,  be  ought  not^  unless  by  his  own  consent,  to  lose  his  privilege  of 
fa}  Book  I,  pace  av.  fb}  Sea  BMtt  1,  ptgt  at.  ft}  t.  K.  B.  Ifl. 

(1)  Now  by  BtatQto  3  and  4  TFilliain  17,  c.  106,  the  fbrftltan,  where  It  exiat*  at  all,  in  onlf  for 
the  life  of  the  person  sttunted.  See  note,  d,  354. 

(2)  Those  Utb  are  Bnce  reperied.     Sealiote,  p,867. 

(3)  [Until  tiie&cta  of  the  seiEin  and  of  tho  forfeitura  are  found  by  an  inqoUtioii  «d  behalf  o* 
the  crown,  or  aa  itis  phraaed,  nntil  "  office  fonnd,"  the  land  Traaahia  m  the  <dbiider,  t — 

red  bf  him.  mbieot  to  beina  diveated  anoii  the  TBOordini 
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escheatB,  and  other  feQdal  profit^  by  the  Testing  of  lands  fn  tenants  that  can 
neTer  be  attainted  or  die.  And  ntch  Kcensea  of  mortmain  seem  to  have  been 
iaecessarjl  amon^  the  Saxons,  about  sixty  years  before  the  Norman  conqnest.  (d) 
But,  besides  this  general  license  from  the  king,  as  lord  paramount  of  the 
kinsdom,  it  was  also  requisite,  whenerer  there  was  a  mesne  or  intermediate 
lonT  between  the  king  and  the  f^ienor,  to  obtain  his  license  also  (upon  the  same 
feadal  principles^,  for  the  alienation  of  the  speeiflo  land.  And  if  no  such 
license  was  ootained,  the  king  or  other  lord  might  respectirel^  enter  on  the 
land  so  aliened  in  mortmain  asa  forfeiture.  The  necessity  of  this  license  fhim 
the  crown  was  acknowledged  by  the  ooDstitutions  of  Ckrendon,  («)  in  respect 
of  advovsons,  which  the  monks  always  greatly  coveted,  m  being  the  ground- 
work  of  subsequent  appropriations.  (/)  Yet  such  were  the  influence  and 
ingenuity  of  the  clergy,  that  (notwithstanding  this  fundamental  principle^  we 
find  that  the  largest  and  most  considerable  dotations  of  religions  houses  hap- 
pened within  less  than  two  centuries  after  the  conqnest.  And  (when  a  license 
could  not  be  obtained^  their  contrivance  seems  to  nave  been  this :  that,  as  the 
forfeiture  for  such  alienations  aecrned  in  the  first  place  to  the  immediate  lord 
of  the  i^,  the  tenant  who  meant  to  alienate  first  conveyed  his  lands  to  the  reli- 
gions house,  and  instantly  took  them  back  again  to  hold  as  tenant  to  the 
monastery;  which  kind  of  instantaneons  seisin  was  probably  held  not  to  occa- 
sion any  forfeiture :  and  then,  by  pretext  of  some  other  forfeiture,  surrender  ov 
escheat,  the  society  entered  into  those  lands  in  right' of  such  their  newly- 
acquired  signioiy,  as  immediate  lords  of  the  fee.  Bnt  when  these  dotations 
began  to  grow  numerous,  it  was  oliserYed  that  the  feudal  services,  ordained  for 
the  defense  of  the  kingdom,  were  every  day  visibly  withdrawn ;  that  the  circnla- 
tion  of  landed  property  from  man  to  man  began  to  ^stagnate ;  and  that  it  *amn  i 
the  lords  were  curtailed  of  the  fruits  of  their  signiories,  their  escheats,  L'  J 
wardships,  reliefs,  and  the  like ;  and  therefore,  in  order  to  prevent  this,  it  was 
ordered  by  the  second  of  King  Henry  III.'s  great  charters,  (g)  and  afterwards 
by  that  pnnted  in  our  common  statute  books,  that  all  such  attempts  should  be 
void,  and  the  land  forfeited  to  the  lord  of  the  fee.  JA) 

But,  as  this  prohibition  extended  only  t»  religions  housM,  bishops  and  other 
sole  corporations  were  not  included  therein ;  and  the  aggregate  ecclesiastical 
bodies  (who  Sir  Edward  Coke  observes,  (i)  in  this  were  to  be  commended,  that 
they  ever  had  of  their  counsel  the  best  learned  men  that  they  could  get),  fonnd 
many  means  to  creep  ont  of  this  statute,  by  buying  in  lands  that  wer^  bonafith 
holden  of  themselves  as  lords  of  the  fee,  ana  thereby  evading  the  forfeiture; 
or  by  taking  long  leases  for  years,  which  first  introduced  those  extensive  terms, 
for  ft  thousand  or  more  years,  which  are  now  so  frequent  in  conveyances.  This 
produced  the  statate  de  religiosis,  7  Edw.  I ;  which  provided,  tnat  no  person, 
religona  or  other  whatsoever,  should  buy,  or  sell,  or  receive  under  a  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatsoever,  nor  should  by  any  art  or 
ingenuity  appropriate  to  himself  any  lands  or  tenements  in  mortmain :  npoa 
pain  that  the  immediate  lord  of  the  roe,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might  enter  thereon  as  a 
forfeitnr& 

This  seemed  to  be  a  snfBeient  security  against  alt  alienations  in  mortmain: 
but  as  these  statutes  extended  only  to  gifts  and  conveyances  between  the  parties, 
the  religions  honses  now  began  to  set  up  a  fictitious  title  to  the  land,  which  it 
'was  intended  they  should  have,  and  to  bring  an  *action  to  recover  it  r  «„..  i 
against  the  tenant ;  who  by  fraud  and  collusion,  made  no  defence,  and  ^  ^ 
thereby  judgment  was  given  for  the  religious  house,  which  then  recovered  the 

fdj  9<-1clFii,  Jnn.  Angl.  1. 1,  t  U. 
fe}Biiclaia<ltflmil»aamlittiyfUmimfo*nimH<ipiir^mamdart,abtgiuat 

0';3e«bonkI,paire»l.  (SJ  A.  B.  m7.  em.  a.  niU.  0am. 

fyj  ymUtllalkuldeatteni  dart  lernm  nam  allaaaommtrtUeiotm.itaguaiaiaaintut 
tadtmdomo  t  ntc  Uetnt  aHeaidomiA  reUttoia  lemat  aUaijuM  tie  ate^yert,i^Kd  irailat  <Uhb 
rtctuU  latendom  r  H  qnU  mtem  dt  cittero  tamm  tiaam  dormi  nUaiora  ute  at  dtrtt.  €t  npvr  t 
*mum  miiai  H-ttM  aantur,  at  terra  iOa  doM^M  nw  OUiaJInMUi  etrrahH-.  Mag.  Cart.  S  Bat.  HI,  e.  S^ 

(tj  9  lu*(.  n. 

6or  , 


871  TbuK  FoHnmna.  [Book  H. 

laad  by  eeatsoM  of  1«f  npon  &  s^^ioaad  vru»'  title.  Awl  tbna  tbey  hod  tiie 
honou  of  inTsntiag  tb«se  dctitiovs  id^iiwatiova  of  right,  which  are  muce 
become  tb«  great  RHmraoce  of  the  kiagoom,  uudw  the  name  of  common  reeoif- 
tri*s.  Bat  QpoK  tfai»  the  statute  of  Weatatiaster  the  atcoaA,  13  Edw.  I,  c.  32, 
eoacted,  tfaat  is  mch  eaam  a  yarj  shall  try  th«  tnie  right  of  the  demandaiita  of 
plaintiffs  to  the  land.,  and  if  the  relioioa*  houaaoc  corporation  be  foand  to  have 
it,  thejriiaU  atUl  reoever  Kiflia;  ot&erwiBeit  ahal)  be  forfeited  to  the  immediate 
lord  of  the  fas,  or  ftke  to  the  aext  kni,  and  fia»lly  to  the  kingi  npoa  the 
immeiUate  or  o^er  lord'a  default.  Aad  the  like  pravinou  vat  made  by  the 
■uceeediniT  diimtST,  {k)  m  caaa  the  teoanta  set  up  croaaea  upon  their  landa 
(the  badges  of  knights  teuplan  and  ho^taUera),  in  order  to  j»ot«ct  them  from 
the  fesdiU  d«naads  of  their  lords,  by  mrtue  of  the  privileges  of  those  religions 
and  miUtay  ordsrs.  Bo  earefel  ina«ed  was  thia  provident  priiuw  to  prevent 
any  futnra  eraaion,  that  when  the  atatuta  of  q*na  smffiores,  18  Ed  v.  I,  alxtli^ed 
all  anbiDfeodatioaar  and  gave  liberty  for  all  men  to  alienate  their  landa  to  bs 
holden  of  thoir  next  iiamediate  lord,  {I)  a  proviso  was  inaerted  (ni)  that  thii 
tfionhtnotoxtend  toat^oriseaaykiad  of  alieuatiaa  in  mortmain.  And  when 
aftMmrd*  tka  method  of  obtHining  4Jie  kiug'a  liceaae  by  writ  of  ad  ^iMd 
damnHm  watt  marked  oat  by  the  stiriiute  27  £dw.  I,  at.  2,  it  was  farther  proTided 
by  ttstnte  34  fidw.  I,  at  3,  that  oo  auch  licouso  should  be  eSeotual^  without  th« 
eoseent  of  the  aMnsQ  or  intermediate  Itmla. 

Yet  still  it  waa  found  difficult  to  aet  bonnda  to  eccleaiaBtical  ingenuity ;  for 
when  tJiey  wem  dn-v«n  out  of  idl  their  former  holda,  they  devised  a  new  method 
of  aonveyanoe,  Ibr  which  the  landa  were  granted,  not  to  themselves  directly, 
but  to  nimiiai^  teoSem  it  iite  u»e  of  tha  religious  houses ;  thus  dlstiiigniBh- 
r  *2731  >i)S  ^*eenthej>0MMno»and  the  v«s,  and  receiving  *the  actual  profita, 
■■  '   while  the  iuaiD  of  tile  hmda  vemained  in  the  nominal  feoffee ;  who  waa 

h^  b^  tite  oonirto  of  eqaity  (then  noder  the  direction  of  the  clergv)  to  bo 
faotmd  in  conaeieace  to  aoeount  to  his  cestu^  que  ttse  for  the  renta  ana  emolu- 
menta  of  the  oatato.  And  it  is  to  those  inventiona  that  our  practisers  are 
indebted  for  the  introduction  of  naea  and  truata,  the  foundation  of  modern  con- 
ve^andng.  Bat,  aniiwtanately  ita  the  inventors  themselves,  they  did  not  long 
enjoy  the  advantage  of  their  new  device;  for  the  atatate  15  Bic  It,  a  5,  enact^ 
that  the  landa  which  had  been  so  purohaaed  to  uses  ahould  be  amortiaed  by 
lioNise  from  tii&  enenrn,  or  else  be  sold  to  private  persona ;  and  that,  for  the 
flitun,  Bsaa  Aall  be  sobieot  to  Hk  atatntee  of  moitmain,  and  forfeitable  like  the 
luide  ^emsalvee.'  And  vhereaa  the  atatutea  bad  been  eluded  by  purchasing 
Jat^  traeta  4^  land,  adjoining  to  cbnrcbee,  and  conaecFating  theior  by  the  name 
of  ebumh'yarda,  anoh  aubOo  imagination  is  also  declared  to  be  within  the  oom- 
paaa  of  the  atatntee  of  mortmain.  And  civil  or  lay  corporations,  ae  well  aa 
ocdeaiariaoal,  are  also  declared  to  be  within  the  mischief,  and  of  course  within 
the  remedy  provided  by  those  salutary  laws.  And  lastly,  as  during  the  times 
of  popery,  lauds  were  freqnently  given  to  superstitioue  uses,  though  not  to  any 
oorporate  bodies;  or  wer«  mode  liable  in  the  hands  of  heirs  and  derisoeB  to  the 
chaj-go  of  ointa,  ebannterie^  and  the  like,  which  were  equally  pernicious  in  a 
well  governed  state  as  actual  alienations  in  mortmain  ;  therefore,  at  the  dawn 
of  the  reformation,  the  statute  33  Hen.  YIII,  c.  10,  declares  that  all  future 
grants  of  landa  fon  any  of  the  purposes  aforesaid,  if  granted  for  any  longer  t«rm 
man  twenty  yeusr  diall  be  void. 

But  during  all  thia  time,  it  waa  in  the  power  of  Hie  crown,  by  granting  a 
license  of  mortmain,  to  remit  the  forfeiture,  so  fiar  aa  related  to  its  own  rights ; 
Mid  to  enable  Miy  sjHritual  or  other  oorponiiion  bo  purchase  and  hold  any  landa 
or  tenements  in  perpetuity ;  which  prerogative  is  declared  and  confirmed  by  the 
itatute  18  Edw.  Ill,  et  9,  c  3.  Bn^  aa  turiibta  were  oonoeived  at  the  time  of 
the  revolution  how  far  such  license  was  valid,  (»)  since  the  kings  had  no 
I  •271 1  *V°^^^  ^  diapenae  with  the  atatntoa  of  mortmain  by  a  clause  of  no* 
^  -I   obitaiUe,  (o)  which  waa  the  usual  course,  though  it  seems  to  have  been 

(t)Cap.W.  n;  1  Iiiat  Ul.  (m)Cap.t.  ^hJ  iHavk.  F.  C.  ffi.  (Hn;;  SMt.  1 W.  A  H.  K.  ^  e.  & 
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wiiMDMsadrf :  {p)  MulM,b7  tbe  gndnW  deelouuo  of  tMaaeirijpaMMMtbnM^ 
tiu  long  epeiation  of  the  sUtate  of  gwM  «wiy<crM,  the  nAi»  «f  ifitensediitte 
lords  were  reduced  to  a  rery  an»U  eciwynM;  it  mw  thei!tSi»e  Brorided  by  tii» 
■(atute  ?  Mid  8  Wm.  Ill,  c  a?,  that  the  ctmtb  Sw  tfae  fiitan  at  it«  ova  discre- 
taea  mtij  gnat  limnaes  to  Bfieoe  or  t»)n  Ib  MArlsMiii,  •£  wlt&Buo«vur  tb«  tea^* 
neaU  n»  be  koldeu. 

After  tae  d*ea«Ution  of  moM^iies  niider  Hecry  VJII,  ihmf^  Um  peliov  of 
&e  lustk  pntlah  mcoeawr  afteted  to  gtnat  a  eeMfity  to  Um  yemowM*  of  wbmr 
knd^  yet,  in  oider  to  reg^n  bo  miadk  af  that  m  aiAlter  tiw  seat  <or  timiditf  of 
tikeir  ovners  augbt  induos  then  to  patt  wkii,  tJK  atotnte*  •£  fpwiwftia  vera 
aaspendod  for  iweaty  yean  1^  the  tdatate  1  tad  2  P.  and  JL  «l  B,  aad  daiiag 
tfaaC  titae,  »aj  ItuidB  or  teneaieata  wen  idloTed  to  fa«  gruited  to  aar  6|iiritau 
eat|)oratimi  wkb«ttt  tay  lifi«BM  vbatoo«Ter,  Asd,  leng  afterwiudB,  tor  a  niw^ 
bettor  puntow,  tiw  aagmentatiea  of  poor  Uviiifi,  it  wm  enacted  by  tiie  Atstnte 
17  Oar.  U,  e.  3,  that  a^jpropiuton  may  aaaex  uie  gnat  dthw  to  we  vicarages } 
and  that  all  benefltsei  nader  KMLpmr  annum  may  be  awgnentod  by  the  pur* 
diow  of  landB,  vithout  liomae  of  nortaiaia  ia  either  e«ea ;  and  the  like  pro- 
riaion  hath  been  aiaea  laade,  in  &voof  of  the  p>%aman  of  (^aeea  Anae'i 
bounty,  (ff)  It  hath  aUo  been  b^  {r)  that  the  stotnto  U  fim.  Vill,  beioie 
auuttoaed,  did  not  extmd  to  any  titii^  bnt  trnpTtHHmtg  \ae»  \  aad  that  thua* 
CweanuB  mw  give  laada  for  the  laaiBtMiiwes  of  a  Hboet  aa  h«8|Mtal,  or  aay 
•titer  eharUabu  aees.  Bat  ae  it  VM  mitabeBdcd  Asm  Kteab  expaiieaee,  th)^ 
BBTioBi  on  their  death-faede  night  nalu  lanf*  and  inprovidMit  diapoaittoiu  er«B 
tor  these  good  porposM,  aad  defeat  the  poutical  eain  of  the  vtatataa  «S  taoit- 
naia ;  it  la  thcmfore  enaot«d  by  the  atatnto  •  Qco.  11,  &  9fi,  that  m>  lands  or 
tonenenta,  or  moner  to  be  leid  ont  thanour  abim  *hs  givea  tat  or  r*vt£'i 
barged  with  aay  eharitabU  nsec  whMbmerer,  anlen  by  d«ed  iaddntod*   ^  ' 

•aecntad  in  the  pieseaoe  of  twu  whnenea  tv^ve  cawadar  mootha  beCwe  tht 
death  oi  the  donm-,  and  rairoUed  ia  the  coatt  of  ohwsMT  aithtn  aix  montha 
after  ita  exe^mtton  (ezoept  atodu  id  the  pnUto  foada,  wbien  na;  be  txanaferred 
widiiD  aix  nouths  preriwii  to  the  doaora  death),  and  anleaa  aneh  gift  be  aoade 
to  tak«  e8^  immediatdky,  and  be  without  power  of  moeatitw :  aad  that  liX 
atfaer  gifta  ahall  be  roid.  (4)  The  two  uaiTeraiticA,  their  odl^aa,  and  the  aohtd- 
ars  npon  the  foundation  of  the  ooUeMttf  Eton,  Wiacheat«r,  and  Weataiiaater, 
am  exctfpted  oat  of  this  aot :  bat  tnm  examptioB  vaa  gvanled  with  thia  pro- 
rfao,  thi^  ao  college  ah^l  be  at  lib^y  to  pnichaae  bmh*  advowiMu^  thaa  ara 
■  eqnal  ia  aonber  to  one  moiety  of  the  fellows  or  atadenta,  opoa  the  leqMctira 
toandataona.  (i) 

S,  Seoondly,  alienation  to  on  aiien  (S)  is  also  a  oaose  of  Gwibitare  to  the  orowa, 
«f  the  land  ao  alienated ;  not  oaly  on  acooost  of  his  ins^Nwity  to  hiM  tb»^ 

(f)  Co.  UK.  W.  (%}  3Ut.  itm&i  Anna,  a.  II.  (r)  I  B«p.  M. 


(4)  Tbe  ftabitea  of  mortmftiu  w«  in  foroa  b  Peniuj'lTWila  sn  fitr  W  tber  pnihtbtt  the  dedi- 
cation lof  pn^rtf  to  mtpentMoOB  uses,  or  cranti  to  oorpontinH  wjtlioat  MMatorr  HMtuo. 
Iffian.  App.  B9t;  HathodiM  OuoA  •.  BenAiffto^  1  wktta,  818;  SKnt,  !Ht  1^  ban 
not  been  adopted  In  the  law  cf  the  ottwr  atatMf  wd  ODcperMloaii  any  Wd  MOMfty  uOiretiiot 
restrioted  by  tbeii  ohartnt,  or  as  It  maj  not  be  foreign  to  Uie  pniposes  of  tbeu  creation.  And 
even  la  Fannaylranla  a  ooiporallon  created  in  another  itale,  wlUt  oapadtr  to  t«ke  propertf  ftir 
it«  eoiporate  pnrpoeee,  mav  hold  laud*  subject  only  to  fuiftltnra  totto  state.  Rsoj'an  v.  QotV^i 
Leime,  14  Pm.  1<N.  8m  Sutbaiaa  to  oonrof aooa*  In  mortaata,  Aug.  aad  jL  ea  Goto,  i  I40i 
Otaat  «a  Onrp.  ge,  M  Mt. 

(C^  Tto  ttetole  4&  Geo.  HI,  a.  101,  Mpaalad  fte  resMetion  frnpoaad  by  tUs  ut  on  oollern^ 
aa  to  tbe  mnber  «f  tbelr  Bdr0«aciiu,  i»  tbM  now  they  mar  bold  them  without  reatriotlaii, 
Mr.  JaatlM  Cetotidca  am  he  beUevea  it  (o  be  nndeivtiMid,  bowerer,  that  aaltbra  (ba  atatBte  9 
Oeall,  ner46  6eo.  Ul.alaU  aflbetad  the  mtniiM* of  tlie  noTtn^n  laws,  tad  tbatalioenaa 
ftoM  tba  «n>wB  fa  «iU  oeaaHary  wDea  a  aoDaga  paiahuea  an  adraww*.  Uany  ooUenH  am 
■nNldad  with  a  praapaotira  lieenw  U>  pnrohaie  In  mortmain  te  »  aert)^  sxtant  i  and  eaoh  a 
lieanta  baa  In  pniotiM  bean  woMdend  nnctant 

(6)  [An  alien  may  be  gnntae  ia  a  deed,  thogghhe  oamiot  hold  tt;  fwoo  "ottoeibaDd'' tbe 
Ud8  iball  bare  it  by  hia  pcnoflatjva.  Oo.  litt.  ](hi6  0a.G8i  t  lMli.47i  tCbittr'a  OoOLli. 
UR.    A»  to  poH-bok  see  1  Mu4. 17  i  All.  14.] 

«>«  , 
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which  oocMiona  him  to  be  pused  hj  in  desoenta  of  load,  (<)  but  likewise  on 
acconnt  of  bis  preflumption  in  attempting,  bj*  an  act  of  his  own,  to  aoqnire  anj 
real  property ;  as  wai  observed  in  the  pmieding  book.  (O 

9.  lastly,  alienations  by  particultw  tenants,  when  they  are  greater  than  ihs 
law  entitles  them  to  make,  and  devest  the  remainder  or  rererraon,  («)  are  also 
forfeitures  to  him  whose  right  is  att&cked  thereby.  As,  if  tenant  for  his  own 
life  aliens  by  feofiteent  or  fine  for  the  life  of  OBothw,  or  in  toil,  or  in  fee ;  (7) 
these  being  estates,  which  either  mnst  or  may  last  longer  than  his  own,  the 
creating  them  is  not  only  beyond  his  power,  uid  inconsistent  with  the  natoie 
of  bis  mtereet,  but  is  also  a  forfeitnre  of  his  own  particular  estate  to  him  in 
remainder  or  reTersion.  (v)  For  which  there  seem  to  be  two  reasona  First, 
because  such  alienatioD  amounts  to  a  rennnciatioD  of  the  feudal  connexion  and 
dependence ;  it  implies  a  refusal  to  perform  the  due  renders  and  serrioes  to  the 
r  *275  1  '**  **'  *  '^  "^  whidt  leatty  is  constantly  one;  and  it  tends  in  ita 
^  -'   consequ^ice  to  defeat  and  devest  the  remainder  or  reversion  expectant ; 

as  thewfbre  thirt  is  pnt  in  jeopardy,  by  such  aot  of  the  particular  tenant,  it  is 
but  just  that,  upon  disoovery,  the  paiticalar  estate  should  be  forfeited  and  t^wn 
fhmi  him,  who  nas  shown  so  manifest  an  inclination  to  make  an  improper  use 
of  it.  The  other  reason  is,  because  the  particular  tenant,  by  granting  a  Urger 
estate  than  his  own,  has  by  his  own  aot  determined  and  pnt  an  entire  end  to  his 
own  original  int«veiit ;  atto  on  sudi  determinatioQ  the  next  taker  is  entitled  to 
enter  r^nlarly,  as  in  his  ramainder  or  reversion.  The  same  law,  which  is  thus 
laid  down  with  regard  to  tenants  for  Ufe,  hohls  also  with  respect  to  all  tenants 
of  the  mere  freehtud  or  of  chattel  intsrests ;  but  if  tenant  in  tail  alienee  in  fee, 
this  is  no  iMmediate  forfeiture  to  the  remainder-man,  but  a  mere  disoontinwmee 
(as  it  is  called)  (tc)  of  the  estate-tail,  which  the  issue  may  afterwards  avoid  by 
due  coarse  of  law :  (x)  fw  he  in  remainder  or  reversion  hath  only  a  very  remote 
and  barely  possible  mta«st  therein,  nntil  the  issue  in  toil  is  extinct  But,  in 
case  of  such  forfeitures  by  particular  tenants,  all  legal  estates  by  them  befon 
created,  as  if  tenant  for  twenty  yeMV  grante  a  lease  for  fifteen,  and  all  chanms 
by  him  lawfully  made  on  the  lands,  shall  be  good  and  available  in  law.  (jr)  For 
the  law  will  not  hnrt  an  innocent  lessee  for  the  Eault  of  his  lessor ;  nor  permit 
the  lessor,  after  he  has  granted  a.  good  and  lawful  estate,  by  his  own  aot  to  avoid 
it,  and  dt^eat  the  intereat  which  he  himsrif  has  created. 

Eqnivolent,  both  in  its  nature  and  its  oonsequenoes,  to  an  ill^al  alienation 
by  the  particular  tenant,  is  the  civil  crime  of  diaelaim&r ;  as  where  a  tenant, 
who  holds  of  Boy.tord,  neglects  to  render  him  the  due  services,  and  upon  an 
action  bronght  to  recover  them,  disclaims  to  hold  of  bis  lord.  Which  disclaimer 
of  tenure  in  any  oonrt  of  reotmi  is  a  forfeiture  of  the  lands  to  the  lotd  (i),  upon 
reasons  most  apparently  feudal.  And  so,  likewise,  if  in  any  court  of  record 
r  *276 1  ^^  ^particular  tenant  does  any  act  which  amounts  to  a  virtual  dis- 
I-  '  cloimer;  if  bedaimsanygreaterestate  than  was  grantedhimat  the  first 

infeodation,  or  t»kes  upon  himself  those  rights  which  belong  only  to  tenant  of 
a  superior  class ;  (a)  if  he  afiBrms  the  reversion  to  be  in  a  stranger,  by  acceptiiw 
his  fine,  attorning  as  his  tenant^  collusive  pleading,  and  the  like ;  {b)  such 
behaviour  amcunts  to  a  forfeiture  of  his  particular  estate.  (8) 

(•)  Bm  puM  IM.  HS.  (f )  BookLMaai  tn.  (a)  Co,  Utt.  «1.  («)Ult.i4U. 

JK|  SM^oak  m,  cb.  10.  (zl  UK.  iilBt-im.  (>)  Cix  Utt.  W.  <*)  Ftaeb,  In,  171. 

la)  Go.  UK.  m.  (M  ibu.  ia. 

(7)  Bnt  noT  by  Ratiite  S  and  ft  Tin.  &  lOQ,  it  ia  ensoted  thM  no  feafflaant  Ai^l  hsva  •  Ux- 
tioos  operstfoD,  snd  finea  and  MOOvmlM  in  Sngland  are  aboliahAd.  ForfUCom  for  tUt  oanae, 
theretbre,  osimot  now  tske  plaee,  as  Uie  doctrine  nevermplied  to  oonveyBDCM  nnder  the  Stmt- 
ntBorUnws.  I  Ondae  Dig.  109 ;  1  Vubb.  BetU  Prop.  9a.  In  the  Dnited  Statei  It  is  dedarad 
bj  ttatnte  in  maaj  of  the  lUtea  that  a  deed  piupOTtlng  to  coavef  a  mtter  intenat  Itnn  the 
nantar  has  ahall  aat  work  a  tnrfUbtn,  batdudlnaBbAoal  to  tnuaferlilBaetitalliitareat,  And 
aiii  is  partly*  the  law  in  tba  «tber  atatM  alao.    See  1  Waabb.  Res)  Prop.  OS,  and  ouaa  eHed. 

A*  tu  foiMinn  bj  disohiiMr  «f  tennie,  see  Doe  «.  nytm,  1 C.  H.  and  B.  137 ;  Due  a.  Wetl^ 
to  A.  and  B.  427. 

-  (8)  [If  saamatMtenpatHlettortileto  bialaodloid,  it  b  a  Ibrialtnra  of  hia  tern;  tod  it  la 
the  aaine  if  he  asaiata  another  penon  to  set  np  raoh  a  dalm :  1  C  M.  and  B.  141.    See  1  P«w 
BIO 


Chap.  18.]  FogFBmmB  bt  Lapse.  27^ 

in.  Lapse  ia  s  species  of  forfeihire,  whereby  tbe  right  of  presentation  to  a 
church  accraes  to  the  ordinary  by  neglect  of  the  patron  to  present,  to  the 
metropolitan  by  neglect  of  the  ordinary,  and  to  the  king  by  neglect  of  the 
metropolitan.  For  it  being  for  the  intereflt  of  religion,  and  the  good  of  the 
pnblic,  that  the  chnrch  should  be  provided  vith  an  officiating  minister,  the  law 
has  therefore  given  this  right  of  lapse,  in  order  to  qnicken  the  patron;  who 
miffht  otherwiee,  by  suffering  the  cnurch  to  remain  vacant,  avoid  paying  his 
eccleaiaatical  dues,  and  frustrate  the  pions  intentions  of  his  ancestors.  This 
right  of  lapse  was  first  egtabtished  abont  the  time  (though  not  by  the  aatbority) 
(c)  of  the  council  of  Lateran,  (d)  which  was  in  the  reign  of  out  Henry  the  Sec- 
ond, when  the  bishops  first  began  to  exercise  universally  the  right  of  institution 
to  churches,  (e)  And,  therefore,  where  there  is  no  right  of  institution  there  is 
no  right  of  lapse :  bo  that  no  donative  can  lapse  to  the  ordinan-,  (/)  nnless  it 
hath  been  angmented  by  the  qneen'e  bonnty.  (jr)  Bnt  no  right  of  lapse  can  accme 
when  the  original  presentation  is  in  the  crown.  (A) 

The  term,  in  which  the  title  to  present  by  lapse  aocmea  from  the  one  to  ijie 
other  snccessively,  is  six  calendar  months  (t)  (following  in  this  case  the  oompn- 
tation  of  the  chnrch,  and  not  the  usual  one  of  the  common  law,  and  this 
•exclusive  of  the  day  of  the  avoidance,  (t)    Bn^  if  the  bishop  be  both   r  »„-„  -i 

Eitron  and  ordinary,  he  shall  not  hare  a  d.ouble  time  allowed  him  to  col-  *■  -I 
te  in ;  (7)  for  the  forfeitnre  accrues  by  law,  whenever  the  n^ligence  has  continned 
fax  months  in  the  same  person.  And  also  if  the  bishop  doth  not  collate  his  own 
clerk  immediately  to  the  living,  and  the  ^tron  presents,  thongh  after  the  six 
months  are  elapsed,  yet  his  presentation  is  good,  and  the  bishop  is  bonnd  to 
institute  the  patron's  clerk,  (m)  For  as  the  bw  only  gives  the  bishop  this  title 
by  lapse,  to  punish  the  patron  s  negligence,  there  is  no  reason  that,  if  the  bishop 
himself  be  guilty  of  equal  or  great^  negligenc^  the  patron  should  be  deprived 
of  his  turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the  metropolitan, 
the  patron  also  has  the  same  advantage  if  he  presents  before  the  archbishop  has 
filled  np  the  benefice ;  and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  bis  own  cierk  to  the  preindice  of  the 
arohbishop.  (n)  For  he  had  no  permanent  ri^t  and  interest  in  the  odvowson^ 
as  the  patron  hath,  but  merely  a  temporary  one;  which  having  neglected  to 
make  use  of  during  the  time,  he  cannot  afterwards  retrieve  it.  But  ii  the  pre- 
sentation lapses  to  the  king, prerogative  here  intervenes  and  makes  adifference; 
and  the  patron  shall  never  recover  his  right  till  the  king  has  mtisfled  his  tnm 
by  presentation:  for  nullum  tempusoccurritregi.io)  And  therefore  it  may  seem 
as  if  the  church  might  continne  void  for  ever,  unless  the  king  shall  be  pleased 
to  present;  and  a  patron  thereby  be  absolntely  defeated  of  his  advowson.  But 
to  prevent  this  inconvenience,  tne  law  has  lodged  a  power  in  the  patron's  hands, 
of,  as  it  were,  compelling  the  king  to  present.  For  if,  daring  the  delay  of  the 
crown,  the  patron  hime^f  presents,  and  his  clerk  is  institntM,  the  king  indeed 
by  presenting  another  may  tarn  out  the  patron's  clerk ;  or,  after  induction,  may 
remove  him  by  quare  impedii :  bat  if  he  does  not,  and  the  patron's  clerk  dies 
incumbent,  or  is  canonically  deprived,  the  king  bath  lost  his  right,  which  was 
only  to  the  next  or  first  presenbition.  {p) 

*In  case  the  benefice  becomes  void  hy  oeath,  or  cesmon  through  plurality  rvqfg  i 
of  henefieca,  there  the  patron  is  bonnd  to  take  notion  of  the  vacancy  at  •■         J 

n,  tl,tr.%,e.».  (t)  See  n^e  B. 

H8,  (g)  at.  1  Om.  I,  It],  e.  le. 

(nl  3  BolL  Abr.  SM. 

(r)  1  B«p.  n.  Cro.  Kite.  M. 

and  O.  6M.  A  paMl  dlBclaimer  hf  teuat  ibr  TMie  li  so  fiHrMtnro.  .9  F«r.  and  D.  39a.  If  a 
tenant  Mt  Ur  laodlnrd  at  deAance,  and  do.BOf  act  dtMb^miDg  U>  hold  of  faim  m  tenMit,  u, 
for  iiutuce,  if  ho  attora  to  •nme  oUier  penon,  no  noUM  to  gait  will  be  nmnsuy ;  for  in  inm 
.ca-ie,  «!ltbon;b  the  wrongflil  operation  of  an  atlonlnieDt  ha*  tioBn  taken  awn,  11  Oeo.  II,  o,  19, 
«.  II,  the  landlord  dm;  treat  bim  »e  a  U«apas«eT.    Boll.  V.P.W;  Ovwp.Wt;  iSch.  aadLdk 
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his  own  peril ;  for  theto  are  nwiten  of  eqtuil  notoriety  to  the  patron  and  wdi- 
datt;  but  in  case  of  a  racancy  by  resignation,  oi  caaonical  deprivatloii,  of  if  a 
derk  preeeuted  be  refneed  for  insufficiency,  ihese  being  matters  of  vlticli  tbo 
bicbop  alone  is  presumed  to  be  cogoixant,  here  tbe  lav  requires  bim  to  give 
notaioe  thereof  to  the  pat3<on,  otherwise  he  can  take  no  advantage  by  way  of 
l^»e.  (o)  Neither  shall  any  lapse  thereby  aocrae  to  the  metropolitan  or  to  tha 
king ;  for  it  is  nnivergally  tme,  that  naf£er  the  archbi^op  nor  the  king  shall 
ever  present  by  lapse,  but  where  the  immediate  ordinary  mieht  have  collated  by 
lapse,  within  the  six  menths,  and  bath  exoeeded  his  time :  tot  the  first  step  or 
b^inninz  faileth,  et  quod  non  iabet  prixci^um,  non  hdbet  finem.  (r)  If  the 
bi^iop  refuse  or  neglect  to  examine  and  admit  the  patron's  clerk,  without  good 
reason  assigned  or  noUce  given,  he  is  styled  a  distnrberhj  the  law,  and  shall  not 
have  any  title  to  freaent  m  lapse;  for  no  man  shall  take  advantage  of  his  own 
i^i^^S-  (')  ^^  ^^  ^^  rigot  at  presentation  be  litigious  or  contested,  and  an 
action  be  brought  against  the  bisnc^  to  try  the  title,  no  lapse  shall  incnr  till  the 
question  of  ri^t  be  decided,  (t) 

IV.  By  nmo&y,  the  right  of  presentation  to  a  living  is  forfeited,  and  Test«d 
yo  hae  via  in  tne  crown.  Sinony  is  tbe  corrupt  presentation  of  any  one  to  an 
ecclesiastical  benefice  for  money,  gift,  or  reward.  It  is  so  called  from  the  resem- 
blanoe  it  is  s^  to  bear  to  the  sin  of  Simon  M^gas,  though  the  parohoMng  of 
holy  orders  seems  to  ^proacb  nearer  to  his  cdFenoe.  It  was  by  the  canon  law  a 
vdiy  grievou  crime:  aid  is  so  much  the  more  odious,  because  as  Sir  Edward 
CoKeobaerv6s,(u)  it  is  ever  acoompanied  with  peijnry;  for  the  presentee  is  sworn 
to  have  oommitt«a  no  umony.  However,  it  was  not  an  ofTenoe  pnoisbable  in  a 
oriminiJ  way  at  the  comnou  law;  (w)  it  being  thought  sufficient  to  leave  the 
r  *S79 1  ^^'^  ^  ecclesiastical  o^isiirea.  But  as  these  did  not  aflbct  *the  simo- 
L  -l  niaoU  patron,  nor  were  efficacious  enough  to  repel  the  notorious  prao- 

tioe  of  the'thinKi  divers  acta  of  parlioinent  have  been  made  to  restrain  it  by 
Bwons  of  civil  ^ufeitures ;  which  the  modern  prevuling  usage,  with  regard  to 
nuritual  preienneots,  calls  aloud  to  be  put  in  execution.  I  shall  briei^  con- 
aider  them  ia  this  plac^  because  they  devest  the  oomipt  patron  of  the  nght  of 
preseatalioa,  and  vest  a  new  right  in  the  crown. 

By  the  statute  31  Eltx.  c.  6,  it  is  for  avoiding  of  simony  enacted,  that  if  any 
pAtroD  for  any  corrupt  consideration,  by  gift  or  promise,  directly  or  iudirectly, 
■hall  present  or  oolliU«  any  person  to  an  ecclesiastical  benefice  or  dienity ;  such 
nretentation  shall  be  void,  and  tbe  presentee  be  rendraed  ino^iafcle  of  ever  enjoy- 
ing the  Bune  benefioe ;  and  the  erown  shall  present  to  it  for  that  turn  only,  (z) 
But  if  the  presentee  dies,  without  beine  convicted  of  such  simony  in  his  life* 
time,  it  is  enacted  by  statute  1  W.  and  T&..  c  16,  that  the  simoniocal  contract 
shall  not  prejudice  aoy  other  ionoeent  patron,  on  pretence  of  lapse  to  the  crown 
or  otherwise.  Also  by  the  statute  12  Ann.  st  S,  c  13,  if  any  person  for  money 
or  profit  sbi^t  procure,  in  his  own  name  or  the  name  of  any  other,  the  next  presen- 
tation to  any  living  ecclesiastical,  and  shall  be  presented  thereupon,  this  is  de- 
olaied  to  be  a  simoniaoal  contract;  and  the  party  is  subjected  to  all  the  ecclesi- 
astical peoaltiee  of  simony,  ia  disabled  tiom  holding  the  beneSoe,  and  tbe  pre- 
sentation devolves  to  the  crown. 

'  Upon  these  statutes  many  qnestiona  have  arisen,  with  rt^^ard  to  what  is,  and 
what  is  not  simony.  And,  among  others,  these  points  seem  to  be  dearly  settled : 
1.  That  to  purchase  a  presentation,  the  living  being  actually  vacant,  is  open  and 
notorious  simony :  (i/)  this  being  expressly  in  the  stoe  of  tbe  statute.  2.  That 
for  a  clerk  to  bargain  for  the  next  oreMotation,  the  inoumbent  being  siok  and 
about  to  die,  was  simoDy,'«TeB  before  the  statute  of  Queen  Anne:(f)  (9)  and 

C7j4nap.TS.    1IBM.SS1  fr;  Ce.  UH  SM,  M,  fj;  t  BsO.  Abr.  MS.  f(>  Co.  UU.  014. 
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(9)  [Mr.  (3Dl«tlaii,lnlilBDote  vfaa  tbe  pisMge  ra  tha  tert,  nimlnda  tu,  that  "ft  hw  beca 
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noT,  b;  tiitt  ilatate,  to  paeohue,  either  m  hia  own  n^une  or  anotliBr'e,  the  atat 
preBentation,  and  be  thereupon  presented 'at  any  future  tWe  tp  the  i*oqa-| 
Eviag,  is  direot  and  p»lpabld  simoay.  But,  3.  It  is  Wd  that  fer  a  flither   L  J 

to  purohaaa  such  a  pi^wmtatipa,  ia  order  to  {divide  for  his  son,  is  oot  simony: 
for  the  Boa  is  oot  coacemed  iu  the  iMrgaio,  and  the  father  is  i)y  nature  bound 
to  make  a  provision  for  hiqi.  {a)  i.  That  if  a  siffionittftal  cootraot  be  made  with 
the  patron,  the  clerk  not  being  privy  th^eto,  the  presentation  for  tliat  tarn 
shall  indeed  de¥olTe  to  the  crown,  as  a  puniahnient  of  the  guilty  patron ;  bnt 
the  clerk,  who  ia  inuooent,  itoes  not  iucnr  any  disahility  or  fomiture.  {b)  5.  That 
bonds  given  to  pay  money  to  charitable  usee,  on  rpceiring  a  presentation  to  » 
living  are  nqt  simoniacal,  {o)  provided  the  patron  or  his  celatipns  be  not  bene- 
fitted thereby;  (iJ)  for  tbif  is  no  oornipt  oonajdemtion,  moring  to  the  patron. 
€.  That  bonds  of  reeignation,  in  caBe  of  non-residence  or  tMcing  any  other 
living,  are  not  aimoniaoil ;  (e)  there  being  no  corrupt  consideration  herein,  but 
Buch  only  aa  ia  for  tko  good  of  the  public  So  also  bonds  to  resign,  when  the 
patron's  son  conges  to  canonical  age,  are  legal;  upon  the  reason  before  given,  that 
the  father  is  bound  to  provide  for  his  aou.^  7.  lastly,  geqeral  bqn4s  to  r^tgn 
at  the  patron'a  request  ftre  held  to  be  legal :  (g)  for  tbey  may  possibly  be  given 
for  one  of  the  legal  considerations  before  mentioned,  and  where  there  is  a  pos- 
sibility tliat  a  transaction  may  be  fair,  the  law  will  not  snpposd  it  iniquitous 
without  proof.  (10)  But,  if  t£e  party  can  prove  the  contract  u)  have  been  a  cor- 
rupt one,  such  proof  wilt  be  admitted,  in  order  to  show  the  bond  simoniacal, 
and  therefore  void.  Neither  will  the  patron  be  suffered  to  make  an  ill  use  of 
such  a  general  bond  of  resignation ;  as,  by  extorting  a  copiposition  for  tithe^ 
procuring  an  annuity  for  his  relation,  or  by  demanding  a  resignation  wantonlj 
or  without  good  cause,  such  as  is  approved  by  the  taw ;  as,  for  the  benefit  of  bis 
ytjaiPaLIU.   On.J^.MI.         f«Jtr<V(l<n-         (di8tt4.m. 


Bsirett  0.  Qlubb  (Uis  cwa  lefwred  to  1?  Ur.  Cbrutiui),  wu  repodiftied  b;  the  court  of  king's 
bench,  the  pnneipla  of  thqt  «Aaa  h^  Bince  been  re-establuhed.  In  Fui  v.  The  Bishup  qf 
Chatter,  wh«n  »  eoQtnct  wm  maie  for  the  ule  of  the  next  preoentation  of  a,  living,  tbe  cou- 
baotjag  ^Tties  U  the  lime  kmo^ring  the  inonmbeut  to  be  at  the  point  of  death,  it  was  held  by 
the  ogort  td  Ung**  beiich,  that  thq  oontraot  wu  nmoDisoal,  and  tbe  preaenlatirat  made  iu  pnr- 
enance  thereof  by  the  parohaser  void ;  although  the  clerk  presented  was  not  privy  to  tbe  truni- 
»nd  the  ooDtraot  vu  not  entered  into  with  a  view  tu  the  preientaUun  of  any-partiaalai 
But  U(ie  jad^eut  vae  reversed,  oa  appeal,  lij  the  houw  of  tarda.    See  2  B.  and  Ot. 


_i,  presenlod  Mr.  Ejre,  his  clerk,  t     ._^ 

Irifthop  of  JjDDdoa,  lat  Institution.  The  liubup  retiiKed  to  admit  the  preeentation,  becaiute  Ur. 
E^  bad  given  a  general  bund  of  resignation;  upon  thU,  ICr.  Pfftcba  brousbt  a  guare  itapeiUt 
ftgainat  the  bi«hQp,  tq  vhiidi  tb«  bifhop  pl^^ded  taat  Uie  praaentatiMi  was  aunoniacal  and  vuld 
bv  iWHQn  of  the  bmd  of  reingaatioa  j  and  to  this  plea  l(r,  Ffytohe  demnixed.  from  a  aehat 
fi  Jndioiftl  deuMooa,  the  euort  of  cooiaiuu  pleas  thought  UiemgolvBs  bound  to  dotennine  ia  bin 


&vpiir;  and  that  JndgQient  WW  affinned  bf  theooart  of  kins')  ba&i^;  but  these  judgm> 
afUrwaida  levened  bf  the  boiue  a$  lorda.  The  prindpal  question  was  ibU,  yu. :  wbether  sncb 
--"  "'■  -  --"  —>---"  -the  paljou  under  the  31  Elii.  o.  6:  if  it  were  bo, 
B  Kimnniacal  and  void.  Such  a  bond  is  so  man- 
0  the  potroa,  that  it  is  uupriung  that  it  should 

_.„  _-. , ^ not  ateiw^l  within  the  meamng  of  the  Rtatuto. 

Tet  many  lewned  nw&  9ra  di«satUfied  wid>  this  detarrniiiatinn  of  the  lords,  and  are  of  opinion 
that  their  judgment  wonld  be  diSareot,  if  the  qqaation  were  bEonslit  before  them  ft  second  time- 
Bat  it  1b  ganenily  nnderBtood  that  the  lords,  from  a  regard  to  t^eir  dignity,  and  to  preserre  a 
poDSBtoncy  in  tb^ir  Judgments,  will  never  penuit  a  question  whieh  they  bare  once  decided,  to 
be  again  detiated  iu  (heir  hoUM.  3p.a  1  Bro.  1266.  The  case  of  The  Bishop  oC  London  v.  Pfytche, 
U  repiffted  at  length  in  Cunniugbam's  t<aw  ot  Slmonr,  p.  53.1  Upon  the  same  salyect,  see  the 
kter  cflnea  of  Bavlatt  «.  Bvwiatt,  1  Jac  and  Wal  •,£/!&;  Duuhwood  v.  Pcytou,  18  Tes.  37; 
inetcber  e.  Lord  Sondes,  3  Bins.  503,  S.  C,  5  B,  and  A.  835 ;  and  aM>  the  statute  9  Geo.  IT,  0. 
94.  And  see  Bagshaw  v.  Bossle;,  4  T.  E.  78;  Fortodsi  e.  TThistun,  id.  3&9;  Hewman  v.  New 
inw,  4  H.  and  B.  71. 
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own  8011,  or  on  ooconnt  of  non-ieadeno^  plonli^  of  liriags,  or  groM  immonli^ 
in  tbfi  inonmhent  (A) 

r  *281 1  *^'  ^^^  °^^^  kind  of  forfeitnrefl  are  those  b^  breath  or  non-peifona- 
*■  ^  ance  of  a  conditum  annexed  to  the  estate,  either  expreedy  by  deed  at  its 
oii^nal  creation,  or  impliedly  by  law  &om  a  prinoiple  of  natural  reaacna.  Both 
which  we  coDsideied  at  large  in  a  former  chapter,  (t) 

VI.  I  therefore  now  proceed  to  another  Bpeoiee  of  forfeiture,  tiz.:  by  wu^ 
Waste,  vaaium,  is  a  spoil  or  desti-nction  in  honees,  gardens,  trees,  or  other  oor> 
poreal  hereditaments,  to  the  dishersion  of  him  ttiat  hath  the  remainder ornT^i- 
iion  in  fee-simple  or  fee-tail,  (i)  (11^ 

Waste  is  either  voiwUary,  which  is  a  crime  of  oommission,  as  by  pnlliDZ  down 
a  hoQse;  or  it  wpermisnvt,  (13)  which  la  a  matter  of  otnisnon  only,  as  by  snf- 
feriog  it  to  foil  for  want  of  necessary  reparations.  Whaterer  doee  a  lasdng 
dsmiwe  to  the  freehold  or  inheritance  is  waste.  {I)  Therefore  rranoving  waio- 
soot,  floors,  or  other  things  once  fixedtothefreeholdofahons^  is  waste.  ^)  (IS) 


poHsessioli,  and  thorsToTe 
law,  fur  what  haa  bean  ci 

beitiK  wlchout  impeaohineDt  of  vuU,  wooli. _ 

wood,  and  put  the  produce  into  bis  own  pucket :  the  owner  of  the  first  estate  of  inheritance, 
■t  the  time  when  the  timber  woa  cat,  \»  the  party  entitled  to  redrefls  in  snch  case.  Pigot 
V.  Ballock,  1  Ves.  Jun.  484 ;  Whitfield  v.  Bewit.  S  P.  Wms.  343.  However,  a  tenant  f<v  Kfb  m 
lemainder,  though  he  onnnot  establish  an}'  propertj  in  timber  aotoally  seTered  dming  a  prior 
wtate,  mav  bring  a  bill  to  reftrain  waste ;  and  he  maj  sustain  snob  a  snit,  alUiOBgh  be  IiM  not 
the  immediate  remainder,  and  notwithstanding  his  eotate,  whenerer  it  ootnes  into  posdesmon, 
will  be  subject  to  inipearhment  fur  waste ;  for,  though  he  will  have  no  right  to  the  timber,  he 
will  have  on  interast  in  the  mast  and  shade  of  the  trees.  So,  trasteea  to  prMervo  oontliigent 
lemalnders  m^  maintain  a  suit  for  a  amilar  injunction,  even  Uumgh  the  eantlngent  re- 
mainder-meQ  have  not  come  into  eaae.  Peirot  v.  Femt,  3  Atk.  9S ;  Stajisfield  «.  H*ba«bam, 
to  Ves.  9Sl ;  Qartb  e.  Cotton,  3  Atk.  754.  It  is  tme.  that,  In  cases  of  l^ial  wwte,  ifSwre 
he  no  person  oapible  of  maintaining  an  action,  before  the  paitr  who  eommltted  tlM  waste 
dies,  the  wrong  is  then  withoat  a  remedy  at  commoD  law ;  bat,  where  the  qaestiim  i«  brought 
without  the  cngninnoe  nf  eqnitj.  thoaa  cooite  say,  nnanthraiied  waste  shall  not  be  eom- 
mitted  with  impunitj ;  and  the  prodnoe  of  the  tortions  act  shall  be  laid  np  ttir  the  benefit 
of  the  oontinKent  remaindet-mea.  Marqnis  of  Lansdowne  v.  IfarahinneBa  Dowacur  of 
Lansdowne,  1  Mad.  140 ;  Bishop  of  ITiiiohaatHr  v.  Eul^t,  1  P.  Wms.  407 ,-  Ananvm.  I  Tea, 
iva.  93.] 

(IS)  [Wbeie  an  estate  is  given  far  life,  without  impeachment  of  waste  other  Sunt  leilfia  wute, 
this  will  excnse  permianve  waster  Lanadowne.  v.  Lanitdowne,  1  Jao.  and  Walk.  SSS;  if  the 
tenant  for  life,  nnder  sooh  a  limitation,  oat  timtier,  Sir  Wm.  Qrant,  H.  B.,  seems  to  hare  felt  it 

Snestionable  irttether  the  tenant  ounld  appropriate  to  himself  the  principal  money  jaodnced  i^ 
M  sole  of  tnoh  timber,  though  he  held  it  clear  he  was  entitled  to  the  intereat  thveiif  tor  bU 
life;  Wlckhamv.  Wickham,  l^Teg.  4^;  8.  C,  Cooper,  290;  bnt,  from  the  case  of  Tiltlamsv. 
WillJamH,  12  East,  S90,  it  shooid  appear  ttiat  the  tenant  for  lite  wonld  have  Uie  ratire  proper^ 
In  timber  so  cat  down.] 

(13)  [Between  the  h^  and  eieontw  there  haa  not  been  any  relaxation  of  the  auoient  law 
with  r^iord  to  fiitnies,  for  there  Is  no  roaaon  why  the  one  shonld  be  moro  favored  thaa  the 
other,  or  Uie  courts  would  be  dixposed  to  assast  tne  heir,  and  to  prevent  the  loherltauoe  fhnu 
beini  dismembered  and  dinfigared.  If  the  Inheritance  cannot  he  enjojed,  without  the  tluncs 
ia  dupnte,  the  owner  could  niiver  mean  b>  give  them  to  the  eieoutor,  as  in  the  cane  of  aatt- 

nsnied  with  mortar  to  a  brick  floor,  and  without  which  the  salt  wwks  prodDce  nonprofit; 
if  removed  are  of  very  little  value  to  the  executor,  as  tAA  materials  only.  1  Hen.  lU.  Satt, 
n.  a.  Bnt  the  conrts  are  moro  favorable  to  an  eiecntor  of  a  tenant  ft>r  lire  i^aiiMt  ■  penpon 
in  remainder,  and  therefore  thev  have  held  that  his  executor  shall  have  the  benefit  of  afire 
engine  erected  by  a  tenant  for  life,  because  the  colliery  might  be  woAed  without  it,  tboagli  not 
ao  conveniently.  3  Atk.  13.  With  regard  to  a  tenant  fiir  years,  it  is  fblly  astobliahed  be  mar- 
take  down  nHeftal  and  necessary  erections  for  the  benefit  of  his  trade  or  manidaetsre,  and 
which  enable  him  to  carry  it  on  with  more  advantage.  Bac.  Ab.  Eiscntor.H.  3;  3Esp.li; 
fi  East,  8S.  It  has  been  so  held  in  the  case  of  cider  mills.  A  tenant  fur  years  mu  aho  eanr 
away  ornamental  marble  chimney  pieoes,  wainscot  fixed  only  by  sorewa,  aod  such  Kke, 
Where  the  tenant  haa  oovenanled  to  leave  all  Imildings,  Ao.,  he  oannat  removtt  ev«i  ereetiims 
for  trade.  I  Tannt.  19.  Where  a  tenant  lor  yean  haa  a  ri^t  to  remove  eiMtions  aod  fix- 
tures during  his  lease,  and  omita  doing  it,  he  is  a  trespaieer  afWwMds  for  goin^  tpi>i>  t^e  land, 
but  not  a  traspasser  de  htM*  (uiM*'''o'^-  SEastjSB.  A  &rmei  whuraiseayoong&uittnesaodia 
614 
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If  B  honee  "ba  deetroyed  by  tempest,  lightning,  or  the  like,  which  is  flie  act  of 
ProvideDce,  it  is  no  waste :  bat  otherwise,  if  the  house  be  burnt  by  the  carelesB- 
nese  or  negligence  of  the  lessee:  though  now  by  the  statnte  6  Ann.  c  31,  no 
action  will  lie  gainst  a  tenant  for  an  accident  of  this  kind.  (11)  Waste  may 
also  be  committed  in  ponds,  dore-honses,  wurens,  and  the  like ;  of  so  reducing 
the  nnmher  of  the  creatures  tbereia,  that  there  will  not  be  sumcient  for  the 
reversioner  wben  he  comes  to  the  inheritsnce.  (« )  Timber,  also,  is  a  part  of  the 
inheritance,  (o)  Such  are  oak,  ash,  and  elm  in  all  places;  and  in  some  particn- 
lar  oonntries  by  local  custom,  wbere  other  trees  are  generally  used  for  building, 
tliey  are  for  that  reason  considered  as  timber ;  and  to  cut  down  snoh  trees,  or 
top  them,  or  do  any  other  act  whereby  the  timber  may  decay,  is  waste,  (p)  But 
underwood  the  tenant  may  cut  down  at  any  seasonable  time  •that  he  |-  maaz  i 
pleases ;  {g)  and  may  take  safiQcient  eatovere  of  common  right  for  house-  '-  ^ 
bote  and  cart-bote ;  nnless  restrained  (which  is  usuall  by  particniar  covenants  or 
exceptions,  (r)  The  conversion  of  land  &om  one  species  to  another  is  waste.  To 
convert  wood,  meadow,  or  pasture,  into  arable ;  to  turn  arable,  meadow,  or  pasture 
into  woodland ;  or  to  turn  amble  or  woodland  into  meadow  or  pasture,are  all  of 
them  waste.  {»)  For,  as  Sir  Edward  Coke  observes,  (l)  it  not  only  changes  the 
course  of  hasbandry,  but  the  evidence  of  the  estate ;  when  such  a  close,  which  is 
conveyed  and  descnbed  as  pasture,  is  found  to  be  arable,  and  e  converso.  And 
the  same  rule  is  observed,  for  the  aome  reason,  with  regard  to  converting  one 
species  of  edifice  into  another,  even  tfaongh  it  is  improved  in  its  value,  (u)  To 
open  the  limd  to  search  for  mines  of  metal,  coa),  ftc,  is  waste ;  for  that  is  a 
detriment  to  the  inheritance :  (u)  (15)  but  if  tiie  pits  or  mioes  were  open  before, 

f»)Co.Utt.Sl  (oJi'Bep.m.  rpJCo.LlU.O.  fvJ  >  BoH.  Abr.  SIT. 

fr)  Co.  UU.  a.  (t)  Hob.  SK.  0}  1  Init.  U.  (■»}  1  Ler.  Me.  (v)  t  Ritp.  ll 

dcmieed  land  for  fijllng  np  his  Istuor'B  orohards,  !a  not  entitled  to  Mil  tbem,  tmleu  he  is  a  iiQrMT7- 
man  by  trade.    4  Tanat.  ;I1G.1 

Upon  the  general  subject  of  flxtnreu  bw  Ainott  and  Forrart  on  riitnreB ;  Elwe*  v.  Mawe,  and 
ttie  notes  thereto,  in  i  Smich'e  Leading  Cams  99 ;  Washb.  Keal  Prop.  a.  1 ;  'WiUIanu  on  Pert. 
Prop.  13  notea  to  3d  American  ed.;  inllard  on  Rent  Estate,  83-90. 

(It)  [With  a  pmriito,  hon-oTer,  that  the  act  sball  Dot  defeat  utf  c^reement  between  tend- 
lori  wid  tenant    Bee  the  stalote.     Bnt  if  a  lessee  covenants  to  pay  rent ;  and  to  repair  with. 


<n  of  casoalties  hj  fire ;   he  may  l>e  obliged  to  pay  rent  during  the  whole 

, le  premises  are  bonit  down  by  accident  and  never  rebailt  by  the  ieoeor,     1  T, 

B.  310.    >kir  can  be  be  relieved  by  a  court  of  eqnity ;  Anxt.  6S7 ;  nnless  perhaps  the  landlord 


baa  received  the  value  of  his  premises  by  insuring.    Amb.  631,     And  if  he  covenanta  to  repair 

Eiiiierally  without  any  e^resa  eiceptioofi,  and  the  premiaee  are  boraed  down,  he  ie  bound  to  re- 
uild  them.    6  T.  R,  660, 

Dut  thoT^  the  tetmtit  is  not  liable  for  the  unroofing  of  hlo  hrnue  bv  a  tempeat  he  may  be 
liable  for  waste  if  he  enSbr  it  to  remain  uncovered.  Pollard «.  Shaa9^,l  Dall.  310.  And  ho 
is  liable  for  waste  committed  npon  the  premlHee  by  a  treapawer,  becatue  it  is  his-  duty  to  pro- 
teet  them.  Fay  n.  Brewer,  3  Hck.  SCR.  The  statute  of  Anne  referred  t<)  in  the  toit  Is 
adopted  hito  the  common  lav  of  this  cfluntjy ;  Wainscott  o.  SilverB,  13  Ind.  497 ;  but  the  aooi- 
dental  destiactjon  of  a  building  leased  wiui  the  land  on  whioh  it  xtood,  would  not  exonae 
the  tenant  from  the  payment  of  rent;  tbongbif  the  lease  was  of  apart  of  abnildlne  only,  and 
thu  biuldiiu;  waa  destroyed,  so  that  the  aabjoct  matter  of  the  leaaeno  longer  existed,  Uiengbt  to 
roDta  would  be  extiiiKuished.  'Wintou  v.  Comiah,  6  Ohio,  477 ;  Graves  n.  Berdan,  !29  Barb.  100. 
Sec  post,  book  3,  p.  d28,  n. 

(15)  [It  is  in  order  to  prevent  irremediable  injury  to  the  Inberitanoe  that  the  ooart  of  chan- 
cery will  frant  injunctions  against  waste,  and  allow  affidavits  to  be  read  in  support  of  such 
iiijniiction«:  the  defendant  might  possibly  l)e  able  to  pay  for  the  mischief  done,  if  it  could 
^Uimataly  he  prof  ed  that  his  act  was  tortious ;  but,  if  any  thing  in  about  to  be  abstracted  which 
cannot  be  lestored  in  speeie,  no  man  ought  to  be  liable  to  have  that  taken  away  which  cannot 
be  replaced,  merely  because  he  may  possibly  recover  (what  othera  may  deem)  an  equivalent  in 
money.    Berkeley  u.  Brymer,  9  Ves.  356. 

In  genNvl  cages,  for  the  purpose  of  dissolvingan  Injunction  nuitadttcjNirt^,  the  entablished 
piactwa  to  to  give  credit  to  the  answer  when  It  comes  In,  it  it  denies  alt  the  circumstances 
npOB  which  the  equity  of  the  ptuutiS's  application  rests,  and  not  lo  allow  affldavitx  to  be 
read  tn  oontradlctioi;  to  snch  answer:  Clapham  v.  White,  B  Tea.  36;  but  an  exception  to  this 
rale  is  made  in  cases  of  alleged  irremediable  waate :  Potter  «.  Chapman,  Ambl.  99 ;  and  in 
ciUKs  analogoua  to  waste :  Feaeflck  v.  Peacock,  16  Tee.  61 ;  Oibbe  v.  Cole,  3  P.  Wnu.  364 ;  yet 
even  in  i-uch  cases,  the  plaintiff's  affidavits  mnat  not  go  to  the  qnestion  of  (t(b,  bnt  be  con- 
fined  io  the  qneation  <rf  iact  as  tu  wattt  done  or  threatened.    Hoiphett  e.  Jones,  19  Tea.  3&L 
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it  is  no  Tute  foE  the  teofutt  to  continqe  digBfitig  (li^q  for  his  oti|  p# :  (w)  for 
it  is  now  b^oRie  the  mere  adhii&I  profit  of  tfip  l(md-  The*  three  we  ttio  gen- 
eral heads  of  waat«,  t4s^  in  honaes,  in  timber,  9u4  iq  Innd-  Thonglf,  m  wa? 
beiore  said,  whatever  else  tends  to  the  destruction,  or  ^predating  the  yain»,  of 
the  inheritance  ig  oonsid^^  ^J  ^^^  i*^^  &&  waste- 
Let  ^8  no^t  see,  who  are  liable  to  be  paoished  for  coQuoittiDg  waste.  AnS 
by  the  fei^d^l  law,  fends  b^ng  originally  granted  foi  life  onlj)  we  find  that  iha 
rule  was  general  for  all  yassali  or  feudatories;  "si  vaaaUits  f^udvin  dmaipa- 
verit,  aui  imimi  delrimeuto  deierius  faceril,  privubilMr"  \x)  B«t  ;n  our  an*>i<^iit 
oommon  law  tiie  rule  was  by  no  means  ap  l^r^e ;  for  not  only  b^  tltat  waa  geised 
of  an  estate  of  inheritance  might  do  ^  he  pleased  with  it,  but  lOso  w^ste  was 
not  punishable  in  any  tenaot,  save  only  in  three  persous;  gnardJau  in  chivalry, 
r  *383 1  ^''^^  ^^  dower,  and  tenant  by  the  ^curtesy ;  (^)  ^d  not  in  t^ant  for 
*-  -'  life  or  y^ars.  (?)  And  the  reason  of  the  diversity  was,  that  tbe  estate  of 
the  three  former  was  created  by  the  act  of  the  law  iteel^  whioh  therefore  gave  a 
remedy  against  them ;  but  tenant  fur  }ife,  pr  for  years,  came  in  by  the  demiae 
and  lease  of  the  owner  of  the  fee,  and  therefore  he  might  have  provided  against 
the  committing  of  waste  by  his  lessee ;  and  if  he  did  not,  it  was  h$s  pwn  default. 

(w)  Hob.  les.  W  Wright.  U. 

(V)  It  wu  hoirereT  ■  ^onhl  whetber  waste  wai  Biiiilati&li)«  »t  tha  ooowioq  1»t  iu  (snaitt  bj  ttaf  cnileir. 
Segiitn.    Bro,  Abr.  Mt.  ifwff.SS.    llii(t.an. 


Korw^  V.  Boir^ld.  153 ;  ConnteM  of  Strathmiire  r.  Bowm,  1  Cox,  SM.  And  m  to  matters 
vhich  the  pliduUff  vra»  aogounted  Kith  frhea  he  filed  hii  blU,  he  ooght  at  that  tSme  lo  faavs 
HtBt«d  them  npop  offidaTit,  in  order  to  pve  ^be  defendant  an  opportuni^  of  eiplsining  or 
deitfins  t))Bin  bj  bis  uuver;  Lawson  «,  Uifrgw,  1  Piioe,  '306;  UiQUEh,  of  eonrSaf  sots  of 
waste  done  gnbaeqaentl;  to  the  filing  uf  the  bill  would  be  entitled  to  a  distinct  coneidenitiou : 
Smylhe  «.  Snifthe,  1  SwNtst.  £53 ;  and  wbwe  allegationg  in  aa  iajnuotiiin  Ull  bava  beat 
qaiUiei  admitted  nor  denied  iQ  tba  answer,  tbere  can  be  no  gnrprise  on  the  defendant;  and  it 
^uald  iieem  that  affidavits  In  Hnppcirt  of  thuM  atle^tiims  may  De  read,  tbon^  tber  were  nut 
il«d  till  atlcr  tbe  answer  via  pnt  in.  Mocean  v.  QaoAa,  i  Herir.  11 ;  Jefferies  r.  Smith,  1  Jao. 
and  Wal^.  300 ;  Barrett  *,  Tichell,  Jacob's  Eep.  J55  j  Taggart  r.  Hewlett,  I  Meriv.  490. 

}ieitlier  ragne  apprehension  of  an  intention  to  oonunil  waxle,  nor  ipfonnqtion  (pTen  r4 
■ocb  intentiui)  bj  a  third  peiMu,  who  merely  utates  iaa  Wi«f^  but  not  the  gronnos  of  his 
belief,  will  anstain  an  application  tiir  an  injunction.  The  affidavits  ehonld  go  (ni>t  uecaesaiilf, 
bideed,  to  positiye  acts,  but,  at  least)  to  explicit  tbreatd,  A  court  ot  eqnitj  nerer  praQta  ao 
inJuDcUoD  on  the  notion  Uiat  it  will  do  po  ham)  tu  the  defendant,  if  ho  does  not  inUtnd  to  commit 
the  act  in  qnesliun :  an  ii(janctiun  will  not  iiijae  nnlusa  sume  poaitJre  roaarau  are  sbown  to  call 
for  it.    Hanu^  v.  M'Entire,  11  Veo.  54 ;  Ciifflo  *.  Coffin,  Jacobs  Rep.  72. 

It  was  fonccrlj  held,  that  an  itijunction  unght  not  to  go  against  a  peiBon  who  was  a  mere 
atmnger,  and  who  oonsequuntlj  might,  bj  s<imuiar7  iegal  procesa,  be  tiimed  ont  of  p)8ac«Hioii 
of  premises  which  be  ws^  injnrinK-  Sucb  a  pcrsoD,  it  was  Haid,  n^  a  trB.<pa.''8er ;  bnt,  there 
not  being  any  privity  uf  ettaUi,  wante,  strietfy  speaking,  could  not  bo  aliegud  agaiort  him. 
Mortimer  K.  Cottrell,  S  Cos,  205.  But  this  technical  rule  la  ovortnmod;  It  is  mi w  c^tablifbed 
bjnamenms  precedents,  that  wherever  a  defendant  Is  taking  the  snbftanoe  of  a  ploinliffif  in- 
heritance or  oomniiung  or  tbreating  irremediable  mischief,  eqaity  on^t  to  grant  |in  iiunnction ; 
altbuagh  Uie  acts  are  such  a.t,  in  uorreot  tuchuioal  denouiination,  onght  rather  tu  be  termed  ticd- 
passes  than  waste.  Mitvbell  ".  Dors,  6  Vea.  147 ;  Hanson  v.  Oardiner,  7  id.  309;  ^ort  e.  Twort, 
J6  id.  130  j  Earl  Cowpcr  v.  Baker,  17  id.  las ;  Tbomaa  e.  Oakley,  19  id.  Ifl6. 

Any  coilnuoQ,  by  which  the  legal  remedies  sgainnt  wa«te  may  be  evaded,  will  i^ve  to 
ooorta  of  equity  a  Jnrisdiction  over  Kucti  cosee,  often  beyond,  and  evon  eontnuj  to,  Ote  mlea 
«r  law;  Qarthc  OotUiu,  3Atk.  755;  tbi^,  tjqsteea  to  preserve  omitinaent  remainders  wiU  ba 
probibitod  from  joiuioK  with  tbe  tenant  for  life  in  tbe  deetmotton  of  lA^t  estate,  for  ttie  pur- 
pose of  bringing  fiinrard  a  remainder,  and  thereby  enabling  him  to  gain  a  [onpe^y  ia  timber, 
fo  aa  to  defeat  ooutiugent  remqinder-men ;  ftnd  wherever  tberp  is  an  eievnttit}- devise  over, 
after  an  etitftle  for  life  saluoot  Ui  impeachment  of  waste,  egnltr  will  not  permit  timber  to  bft 
oat.  gtansfield  v.  Habergbam,  10  ves.  278;  Qienden  v.  Lord  Comptun,  2  Tcs.  Jnc.  71.  Bo, 
thongh  the  property  of  timber  severed  dnriug  the  catate  of  a  strict  tenant  f"<r  Kfe  veeta  in  tba 
irst  owner  of  the  iaberitance;  yet^^shere  a  party  having  the  reversion  in  fee  is,  by  Kttl»- 
jnent,  made  tenant  fur  life-  if  he,  m  fraud  pf  that  settlement,  out*  timber,  equity  wiD  tak* 
pare  that  the  property  shall  b«  reetitrcd  to,  and  carried  Umin^ont  all  the  naage  of,  tbe  set- 
cement^    Powlett  V.  Duchess  of  Bolton,  3Tes.  377  ;  Williams  r.Ihike  of  Bolton,  1  Coi,  73,J 

As  to  injunctionB  t<i  rostjajn  waste,  see  Eiien  on  Injnnotiona,  179,  et  aeq  ;  Kerr  on  Injimotrane, 
S35  si  ««g ;  Story  Eq.  Jnr.  H  912-920;  Adams  Eq.  [5th  Am.  ed.)  SOS  noto ;  Milliard  Eq.  3(». 
And  as  to  waat«  geiH»n>Uy  and  the  rpinodiea  therofor,  eee  }  Washb.  Keol  Prop.  107,  tt  acq ;  jmw^ 
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but  iii  favour  of  the  owners  of  die  inheritance,  the  statntee  of  Marlbridge,  53 
Hen.  in.  c  33,  and  of  Gloucester,  6  Ed*.  I,  c.  fi,  piYiyided  that  the  writ  of 
Iraste  (lAj  shall  not  onl;  lie  against  tenants  b^  the  law  of  England  (or  curtesy), 
and  thoa^  in  dower,  but  againit  any  farmer  or  other  that  holds  in  any  manner 
for  life  or  years.  So  that,  for  above  five  hundred  years  past,  all  tenants  merely 
for  life,  or  for  any  less  estate,  have  been  pnnisiiabfe  ot  liable  to  be  impeached 
for  waste,  both  voluntary  and  permiseive ;  nnlesa  their  leases  be  made,  as  some- 
times they  are,  without  inlpeiiehment  of  Waste,  absque  {rhpetUione  vatlij  that 
Is,  with  a  provision  or  protection  that  bo  mati  shall  Unp&lere,  or  sue  him  for 
waste,  committed.  But  tenant  in  tail  after  possibility  of  Issne  extinct  is  not 
impeachable  for  waste :  because  hia  estate  Was  at  its  creation  an  estate  of  inheri- 
itaiioe,  and  so  not  witiiiii  the  statutes,  (ft)  Neither  docs  an  action  of  waste  lie 
for  iie  debtor  against  t«nant  by  statute,  recogniEunce,  or  elegit;  because  against 
them  the  debtor  m^  set  off  the  damages  in  account :  {b)  but  it  seems  reasonable 
that  it  should  lie  for  the  reversiofier,  ^xpectatlt  on  the  determination  of  the 
debtoPs  own  estate,  or  of  these  estates  derived  from  the  debtor,  (c) 

The  punishment  for  ftaste  committed  wis,  by  cotnitlon  law  dtld  the  statute 
of  Uarfbridge,  only  single*  damages ;  (if)  except  in  the  case  df  a  guardian,  who 
also  forfeited  his  wardship  {e)  by  the  provisions  of  the  great  charter;  if)  but 
the  statnte  of  Gloucester  directs,  that  the  other  four  flpeoies  of  tenants  shall 
lose  and  forfeit  the  place  whereih  the  waste  is  committed,  and  also  treble  dama- 
ges to  him  that  hath  the  inheritance.  The  expression  of  the  statnte  is, "  he 
wiall  forfeit  the  tkmg  which  he  hath  wasted ;"  and  it  hdth  been  determined  that 
ander  these  words  ^t place  Is  also  inclttded  {g)  And  if  waste  be  done  tparmn, 
or  here  and  there,  all  over  a  wood,  the  whole  wood  shall  be  recovered ;  or  if  in 
several  rooms  of  a  *hoDS<e,  the  whole  house  shall  be  fbrffeited ;  (A)  be-  r»a84l 
cause  it  is  impracticable  for  the  reversioner  to  enjoy  only  the  identical   L  J 

places  wasted,  when  lying  interspersed  with  the  other.  But  If  waste  be  done 
only  in  one  end  of  a  wood  (or  perhaps  in  one  room  of  ft  house,  if  that  can  be 
conveniently  separated  from  the  rest),  that  part  only  is  the  locug  vastatus,  or 
the  thing  wasted,  and  that  only  shall  be  forfeited  to  the  reversioner,  (f) 

VIL  A  seventh  species  of  forfeiture  is  that  of  copyhold  estates,  by  breach  of 
t^e  cuaiomi  of  the  manor.  Copyhold  estates  are  not  only  liable  to  the  same 
forfeitures  as  those  which  are  held  in  socage,  fbr  treason,  felony,  alienation,  and 
waste:  whereupon  the  lord  may  seise  them  without  any  presentment  by  the 
homage;  (i)  but  also  to  peculiar  forfeitures  annexed  to  tnis  species  of  tenure, 
which  are  incurred  by  the  breach  of  either  the  general  customs  of  all  copyholds, 
or  the  peculiar  local  customs  of  certain  partioular  manors.  And  we  may  observe 
that,  as  these  tenements  were  ori^nally  nolden  by  the  lowest  and  most  abjeot 
Taesals,  the  marks  of  feudal  dominion  continue  much  the  strongest  upon  this 
mode  of  property.  Most  of  the  otfences,  which  occasioned  a  resumption  of  the 
flef  by  the  fendal  law,  and  wefe  denominated /atoflia.jwrjUfM  vassauus  amitteret 
feudum,  (I)  still  continue  to  be  Causes  of  forfeiture  in  many  of  our  modem  copy- 
holds. As,  oy  subtraction  of  suit  and  service  [m)  st  dominum  deservire  noluerit:  [n) 
by  disclaiming  to  hold  of  the  lord,  or  swearing  himself  not  his  copyholder ;  (o) 
ndominnm  ejuravit,  i.  e.  negavil  w  a  domim  feudum  habere:  (p)  by  neglect 
to  be  admitted  tenant  within  a  year  and  a  day ;  {q)  si  pet  anmcmet  diem  ces- 
taverit  in  i 


investitura;  _(r)  by  contumacy  in  not  appearing  in  court 
after  three'proclamations;  f«)  M  a  domino  lerniaiut  non  comparuerti:  (t)  or  ^ 
by  refusing,  when  sworn  of  tne  homage,  to  present  the  truth  according  to  his 
oath :  (it)  *sipares  veritatem  noverinl,  et  dicant  m  nescin,  ewm.  sciant.  (te)   r  ^gsg  i 
In  these  and  a  variety  of  other  cases,  which  it  is  impossible  here  to   I-  ' 


(a)  Co.  UH.  IT.    i  Kot!.  Ahr.  «M.  838.               (ft)  Co.  Utt  U.              W  T.  N.  B.  M 
(O/WASW.              I/J  »  Hen.  m.  8.  4.              le)tBM«.3«.              l*)Cto.Litt.M 

B  J%»1 1. 1. 1.  SL.            'lo)Co.  Copfh.f57.              (piJ>»I.I.  t,t.  H,>iidt.n,tS. 
jelPlon-d.m.              myoKt.t.i.l.U-             (OSUep.tn.    Co.Copjb  fOT. 
(6  A^.  Li.t.n.              im,  Co.  Copjh.  *  ST.              i«.r*W.  1.  »,  1,  *. 
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ennmeratfly  the  -forfedtare  does  not  accme  to  the  lord  tin  after  the  offenoe*  an 
presented  by  the  homwe,  or  jnrjj  of  the  lord's  court  baron :  (a:)  pvr  laudammt' 
turn  parium  guorwm;  (y)  or,  as  it  ja  more  fully  expressed  in  another  place,  (z) 
nemo  miles  adimatwr  at  pogseasione  aui  benejicii,  niai  convicta  culpa,  qua  rit 
lauda-ada  (a)  per  judicium  parium  suoru?n.{n) 

VIII.  Ttie  eighth  and  last  method  whereby  lands  and  tenements  may  become 
forfeited,  is  t^la,t  of  bankruptcy,  or  the  act  of  becoming  a  bankrnpt;  which  an- 
fortunate  pereon  may,  from  the  several  descriptions  given  of  him  in  oor  statnta 
law,  be  thas  defined,  a  trader  who  secretes  himeel^  or  doea  certain  other  acts, 
tending  to  defraud  his  creditors. 

Who  shall  be  such  a  trader,  or  what  acts  are  sofGcient  to  denominate  him  a 
bankmpt,  with  the  several  connected  consequences  resulting  from  that  nnhappy 
situation,  will  be  better  considered  in  a  subseqaent  chapter;  when  we  shall  en- 
deavour more  fully  to  explain  its  nature,  as  it  most  immediately  relates  to  per- 
sonal goods  and  chattels.  I  shall  only  here  observe  the  manner  in  which  the 
property  of  lands  and  tenements  is  transferred,  upon  the  snpposition  that  the 
owner  of  them  is  clearly  and  iudisputably  a  bankrupt,  and  that  a  commiasioR 
of  bankrupt  is  awarded  and  issued  a^inst  him. 

By  statute  13  Eliz.  c  7,  the  commissioners  for  that  pnrpoae,  when  a  man  Is 
declared  a  bankrupt,  shall  have  full  power  to  dispose  of  all  his  lands  and  tene- 
ments, which  he  had  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
or  which  shall  descend  or  come  to  him  at  any  time  afterwards,  before  his  debts 
are  satisfied  or  agreed  for ;  and  all  lands  and  tenements  which  were  purchased 
by  him  jointly  with  his  wife  or  children  to  his  own  use  (or  such  interest  therein 
r  (,„gg  1  as  *he  may  lawfully  part' with),  or  purchased  with  any  other  person  upon 
L  ^   secret  trust  for  his  own  use ;  and  to  cause  them  to  be  appraised  to  their 

ftili  value,  and  to  sell  the  sune  by  deed  indented  and  inrolled,  or  divide  them 
proportionably  unong  the  creditors.  This  statute  expressly  included  not  only 
free,  bat  customary  and  copyhold,  lands;  bnt  did  not  extend  to  estate-tail, 
Ikrther  than  for  the  bankrupt's  life;  nor  to  equities  of  redemption  on  a  mort^ 
gaged  estate,  wherein  the  bankrupt  has  no  legal  interest,  hut  only  an  equitable 
reversion.  Whereupon  the  statnte  21  Jac.  I,  c  19,  enacts,  that  the  comraission- 
ers  shall  be  empowered  to  sell  or  convey,  by  deed  indented  and  inrolled,  any 
lands  or  tenements  of  the  bankrupt,  wherein  he  shall  be  seised  of  an  estate-tan 
in  possession,  remainder,  or  reversion,  nolees  the  remainder  or  reversion  thereof 
shall  be  in  the  crown ;  and  that  such  sale  shall  he  good  against  all  such  issues 
in  tail,  remainder-men,  and  reversioners,  whom  the  bankrupt  himself  might 


(17)  [It  Is  nther  ringulor  that  in  every  instance  In  wMob  Lord  Coke  on  Copybolde  to  (»t«d 
in  thU  para^ph,  Ub  authority  is  dlreotEv  oontradiotury  of  the  text.  In  ha  fiftj-sereoth 
chqitflr  he  dividea  forfeitares  into  tbom  wmeh  operate  ao  intUnlt,  and  thoM  whit^  mnat  be 
presented;   and  then  enumerates  those  of  the  finroBT  class.      Under  this  be    ranges  among 

many  others,  disclainier,  not  appearing  after  three  proclamaticiaii,  and  refnsinf  wbon  sirom, 
to  present  the  tmth.  In  his  fifty-eighth  chapter  he  enumeratee  the  second  olasa,  and  noder  it 
places  treason,  felony,  aad  alienation.  It  is  obaervabls  also,  that  the  i^feieuoea  to  Dyer  311 
aad  8  Rep.  99,  are  not  in  ^iut. 

With  respect  to  the  snttlect  of  the  psrafpiiph,  it  presentment  ts  neoessaiy  in  any  ease,  it 
should  seem  in  reasc«  that  tbe  necesmty  wonld  exist  rather  in  caxe  of  treason  and  felony, 
where  the  conviction  and  attainder  might  take  plaoe  far  from  tiie  residence  of  the  lord,  than 
is  case  of  discl^mer,  £«.,  whiob  mnst  take  place  either  in  the  lord's  oonrt,  or  in  a  miit  to  wbiob 
he  was  a  party.  Of  tbe  first  he  iniKht  reasonably  be  snpposed  to  remikiu  ignorant  nntil  his 
homage  by  preseoUnent  inlormed  um;  of  iixo  fatter  he  conld  hardly  avota  taking  instant 
notice.  Bat,  in  fact,  tbe  better  opinion  seems  to  be,  that  in  uu  ease  is  presentment  legally  nec- 
essary. In  every  instance  the  forfeituifl  is  referable  back  to  a  snpposed  determination  of  tha 
will  which  the  act,  being  inconidstont  with  the  tenancy,  demonstrates.  If  the  lord  it  not  awara 
of  the  act,  it  is  the  duty  of  the  homagers  to  inform  bim ;  bnt  tbe  forfeiture  exists  in  that  case 
before  the  information  given.  As  a  matter  of  prudence,  however,  the  lord  will  of  course  pro- 
cure a  presentment.  See  Scrivenon  Copyholds,  311,  in  which  the  opinions  of  Ch.  Baron  Gfl- 
beit  and  TVat^dns  are  Btated.1 

filS 


Cha)>.  19.]  Title  bt  AuENATioif.  286 

barfr  bund  b^  a  conunon  recovery,  or  other  means ;  and  that  all  equities  of  re- 
demption upon  mortgaged  estates  Bfaall  be  at  the  disposal  of  the  oommissioQera  j 
for  uej  shul  have  power  to  redeem  the  same  as  the  banknipt  himself  might 
have  done,  and  after  redemption  to  sell  them.  And  ^so  by  this  and  a  former 
act,(£)  all  Iraadulent  conveyances  to  defeat  the  intent  of  these  statutes  are  da- 
elared  void  ;  bat  that  no  parchaser  bona  fide,  for  a  good  or  valuable  considera- 
tion, sh^l  be  aSected  by  the  bankrupt  laws,  unless  the  commission  be  sued  forth 
within  five  years  after  me  act  of  bankruptcy  committed. 

By  virtue  of  these  statutes  a  bankrupt  may  lose  all  his  real  estates;  vhioh 
may  at  once  be  transferred  by  his  commissioners  to  their  assignees  witJiout  his 
participation  oi  consent  (18.) 


CHAPTEEXIX. 
OF  TITLE  BY  ALIENATION. 

Thb  most  nsoal  and  nmversal  method  of  acquiring  a  title  to  real  estates  is 
that  of  alienation,  conveyance,  or  purchase  in  its  limited  sense;  ander  which 
may  be  comprised  any  method  wherein  estates  are  voluntarily  resigned  by  one 
man,  and  accented  by  another;  whether  that  be  effected  by  sale,  gut,  marriage, 
settlement,  devise,  or  other  transmission  of  property  by  the  mutual  consent  of  the 
parties. 

This  means  of  taking  estatna  by  alienation,  is  not  of  equal  antiquity  in  the 
law  of  England  with  tiiat  of  taking  them  by  descent.  For  we  may  remember 
that,  by  the  feudal  law,  (a)  a  pore  and  genuine  feud  could  not  be  transferred 
from  one  feudatory  to  another  without  the  consent  of  the  lord ;  lest  thereby  a 
feeble  or  susfHcious  tenant  might  have  been  substituted  and  imposed  upon  him 
to  perform  the  feudal  services,  instead  of  one  on  whose  abilities  and  fidelity  he 
could  depend.  Neither  could  the  feudatory  then  subject  the  land  to  his  debts ; 
for  if  he  might,  the  feudal  restraint  of  alienation  would  have  been  easily  fms- 
trated  and  evaded,  (b)  And  as  he  could  not  aliene  it  in  his  lifetime,  so  neitha: 
could  be  by  will  deleat  the  succession,  by  devising  his  feud  to  another  family ; 
nor  even  alter  the  course  of  it,  by  imposing  particular  limitations,  or  prescribing 
an  nnusual  path  of  descent.  Aor,  in  short,  could  he  aliene  tiie  estate,  even 
with  the  consent  of  the  lord,  unless  he  had  also  obtained  the  consent  of  his  own 
next  apparent  or  presumptive  heir,  (c)  And  therefore  it  was  very  usual  in 
ancient  ^ffmente  to  express  that  *the  alienation  was  made  by  consent  r  ^ngg  i 
of  the  heirs  of  the  feo0or;  or  sometimes  for  the  heir  apparent  himself  *-  ^ 

to  join  with  the  feoffor  in  the  grant  {d )  And,  on  the  other  hand,  as  the  feudal 
obligation  was  looked  upon  to  be  reciprocal,  the  lord  could  not  aliene  or  transfer 

n»  1  J»c.  L  0.  U,  (a)  Sm  pwe  ST.  d}  Jlmd.  1. 1,  t.  m. 

(a  Co.  Ua.  ftt.    Wrlgbt,  ISO.  (d)  Hadcloz,  AtniaJ.  An^.  N«  SIS,  tU,  OI. 

(18)  The  KnglUb  Bankrupt  Acts  weie  ravised  and  consolidated  by  rtat.  18  and  13  Yic.  a.  106, 
Ttncler  which  the  estate  of  the  bankrapt  beoomes  Tested  in  the  aBtdgoeeg  appointed  on  behalf 
of  crediton,  in  the  manner  directed  bj  law,  bf  virtue  of  snch  appointmeDt  alone,  and  witliout 
any  deed  or  oonveyanoe.  These  acts  were  again  tevised  tmd  oousoiidated  bf  a  new  act,  taking 
efiect  in  1870. 

The  Mveral  states  In  the  United  States  have  Insolvent  laws,  which  are  in  the  natore  of  bank- 
rapt  laws,  and  under  which,  when  an  assignee  is  appointed,  the  estate  of  the  insolvent  n  tmus- 
ferred  to  sDch  aseignee,  either  by  force  of  the  appointment,  or  by  a  convey aoce  which  the 
insolTeut  ia  required  to  execnte.  Congresa,  however,  is  empowert^  by  the  oonatitutioo  of  the 
United  States  to  estsblishannifonu  Hystemnf  bankruptcy,  and  this  power  was  exercised  in  1867. 
The  state  laws  are  in  oooBequence  ^apereeded,  inasmach  as  the  gjslcm  established  by  CotiEress 
cannot  be  "uniform"  throagnontthecountry  so  long  as  such  trtate  laws  remaiii  in  furoe.  Stup- 
MBv.  Crownitishield,  A  Wheat  139.  The  bukrupt'd  estate,  nnder  the  act  of  1867,  is  veeted  in 
the  assignee  by  the  appointment. 
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hlH  signiorr  without  ths  consent  of  his  raaml :  for  it  vw  flttHODed  tniMMMi- 
able  vo  sntijeet  a  feudatory  to  b  new  raperior,  with  whom  he  migbt  hero  a 
deadly  ennii by,  without  his  own  approbation;  or  eres  to  traas^  bitfesAtjt 
without  hiB  beine  thoroughly  apprised  of  it,  that  he  might  know  with  ctrteintr 
to  whom  his  renders  and  services  were  doe,  and  be  Hble  to  distingnidi  a  lawflu 
distress  for  rent  irom  a  hostile  Seising  of  his  cattle  by  the  lord  of  i  neighbor 
Ing  clan,  (e)  This  eonseat  of  the  raesal  was  expressed  by  what  was  criled 
attorning,  (/)  or  profeiaing  to  become  the  tenuit  of  the  neW  lord ;  which 
doctrine  of  attommeDt  was  aflerwardB  ^tended  to  all  lesseet  for  lifb  or  years. 
For  if  one  bought  an  estate  with  any  lease  for  hts  or  years  standing  out 
thereon,  and  the  leseee  or  tenant  refiised  to  attom  tO  the  purchaser,  and  to 
become  his  tenant,  the  grant  or  contract  was  in  most  cases  void,  or  at  least 
incomplete :  (g)  which  was  also  an  additional  clog  npon  alietiations. 

Bat  by  degrees  this  feudal  sererity  is  worn  nn ;  and  experience  hath  shown 
^at  property  best  answers  the  purposes  of  civil  life,  especially  in  commercial 
countries,  when  its  transfer  aod  circulation  are  totally  free  and  unrestruued. 
The  road  was  cleared  in  the  first  place  by  a  law  of  King  Heniy  the  First, 
which  allowed  a  man  to  sell  and  dispose  of  lands  which  fie  himself  bad  pur- 
chased ;  for  over  thefid  he  fraa  tnoitght  tb  nave  a  nxtre-  extensive  power  than 
over  what  had  been  transmitted  to  him  in  a  coarse  of  descent  from  his 
r*2R<)l  AO"^^'*!  W  *^  doctrine  Which  Is  countenanced  by  the  feudal  obn- 
L  -I   etitutions  ttiemselvefl;  (i)  but  he  was  hot  allowed  to  Belt  the  whole  of 

his  own  soquirements,  so  as  to^Ty  to  disinherit  hie  ohlldrm,  any  more  iita.it  bh 
was  at  liberty  to  aliene  his  paternal  estate,  {k)  Afterwards  a  man  seems  to  harfe 
been  at  liberty  to  part  with  all  his  own  ttcqnliritlons,  if  he  had  previously  pur- 
chased to  him  and  his  Msigm  by  name ;  bat,  if  his  assigns  were  not  ^)CCifi<)d 
in  the  purebase  deed*  he  Irafl  not  empowered  to  aliene;  (/)  and  also  he  might 
part  witn  one^fourth  Of  the  inheritance  of  h\»  ancestors  without  the  conSeoi 
of  his  heir,  (m)  By  the  great  charter  of  Henry  III,  (n)  no  subinfttidatioii  was 
permitted  of  part  of  the  land,  nnless  snfflcient  was  left  to  answer  the  services 
due  io  the  superior  lord,  which  sufflciehcy  wa*  probably  interpreted  to  be  one 
half  or  moiety  of  the  land,  (o)  But  these  restrictions  were  in  genrt«I  removed, 
by  the  statute  of  quia  emplores,  (p)  whereby  all  persons,  except  the  king's 
tenants  iit  oapite,  were  left  at  liberty  to  ahene  all  or  any  part  of  their  lands  at 
"Uieir  own  discretion.  (^J  And  even  these  tenants  in  tstipite  Were  by  the  atatntfe 
1  Edw.  Ill,  c.  12,  permitted  to  aliene,  on  paying  a  fine  to  the  king,  (r)  By  the 
temporary  statutes  7  Hen.  YII,  c.  3,  and  3  Hen.  YIII,  c  4,  all  persons  attending 
the  king  in  his  wars  were  allowed  to  aliene  their  lands  without  license,  and  were 
relieved  from  other  feudal  burdens.  And  lastly,  these  very  fines  for  alienations 
Were,  in  all  cases  of  freehold  tenure,  entirely  abolished  by  the  sttitute  13  Car,  II,  o. 
S4  As  to  the  power  <Ackar^ng  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced Bo  early  as  statute  Wefltm,  8,  which  (a)  snbjected  a  moieiy  Of  the  tenant's 
lands  to  executions,  for  debts  recovered  bylaw;  as  thewAofo  of  them  was  like- 
wise subjected  to  be  pawned  In  a  statute  merchant  by  the  statute  de  merixttoribut 
made  the  same  year,  and  in  a  statute  staple  by  statute  27  Edw.  Ill,  c.  9,  and  in 
r  "aiJO  1  "^'^^  similar  recognizances  by  stature  *23  Hen;  VIIT,  c.  6.  And  now, 
L  J    the  whole  of  them  is  not  only  subject  to  be  pawned  for  the  debts  of  the 

owner.butlikewise  tobe  absolutely  aoZd  for  the  bencfitof  trade  and  commerce  by 
the  several  statutes  of  bankrnptoy.    The  restr^t  of  devising  lands  by  wilt 

le  aaiiia  doctrine  Bul  the  ■wne  denoralnadDn  prenllcd  In  Bre(a)ni( 
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except  in  some  places  by  particular  cnstom,  lasted  lon^ ;  that  not  being  totally 
removed  till  the  abolition  of  the  military  tcnnre.  The  doctrine  of  attommentt 
continued  still  later  than  any  of  the  rest,  anft  became  estrCnielt  troubleBomej 
though  many  methods  were  invented  to  evade  them ;  till  at  last  they  were  made 
no  longer  necessary  to  complete  the  grant  or  conveyance,  by  statute  4  and  fl 
Ann.  c,  16 ;  nor  shall,  by  statnte  11  Geo.  II,  o.  19,  the  attornment  of  any  t«nant 
afi^t  the  possession  ofany  tanda,  anleas  mude  with  consent  of  the  landlord, 
or  to  a  mortgagee  aftef'the  mortgage  is  forfeited,  or  b^  direction  of  a  coart  of 
justice.  (1) 

In  examining  the  natnre  Of  slienation,  let  na  first  Inquire,  briefly,  ifko  may 
aliene,  and  to  whom;  and  then,  more  largely,  how  a  rnUti  may  aliene,  or  th^ 
eeveml  modes  of  conveyance, 

L  Who  may  ftliene,  and  to  whom :  or,  in  other  Words,  who  is  capable  of  con- 
veying and  who  of  purchasing.  And  hel«in  we  must  tionsrder  rather  the 
incapacity,  than  capacity,  of  the  several  parties :  tor  all  persons  in  po»*es»i<m 
ate  prima  facie  capable  both  of  conveyingand  purchasing,  unless  the  law  has  laid 
tjhera  under  any  particular  disabilities.  Bnt,  if  a  man  has  only  in  him  the  riohi 
of  either  possession  or  property,  he  cannot  coni^y  it  to  any  otner,  lest  pretended 
titles  mignt  be  gruited  to  great  men,  whefeby  instice  might  be  trodden  down,  and 
the  weak  oppremed.  {t)  (2)    Tet  reversions  and  vested  remaiilders  ihay  be  granted ; 

fij  Co.  uu.  ui. 

(1)  [An  bttorament  at  the  .common  law  was  an  agrceuent  of  the  teoaot  to  the  grant  of  the 
tignioty,  or  of  a  rent,  or  of  (he  donee  in  tail,  or  toaatit  fur  Hfe  or  years,  to  a  gront  of  revonrioa, 
or  reminder  made  to  aooflier.  Co.  Litt.  309  a.  And  the  ftttotbineat  wm  iwaemary  to  Uie 
peifeotioD  of  the  grant.  However,  ttw  mMMitf  of  attonmwats  wu  bi  Home  meason 
wrcMed  by  the  Btatate  of  nses,  as  b;  that  etatnt«  the  DOBBeddnn  wu  immedialetf  executed  to 
tte  nae,  f  Torm  R.  384,  366,  and  by  Oia  ntatute  of  wills,  by  Which  Uie  legal  estat«  U  imme- 
diately vested  in  the  devisee.  Tet  nttommentcontinned  afterthigtoboneoestiaivinmBDy  caeea: 
bnt  both  the  neceMl^  Mid  effloaoy,  of  attamntsntt  hsve  been  almost  totally  taken  away  by  the 
itatntM  Faferrad  to.  An  MVonmant.  nevsTtholeBP,  is  not  allogathcr  atsleiv,  tor  after  an  ottom- 
meat,  in  an  action  by  the  landlord  atrainat  the  tenanl,  it  is  noneeeBsan'  to  tuldaoe  eviduDce  uf  the 
plaintiS*!}  title ;  antess  indeed  the  termct  ahow«  tliat  tte  has  attorned  by  mistahe.  6  Taunt.  203; 
Doe  V.  Thompson,  8  A.  and  B.  721.1 

(8)  [It  is  a  very  anolent  mle  of  taw  tliat  rigbtg  sot  TPdoced  into  poeaee^n  (ihonld  Dot  be 
■HBnable  to  a  BtTB^;er,  on  tbe  f^ond  th&t  such  aliemttion  tended  to  InoraoBe  nuiuteDiuioe . 
and  litigatiaiu  and  abided  inoaiis  to  powerful  men  to  puriJia»B  rights  of  actJon,  anil  oppress 
others.  Co.  Litt  2:4,  265,  a.  n.  1,  Zfti,  b.  n,  I.  Our  ancestors  were  so  aniioofl  to  preTent 
alienation  of  choset,  or  rights  in  Action,  that  wo  find  ft  enacted  bv  the  32  Hen.  VIII,  c.  9, 
(Which  It  il  said  Wag  in  afflnuUHe  of  the  common  law,  PInwd.  BSt,  tfiot  no  pergou  abonld  buy 
fv  Mill,  or  by  any  meaiu  obtain  auj  right  or  title  to  any  manor*,  lands,  teuoments,  or  heredita- 
ments, unless  the  person  cuntraeting  Co  sell  or  his  ancestor,  or  they  by  whom  he  or  Ihoy  cbutn 
the  same,  had  bei^n  in  yossengion  of  the  same,  or  of  the  rcvcmion  of  remainder  thereof,  for  the 
ipace  of  one  year  befUre  the  cOntiiict :  and  Chia  ntMute  woi  Adjudged  to  extend  ti<  the  oxsigu- 
moQt  of  a  oopytaold  Mtote,  4  Oo.  S6,  a.,  and  of  a  ehnttet  farterest,  er  s  leoM  f<«  f  csrv,  of  huid 
whereof  the  grantor  was  not  in  poMegaion.  Plowd.  68.  At  what  time  this  doctrine,  which,  it 
ie  said,  had  reJation  oTfginallv  Only  U>  Imded  esttttee,  9  Toodd.  388,  was  flnt  adjadged  to  bs 
equally  applicable  to  the  asngnment  of  a  mere  persoMl  chattel  not  in  poesesidon,  it  is  not  east' 
to  decide  :  it  ^eems,  huwevBr,  tii  have  been  so  aenled  at  a  very  earl;  penod  of  Oar  llistory,  as  the 
woAs  of  our  oldest  texi  writerH,  and  the  reports^  contain  smnberless  obasrvations  and  cases  on 
the  anbjecL  I<ord  Coke  says,  Co.  Litt.  214,  a. ;  see  also,  2  Bos.  and  Pul.  541,  that  it  is  one  of  the 
maxims  of  the  common  law,  that  no  riEht  of  action  con  be  transferred, ''  becanse  ander  color 
thereof,  pKtended  tjtlee  might  be  grnntea  to  great  men.  wheret^  right  might  be  trodden  dowh, 
and  the  weak  oppresHed,  which  the  common  law  fbrblddeth."} 

Chancellor  Kent  has  well  remaAed  that  the  ancient  policy,  which  prohibited  the  sale  of  pre- 
tended tities,  Mid  adjudged  the  oonveyance  to  athitd  person  of  Unds  held,  adrirmly  at  the  time 
to  be  an  act  of  maintenance,  was  founded  upon  a  state  of  society  wMoh  does  not  exist  In  the 
United  Slates.  2  Kent,  447.  Aecordlngh',  tDan:r  of  the  states  have  Bbdlriiedl^  statute  Ui«  rale 
Btated  !n  the  text  Bnt  where  not  aboltHhed,  it  does  not  apj^  to  Judicial  soles.  FriEjle  e. 
Teach,  1  Dana,  216;  Jarrett  t.  TomlinnoO,  3.  W.  and  8.  114;  iWlev.  JaokKm,  6  Wend.  213. 
And  a  deed  of  lands  adversely  possessed  is  void  only  as  to  the  permn  in  poaeeaslDn,  and  those 
Gl^ndug  in  privity  with  him ;  as  to  the  grantor  and  bis  heirs  it  is  good,  by  wi^  of  estoppel,  and 
the  grantee  may  ene  for  and  reoovor  poMeseion  in  the  name  of  the  grantor,  and  then  protect  hlm- 
Mlf  in  his  Utle  nnder  snoh  deed. ,  Williama  •.  Jaokeon,  5  Jobna.  4w;  Biinley  «.  'Whiting,  6  Fiok. 
348 ;  Livingston  v.  Provens,  S  Hill,  636.  .     . 
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becanae  the  poBSeesion  of  the  parUcalaT  tenant  is  the  poaaesaioB  of  him  in 
revereioii  or  remuDder;  bat  contingencies,  aad  mere potninlitiet,  timagh  they 
may  be  released,  or  devised  by  will,  (3)  or  may  paaa  to  the  heir  or  executor,  yet  can- 
not (it  hath  been  said)  be  assigned  to  a  stranger,  onleae  coapled  with  aome  present 
interest,  (u) 

Persons  att^nted  of  treason,  felony,  and  prwrnunira,  are  incapable  of  con- 
veying, from  the  time  of  the  offence  committed,  provided  attainder  follows:  (c) 
for  such  conveyance  by  them  may  tend  to  defeat  the  king  of  his  forfeitures,  or 
r  •291 1  ^^^  *yoTd,  of  biB  escheat.  Bnt  they  may  purchase  for  the  benefit  of  the 
^  -I  crown,  or  the  lord  of  the  fee,  thongh  they  are  disabled  to  held;  the  lands 
BO  purchased,  if  after  attainder,  being  subject  to  immediate  forfeiture ;  if  before 
to  escheat  as  well  as  forfeiture,  accoraing  to  the  nature  of  the  crime,  (ir)  (4)  So 
also  corporations,  religions  or  others,  may  purchase  luids ;  yet,  onlesB  they  have 
a  license  to  hold  in  mortmain,  they  cannot  retain  such  purchase ;  but  it  shall  be 
forfeited  to  the  lord  of  the  fee. 

,  Idiots  and  persons  of  non-sane  memory,  infants  and  persons  nnder  duress,  are 
not  totally  disabled  either  to  convey  or  purchase,  bat  tub  modo  only.  For  Uieir 
conveyances  and  purchases  are  voidable,  but  not  actually  void.  The  Ung,  in- 
deed, on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  act&  (z)  But  it  hath 
been  said,  that  a  non  comjioti  himself,  though  he  be  afterwards  brought  to  a  right 
mind,  shall  not  be  permitted  to  allege  his  own  insanity  in  order  to  avoid  such 
grant :  for  that  no  man  shall  be  allowed  to  stnltiiy  himself,  or  plead  his  own  dis- 
ability. The  progress  of  this  notion  is  somewhat  curious.  In  the  time  of 
Edward  I,  mm  cmnpot  was  a  snfScient  plea  to  avoid  a  man's  own  bond :  (y)  and 
there  is  a  writ  in  the  register  (i)  for  the  alienor  himself  to  recover  lands  aliened 
by  him  during  his  insanity ;  dum  fuit  non  compoi  mentis  suts,  ut  dicU,  £c. 
Bat  under  Edward  ill  a  scruple  began  to  arise,  vrbether  a  man  ^ould  be  per- 
mitted to  blemish  himself,  by  pleading  his  own  insanity:  (a)  and,  afterwards,  a 
defendant  in  assise  having  pleaded  a  release  by  the  plaintiff  since  the  last  con- 
tinuance, to  which  the  plaintiff  replied  (ore  lenus,  as  the  manner  was)  that  he 
woe  out  of  his  mind  when  he  gave  it,  the  court  adjourned  the  assise;  doubting 
whether  as  the  plaintiff  was  sane  both  then  and  at  the  commencement  of  the 
snit,  he  should  be  permitted  to  plead  an  intermediate  deprivation  of  reason ;  and 
the  question  was  asked,  how  he  came  to  remember  the  release,  if  oat  of  his 
r  MQn  1  senses  when  he  gave  it.  (b)  Under  Henrv  VI  this  way  of  ^reasoning 
*  -I  (that  a  man  shall  not  be  allowed  to  disable  himself  bv  pleading  bis  oyn 
incapacity,  because  he  cannot  know  what  he  did  under  such  a  situation)  was 
snionsly  adopted  by  the  jadgss  in  argument ;  (c)  upon  a  question,  whether  tJie 
heir  was  barred  of  his  ri^t  of  entry  hy  the  feo&taient  of  his  insane  ancestor. 
And  from  these  loose  authorities,  which  FitKherbert  does  not  scmple  to  reject 
as  being  contrary  to  reason,  {d)  the  maxim  that  a  man  shall  not  stultify  himself 
hath  been  ham^  down  as  setUed  law :  («)  though  later  opinions,  feeling  tha 

(»J  Shcppwd't  Timolutoae,  DS,  a>,  m    11  JfMl.  IBl.    I  P.  Wm«.  l/».   Stra.  IM. 

f B>  Co,  lilt.  48.  fteJIbU.i.  r*)  /Md.  MT.  (yj  BriUon.  c.  W.;bl.  flS. 

it)  iW.S28,    3«a alio  Jrnunmd.  ScaeA.    tl  EAb.1  ipreSxcltoIliiTDRTil'iyciir-IJook.  Kit*,  m./btn 

(a)  b  Edte.  Ul.n.  (b  >  K  AMiit.  pi.  10.  fc)  at  Sat.  Vl,  it.  (dl  V.y.B-XA. 

(«J  thumb.    Cm.  DU.SM.    «  Rep.  lit.    Joik.  40. 


AopM  of  BDCoesdon,  Caritou  v.  LeightOD,  3  Meriv.  671 ;  Jonei  v.  Boe,  3 1.  R.  93,  a 

ble:  for  a  diipogitica)  of  equitable  iaterNta  in  load,  thoiigh  not  amxl  at  lair,  raaj  b«  i 

eqnltr.    Peny  v.  PheUp*,  1  Tea.  Jon.  351 ;  Scawea  v.  Blunt,  7  Tw.  300 ;  iioae  «.  Hawklu,  3 

WlAttBL _,  ___       

Imu  is  at  an  end,  and  therefore  Uieie  can  he  ao  eraheot.  NeiUier,  atiicdy  epeokia^  can  tb 
finftitnre,  which  is  a  kind  of  unniihaMBt,  and  operate!  on  tbe  relation  of  king  and  nilneot. 
Indeed,  by  mere  fiirfeitnre  in  felona,  tbe  king's  title  would  only  be  for  a  year  and  a  day.  Liird 
Coke  expnases  binuelf  therefore  eaotloaaly,  o^ng  it  neither  esoheat  nor  forfoitnrej  he  sayi^ 
"  tbe  kiu^  shall  hsve  it  by  his  prerr^tive,  and  nut  the  lord  of  tb»  too;  for  a  man  attainted  hath 
no  copacitiet  to  ^nrahaae  (being  %m»acivilitermorfH*»),  but  only  for  tbebenefitof  tbe  king;  no 
more  than  an  alien  bath."] 

nyn7,d.y\^.(H")t^lC 
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inconTeDieQce  of  the  rule, have  in  manypwotaendBftvooredtoTBrtrainit.  {/>(5) 
And,  clearly,  the  next  heir,  or  other  person  interegted,  may,  after  the  death  of 
the  idiot  or  non  compos,  take  advantoj^  of  his  incapacitr  and  avoid  the  grant.  ( g) 
And  soj  too,  if  he  purchases  under  this  disability,  and  does  not  afterwards  apon 
reoovenng  his  senses  agree  to  the  purchase,  his  tieir  may  either  waive  or  accept 
the  estate  at  his  option.  (A)  In  like  manner,  an  in&nt  may  waive  such  purchase 
or  conveyance,  when  he  comes  to  full  age;  or  if  he  does  not  then  actuaJIy  agree 
to  it,  his  heirs  may  waive  it  after  him.  (t)  Persons  also,  who  purchase  or  convey 
under  duress,  may  rfBrra  or  avoid  such  transaction,  whenever  the  duress  is 
oeaeed.  (j)  (6)  For  all  these  are  under  the  protection  of  the  law ;  which  will  not 
Buffer  (hem  to  bo  imposed  upon,  through  uie  imbecility  of  their  present  condi- 
tion ;  BO  that  their  acts  are  only  binding,  in  case  they  be  afterwards  agreed  to, 
when  such  imbecility  ceases.  Yet  the  guardians  or  committees  of  a  lunatic,  by 
the  statute  of  11  Geo.  Ill,  c.  20,  are  empowered  to  renew  in  bis  right,  under  the 
directions  of  the  court  of  chancery,  any  lease  for  lives  or  years,  and  apply  the 
profits  of  such  renewal  for  the  benefit  of  such  lunatic, his  heirs  or  executors.  (7) 
The  case  of  a  feme-covert  is  somewhat  different  She  may  purckaae  an  estate 
without  the  consent  of  her  hnsband,  and  the  converance  is  good  daring  the 
coverture,  till  he  avoids  *it  by  some  act  declaring  his  dissent  (it)  And,  r  ,„q„  ■■ 
thongh  he  does  nothing  to  avoid  it,  or  even  if  he  actually  consents,  the   '^  ■' 

feme-covert  herself  may,  after  the  death  of  her  husband,  waive  or  disagree  to 
the  same:  nay,  even  her  heirs  may  waive  it  after  her,  if  she  dies  before  her  hus- 
band, or  if  in  her  widowhood  she  does  nothing  to  exprese  her  consent  or 
agreement{  I)    But  the  conveyance  or  other  contract  of  a  feme-covert  (except 


(6)  The  old  doctrine  that  a  man  shall  not  be  aJlowed  to  stuiafr  himself  by  oUeping  his  men- 
tal iacompenUiicj  In  avoidancB  of  his  I'ontraot,  is  no  lncger  accepted  in  the  law,  either  In 
England  or  in  this  ooonti;.  Aa  Mr.  Pacsons  haa  well  wd,  tlioee  who  hare  do  mind  cannot 
agree  in  mind  wiUi  another ;  and  aa  Hue  is  the  oMenue  of  a  oontraot,  tbej  cannot  enter  into  • 
oontraot.  1  Para,  on  Coot.  383.  And  if  one  has  not  made  a  oontract.  It  ix  difficnit  to  dia- 
oover  any  eound  reoaon  which  should  preolnde  his  saying  so  when  he  is  ohar^  with  having 
become  »  pactj  to  one.  The  modain  autborilies  allow  WMit  of  mental  capacity  to  be  made  a 
defense  at  law  aawell  aa  a  nonnd  tur  affirmative  rehef  in  egnitj,  not  only  by  the  party  him- 
self while  living,  bnt  by  bia  representativea  adwrwaids.  Lang  v.  Whidden,  U  !*.  H.,  435; 
ilitohell  V.  Kingman,  5  Piok.  431 :  Grant  f .  Thompson,  4  Conn.  303 ;  Bomei'  v.  Haruball,  5 
Itnnf.  466;  Rice  c.  Peet,  15  Johns.  &<^.  Andif  amauls  nointoxicatod  at  the  time  of  entering 
Into  a  contract  as  to  be  Incapable  of  oomprriiending  its  meaning,  natore  or  effect,  and  the 
other  partyis  awue  of  that  fhct,  tiiis  is  mfflctent  aoswac  to  an  Mtiou  npcn  it.  Gore  c.  Gibwn, 
13  H.  and  W.  flSS.  And  see  Foot «.  Tewk^jnn^,  2  Vt.  97 ;  Donean  v.  HcCnlloa^  4  9.  and  B. 
461 ;  Huriaon  v.  Lemon,  3  Blacfcf.  54 ;  PrenCice  r.  Achtnn,  S  Paige,  3D ;  Seiniokor  v.  Smith, 
2  Ear,  and  J.  421. 

(6)  [Where  a  deed  has  been  prepared  in  ptmmanoe  of  peraonal  hiBtraotiona  of  the  oimvey- 
Ing  party,  yet,  if  it  he  proved  uat  inch  party,  thongh  ^pearing  to  act  vulanteolly,  was  m 
&ct  not  a  Jree  agent,  bat  so  anbdued  by  harshneas  and  cmelty  that  the  deed  spoke  the  mind, 
not  of  the  party  eiecnling,  bnt  of  another,  suoh  deed  cannot,  in  equity,  stand;  thonyh  it  may 
he  difficult  to  make  unt  a  case  of  legal  dnreH*.  Peel  r. ,  16  Ves.  159,  clUng  Lady  Strath- 
more  e.  Bowes,  I  Ten.  Jnn.  ^.  When  an  eseontion  of  a  deed  is  prevented,  or  oompelled,  by 
force  or  artifice,  eqnity  will  give  relief,  HIddleton  v.  lliddlet«n,  1  Jao.  and  Walk.  96;  in 
&vor  of  a  volunteer,  and  even,  in  some  oases,  as  against  innocent  parties :  Heostaer  «.  Gillespie, 
11  Ves.  639;  for,  it  would  bealmostimptwsibleever  l<ireachaoase  of  frand,  if  third  persons  were 
aUowed  its  tetaio  gralnilom  benefits,  whidi  they  have  derived  from  the  fraud,  impositioa,  or 
nndue  influence  practiced  by  others,  Hnguenin  c  Baneley,  14  Tes.  989;  StilweU  «.  WUkins, 
Jacob's  Rep.  282.  Still,  It  would  be  poshing  this  principle  too  bi  to  extend  it  to  Innoeenl 
vuretiasen  .-  Lloyd  e.  Passingham,  Coop.  15& ;  it  is  only  when  an  estate  tws  been  tMaJned  by 
a  third  person  without  pajmunt,  or  with  notice  of.frond,  that  a  court  of  eqnity  will  t^e  It  from  him, 
to  restore  it  to  the  party  who  has  been  defrauded  of  it :  M aokretli  e.  Symmoni,  1  Tea.  340;  a 
boita  fitie  purchaser,  for  valnable  consideration  and  without  notice,  will  not  be  deprived  of  the 
advantage  which  his  legal  title  gives  him.    Jortard  v.  Sannders,  S  Tes.  Jnn,  467.] 

A  oontract  made  nnder  duress  is  void,  inaemnch  as  in  snob  case  Oie  estentiai  element  of  consent 
la  wanting.    As  tu  what  is  durest,  see  noU  to  book  1,  p.  181. 

(7)  There  are  several  tnbseqnont  statntee  prescribing  and  legnlating  the  powers  and  dnties 
of  these  committees.    The  same  anbjeot  is  also  regnlatod  by  Katnta  tn  the  United  States. 
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by  Eoiae  matt^  of  Mcord)  is  absolutely  void,  and  not  itterely  vbtdaUe;  (tn)  and, 
taeretora,  oAnsot  be  ^^wed  or  made  good  by  any  subeeqaent  agreement  (8) 

(H)  FerkLii*.  t  IM.     1  SLd.  in. 

(8)  [The  nile  laid  <lowu  in  the  h;xt  niuat  be  unilersbHid  iritb  some  obrions  qnnlificaCioni. 
The  HMsessioD  by  a  mwriod  woman  of  property  settled  to  her  separate  nee,  may,  ag  a  necea- 
Mry  iDcldtmt.  cartj  with  It  ttM  right  of  disposition  orer  rmch  prnpotlT.  Rich  f.  Oockell,  9 
Tea.  375 ;  Fsttiplioe  c,  Oorgea,  1  Tea.  Jutk  49 ;  Tspponden  *.  Wdsh,  1  PblUim.  359 ;  Ori^r  t>. 
Coi.  1  Vw.  Sen.  518 ;  Bell  e,  Hyde,  Prec.  in  Cha.  330.  A  court  of  equity  has  no  power  fo  sat 
aaide,  bnt  is  boand  t«  give  Efleel  to  a  disposition  made  liy  a  feme  covert  of  property  Bettled  to 
her  separate  use,  ttongh  such  disponitiun  1>e  made  in  nivor  of  her  hn^baod,  or  even  of  hct 
own  trustee ;  botwltiiBtuidiDK  It  may  be  plain,  that  the  whole  oMeot  of  tb^  eettlemeut  in  the 
wife's  favor  may  be  ooiuit«nU:Eed  b;  rhis  eiercisaof  herpniTer.  Pybtuv.  Smith,  1  Vei.  Jun.  19^ 
PorkBTo.  White,  II  VeB.Ml,  222;  JaoksoE  o.  Hobhoune,  3  Moriv.  497 ;  Nantes  r.  Corrock.  9  Teg, 
189;  Sperling  p.  Roehfort,  S  id,  175;  Stur(rfs  o.  Curp,  13  id.  190;  Glyn  «.  Baiter,  1  Tonnge  and 
Jerr.  332 ;  Acton  f .  White,  1  Sim.  and  gtu.  432,  And  the  aaeeot  of  trustees  to  whom  tirtipertr 
ia  ftiven  for  the  aepBiRte  me  of  a  IntiTied  woman,  iB  not  necassary  to  enable  bar  la  bind  that 

Eropertv  aa  she  taints  fit;  onlew  such  assent  is  required  by  the  m^trnmBnt  under  which  sba 
,  beneficiallj'  entitled  to  that  property.  Eaeez.  v.  Atkina,  14  Ves.  547 ;  Browne  v.  Like,  U  id. 
308;  Pybos  e.  Smith,  1  Tes.  Jan.  194. 


B  Mr.  Suf^Mi,  Id  IJie  3d  chapter  of  Ua  Treatise  on  Powers  addncm  ntimennlR  anHioridea 
H)  piure,  it  hM  long  been  wttled,  that  a  married  woman  may  eiercise  a  power  over  landi 
or,  in  other  words,  direct  a  oonvey anoe  of  that    land,  whether  tiio  power   be  appendant,  la 


Oor  simply  collateral  j  and  oe  well  whether  the  eatato  be  copyhold  or  IroehoTd. 
J,  9  T,  R.  695 ;  Tomllnson  v.  Dirfiton,  1  P.  Wran.  149 ;  Hoarie  v.  Grcenbank,  3  Atk.  Jll ; 
Peabucke.  Monk,  2  Ves.  Sen.  191;  Wri^t  v.  Bntftefield,  AmW,  473;  Orirer  v.  Thompson,  A 
Tannt.  S&7.  And  it  woold  iqierate  p^able  ii^justioe,  if,  wliere  a  married  wttnian  held  pmperij 
in  trast  as  executrix,  or  en  autre  droit,  she  c«ald  not  convey  and  dispose  of  the  eunie,  as 
the  duties  of  het  trust  required.    Scanimell  o.  Wilkinson,  'i  East,  557 ;  Perkins,  cb.  1,  }  7. 

So  doobti  the  separate  estate  of  a  feme  oovtrt  utumot  be  reached  as  if  sbe  wen  a  feme  tol« 
without  some  chared  oil  her  part,  etther  ex^ss  or  to  be  impiied  ;  It  seems,  boWerer,  to  be  set- 
tJed,  ngtwithstondiug  the  dislike  of  the  pnnciple,  which  fiafl  been  often  expressed :  Jones  v. 
EonlB,  9  Tes,  497 ;  Sautes  p.  Corrock,  9  id.  1® ;  Heatlej  r.  Thomas,  1.1  id.  604 ;  that  when  a 
wihjune  with  her  bitsbond  in  a  aecnrity,  thi«  is  an  ifl^HsiJ  exeention  of  her  power  t^  rbarga 
her  separate  property.  Qrentley  r.  Noble,  8  Had.  94 ;  Stuart  f .  Kirkwall,  3  id.  389 ;  Holme  v. 
Tonint,  1  Brown,  SO;  Bperhng  p.  RooWbrd,  8  Vos.  175.  Aid  by  joining  hi  a  sale  with 
hcz  boabond  by  fine,  a  married  woman  may  clearly  oome  under  obligatiunB  affecting  bee 
aeparate  tmst  estate.  Parker  e.  White,  11  id.  2!1,  234.  A  court  of  equity  will  certaioly  not 
interfere  without  great  reluctance,  for  Uie  purpose  of  giving  eSecC  to  the  impirivident  engage- 
ment of  a  manied  woman,  for  the  aecommodotion  of  her  husband ;  but  where  it  appears  in 
«vldence  Chat  she  was  a  Itae  agent,  and  aaderetood  what  tdie  did  when  she  engaged  ner  sep- 
arate property,  a  court  of  equll^,  it  baa  been  held,  is  bomid  to  give  eflect  lo  her  contract. 
£8sex  V.  Atkins,  14  id.  5fl'.  Or  rather,  pertiaps,  it  may  be  more  correctly  pat,  to  say,  that,  at- 
thongh  aJ^iNs  ofeert  cannot,  by  the  equitoble  pOBSOBsion  of  separate  property  aojuire  a  poww 
Iif  person^  oonCroot,  yet  she  has  a  power  of  dtspoidtion  as  incident  to  property,  and  her  actual 
di^OMtion  will  bind  her.  Agailar  v.  AguiUr,  %  Mad.  418.  The  distincUon  betwoon  the  mera 
Gontiact,  at  general  engagement  of  a  muried  woman,  and  an  oraropriaMon  of  her  separate  es- 
tate, has  been  frequently  rooognized ;  FoWei  o.  Bailey,  1  Ball,  and  Beat.  52 ;  she  can  eoter  into 
no  contract  aOec ting  her  peraun;  the  remedy  must  be  against  her  property.  Bockett  v.  Wray, 
4  Brown,  485 ;  Franois  v.  Widvllte,  1  Mad.  363. 

Where  bar  husband  ia  banished  for  life;  Conntese  of  Portland  o.  Prodgere,  8  Tern.  IM ;  ot 
04  it  seems,  ii  tnm^orted  beyond  tiie  aeas ;  Newsome  v.  Bowyer,  3  P.  Wms.  36;  Lean  «. 
8chnti,  2  W.  Bio.  1196;  or  is  on  alien  enemy:  Itarby  v.  DDtchess  of  Moiarine,  1  Salt.  116;  and 
fcee  Co.  Lin.  132  b.,  133  a. ;  in  aU  theM  cases  it  hoe  been  held  that  it  is  neoessaiy  the  wife  dkoidd 
be  ootuddered  as  a/wiw  »oIb.] 

Since  this  note  was  firtt  published  the  statute  3  and  4  Wm.  lY,  c.  75,  bos  been  pag«ed.  which 
allows  a  married  wiriuau  to  diapose  of  her  land  by  deed,  with  the  concnrrenoe  of  lier  hoebaad, 
bat  the  deed  mnet  b«  ackaowWed  before  a  jadge  of  the  sapurior  or  county  oonrts,  or  befon 
a  commissloiie]^  appointed  for  ue  porposa  of  taking  anch  acknowlodgmants,  by  whom  she  is 
examined  ^lart  ttim  her  husband  to  ascertain  if  her  consent  to  the  deed  la  voluntaty.  Thu 
'  e  establishes  a  mode  of  oonveyanoe  by  married  women  in  Bngiand,  which  has  king  been 
lyed  in  the  United  States.  In  some  M  the  states  tlie  statutes  go  farther,  and  allow  mar- 
1  women  t«  convoy  their  lands  without  the  conocrrence  of  thujr  huabondB,  and  in  the 
same  momier  as  if  Ihey  were  oiuuaRied.  See  Wataon  t>.  Thoiber,  11  Mich.  457.  Brammet  o. 
Weaver,  2  Oregon  IC" 

Art  rcgai  ' 

separate  e« ,  .    .   _ ._. 

have  if  nndcr  no  disability,  and  this  whether  It  is  vested  in  her  directly,  ur  m  uusuwu.  oud 
may  mnke  oontroots  which  have  the  effect  to  charge  it,  and  she  may  make  tvde  of  It  withuat 
~r  oousent  of  the  husband.    The  contiauts,  however,  are  not  enforceable  at 


employed  ii 
Tied  womet 


tor  cannot  took  to  the  Imsband  forpa^mi^t,  ioMmncb  as  heliaa  nut 
billtv,  led  had  DO  lewoD  tu  roi;  qpoa  it.    Bentley  t.  Qiiffin,  6  TsBot, 

3B^Jg.  170:  Liitot.  ,4i»r,  1  ves.  !fl7;  ojwt  c.s.i.  pottiCo..  aoa 
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The  ca«e  of  an  aliao  born  is  ^Iso  peculiiir.  Foe  he  mnj  parclliuie  ^y  tbin^: 
lint  after   parchase  he  can  hold  nptMog  (0)  except  a  \&^a&  lor   years  of 

Iftir,  bu^  oulf  in  Um  Qouita  of  eqoitf ,  tmd  OiQf  ^  not  bind  bar  penonftll]^,  but  are  to  be  an- 
forced  acwusC  tbs  apecifiu  prupertr  oolj.  See  Gardner  o.  Oardner,  7  Paige,  112;  Jaqnea  v. 
Uelbodigt  Church.  17  Johns.  &4S.  The  circnipatftiice  that  the  wife  has  a  sepsrat^  estate  for 
nmun  lav,  ralisve  the  hiubwid  Irom  the  obligation  he  truQld 
r  ber  cuiitrtwjts,  and,  in  mau^  c»9e^,  it  be<)pn)«e  a  qioUflTof  no 
little  ditUool^j  tp  deUnniue  whethar,  onder  the  pftitioiiiac  circiunBtaiioeH,  «  debt  is  tti  bq  re- 
garded u  contracted  on  behalf  <if  the  husband,  or,  un  the  other  liand,  ^  a  charge  pn  ber  sop- 
ai^te  cHtate.    The  foUoning  ore  believed  to  be  odirect  mlea  on  thie  aubject 

1.  Where  a  married  woman  contracts  a  debt,  auparently  for  the  benett  of  tha  f^milf,  thoogh 
le^Uj  fur  tli«  beuefit  of  ber  Mpuate  estate,  bat  ibis  (aet  Is  not  known  to  Ae  ciwliuir,  and  w 
ciicnuisl^cps  are  nQcb  as  birlj  to  tkHthoriiu  b**^  (<>  inier  tlie  authoritf  and  copjjunt  of  the 
husbuud,  the  or^ditiir  has  a  right  to  treat  the  wife  aA  the  agent  of  the  bneband  mr  ue  pnrpoM 
of  uuDCracting  the  debt,  and  tuhoid  him  liable  fur  tbe  pajmont  of  the  same.  And  the  Kos- 
band,  il'  lie  vunld  pn>t«ot  himself  optinat  aay  tneh  liahilltf,  mndt  take  eais.that  those  dealing 
with  ttie  n-ifq  have  nu  reMon  to  »nppuse  nam  bit  oots,  or  the  oiwner  wlucb  ahe  traqaa^ta 
business,  that  ahe  is  acting  as  his  agent,  and  not  on  her  own  behalf! 

2.  Bnt  where  the  debt  is  coutractud  expressly  on  the  faith  of  Uie  separate  aatate,  the  credl- 
t .  I..1.  i-.v.  i_.i.._j  i. .  : u  „  "-jiiaa  niii  truHled  to  his  respoasl- 

t  Tannt,  368;  Pett^  fu  ADderaoQ, 
•t  ufiig.  1.IU  i  uww  1^-  -juori  1  •  BB.  '<  f  i  jijAL),  I.  js .  A,  lAnu  Oo.,  !tO  Wepd.  £70,  And  wlwUfel 
the  husb^  or  the  viui's  sepiirata  ^s^te  was  credited  in  any  PHftic^ltr  cas^  is  a  quQajJon  of 
feet. 

3.  Where  a  married  woman  contracts  a  debt  fbr  the  benefit  of  her  aepOMte  eatate.  it  i«  pn- 
annied  that  ahe  intended  to  ebarge  that  estate;  tbe  like  preimnption  is  a  rewunabje  (uw  in 
amy  caae  where  tbe  debt  ia  opntracted  fur  her  own  bpnetit,  and  Ui>  other  or  qifforenC  iiit«|)t  if 
ajsuifeated  at  tlje  time,  atury  Eq.  Juria,  i  l^OO;  Owens  n.  Dickinson,  1  Craig,  aud  Phil.  48; 
Tanderhevden  v.  Mallory,  J  If.  Y.  452.  But  it  seems  that  no  such  presiimptton  can  be  entet- 
tained  vbere  she  signs  a  note  morelf  aa  snretj  for  her  bnibona;  and  In  noh  ease  hii 
•state  is  not  Uable.    Yale  e.  Itodarer,  IS  N.  T.  iJUf..    See  Wolf  «.  Van  MeU»,  S3  Ifwa,  397. 

{V)  ilf,  ears  Lord  Cok«:  Co.  ^t  ^  a.  b.;  Cora.  Dig.  Aliens,  C-  2;  eee  the  iBM(>n»,  Bap.  Ab. 
Aliens,  C.i  ''an  alien  purchase  bou^«s,  !an4«,  lenemeota,  or  |iercditamu|its,  to  tiim  and  his 
beirs,  albeit  he  can  liave  iio  heint,  jet  he  Is  of  capacity  t«  Uik«  a  fee-^mple,  but  not  to 
Itohi :  fat  npuQ  offioe  found,  that  is,  Upon  the  inquest  of  a  proper  Jnir,  the  hing  stioll  have  it 
bf  bit  prerugMiTe  uf  whumaoevor  the  taud  ii  htjdsa ;  vaA  so  it  ia  if  the  aliop  doth  pnicbaee 
Imid  and  die,  the  law  d"^  canl  ,^e  f|»ehold  pnd  inberitanoe  niwo  the  king."  And  if  an 
alien  purchase  to  him  apd  He  buirs  rif  his  body,  he  is  tenant  in  t^l;  and  If  he  suffer  ii  recov- 
ery, and  afterwards  an  ufiice  is  fiintid,  the  recovery  is  good  to  bar  the  Temainder;  9  Go.  141; 
2  Holl.  3:11;  4  Leon.  84;  Com.  Dig,  Aliens,  C.  2;  but  the  estate  purchaied  by  an  ^an  doM 
pot  vest  in  tbe  king  till  office  found,  udtil  which  Uie  alien  i*  seised ;  and  )n4y  snst^n  actlpna 
fur  ii^uiies  tu  the  prupoity.  5  Co.  !^  b. ;  I  Luonard,  47;  4  Leon,  f&;  Gam-  Dig-  Aliuns,  0.  4. 
}iut  tuoiigb  an  alien  may  iake  real  property  bf  pnriAane,  yet  he  cannot  tal:e  by  descent,  by 
duwer,  or  by  the  curtesy  of  England,  which  ore  the  aots  of  the  law,  far  t^e  act  of  laiv,  says 
Sir  &dwaid  Coke,  7  Co.  35  a;  Com.  Dig.  Allans,  0.  1;  Bao.  Ab.  Aliens,  a.;  2  Bla.  Com.  248, 
giveth  the  alien  nothing.  Tharefure,  by  thp  ooninion  lav,  Co,  LitL  8,  a,  ^n  iUien  oonid  not 
MtkerU  to  bis  father,^  tj^ougb  tha  I'atber  were  ^  natural  bqm  subject,  (uid  the  statutes  have 
luiuie  no  alteration  in  this  respect  in  favor  of  poraune  who  do  not  obtain  denization  or 
ualnraliiation.'  So  t)iat  fiu  alien  is  at  this  day  eielnded  not  only  fVom  holding  what  he  has 
taken  by  purohaae,  titer  offioe  found,  but  from  even  taking  by  deueM  at  all;  and  the  ntason 
uf  this  distincLioq  het|w^pn  the  (Kt  of  the  ulie»  tim^elf,  by  ivbieh  be  may  take  but  cannot 
Jioiil,  and  the  act  of  the  law  by  which  be  cannot  even  take,  ia  marked  by  Lord  Hole  in  hia 
Judgment  in  the  case  of  Cullingwood  v.  Pace,  1  Tent.  417,  where  he  says,  though  an  alien 
may  take  bv  purchase  by  his  ova  aontiaot  that  whjah  he  eaimot  retain  gainst  the  king,  yet 
the  iav  will  not  enable  him  by  act  of  his  own  te  transfer  or  by  hereditaiiy  detetnt  to  take  by 
an  act  in  iaio;  fur  the  law,  mue  nihil  fruttra  (whioh  does  notning  in  Vam)  will  not  give  an 
inheritance  or  Beehold  by  act  In  law,  for  be  cannot  keep  it. 

The  general  rule  of  the  law  therefiae  appears  to  be,  that  an  alien  hy  pureltase,  which  It  bia 

■  may  take  real  property  but  eaflnpt  hald  it;  bv  descenl,  dower,  or  ootteey,  or  any  other 

'-  act  of  Qie  law,  he  cannot  ereq  taice  any  utnds,  tenements,  or  bereditdmen'ts  what- 

ll  lest  hold  them.    The  roaaon  of  the  law's  genera)  exoloidon  of  aliens,  we  hare 

ille  and  hold  lande,  fbr 
t  of  the  reaim,   whose 

„  a  natural  bom  aublect.  mav  take  anv  estate.  ~bv  devise,  nnrcl 

cession. 
The  law  regarding  the  holding  of  property  by  aliens  in  the  United  States  ia  not  nnifiirm  in 

tlie  different  states,  bnt  the  ditahility  is  removed,  wholly  oi  hi  part,  in  meet  of  them.    See  1 

Washb.  Eeal  Prop.  61.  -*  r     . 
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a  honse  for  cosTenience  of  merchandiee,  in  esse  he  be  an  alien  fiiend;  (10) 
all  other  pnrchasee  (when  fonnd  by  an  iaqnest  of  office)  being  immediately 
forfeited  to  the  kiiig.(R)  (11) 

Papists,  lastly,  and  persons  professing  the  popish  reli^on,  and  neglecting  to 
fake  the  oath  prescribed  by  statate  18  Qeo.  Ill,  c  60,  within  the  time  limited 
for  that  purpose,  are  by  statute  11  and  12  Wm.  Ill,  c.  4,  disabled  to  purchase 
any  lands,  rents,  or  hereditwnents ;  and  all  estates  made  to  their  use,  or  in  trust 
for  them,  are  roid.  (o)  (121 

II,  We  are  next,  out  principally,  to  inquire,  how  a  man  may  aliene  or  convey; 
which  will  lead  us  to  consider  the  several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the  giving  a  separate  right 
by  the  law  of  society  to  those  things  which  by  the  law  of  nature  were  in  oom- 
mon,  there  was  necessarily  some  means  to  l>e  devised,  whereby  that  separate 
'  '  '  '     '  ty  should  be  originally  acquired :  *which  we 

rved,  was  that  of  occupancy  or  first  possession. 
Bnt  this  poseessioD,  when  once  gained,  was  also  necessarily  to  be  continued ;  or 
else,  upon  one  man's  dereliction  of  the  thing  he  had  seised,  it  wonld  again 
become  common,  and  all  those  mischiefe  and  contentions  wonld  ensne,  which 
property  was  introduced  to  prevent  For  this  purpose  therefore  of  continuing 
the  possession,  the  municipal  law  has  established  descents  and  alienations:  tha 
former  to  continue  the  possession  in  the  heirs  of  the  proprietor,  after  his  invol- 
untary dereliction  of  it  by  his  death;  the  latter  to  oontinne  it  in  those  persons 
to  whom  the  proprietor,  by  his  own  voluntary  act,  shall  choose  to  relinquish 
it  in  his  lifetime.  A  tran^tion,  or  transfer,  of  property  being  thus  admitted 
by  law,  it  became  necessary  that  this  transfer  should  be  properly  evidenced:  in 
order  to  prevent  disputes,  either  about  the  fitct,  ae  whether  there  was  any 
transfer  at  all;  or  concerning  the  pei^ons,  by  whom  and  to  whom  it  was  trans- 
ferred; or  with  regard  to  the  subject-matter,  as  to  what  the  thing  transferred 
consisted  of;  or,  lastly,  with  relation  to  the  mode  and  quality  of  the  transfer,  as 
fbr  what  period  of  time  (or,  in  other  words,  for  what  estate  and  interest)  the 
conveyance  was  made.  The  legal  evidences  of  this  translation  of  property  are 
called  the  common  assurances  of  the  kingdom^  where'^  every  man's  estate  is 
assured  to  him,  and  all  controversies,  donbts,  and  difficulties  are  either  pre- 
vented or  removed. 

These  common  assurances  are  of  four  kinds:  1.  By  matter  in  pais,  or  deed; 
which  is  an  aasnranoe  transacted  between  two  or  more  private  persons  t'n  pais, 
in  the  conntry;  that  is  (according  to  the  old  common  law),  upon  the  very  spot 
to  be  transferred.  2.  By  matter  of  record,  or  an  assurance  transacted  only  in 
the  king's  public  courts  of  record.  3.  By  special  custom,  obtaining  in  some 
mrticular  places,  and  relating  only  to  some  particnlar  species  of  property. 
Which  three  are  such  as  take  effect  during  the  life  of  the  party  convening 
or  assuring,  i.  The  fourth  takes  no  effect  till  after  his  death ;  and  ihai  is  by 
devise,  contained  in  his  last  will  and  testament.  We  shall  treat  of  each  in  iti 
order. 

(•)  Co.  utt.  •.  (a)  1  P.  Wbs.  m. 

(10)  [In  funnflT  limM  no  alien  was  permitted  even 
the  altention  in  that  law  was  mere^  In  bvor  oC 
HiBt  Eqr.  361,  n.  9;  Bao.  Ai).  AtieoB,  CJ 

(11)  [BqI  not  before  the  inquest:  5  Od,  5S,  b;  and  If  tlie  purctiMe  be  made  witb  Uieking'i 
lioen»,  tbere  oan  be  nu  forfeiture.     U  Hen.  IT,  20  Han.  Co.  Litt,  2,  b.  n.  2J 

(12)  These  disabilities  are  now  enttrelv  removed.  See  the  (tatntes  10  Qeo.  IT,  0.  7,  and  t 
and  3  Wm.  IT,  e.  115;  S3  and  34  Tie. «.  iM;  33  and 33  Tio.  o.  IW. 
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CHAPTEEXX. 
OF  ALIENATION  BY  DEED. 

In  treating  of  deeds  I  shall  consider,  first,  their  general  nature ;  and,  next; 
the  Beveral  sorts  or  kinds  of  deeds,  with  their  lespectiTe  incident&  And  in 
explaining  the  former,  I  shall  examine,  first,  what  a  deed  is ;  Becondly,  its  reqai- 
Bites ;  and,  thirdly,  bov  it  ma;  be  avoided. 

L  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the  parties,  (a)  It  ia 
sometimes  called  a  charter,  caTia,  from  its  materials ;  bat  most  nsnatly  when 
applied  to  the  transactionB  of  private  subjects,  it  is  called  a  deed,  in  Latin 
factum,  Kar'  e^ox^,  because  it  is  the  most  solemn  and  anthentio  act  that  a  man 
oan  possibly  perform,  with  relation  to  the  disposal  of  his  property ;  and  therefore 
a  man  shall  always  be  estopped  by  his  own  deal,  or  not  permitted  to  aver  or  prove 
any  thing  in  contradiction  to  what  he  has  once  so  solemnlr  and  deliberately 
avowed.  (3)  If  a  deed  be  made  by  more  parties  than  one,  tnere  ought  to  l» 
regularly  as  many  copies  of  it  aa  there  are  parties,  and  each  should  be  cut  or 
indented  (formerly  in  acute  angles  instar  deniium,  like  the  teeth  of  a  saw,  but 
at  present  in  a  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with  the 
other ;  which  deed,  so  made,  is  called  an  indenture.  Formerly,  when  deeds  were 
more  concise  than  at  present,  it  was  usual  to  write  both  parts  on  the  same  piece 
of  parchment,  with  some  word  or  letters  of  the  alphabet  written  between  them ; 
through  whidi  the  parchment  was  cut,  either  in  a  straight  or  indented  line,  in 
such  manner  ae  to  leave  half  the  word  on  *one  part  and  half  on  the  r  ^ggg  i 
other.  Deeds  thus  made  were  denominated  gyngrapha  by  the  canon-  •■  -I 
Ists;  (c)  and  with  us  ckirographa,  or  hand-writinga;  (d)  tne  word  cirographum 
or  cyro^apkum  being  usually  that  which  is  divided  in  making  the  indenture: 
and  this  custom  is  still  preserved  in  making  ont  the  indentures  of  a  fin^ 
whereof  hereafter.  But  at  length  indenting  only  has  oome  into  use,  without 
cutting  through  any  letters  at  all ;  and  it  seems  at  present  to  serve  for  little 
other  purpose  than  to  give  name  to  the  species  of  the  deed.  When  the  several 
parts  of  an  indenture  are  interchangeably  executed  by  the  several  parties,  that 
part  or  copy  which  is  executed  by  the  grantor  is  uaually  called  the  original,  and 
the  rest  are  coutUerpartt :  (hougn  of  late  it  is  most  frequent  for  all  the  parties 
to  execute  every  part;  which  rtHtdras  them  all  originals.  A  deed  made  by  one 
party  only  is  not  indented,  put  polled  or  shaved  quite  even ;  and  therefore  called 
a  deed-poll,  or  a  single  deed,  (e)  (1) 

IL  We  are  in  the  next  place  to  consider  the  requisites  of  a  deed.  The  first 
of  which  is,  that  there  be  persons  able  to  contract  and  be  contraoted  with  for 
the  purposes  intended  by  the  deed :  and  also  a  thing,  or  snbjeot-matter  to  be 
contracted  for ;  all  which  must  be  expressed  by  sufficient  names.  {/)  So  as  in 
every  grant  there  must  be  a  grantor,  a  grantee,  and  a  thing  granted ;  in  every 
lease  a  lessor,  a  lessee,  and  a  thing  demised 

Secondly,  the  deed  must  be  founded  upon  good  and  sufficient  consideration. 
Not  upou  an  usurious  contract;  {p)  nor  upon  fraud  or  oollusion,  either  to 
deceive  purchasers  bonafde,  (A)  or  just  and  lawful  creditors;  (i)  any  of  which 
bad  considerations  will  vacate  the  deed,  and  subject  such  persons  as  put  the 
same  in  use,  to  forfeitures,  and  often  to  imprisonment.  (3)    A  deed  also,  or  otber 

(to  Ca.  Utt.  ITL  (i)  Ploicd.  IM.  (9}  Lrndsir.  1. 1. 1.  U,  o.  I. 

frfj  Uirror,  1 1.  IJT.  (»}  M  Irror,  «JL  f  n.    UfX.  ft  S71,  S7S.  (/}  Co.  Utt  SB. 

(g)  Slat.  U  SU.  0.  a  (h)  SUt.  tT  El^.  e.  I.  (t)  Sat.  U  Eli*.  0.  S. 

al)  OsnenUr,  at  tlu  ptewQt  time,  deedB  (br  tlie  ooDveyanoe  of  luida  dmplj',  tboa^  called 
Hitaru,  am  esecutM  only  bj  the  giantoni,  and  ooDnterpana  an  not  made  and  not 

(2)  But  a  deed  t»  fraud  of  porobaBen  nr  eredJIora  U  not  void  aa  between  the  partte*  thereto, 
■oreroDaa  to  third  pemina  who  ore  not  cooceniedln  the  frand.  Oul;  Uie  partiea  who  would  ba 
defiMded  \>j  it  can  allege  ita  invalidity-,  and  aa  to  tliem  it  is  avoided  onlj  bo  far  aa  Is  needM  fbr 
fheii  protection. 

Mr 
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groat,  made  without  any  consideration,  is,  ae  it  were,  of  no  effect:  for  it  is  con- 
strued to  enure,  or  to  be  effectual,  only  to  the  n^e  of  the  grantor  himself,  (it)  (3) 
r  «29v  1  ^^^  coneideration  may  be  either  *a  good  or  a  valuable  one.  A  good 
*■  ^  consideration  is  Buch  as  that  at  blood,  or  of  natural  love  and  affection, 
when  a  man  grants  an  estate  to  a  near  relation  ;  being  fouuded  ou  motives  of 
generosity,  {irudt^ac^  and  nat4ral  duty;  a  valtiabk  congideration  is  such  as 
ijioney,  marriage,  or  the  like,  which  the  l^w  esteems  an  equivalent  given  for  the 
grant :  [I)  and  is  therefore  founded  in  motives  of  justice.  Deeds  made  upon 
good  consideration  ouly,  are  considered  as  merely  voluntary,  and  afe  frequently 
^t  ^ide  in  &FDur  of  creditqre,  and  bona  fide  purchasers,  (i) 

Thirdly ;  the  deed  mast  be  written,  pr  I  presume  printed,  (5)  for  it  may  be  in 
jmy  character  pr  any  Jauguage ;  but  it  must  be  upon  paper  or  parchment  For 
ijf  it  be  written  on  stone,  board,  linen,  leijther,  op  the  like,  it  is  iio  deed.(m) 
yTood  or  stone  may  be  more  durable,  aiid  linen  less  liable  to  erasures ;  but  writ- 
ing on  paper  or  parchment  unjtea  in  itself,  more  perfectly  than  any  other  way, 
both  these  desirable  qualities:  for  there  is  nothing  else  so  durable,  and  at  the 
9fffa&  time  so  little  liahle  (k)  alteration :  nothing  so  secure  from  alteration,  that  is 
at  the  same  t^me  so  durable.  It  iifust  also  hftve  the  regular  stamps  imposed  on 
it  by  the  several  atatiites  for  the  increase  of  the  public  revenue :  else  it  cannot 
be  given  in  evidenee.  Formerly  many  conveyances  vere  made  by  parol,  or  word 
of  month  Pnlyi  without  wrjting;  but  this  giving  a  handle  to  ^yanety  of  frauds, 
t)ie  etatnte  39  Car.  II,  c.  3,  enacts,  tliat  no  leuse-egtate  or  interest  in  lands,  tene- 
ments, or  hereditamenta,  made  by  livery  of  seisin,  or  by  parol  only  (except 
leases,  not  exceeding  three  ye^rs  froin  tne  making,  and  whereon  the  resened 
rent  is  at  least  two-uiirds  of  the  real  value),  sballbe  looked  upon  aa  of  greater 
ftirce  tlian  ^  lease  or  estate  at  will;  nor  shHlI any  assignmeut,  grantor  surreuder 
of  any  interest  in  any  freehold  hereditaments  be  valid  ;  nnless  jn  both  cases  the 
s^me  De  pnt  in  writing,  and  signed  by  the  party  granting,  or  his  ((gent  lawfliUy 
authorized  in  writing.  (6) 

(t)  Park.  ttm.  (t)  I  Itep.  Bl  '  (■)  Oo.  Utt  B>.    r.  N.  B.  Ut 

^^i\  [TUa  ■entoDO*  is  not  qnite  w«UMtel j  worded :  finim  the  expreasioa  "  deed  w  ttthei 
gnatf  it  luigbt  be  inferred  wt  a  deed  nas  a  specieit  iif  ^twxi,  whenoa  <)  gmat  a  ool^  oaa 
mode  of  coQvefatica  bj  deed  :  next,  it  ia  nut  trne  that  all  deeds,  nr  aJl  grauta  made  witbont 
oongidentinn,  an  nf  no  effect,  for  1st,  b»  to  nil  deeds  which  operate  at  onminan  law,  or  by 
tnuumutsdoD  of  possewion,  tbat  tbev  will  be  valid  at  Uw  to  {wu  the  ettata*  the?  proless  to 

5as^  a«  uainst  uip  gnpl^,  thdngh  iniide  withanl  anj  oniislderatioii ;  and  ieouodlj-  as  ta 
Beds  whicb  uperat«t  nnder  the  statote  of  uses,  the;  create  a  tve  wbicb  resolta  to  the  grantor. 
^u  all  apaear^ce,  indeed,  un  change  in  luadc  in  the  grontor'a  title  orrizhts  by  anch  a  doed, 
yet  that  it  is  witbont  effect  in  law  cannnt  be  md,  becanae  it  worka  sooE  an  dIontioD  in  Xb» 
— ntor's  --*-'-  *---  "■---  —■-'-■-  ■--  •--'  ■--'—  -■--'  ---  '  -^  -  "■ 
e  uf  tl 

(4)  This  rnle  does  not  obtain  fn  the  United  State*.  A  deed  porelf  volnntaiy  is  perfect]?  valid 
a«  tigainat  an?  aubaequent  pnroiiaser  from  the  gantor,  who  hnjs  with  notice,  whether  Uie  uotioa 
be  aiitoal.  or  sooh  as  the  taw  implies  from  the  reootding  uf  the  priur  deed.  4  Kent,  463 ;  JacluMi 
c.  Town,  4  Cow.  a03  i  Saluton  k.  Beupett.  1  Ckinn.  53S ;  Beuntttt  e.  Badfivd  Bank,  11  U«a».  431 ; 
Bicker  v,  Qaqi,  14  J^.  137 ;  Cothcart  ^.  Bitbin-su^,  S  pet.  'i&i ;  Atkinson  v-  Phillips,  1  Md.  Ol 
Dec.607i  Beat  e.  warren,  a  Or(iy,.447;  Uouglai  i>.  Dunlap,  10  Ohio,  162. 

(5)  [CoialMg.  Fait,  A  ;  3  Cbjtt^'s  Com.  L.  6.  There  seems  nn  dnnbt  that  It  may  be  prinled, 
And  that  if  signatnrea  be  reqnisito  thouaraa  of  a  par^  in  print  at  the  Ibotuf  theinatr^uNMwitBbl 
suffice.    2U.andS.28e;  It  Bos.^ndP.ie]8.} 

(6)  Nevertfaeleas  ooiuta  of  equity  have  lou((  been  in  the  pracdoe  of  enforcing  the  specific  pn> 
fonnanoe  of  p^l  (xuiti^cts  for  Uie  sale  nf  lands,  where  there  have  bean  snch  aota  c^  put  per- 
fonnonce  as  Drechide  tV  pwtiea  (wiag  placed  in  atafu  quo,  and  where,  under  the  cqRnimstBDOet, 
It  is  equitable  that  xucli  perfunuonue  should  be  decreed.  See  Ttv  on  Bpeotfic  PerfunnaDoe : 
^MryEq.  Juris.  4(712— 7KI. 

[^  It  is  nettled,  Edso,  that  tmsta  of  lands  arising  by  Implication,  orepentionoflnw,  areaotwitlt; 
iu  the  Btatate  of  &nada ;  If  they  were,  It  faa«  been  said,  Ihat  siatnte  would  tend  to  promote  ftMihi 
rather  than  prevent  theuu  Tonngc.  Peachy,  UAtk.  SSC,  SG7:  Willia  «,  Willis,  id.  71 :  AnoDyra. 
3  Tentr.  361.  -- 

The  statute  of  frauds  enaote,  that  no  agreement  respecting  lands  shall  be  of  fbroe,  nskaall 
be  (igned  by  tk*  partg  to  be  ckarged;  but  the  atatnte  does  not  say  tliat  eveiy  wreemeat  ao 


Chap.  20l]  Forval  Pamb  of  a  Died.  297 

Foartlily ;  Oie  matter  vritten  mast  be  UffaUj/  a&d  vr^rlt/  Bet  forth :  that  is, 
there  mast  be  words  safficient  to  specify  the  a^«mient  and  bind  the  parties ; 
vhich  *Ba£BcieiicymnBtb&left  to  tiie  courts  of  law  to  det«rm>ne.(x)  (7)  raoqoi 
ForitiSDatabeolatelfneoeenryiBlavtohaTOftUtbe  formal pKTtathat  *-  ■< 

ve  ttsnally  draws  ont  ia  deeds,  so  aa  tbere  be  safflcient  word^  to  declare  clearly 
and  legally  the  party's  meuiiug.  Bat,  as  these  formal  and  orderly  parts  ve 
calcnl^cdto  eoavey  that  meaning  in  the  dearest,  diHtinctest,  and  most  effectual 
uanaer,  and  have  been  well  considered  and  settled  by  the  wisdom  of  successiTe 
ages,  it  is  prudent  sot  to  dmart  trom  tiiem  without  good  reason  or  urgent  ne* 
cessity ;  and  therefore  I  will  here  mention  them  in  their  usual  (o)  imler. 

1.  The^»r«9»i>M  may  be  used  to  set  forth  the  number  and  names  of  the  parties, 
with  their  additions  or  titles.  They  alw  contiun  the  recital,  if  any,  of  such 
deeds,  agreements,  or  matters  of  fact^  as  are  neoessary  to  explain  the  reasons 
upon  which  the  present  transaction  is  founded;  and  herein  aiso  is  set  down  tha 
coneidemtioQ  upon  which  the  de«d  is  mad&  And  t^n  fbllows  the  certainty  of 
the  grantor,  grantee,  and  thing  granted,  (p) 

i,  3.  Next  come  the  k«imdufn  and  tenendwm,  {^)  The  office  of  the  kdbendttm 
is  ^roperiy  to  determine  what  estate  or  interest  is  granted  by  the  deed :  though 
this  may  be  performed,  and  sc«netimes  is  perfomted,  in  the  premises.  Id  which 
case  the  haSmdum  may  lessen,  enlai^  explain,  or  qnalifjr,  out  not  totally  oon> 
tradict  or  be  repugnant  to  the  estate  granted  in  the  premiaes.  As  if  a  grant  be 
"  to  A  and  tiie  neirs  of  his  body,"  in  uie  premiees ;  haimdufii  "  to  bim  and  his 
heirs  foreyer,"  or  vice  versa  ;  here  A  has  an  eatate-tail,  and  a  fee-simple  expect* 
ant  diereon.  (f)  But,  bad  It  been  in  the  premises  "  to  him  Hid  his  heirs, " 
haboidum  "  to  him  for  life,"  the  habenduvi  would  be  utterly  void ;  (s)  for  an 
estate  of  inheritance  is  Tested  in  him  before  the  habendum  comes,  and  shall  not 
afterWM^  be  t^en  away  o*  devested  br  it  The  fsnmtjwn,  "  and  to  hold,"  is 
now  of  very  little  use,  and  is  only  kept  in  by  custom.  It  was  sometimes  formerly 
*used  to  signify  the  tenure  by  which  the  estate  granted  Was  to  be   r  •299  ] 

njOa-UtLtm,            failUtt.  fs^SM  Appendtic,  Mo.  D,  tt,  PM«  v.  f9)ZMi. 

(T)  Cp,  liW.  11     *"-"  ■■— -^     ^-   —  .-.."—  i-     ..-p.- 


mwewed  «i -„_  __„ ^ — , 

ft  Aoidd  b«  u  ftpeemeat  or  Dot  Lord  Redeadala,  iiide«d,  has  intinwled  a  doabt,  whether  In 
any  case  (not  tariisg  Dpna  the  bot  of  part  perfnnnaiioe)  an.  wreemeDt  ought  t«  be  eofinced, 
wfaitA  hat  not  beea  Rinwd  br,  cpt  on  bAalf  of.  bsth  partlea.  LawreiUon  «.  Bntier,  1  Bch.  nd 
LeCSft;  O'BwulMe.  Feniiral,3  BaUand  Beat.  6S.  Loid  Binlwleko  md  Sir  Wm.  Grant  held  a 
difhnat  AootdDa.  Baekhonaa  v.  JCohna,  3  Sw^tat.  436 ;  Fowte  «.  Fnenaaii,  ft  Yes.  351 ;  Wwt- 
eni  V.  Bnnel,  3  Ves.  and  Bea.  193.  Lwd  EUoo,  without  expraeatf  deotdlng  the  pojnt,  eeenu  to 
have  leaned  to  Ixnd  Bed«idale'a  view  of  the  qaeatloo :  Enddlettooe  v.  Bisooe,  11  Tea.  563 ;  and 
Sir  Hiomaa  Plamer  wtahed  It  to  be  eenridered  whether,  whea  «Qe  psrtf  has  not  boand  htmBelfi 
tlieelhMtUaotatlibart7taani«rtBtAaMwagneiMBtwlthatiiMpmam.  Hartia  e.  ICIbAeil, 
itJae.  and  Walk.  «8. 

BvatatiUedaiid9Vlo.o.  10G,s.  4,  aGMffmeat  madeafter  the&ntof  Ootober,  lB45,oUierUiana 
fariftnent  made  Dnder  a  onitom  br  an  tnfAut  shall  be  vofd  at  lav,  Dnlem  ertdeuoed  b7  deed ;  Etna 
It  la  also  e&Mted  Uut  a  partfHon  sod  an  exchange  of  any  heredf  tnmenti,  not  bdng  copyhold,  and 
aleaaaiMuiiadbylawtobcin  wiitliWiofanyhfmditamBntB.  andanaedgBmeatof  aohattel  in- 
tanatnot  MiagMnyboldin  any  heredftametitti,  and  a  ramnder  in  writing  <rftaylnteraat  therein 
BSt  behig  a  oopyhold  interett,  and  not  being  an  IntetBBt  which  might  by  Uw  nave  been  created  wlth- 
oat  wri^i^,  Blade  after  the  flret  day  of  October,  tB4ft,  shall  abo  be  void  at  law,  QSleM  made  by  dead.] 

PMiriaaion  Croai  the  owner  of  und  to  another,  to  erect  and  oooDpv  a  bnltdlDg  npoe  hfo  premisea, 
ttaarii  BDt  gina  at  w]4tin|^  will  maka  the  balldlng,  wb«a  eraeted,  the  pKipeitt  of  the  bnildei. 
Bnt  Qua  Mrmimlan,  propariy  called  a  lieenaa,  ia  ravooable  at  any  time :  bnt  when  revoked,  the 
llceniea  Ia  entitled  to  ttie  bofldiQK  and  majr  remove  it.  DabtHa  e.  KeHey,  10  Barb.  496.  If, 
however,  the  owner  of  the  bnd  aeU  bi  a  third  person  who  haa  do  knowledge  of  the  Ucenie,  racli 
tekd  petaon,  it  aaema,  takea  the  land  with  whatever  ia  M>  attached  aa  to  paai  a«  a  pan  of  Uie  realtr 
if  belonging  to  the  niaDlar;  and  in  tnch  a  case,  the  lioeoaee,  if  he  had  not  previoaaiy  removed 
tbe  building,  woald  loie  it.  Prince  n.  Cose,  10  Conn.  383.  That  a  UeenJW  is  alwqra  levnoaMe, 
eea  Bniton  ».  SebaB',  1  Allen,  13 ;  Owen  v.  Field,  IS  Allen,  SS7 ;  Flttmau  e.  F«or,  38  He.  S3 ; 
iaod«IKOtia,33  Ala.tnO;  Pratt  i>.Ogd«n,M  N.  Y.  S9;  HnlT  v.  McAnlev,  S3  Penn.St.906; 

■.__^ .  _-_  .»  IT  TT  ..u      ,   — -IB  dispoaftlon  haa  been  manifeeted  of  lBt«  to  hold  that 

_  _,  __  landa  in  reliance  npon  a  license  before  revocation,  the 

. .  .         ._   .  .._       >kiag  afterwards  nnlen  the  Keenaee  can  be  placed  te  «tiita  gao. 

Xetick  V.  iCem,  14  S.  and  B.9e7;  Bark  v.  Johnaton,  Stt  Penn.  gt  164;  Snowdenv.  mine,  H 
tnd.  10;  Lanec  HUter,  37  Ind.  S34. 

(7)  Pornilea  for  the  oonBtruolioji  of  deeda,  leepoat  379.  „  i      jiiAiiii^ 
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holdeii,  Tis.:  "tenendum  per  eervitium  militare,  in  ivrgagiOjin  Kier*  toc- 
agto"  Ac  Bat,  bU  theae  oeing  now  reduced  to  free  utd  common  soca^  tiie 
iennre  is  never  specified.  Before  the  statnte  of  quia  empl(tre»,  18  Edw.  I,  it  was 
also  sometimeg  need  to  denote  the  lord  c^  whom  the  land  should  be  holden ;  but 
that  statute  directing  all  futnre  poFchaaers  to  hold,  not  of  the  immediate  fixator, 
but  of  the  chief  lord  oX  the  fee,  this  uae  of  the  tenendum  hath  been  also  anti- 
quated j  though  for  a  long  time  after  we  find  it  mentioned  in  ancient  chuters, 
toat  the  tenements  shall  be  holden  de  a^ntaiibus  dwnmis  feodi  ;  {t)  but  as  this 
expressed  nothing  more  Uian  the  statnte  had  already  provided  for,  it  gmdoally 
grew  out  of  use.  (8) 

4.  Kext  follow  the  terms  of  stipnlatioD,  if  any,  upon  which  the  grant  is 
made;  the  first  of  which  is  the  reddendum  or  reserratiou,  whereby  the  grantor 
doth  create  or  reserve  some  new  thing  to  himself  out  of  what  he  had  before 
granted,  aa  "  rendering  therefor  yearly  the  sum  of  ten  shillings,  or  a  pepper- 
oom,  or  two  days'  ploughing,  or  the  hk&"  (»)  Under  the  pure  feudal  system, 
this  render,  reditus,  return  or  rent,  conBisted  in  chivalry  principally  of  mill- 
tary  services;  in  villeinage,  of  the  most  slavish  offices;  and  in  socage,  it  usually 
consists  of  money,  though  it  may  etill  consist  of  services,  or  of  any  other 
certain  profit;  (tf)  To  make  a  reddendum  good,  if  it  be  of  any  thing  newly 
created  hv  the  deed,  the  reservation  must  be  to  the  grantors,  or  some,  or  one  of 
them,  and  not  to  any  stranger  to  the  deed,  (x)  But  if  it  be  of  ancient  .services 
or  the  like,  annexed  to  the  land,  then  the  reservation  may  be  to  the  lord  of  the 
fee- to) 

5.  Another  of  the  terms  upon  which  a  grant  may  be  made  is  a  condition  ; 
which  is  a  clause  of  contingency,  on  the  happening  of  which  the  estate  granted 
may  be  defeated ;  as  "  provided  always,  that  if  Uie  mortgagor  shall  pay  the 
r  «a>%A  -I  mortgagee  *500J.  upon  sacb  a  day,  the  whole  estate  granted  shaU  deter- 
l  ^™J   mine  ;"^ftnd  the  like.  (*) 

6.  Next  may  follow  the  clause  of  warranty  s  whereby  the  grantor  doth,  for 
himself  ajid  his  heirs,  warnuit  and  secure tu the  grantee  uie estate  so  granted. (a) 
By  the  fendal  constitution,  if  the  vassal's  title  to  enjoy  the  fend  was  disputed, 
he  might  vouch,  or  coll  the  lord  or  donor  to  warrant  or  insure  his  gift;  which 
if  he  railed  to  do,  and  the  vassal  was  evicted,  the  lord  was  bound  to  give  him 
another  feud  of  equal  value  in  recompense,  (b)  And  so,  by  our  ancient  law,  if 
before  the  statute  of  quia  emptores  a  man  enfeoffed  another  in  fee,  by  the  feudal 
verb  dedi,  to  hold  of  bimse^and  his  heirs  by  certain  services ;  the  law  anoeied 
a  warranty  to  this  grant,  which  bound  the  feoSbr  and  his  heirs,  to  whom  the 
services  (which  were  the  consideration  and  equivalent  for  the  gift)  were  origin- 
ally stipulated  to  be  rendered,  (c)  Or  if  a  man  and  his  ancestors  had  imme- 
morially  holden  land  of  another  and  his  ancestors  by  the  service  of  homage 
(which  was  called  homage  anncenlral),  this  also  bound  the  lord  to  warranty ;  (a) 
the  homage  being  an  evidence  of  such  a  fendal  grant.  And,  upon  a  similar 
principle,  in  case,  after  a  partition  or  exchange  of  lands  of  inberitanoe,  either 
party  or  his  heirs  be  evicted  of  bis  share,  the  other  and  his  heirs  are  boond  U> 
warranty,  (e)  becanae  they  enjoy  the  equivalent.  And  so,  even  at  this  day,  upon 
a  gift  in  tail  or  lease  for  life,  rendering  rent,  the  donor  or  lessor  and  bis  heirs 
(to  whom  the  rent  is  payable)  are  bound  to  warrant  the  title,  (/)  But  in  a 
feofihient  in  fee,  by  the  verb  d^i,  since  the  statnte  of  quia  emptores,  the  feoffer 
only  is  bonnd  to  tne  implied  warranh',  and  not  his  heirs  ;  (g)  because  it  is  a 
mere  personal  contract  on  the  part  of  the  feofi'er,  the  tenure  (and  of  course  the 
ancient  services)  resulting  back  to  the  superior  lord  of  the  fee.    And  in  other 


(0  Appon. 


nue  tl.  ;z)  nowd.  a.    i  ile-B.11.  \ft  Aiipendli,  Ho.  Lpftgel. 

I.  So.  n,  i  %  PWO  vlll.  (o)  J  *«.  Vo.  I,  pace  I.  (il  /W.  iT\  (.  8 

Litt.  m.  Id)  utt.  i  la.  «j  Co.  Uit  IT*.  (/)  /Md.  as£. 


abiolalelj  easealiol ;  and  in  ■  oouveywice  merelj*  bjr  wftf  o: 
and  eale,  ooveDant  to  staad  seized,  or  appoiutmen^  it  Is  obvio 
bargain  and  rale)  imprvper.    6«0  a  B.  and  Ad.  7t£l.]  , 
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forms  of  aliettaHon,  gmdualty  introdaced  since  that  Btatnt«,  *ao  war-  r  %oni  -i 
rant^  vhatsoever  is  implied ;  (h)  they  bearing  no  sort  of  analogy  to  the  '■  ^ 
original  feudal  donation.  And  therefore  in  such  cases  it  bec«ae  necessatr  to 
add  an  express  clanse  of  warrBnty  to  bind  the  grantor  and  bis  heira;  which 
is  a  kind  of  covenant  real,  and  caa  only  be  created  by  the  rerb  toarrantizc  or 
warrant,  (t) 

These  express  warranties  were  introduced,  even  prior  to  tiie  statnte  of  quia 
empleret,  in  order  to  evade  the  strictness  of  the  feadal  doctrine  of  non-aliena- 
tion without  the  consent  of  -the  heir.  For,  thoagh  he,  at  the  death  of  bis 
ancestor,  might  hare  entered  on  any  tenements  that  were  aliened  witbont  bis 
ooncnrrence,  yet  if  a  clause  of  warranty  was  added  to  the  ancestor's  grant,  this 
covenant  descendinr  upon  the  heir  insured  the  grantee;  not  so  muoh  by  con- 
firming his  title,  as  by  obliging  such  heir  to  yield  bim  a  recompense  in  lands  of 
equal  value:  the  law  m  favor  of  alienations,  supposing  that  no  ancestor  woald 
wantonly  disinherit  his  next  of  blood;  (*)  and  therefore  pregoming  that  he 
had  received  a  valuable  consideration,  either  in  land  or  in  money,  which  had 
purchased  land,  and  that  this  equivalent  descended  to  the  heir  together  with 
the  ancestor's  warranty.  So  that  when  either  an  ancestor,  being  tne  rightful 
tenant  of  the  freehold,  conveyed  the  land  to  a  stranger  and  his  heirs,  or  released 
the  right  in  fee  simple  to  one  who  was  already  in  posseesiOQ,  and  superadded  a 
warranty  to  bis  deed,  it  was  held  that  snch  warranty  not  only  Dound  the 
warrantor  himself  to  protect  and  assure  the  title  of  the  warrantee,  but  it  also 
bound  his  heir:  and  this,  whether  that  warranty  was  liTuai  or  collateral  to  the 
title  of  the  land.  Lineal  warranty  was,  where  the  heir  derived,  or  might  bv 
possibility  have  derived,  his  title  to  the  Iwid  warranted,  either  from  or  through 
the  ancestor  who  mode  the  warranty:  as  where  a  father,  or  an  elder  son  in  Ube 
life  of  the  father,  released  to  the  disseisor  of  either  themseivea  or  the  grand- 
father, with  warranty,  this  was  lineal  to  the  younger  son.  {i)  ColkUerat  war- 
ranty was  where  the  heir's  title  to  the  land  neither  was,  nor  conld  have  been, 
derived  fhim  the  'warranting  ancestor ;  as  where  a  younger  brother  r&-  p  *^c\%  i 
leased  to  his  fether's  disseisor,  with  warranty,  this  was  collatoral  to  the  *-  -' 
elder  brother,  (m)  But  where  the  very  conveyance  to  which  the  warranty  was 
annexed  immelliately  followed  a  disseisin,  or  operated  itself  as  such,  (as  where  a 
&ther  tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened  in  fee-simple 
with  warranty),  this  being  in  its  original  manifestly  founded  on  the  tort  or 
wrong  of  the  waiTantor  himself,  was  called  s  warranty  commencing  hy  disaeinn; 
and  being  too  palpably  injurious  to  be  supported,  was  not  binding  upon  any 
heir  of  such  tortious  warrantor.  (» ) 

In  both  lineal  and  collateral  warranty,  the  obligation  of  the  heir  (in  case  the 
warrantee  was  evicted,  to  yield  him  other  lands  in  their  stead)  was  only  on  con- 
dition that  he  had  other  sufficient  lands  by  descent  froTO.  the  warranting  ances- 
tor, fo)  But  though  without  assets,  he  was  not  bound  to  insure  the  title  of 
atMther,  yet  in  case  of  lineal  warranty,  whether  assets  descended  or  not,  the 
heir  was  perpetually  barred  ftom  claming  the  land  himself;  for  if  he  could  suc- 
ceed in  such  claim,  he  would  then  gain  assets  by  descent  (if  he  had  them  not 
before},  and  must  falfil  the  warranty  of  his  ancestor:  and  the  same  rule  (p) 
was  with  less  justice  adopted  also  in  respect  of  collateral  warranties,  which  Iiko- 
wise  (though  no  assets  descended)  barred  the  heir  of  the  warrantor  from  claim- 
ing the  land  by  any  coUateral  title ;  upon  the  presumption  of  law  that  he  might 
hereafter  have  assets  by  descent  either  from  or  through  the  same  ancestor.  The 
inconvenience  of  this  latter  branch  of  the  rule  was  felt  very  early,  when  tenants 
by  the  curtesy  took  npon  them  to  alienc  their  lands  with  warranty;  which  col- 
lateral warranty  of  the  father  descended  upon  the  son  (who  was  the  heir  of 
both  his  parents)  barred  him  from  claiming  his  maternal  inheritance ;  to  remedy 
which  the  statute  of  Gloucester,  6  Edw.  I,  c.  3,  declared,  that  such  warranty 
ishoald  be  no  bar  to  the  son,  unless  assets  descended  from  the  father.    It  was 

1,  TIS. 
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r  *303 1  Etftervards  attempted  id  50  Edir.  Ill,  *to  make  the  same  prorisioii  dqi- 
l-  -I   Tereal,  by  enacting,  that  no  collateral  warranty  Hbonld  be  a  bar,  nnloBB 

where  BBseta  descended  from  the  same  ancestor;  (a)  but  it  then  proceeded  not  to. 
erffect.  However,by  the  statute  11  Hen.  VII,  c  20,  notvitbatanding  any  alint- 
ation  with  waiT»ity  by  tenant  in  dower,  the  heir  of  the  busbaod  is  not  Darred, 
thongb  he  be  also  heir  to  the  wif&  And  by  statnte  i  and  5  Ann.  c  16,  alt  war- 
ranties by  any  tenant  for  life  shall  be  void  against  those  in  remainder  or  rerer- 
sion ;  and  all  collateral  warranties  by  any  ancestor  who  has  no  estate  of  infactr^ 
itance  In  posBession,  shtJl  be  void  against  his  heir.  By  the  wording  of  which 
last  statute  it  ehonld  seem  that  the  le^elatnre  meant  to  allow,  that  the  collateral 
warranty  of  tenant  in  tail  in  poBseBBion,  descending  {though  withoat  assets) 
npoQ  a  remainder-man  or  reversioner,  shonkt  still  bar  the  remainder  or  nrveT' 
Bton.  For  thongh  the  judges,  in  expondding  the  statnte  d«  donie,  h^d  that  t^ 
analogy  to  the  statute  of  (Honcester,  a  lineal  wamnty  by  the  tfimant  in  tail  with- 
out assets  should  not  bar  the  itsne  in  tail,  yet  they  hdd  such  warranty  with 
assets  to  be  a  sufficient  bar :  (r)  which  was  therefore  formerlr  mentioned  {»)  aa 
one  of  the  ways  whereby  an  eetate-tail  might  be  destroyed ;  it  oeing  indeed  noth- 
ing more  in  effect  than  exchanging  the  lands  entailed  for  others  m  equal  value. 
They  also  held,  that  collateral  warranty  was  not  within  the  statute  d»  donit;  a» 
that  act  was  principally  intended  to  prevent  the  tenant  in  tail  from  disinherit- 
ing his  own  issue;  and  therefore  collateral  warranty  (though  without  asoeta) 
was  allowed  to  be,  as  at  common  law,  a  snffident  bar  of  the  estato-tail  Mid  »i\ 
remainders  and  reversions  expectant  thereon,  (t)  And  so  it  still  oontinnes  to 
be,  notwithstanding  the  statnte  of  Queen  Anne,  if  made  by  tenant  in  tail  In  po»- 
sessioD :  who  therefore  may  now,  without  the  forms  of  a  fine  or  reoovory,  in  soma 
oases  make  a  good  oonteyanoe  in  fee-simple,  by  saperadding  a  wwranty  to  hia 

Ct;  which,  if  aocomiMuied  with  assets,  bars  his  own  iesae,  and  without  thraa 
such  of  his  heirs  as  may  be  in  remainder  or  reversion.  (9) 
r  *304 1       *^'  ^^^  warranty  usually  follow  oovenantM,  { 10)  or  oonventtcmi^  wbkjl 
>■         -^  are  oUasee  of  agreement  contained  in  a  deed,  wbei«by  either  party  may 

raJ  Co.  Iltt.  m,  (rjUtLfm.    SIobCIK.  (tJPt^lW.  (tJCo.Utt.JU.    IIiut.HL 

itant  theroon  are  not  now  barrable  by  vaiTsntf ,  bntbr  dm- 

u..    .,u.,»Lo..uLou<«.u-.  ..  ui.  TV,o.T4,x.  14.   AndBinoeaMtTtte3Bnd4irm.TT,o.n.aiid 

__      ...   .;«  kbore  mentJotied,  irarruitlM  of  real  ealate  faore  oeaaed  to  bave  praotleal  opention.] 

<10)  [Tbe  word  "wMoant"  fa  not  esaentiaUv  neoMBarr  to  ths  validitf  of  aeoranut,  for  ■ 
{roviMlAMV  iiaM)v«aaiiI,  and  may  beaodMlared  upon.  CU^tam*.  Moyli^  Lev.  t5C  And 
it  may  be  infoiTed  from  the  eiceptiein  in  another  covenant.     16  Esat,  K3. 

Ciiv«nant8  whioti  aSltot,  or  are  iudmatelj'  attached  to,  tbe  tUns  granted,  m  to  repajr,  pt^not, 
Ae.,  ffe  *idd  to  nm  with  tlwlaod,  and  bind  not  only  the  lessee.  Dot  hi<  asalniMdao:  6  0».  IS 
fe. ;  and  tnan  to  IIm  beir  and  MMignee  of  the  lextwr,  even  iltbonKfa  not  nanted  ia  tin  ooveaant. 
See  9  Lev.  M.  As  are  aluo  thoee  which  the  grantor  makes  tbat  be  i»  e^aad  tn  fee,ba8arigbtta 
eonvej,  for  qaiet  anjnvmenl,  for  (farther  asenrance.  and  the  like,  wbioli  ttiura  nut  onlj  in  tin 
grantee,  bnt  alao  to  his  aesignee :  1  UBr«fa.l07;  3.  0.,5Taukt.  418;  4H.  and  S.  K8;  H.S81 
and  to  eiecntoiK,  Ao.,  aooording  to  Uie  natnre  of  the  estate.  SLev.aS;  SpeBAsr'*  CMa, S  On. 
17.  b. ;  »  T.  B.  13.  And  thwe  are  eoveoants  real,  H  th^  ^thw  paw  a  natty,  <r  eaaim  aa 
obligatitM,  «o  ooanwted  with  realn,  that  he  who  bw  the  inal^  ia  ttthei  mtitled  to  the  benefit 
of,  (ir  ia  liable  to  perfbnn,  the  obSgation.  Fita.  N.  B.,  14S ;  Shep.  Touch.  0. 7, 161.  See,  aa  to 
risbt  and  iiatrill^of  sninEa&dbdDciraed  cm  theee  coveoanta,  in  ease  at  farira,  waigDaee,  Ac,  1 

cbit^  on  PI.  10, 11,  IS, »,  at,  ^a.^ 

The  Dxwt  oomBMa  oovemoti  in  Ameiloao  oofiv^wmea  bm  :  1,  That  (be  pmter  ia  well  laiKd 

of  the  premiaea  deeciibed;  9.  That  he  hoii  good  ri^t  and  lawM  antbority  to  aeU  nud  eonvey 
the  aame ;  3.  Tliat  tlie  premiue*  are  free  (him  any  Inonmbrance ;  4.  Tliat  the  pwtor  wfll  fm- 
tect  the  grantee  hi  the  quiet  enjoyment  of  tbe  name  aflaninst  aO  pewone  lawlhUy  elaJMJBgjiM^ 
h.  Tlie  eovenaot  of  RHieral  warranty.    Tbe  fiwt  three  of  these  eereuMila  ve  ImkM  at  eaa^if 


at  all,  mm)  b  ririit  of  aatjon  immediately  accmee  in  ikror  of  tbe  arastoe. 
wax,lV.T.  509^  Paiker  i.  BruTm,  15  If.H.  176;  Bamilttm  v.  Catte.4  Maes.  319;  &«»*. 
Bant,  40  m.  964.  As  to  what  wQl  oonnCitnte  a  breach  of  tbe  covenant  of  ari^,  nee  I>>tOT*. 
PerMua,  5  Haas.  S33 ;  Sedgwick  e.  HollenbetA,  7  Jnbn».  376 ;  Mott  *.  Patanr,  t  B.  T.  U4,  Aa 
eovenant  againat  iMmmbrmces  eitendg  to  eaBenienta:  Freeoolt  v.  TrvamaB,  4  Maaa.  M>; 
Bntlw  V.  Gale,  37  Yt  73B;  Witann  v.  Cochran,  46  Penn.  St.  333 ;  aa  well  aa  to  Hena  of  evefy 
description ;  and  the  rrantnr  ia  liable  upon  it  if  an  Inonmhmnce  eiiata.  notwithstanding  the 
pnntee  wait  an-aiw  of  it  when  ha  received  the  eoDveyance.  Torwnamd  *.  Wdd,  8  Mat*.  146; 
Hariuw  r.  Thomaa,  15  Pick.  6(1,    The  fourth  and  fifth  sovaumU  an  demjtatd  to  -art^trt  i^- 
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BdpaUfe  for  the  truth  of  cerUui  beta,  or  ma;  bind  binself  to  peifoTiD,  or  ^ve, 
something  to  the  other.  Thus  th«  grantor  may  coveuuit  that  he  hath  a  nght 
to  convey ;  or  for  the  grantee's  qaiet  enjoyment ;  or  tjie  like ;  the  grantee  may 
covenant  b)  pay  hie  rent,  or  keep  the  premiaes  in  rq>air,  kc  (u)  If  Ue  covenan- 
tor covc&anl^  Kir  himwlf  and  hia  heirs,  it  is  tbeo  a  covenant  real,  and  i^ecenda 
upon  the  heirs ;  who  are  bound  to  perfonn  it,  provided  they  have  asaeta  b^  de- 
scent, bat  not  otherwise;  if  be  covenants  aJao  for  his  sxecuiort  and  administra- 
tors, his  personal  aeseto,  as  well  as  fais  real,  are  likewise  .pledged  for  the 
performance  of  the  covenant;  which  makee  guch  oovenaot  a  better  eecurity 
(ban  any  wgrraoty,  (II)  It  is  also  in  some  respeota  a  leas  secnritv,  and  therefore 
more  beneficial  to  the  grantor ;  who  nanaily  eovetumts  only  for  the  acta  of  h  im- 
self  and  hia  ancestors,  whereas  a  general  warrtutiy  extaida  to  all  mankind.  For 
which  reasonB  the  covenant  baa  in  modem  practice  totally  anperaeded  the  other. 

8.  lawtly,  oomea  the  amduntn,  whioh  mentionB  the  ezecntion  and  date  of 
deed,  or  the  time  of  its  being  givMi  or  executed,  either  expressly,  or  by  refer- 
ence to  some  da^  and  vear  Ivefare  mentioned,  (to)  Not  lAit  a  deed  ia  good, 
although  it  mention  uo  dato ;  or  hath  a  blse  date ;  or  even  if  it  bath  an  impos- 
sible date,  aa  the  thirtieth  of  Febroary :  provided  tJie  real  day  of  ita  being  dated 
or  given,  that  is  delivered,  can  be  proved,  (x)  (13) 

I  proceed  nov  to  the_;^i!A  requisite  for  making  a  good  deed ;  the  reading  (13) 
of  it  This  is  necessary,  wherever  any  of  the  putiea  deslce  it ;  and,  if  it  be  not 
done  on  his  reqoest,  the  deed  is  void  as  to  him.  If  he  can,  he  should  read  it 
himself^  if  he  be  blind  or  illiterate,  another  mast  read  it  to  him.  If  it  be  read 
folaely,  it  will  be  void :  at  least  for  so  mnt^  as  la  miaredted ;  unless  it  be  agreed 
by  collusion  that  the  deed  ^lall  be  read  fiilse,  on  purpose  to  make  it  void;  for  in 
BQch  case  it  shall  bind  the  fnuidul»it  party,  (y) 

'Sixthly,  it  is  reqniaite  that  the  party,  whose  deed  it  ia,  ahonld  mo/,  (14)  ,  ,„^  -< 
and  now  in  most  oaaes,  I  apprehend,  should  sign  it  also.  (19)    The  use  '-         ' 

rK^AppmmxlTo.  Q,  ttpinvUL  (o]  fNd:  p<wa  xU.  (>]  Co.  UK.  M.    DfW,  tS. 

toriaiEv'Si*-    UKeP'l^ 

ttOe  in  ths  ftttare,  uid  thej  paw  to  the  bein  and  tsAgo»%  of  tlie  gnntM  autU  ft  bremdi  oconra, 
and  u  BBtioiE  then  Momei  in  farvr  of  the  p«iraciD  then  ratitiodan  beir«r  ndpue.  All  tli«M 
covumuIb  m^  be,  end  £reqaeutlj  sre,  qnaUfl«d  by  esoeptioDB.  See  lUwle  cm  Covsnontg;  3 
Wtubb.  Beol  Prop.  643. 

(II)  [The  execnton  and  admiiiistntton  are  boitiid  by  0vai7  covenant  without  beini  ntuned, 
luueM  it  ie  •Dch  &  ooveasat  as  U  to  be  viitanatA  permaaMlj  by  the  ooveaaattO',  Kid  there  hu 
been  DO  bnaeh  before  hi«>  death.    Cro.  Hia.  6r>3.] 

<13)  [The  date  of  a  deed  i»  not  esmutjal.  Com.  Dig.  Fait,  B.  3.  In  ancnenl  timet  the  date 
t£  the  deed  ww  genetaHf  omitted,  and  the  reaaon  was  this,  vli. :  that  the  time  of  preBciiptinn 
fteqnent^  oliMifed,  and  a  deed  dated  baAm  the  time  of  pfeeei^itkin  waa  not  pleadable,  but  a 
deed  wtthont  dale  might  be  alleMed  In  be  maie  within  the  ttue  rf  prewriptitn.  Dates  begaa 
to  be  added  in  the  mgaa  of  Edw.  11  aod  Bdw.  UI. 


Where  a  deed  puri»ned  to  bear  date  on  the  20th  of  Ifovember,  and  «a»  executed  by  o 
of  tw«  deftodanta  on  the  I6thof  that  month,  and  bv  the  other  oa  a  previons  day,  it  woa  *-- 
to  be  kuiMrtetial.  iCaot  Mpearing  tiiata  MaiK  was  left  for  the  date  at  the  time  of  the  ei 


M3  DC  uamawiTrait  n  ao^  anpoiinnp   uumb  diouk  wiw  leit  ivc  uis  uaw  «  lua  uuih  vi  uu,  butuu- 

tioo.    SlConie,  «Q.    Ami  when  there  la  ne  dale  to  a  deed,  nd  it  direota  aomdhinr  to  be  done 

vithhi  a  certain  time  after  lis  suppoaed  date,  the  time  will  be  oaloalat«d  fiwm  the  delivery,  3  Ld. 

Baym.  1076.] 

(13)  [But  this  is  not  neesSRair  even  in  the  case  of  anilUtetate  penoo,  nnlen  be  dedres  it  to 

,„  —     ,„      .,   .J "  -  H  Oar.  and  K  UW  ■•      " 

id.  390,  n 

^of  hiapartneraod  m  *i.  ,     ..   .  , 

.-  4  T.  S.  313;  3  Ve^  57_aj^thongh  it  hi  an  estabUshed 


(14)  [Sealing  mnst  be  averred  in  pleading.     1  Sanud.  390, 
hinuteTf  Bod  hia  partner  by  the  •aifcort^  of  hieji.— ' "  '- 


1  ITev.  and  M.  678 ;  4  B.  and  Ad.  647 ;  See  «  Oar.  and  F.  IM.I 

—    n.  1.    If  A 

W<  preieoea, 
good  eiecnUon,  ttaon^  only  aealed  onee;  4T.  S.  313:  3  Tes.  57d:  thonghit  ia 
rale,  tliat  one  partner  oannot  bind  the  other  partners  by  deed.    7  T.  S.  207.    A. 
iiu  a  deed  fur  nis  principal  sboold  sign  in  the  name  of  the  prino^ali  6T.  B.  17S;~iir  thos,  "Hk 
AB  (the  priDdpM),  £  F  Ua  attorney."    SBaat,14S.l 

In  Rome  of  toe  United  States  a  seal  Is  not  necessary  to  a  deed.  Bee  Sheltnn  s.  Armor  13  Ala. 
647 ;  Simpson  v.  If nndee,  3  Kansas,  ITS;  Hersnn  ti.  ArmgtrDQK,  1  Iowa,  382;  UcEiimey  v.  ICU- 
far,  19  Mioh.149;  In  otbeie  a  aetoU  or  any  other  device  employed  by  the  partiea  aa  a  aobstitate  for  a 
Nol  is  Bnfi«dent    Ab  to  seaU  genenUy,  see  t  Am.  Law.  Rev.  «38. 

f  15)  [Signing  seems  nnneceaeaiy.  imleaa  in  caaeti  nnder  the  itatnte  of  bands  and  deeds  exe- 
Oatad  uuder  powers.    Com.  Dig.  ?ait,  B.  1;  17  Tea.  469.] 
Signing  ia  probably  neoeiiaary  In  all  the  Dmted  States    3  Vashb.  Besl  Prop.  569. 
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of  aealB,  as  a  mark  of  aathenticity  to  letters  and  other  iBsbimienU  in  writ- 
ing, Ib  extremely  ancient  We  read  of  it  among  the  Jem  and  PsTBians  in 
the  earliest  and  most  saored  records  of  history.  (2)  And  in  the  book  of 
Jeremiah  there  is  a  very  remarkable  instance,  nek  only  of  an  attwtatioii, 
by  seal,  but  also  of  the  other  usual  fonnalitiee  attonuiiig  a  Jewish  pnr^ 
cnase.  (a)  In  the  civil  law,  also,  [b)  se^  were  the  evidence  of  truth ;  and 
were  required,  on  the  part  of  the  witnesseB,  at  least,  at  the  attestotioB  of 
every  testament.  But  in  the  times  of  onr  Saxon  ancestor^  they  were  not 
macn  in  use  in  England.  For  thoogh  Sir  Edward  Coke  (c)  reliee  on  an 
instance  of  King  Edwin's  making  nee  of  a  seal  abont  an  hnndred  years  before 
the  conquest,  yet  it  does  not  follow  that  this  was  the  nauje  among  the  whole 
nation:  and  perhaps  the  charter  he  mentions  may  be  of  donbtftil  aathority, 
from  this  very  circumstance,  of  being  sealed ;  since  we  are  asBnred  by  all  our  an- 
cient historians,  that  seating  was  not  then  in  common  use.  The  method  of  the 
Saxons  was  for  such  as  could  write  to  gnbecribe  their  names,  and  whether  they 
could  write  or  not,  to  afBx  the  sign  of  the  cross ;  which  custom  our  illiterate  vul- 
gar do,  for  the  most  part,  to  this  day  keep  up ;  by  signing  a  cross  for  their  mark, 
when  unable  to  write  their  names.  And  indeed  this  inamlity  to  write,  and  there- 
fore making  a  cross  in  its  stead,  is  honestly  avowed  by  Ctedwalta,  a  Saxon  kin^ 
at  the  end  of  one  of  his  charters,  (d)  In  like  manner,  and  for  Ate  same  nnsnr- 
r  *306  1  '^'^u'l^'''^  reason,  the  Normans,  a  brave  but  *illit«rate  nation,  at  their 
I-  -'   first  settlement  in  France,  used  the  practice  of  sealing  only,  vithoat 

writing  their  names :  which  custom  continued  when  learning  made  its  way 
among  them,  though  the  reason  for  doing  it  had  ceased ;  and  hence  the  charter 
of  Edward  the  Confessor  to  Westminster-abbey,  himself  being  brought  np  in 
Normandy,  was  witnessed  only  by  his  seal,  and  is  generally  thought  to  be  the 
oldest  sealed  charter  of  any  authenticity  in  England,  (e)  At  the  conquest,  the 
Norman  lords  brought  over  into  this  kingdom  their  own  iashions;  and  intro- 
duced waxen  seals  only,  instead  of  the  English  method  of  writing  their  names, 
and  signing  with  the  sign  of  the  cro8S.{/)  And  in  the  reign  of  Edward  I,  every 
ft%eman,  and  even  snch  of  the  more  substantial  villeins  as  were  fit  to  be  put 
upon  juries,  had  Uieir  distinct  particular  seals,  (g)  The  impiessions  of  these 
seals  were  sometimes  a  knight  on  horseback,  sometimes  other  devices ;  but  coats 
of  arms  was  not  introduced  into  seals,  nor  indeed  into  any  other  use,  till  about 
the  reign  of  Richard  the  Firet,  who  brought  them  from  the  croisade  in  the  holy 
land ;  where  they  were  first  invented  ana  painted  on  the  shields  ot  the  kuighte  to 
distinguish  the  variety  of  persons  of  every  Christian  nation  w&o  resorted  thither, 
and  who  could  not,  when  clad  in  complete  steel,  be  otherwise  known  or  ascertained. 
This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals, 
remained  vei^  long  among  us ;  for  it  was  held  m  all  our  books  that  sealing 
alone  was  sufficient  to  authenticate  a  deed :  and  so  the  common  form  of  attest- 
ing deeds, — "sealed  and  delivered,"  continues  to  this  day ;  nothwith standing  the 
statute  29  Car,  II,  c.  3,  before  mentioned,  revives  the  Saxon  custom,  and  expressly 
directs  the  signing,  in  all  grante  of  lauds,  and  many  other  species  of  denlB :  in 
which  therefore  signing  seems  to  be  now  as  necessary  as  sealing,  though  it  hath 
been  sometimes  held  that  the  one  includes  the  other.  (AJ 

A  seventh  requisite  to  a  good  deed  is,  that  it  be  dahverad  (16)  by  the  party 

(DlKInn,  o.lL   DmIAo.  «.   KtOt«T,  a.i. 

(a)  -'Anil  I  bancfat  the  fleid  of  UaiuunMl,  aod  <ral|)i(id  him  Uia  DionBy.  stbq  «eT«atesn  •taeksli  of  ■Utm. 
AnilIiabKril>«d<lice*l'l«Bac,U<lualedlt,uid  took  wltoeBM*,  Knd  Halgbed  him  Che  monB/ In  tbaM- 
aiices.  Anil  I  ta«k  Um  atldeoce  ortlM  paroluise,  botb  Hut  wliioh  wu  Naled  uconllng  to  the  bir  uid  cu- 
lom,  snil  also  that  wMebvM  open."    C.  Si. 

(ft)  mtl.  a,  M,  land!.  l«|I  Awl.  T. 

Id)  "  Prtvria  Mnnii  prn  fanonnMn  Hl*rar*at  tipiniiii  teatcta  tmelt  txpmH  tf  tubKrAui."    Sold.  Jam. 

'        1. 1.  {  U.    And  tbia  /locordlnr  to  Procsp[iuj,  the  Emperor  Juitia  in  the  EIuI,  nnd  Tbeodoiic  king 
"— --  ■-  '— -  ^■d  befbre  latGorfied  by  their  eiun pie,  on  Mcount  oTthdr  InabUltr  to  writs. 
81. 

„  ,     It  tk^vffr^tumm  mkAsMhu*,  atm  neOu  Mr*{i,  olllifw  ■toHoilO  (aorii,  <■  .Ji^ito 

JlrmaritoHlam,ineirrn»ii^inuaaim'iil<mt.modummi»ier»ndlAmtU<MMr^)leAmt."    Ingnlph. 

(^jSUltEion.  14Ed.  1.  fh/tLav.l.    Strm.TM. 

(16)  No  title  pnnees  by  a  deed,  tboaj^h  it  be  exeoated  irith  ftU  due  formalitle*,  «o  long  a»  tlia 
grmtix  ntsing  It  in  Ui  own  posBeBaiaiL    Ovennan  e.  Eeir,  17   Iowa,   490.    It  Ii  fhmi  the 
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himself  or  his  certain  attorney,  which  therefore  is  *»leo  expressed  in  r  ^qq-  i 
the  attestation ;  "  sealed  and  delivered.'     A  deed  takea  effect  only  from   I-  ^ 

this  tradition  or  delivery;  for  if  the  date  be  faHae  or  impoeaible,  the  delivery 
secertains  the  time  of  it  And  if  another  person  seals  the  deed,  yet  if  the  party 
deiirers  it  himself  be  thereby  adopts  the  sealing,  (i)  and  by  a  parity  of  reaaop 
the  signing  also,  and  makes  them  both  hie  own.  A  delivery  may  be  either 
absolute,  toAt  is,  to  the  party  or  grantee  himself;  or  to  a  third  person,  to  hold 
till  eoine  conditions  be  performed  on  the  part  of  the  grantee:  in  which  last 
case  it  is  not  detivei^  as  a  c^eed!,  but  as  an  escrow  J  thatiB,as  a  scrowl  or  writing 
which  is  nst  to  take  effect  as  a  deed  till  the  conditions  be  performed ;  and  tbea 
it  is  a  deed  to  all  intents  and  parposes.  (7) 

The  tasi  requisite  to  the  validity  of  a  deed  is  the  aflettalion,  or  execution  of 
it  i»  i^  preeenee  if  witnestei:  (17)  though  this  is  necessary,  rather  for  pre- 

(D  F«rfc.  I  IN.  fil  Co.  Utt.  38. 

delivef7  that,  k  deed  lake*  effect;  bat  thin  vill  be  preromed,  in  the  ■bwnoe  of  evidence  to  Qie 
oontn^,  to  have  beau  made  on  the  dsj  the  deea  bean  date.  Jaokson  o.  Bard,  4  JohoB.  830 ; 
Cnttsf.  Tork  Co.,  IB  Me.  190:  eelmi).  Odenheimer,  4  Teat«i,  37H.  If,  however,  the  acknowl- 
edomont  of  Uie  deed  bean  date  after  the  date  of  the  doed  itself,  the  delivu?  will  be  presnmeJd 
to  have  1>eeD  made  snliBeqnent  to  the  acknoirledgmeDt,  that  beinjf  the  nanM  oonrae.  Blanoh- 
ardcTjler,  18  Mich.  330;  anitra.  Ford  v.  Qrerory,  10  B.  Monr.  176.  Possession  of  the  deed 
by  the  giant«e  U  evidence  of  due  delivery,  but  it  is  not  wmclnsivB,  and  it  may  neverthelBBs  bo 
shown  that  after  eieontion  the  crantee  had  taken  it  withont  the  gnntoft  ament  Mills  t. 
Gore,  SO  Pii^k.  3fi;  Hadlook  v.  Hadlock,  82  JU.  386.  If,  however,  the  gruitee,  In  the  presence 
of  the  grantor,  take*  poeseMinn  of  the  deed  without  objection,  the  assent  of  the  latter  will  be 
presumed.  Williams  e.  Snilivan,  10  Eieh.  Eq.  217.  Delivery  to  a  stranger  for  the  grantee  !a 
Hu&ieat,  even  tbongh  the  latter  be  not  aware  of  it  at  the  time,  if  he  mibseqnently  assents. 
Buffnm  B.  Green,  5  N.  H.  71 ;  Cooper  e.  Jackson.  4  TVis.  563 ;  Hatch  e.  Hatch,  9  Mass.  307 ; 
"Wesson  o.  Steveos,  2  Ired.  Eq.  557;  Hatch  v.  Bates,  64  Me.  136;  Stephens  v.  Hobs,  54  Penn. 
St.  20;  Rovard  «.  Walker,  39  111.  4ia.  And  the  recording  of  ade^  by  the  grantor  maybe 
regarded  as  a  deliver]'  of  it  to  tJie  recorder  for  tbo  grantee.  Jackson  v.  Leek,  IS  Wend.  l07 ; 
Denton  r.  Perry,  6  Yt.  ^2.  Bnt  if,  in  ench  a  case,  the  deed  does  not  oome  to  the  knoviedge 
of  Uie  grantee  ontil  after  the  Krantor's  death,  the  delivery  ie  not  effectual.  Mavnaid  n.  Uay- 
nard.  10 Moss.  US.  Bnt  see  Mitchell «.  Ryan,  3  Ohio,  S.  3.  377.  Where  a  deed  is  recorded, 
and  there  ia  no  evidence  who  canoed  it  to  be  done,  delivery  is  nresnmsd ;  sud  It  has  been  bold 
that  the  like  preiininption  arises  where  the  grantor  himxelf  placed  it  on  record.  Mitchell  v. 
Kyan,  3  Ohio,  N.  S.  377 :  Folk  «.  Tarn,  9  Bich.  Eq.  303.  lint  see  Maycard  v.  Havnard,  10 
Mass.  456 ;  Samson  e.  Thornton,  3  Met.  ST6.  A  d^  may  be  delivered  upon  conditjon  to  be 
performed  twfore  it  ^all  take  effect,;  in  which  cose  it  is  called  an  tierov;  bnt  in  inch  a  case 
the  deUvuiy  must  be  to  some  third  person,  to  hold  nnti]  the  condiUon  is  performed.  If  deliv- 
ered to  the  grantee  himself  npon  condition,  the  condition  is  void,  and  the  deed  takes  effect  at 
once.  Brown  V.  Reynolds,  6  Sneed,  639;  Dawson  e.  Hall,  8  Mich.  390;  Graves  c.  Tnoker,  10 
S.  and  M.  9.  See  Resor  v.  Railroad  Co.,  17  Ohio  St.  139.  Where  a  deed  is  placed  in  escrow,  it 
takes  effect  ftvm  the  delivery  mode  after  the  condition  is  performed ;  Jackson  c,  Rowland,  6 
Wend.  666;  andif  Iheonstodlanof  the  deed  shall  deUver  it  without  performance  of  the  ooadi- 
tJon.  mch  second  delivery  is  ineffectual :  Stiles  v.  Brown,  16  Vt,  563 ;  and  it  seems  that  even 
an  innocent  pnrchascT  from  the  grantee  cannot  hold  in  snob  a  case.  Bee  People  v.  Boetwic^,  32 
N.  Y.  450 ;  Smith  v.  Sonth  Royallon  Bank,  32  Yt.  34L  But  see  Blight  v.  S^imick,  10  Penn.  St. 
285;  Berry  o,  Anderaon.  82  Ind.  40. 

(17)  [It  is  not  essential  to  the  v^dity  of  a  deed,  in  general,  that  it  shonld  be  executed  tu  the 
presence  of  a  witness.  Com.  Dig.  P^t,  B.  4.  And  where  the  names  of  two  fictitious  persons 
nad  been  snbscribed  by  way  of  attestation,  the  Judge  permitted  the  plaintiff,  who  had  received 
the  deed  from  the  defendant  in  tbat  deceitful  tbape,  to  ^ve  evidence  of  the  handwriting  of 
the  defendant  himself ;  and  where  Uiesnbecril>ing  witDOHSUonied  any  recolleotion  of  tbe  eiecn- 
tiun,  proof  of  his  handwriting  was  deemed  eufficiont.    Peakc  Bep.  83,  146;  2  Camp.  635.] 

The  statutes  of  some  of  Uie  United  States  make  the  presence  and  attestation  of  witnesses 
essential  to  the  validity  of  the  deed.  Sea  2  Waahb.  Real  Prop.  BT2.  Generally,  however,  thev 
are  required  onlr  for  the  purpose  of  authenticating  the  deed,  in  order  that  it  may  be  recorded, 
and  the  deed  will  ba  valid  as  agiuost  the  grantor  and  alt  others  acquiring  li^ts,  witb  knowl- 
edge of  it,  witboat  either  witnesses  or  rect^.  Long  v.  Ramsey,  1  S.  and  R.  73 ;  Dole  e.  Thnr- 
low,  12  Met.  157 ;  Dougherty  v.  Randall,  3  Mich.  581 ;  Wiswall  v.  Ross,  4  Port.  321.  What 
baa  been  said  as  to  witneasoa  is  true  also  as  to  acknowledgment;  !n  some  states  this  is  essentia] 
to  give  the  deed  validity,  while  ia  others  it  is  oniy  a  ceremony  preliminary  to  the  record.  The 
statutes  regarding  the  record  of  de^s  are  not  uniform ;  in  niost  of  the  statee  the  record  is 
required  for  the  purpiise  of  notice,  and  t«  protect  snbseqnent  bona  fid«  parchaaers ;  and  an 
nnrecotded  deed  is  effectual  against  the  grantor  and  his  heirs,  as  well  as  against  snbseqneDt 
purchasers  and  mortgagees  under  him,  who  have  rcceivi^  their  conveyances  and  lions  with 
knowledge  of  such  nnreoiirded  deed.  Uuon  this  subject,  see  4  Keut,  456.  eC  seq,;  8  Wanhb. 
Real  Prop.  590,  et  seq.    The  record  of  a  deed  out  executed  with  all  tiie  etatutory  fonnalities, 
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eerring  the  evideooe,  Ouui  for  oonttitntiDg  the  eawnce  of  the  deed.  Oar  nioden 
deede  are  in  reality  Dothing  more  tbon  as  impibvement  or  aiuphfloatioD  of  the 
irevia  tetUiia  meutioued  bj  the  feudal  writers,  {k)  which  were  written  meraona- 
dums,  iDtioduced  to  perpetuate  the  tenor  of  the  coDvejanc«  and  iovestitare,  wbea 
grants  by  parol  only  betnine  the  foasdation  of  frequent  dispute  and  niicertaiiity. 
To  this  end  they  registered  in  the  deed  the  persona  who  attended  as  witnewe^ 
which  was  fonaerly  done  without  their  signing  their  names  (that  not  beiag 
always  in  their  power),  hut  they  ooly  beard  the  deed  read ;  and  then  the  clerE 
or  scribe  added  their  aanieB,ia  a  sort  of  memoraQduBi,  thiv:  '^kijs  teslibua 
Johunn9  Moore,  Jacobo  Smith,  et  alii»,  ad  kanc  rem  convocalis."  {Tf  This,  like 
all  other  solemn  transactions,  was  orieinally  done  only  coram  jxtrtbus,  (m)  and  ' 
frequently  when  assembled  in  the  court-baron,  hutidred,  or  couatj-conrt ;  which 
was  then  expressed  in  the  attestation,  testa  aomitaiu  hundredo,  <£<;.  (n)  Atler- 
r  *308 1  ^^^  ^^^  attestation  of  other  witnesses  was  allowed,  the  trial  in  *case  of 
^  J  a  dispute  being  still  reserved  to  the  parea  ;  with  whom  the  witnesaes  (if 
more  than  one)  were  associated  and  joined  in  the  yerdict ;  (o)  tUl  that  alao  ww 
abrogated  by  tne  statute  of  York,  13  Edw.  II,  et  1,  c  2.  And  io  this  maaaep, 
with  some  sojch  clause  oS  hijs  testibus,  are  all  old  deeds  and  chartara,  particDlarlj 
magna  carta,  witnessed.  And  ia  the  time  of  ^r  Edwwd  Colce,  creations  of 
nobility  were  still  witnessed  in  the  same  manner.  (»)  But  is  the  king's  commoK 
charters,  writs  or  letters  patent,  the  style  is  now  altered :  for  at  present  the  king 
is  his  own  wittkeas,  and  ^tests  his  letters  patent  tbns:  "  Teste  mewfO,  witness 
ourself  at  Westminster,"  &c.,  a  form  which  was  introduc^  by  Richard  the 
First,  (g)  but  not  commonly  used  till  about  the  beginning  of  ibe  fifte^ith 
century;  nor  the  clause  of  aijs  testibus  entirely  discontinue  till  the  reirn  of 
Henry  the  Eighth ;  (r)  which  was  also  the  sra  of  diacoutinuing  it  ia  the  deeda 
of  suDiects,  learning  being  then  revived,  and  the  faculty  of  writing  more  general : 
and,  tnerefor^  ever  since  that  time  the  witnesses  have  asuallT  subBcribld  Uieir 
attestations,  either  at  the  bottom,  or  on  the  back  of  the  deed,  (s) 

IIL  We  are  next  to  consider,  how  a  deed  may  be  avoided,  or  rendered  of  no 
effect.  And  from  what  has  been  before  laid  down,  it  will  EoUow,  that  if  a  deed 
wants  any  of  the  essential    requisites   before    mentioned ;  either,  1.  Proper 

rrties,  and  a  proper  subject-matter:  2.  A  good  and  sufficient  consideration: 
Writing  OB  p^>er  or  parchment,  duly  stamped :  1.  Sufficient  and  legal  words, 
properly  dispo^ :  5.  Iteading,  if  desired,  before  the  esecntion :  6.  Sealing,  and, 
by  the  statute,  in  most  cases  signing  also :  or,  t.  Delivery ;  it  is  a  void  deed  iU> 
initio.  It  may  also  be  avoided  by  matter  fti;^iMrf/af^fo:  aal.  Byrasure,  interlining 
or  other  alteration  in  any  material  part:  unless  a  memorandum  be  ma£ 
thereof  at  the  time  of  the  exeontion  and  attestation,  it)  (18)    2.  By  hreak- 

{k)  FtM4. 1. 1,  (.  4.  ft}  Oa.  LUt.  7.  (m)  Fm4.  l.i,t.tt. 

(n)  SMin.  Olem.  W.    HwIok.  AmiA  No.  «a,  XO,  W.  foi  Co.  UK.  S. 

(p)  ilaM.  77.  (q)  Hidoi.  Anml.  So.  GIS.  (r)  7Md.    Dluerl  KL  If. 

(-■jlinstTS.    Seep*g«l».  /*jUBeii.O, 

inuotioetoaooiie.  QaloiD  t>.  Abbott,  6  Mich.  IT;  Blood  r.  Blood,  23  Hok. 80 ;  EeniB  v.  Sw(m, 
%  Watte.  75;  Boesaid  c.  Wliite,  9  Rich.  £q.  483;  Peck  c.  Uallami,  10  K.  T.  518:  Hemdon  «. 
Eimball,  7  Geo.  43S;  Cboteau  v.  Joces,  11  ni.  300. 

iI8)  The  e£foct  wnieh  ui  eTognre,  int«rliiieatioD  or  other  alteratioii  In  a  dead  mi^  heve  nptm 
oeg  not  deMiid  Dpon  whether  oi  not  a  tnemoraodiuii  thamof  is  made  at  the  time  of  the 
execution  of  Uie  deed,  bnt  whether  in  litot  It  ap|>eai8  to  have  been  made  at  a  pix>^  time  sod 
wlUi  proper  antbority.  Where  aooh  alteratjon  u  actoaQr  made  before  the  deed  u  eiecUe^f 
it  itMwtvsaprooer  precaation  to  have  a  memorandoin  thereof  made  at  the  (hot  of  the  deed 
and  Mteated  by  toe  witneceea;  and  Qie  deed  will  then  bear  npnn  its  fiuse  the  most  satiibctoiy 
eyidnoee  that  tiie  alteration  hiu  not  been  impmperly  made.  Bat  where  an  alteration  appeal* 
which  ii  not  thus  noted.  It  does  not  follow,  even  Ujousli  It  be  in  a  material  part,  that  the  deed 
w  thereby  avoided.  K  the  alteration  oorrecte  an  evident  mistake  of  detoiptiun,  which  with- 
oat  it  tie  oonrt  would  have  ooireoted  b;  conatmctlos.  It  will  be  treated  ag  immatoiial  t^ 
whomeoever  made.  Jordan n.  Slevens,  51  Ue.  78;  Gurdan  v.  Siier,  39  Misa.  818.  Bat  if  the 
allenUwD  appear  to  be  material,  it  will  often  happen  that  the  question  upon  whom  rentii  the  bur- 
den  of  explanation  is  of  the  last  importance,  enpecially  as  thette  qnestioni  often  arise  after  gnob 
lopee  of  tune  that  complete  expUu^on  is  dlfflcult  or  uupossible. 
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ing  off,  or  de&icin^  the  seal  (u)  (19)  3.  B7  delivering  it  up  to  be  cancelled ; 
•tout  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice-work  or  r  ^^qq  i 
canceUi;  though  the  phrase  ia  now  used  figuratively  for  any  manner  of  '-  ^ 

obltteiution  of  defacing  it.  i.  Bj  the  disagreemeat  of  such,  whose  concur- 
^nce  is  neoessai;,  in  oraer  for  the  deed  to  stand:  as  the  husband,  where  a  feme- 
Qovert  is  concerned;  an  in&nt,  or  person  under  duress,  when  those  disabilities 
are  removed ;  and  the  like.  5.  Bv  the  judKinent  or  decree  of  a  court  of  judica- 
ture. This  was  anokntly  the  province  of  the  court  of  itar-chambev,  and  now  of 
the  chaacery:  (20)  when  it  appears  that  the  deed  was  obtained  by  fraud,  force, 
or  other  foul  practice;  or  is  proved  to  be  an  ahscdute  fon^ery.  (w)  In  any  of 
these  cases  the  deed  may  be  voided,  «ther  in  part  or  total^,  according  as  the 
cause  of  avoidance  is  more  or  less  extensive. 

And,  having  thus  explained  the  general  nature  of  deeds,  we  are  next  to  con- 
sider their  several  species,  together  with  their  respective  incidents.    And  heraa 


There  is  cerhdnlf  oonRlderable  diverdty  in  the  Judicial  decUona  a^  thii  nibjee^  but  tbs 
tandeoo;  of  the  laur  adJadicMiniu  aeetnn  to  b«  to  Mtabllsh  tfae  doctrme  that  then  is  no  on- 
Mmptkiu  of  law  IhMt  an  altcntiaii  -was  mada  (abaaqncat  to  th«  aioootioa  of  the  de«d,  lint 
that,  OD  Ae  ooatraiy,  the  qaeatiou  when  sod  wkh  what  intent  an  allerotiou  wa«  made  u  i>Ba 
of  fact  fur  the  jnrj,  whu,  in  the  atwence  of  any  unspfcloos  dreiiniBtiuiiM,  ought  to  presnina 
^linst  its  havuic  boon  wtrmgMlr  and  inprupeiij  made.  There  Ig  moob  good  Heoae  in 
wbaC  li  «ud  by  Mr.  Jnstice  Halt,  of  the  supreme  coart  of  Vermont,  that  "  an  alteration  of  a 
written  isstrnmoit,  if  nothing  appear  t«  the  contrary,  ahoald  be  presamed  to  hare  been  made 
at  the  Ume  of  it«  aiecotkio.  I  thinli  tbi*  role  ia  demanded  by  the  aetaal  eondition-  of  the  bosi- 
Desa  tranEactiina  of  this  coonti;,  and  ospociallj  of  CbiB  ttMe,  where  a  great  portion  of  the 
ooDtracts  mode  are  drawn  by  the  parties  to  them,  and  without  creat  care  in  regard  to  inter- 
Unealioiie  and  altenllooH.  To  e«tMl!ah  an  inrariaMe  rale,  that  the  par^  prodncmg  the  paper 
Aoflld  in  all  eaaee  be  bmind  to  explain  an;  alterBtlon  bf  exIitaMic  avMeniM,  wonld,  I  appre- 
hend, do  iiOnatio«  in  a  vei;  gmat  nu^iltj  ef  the  inataueea  in  whioh  It  Bhoold  be  ^lieo.    * 

*  *  It  i«  not  often  that  an  attention  can  Ira  aceonnted  fbr  bj  estraneoiu  avidencej  and 
te  hold  that  in  all  caeea  mch  evidence  mnet  be  given,  witbont  regard  to  wiy  snsp)cioaa 
oppeaisnoe  of  tlie  atteiatlan,  woold,  1  think,  In  manj  InBtanoea,  be  doing  neb  maoiftgt  iqjaa 
tKW  a*  to  itaock  the  oomn^  aeaw  ef  noet  men."  Beamau'e  AAmn.  e.  KumoU,  SO  Tt.  itl3; 
sea  alao  Buley  «.  T^lw,  It  Cwn.  531 ;  Pnlten  e.  HatcheoBOD,  13  Sbep.  354;  IfcComlck  o. 
FrittmotrU,  39  ICo.  34 ;  Siupaon  v.  Stactdionae,  9  Penn.  Bt  106.  tbo  cases  npou  tfals  snbjeot 
ore  collected  in  1  Greenl.  Bt.  4  564 ;  1  StnitJi  Lead.  Caa.  5th  Am.  ed.  061 ;  3  Wasbb.  Kaal.  Prop. 
567.  If  the  atteradoB  la  inspiotone  npon  it«  face — as  if  it  be  in  a  different  handwriting  or  iw- 
ftrent  ink  from  the  body  of  tlu  deed,  and  b*  brecahle  t«  tin  intereit  of  the  grantee — it  is  reas- 
onable that  he  t>e  reqniind  ta  aooount  tin  it.  Jaokaon  «.  Jacottf,  9  Cow.  135 ;  Wilde  v,  Ainmby, 
6  Cadb.  314. 

Where,  by  the  making  and  delivery  of  a  deed,  tJie  title  passes,  ao  nilneqnont  Hlt«ration  im  tbe 
deed,  or  even  ibi  deitrnctloD,  can  at  itmlf  have  the  eObet  to  defeat  or  divest  the  title  which  has 
onoepaaeed.  lOllera.  eilleland,  19Pann.  Bt.  119;  3  WaiAb.  Real  Prop.  557.  But  if  a  deed  ia 
deatrofed  m  altered  by  the  gMBtee.  hunaelf  for  any  fraadiUeat  forooaa,  or  ondei  iinrik  eir- 
otuustueee  that  it  would  be  iBoquitable  Ibi  hiat  afterwards  lo  rety  np)n  title  nodec  it, 
it  may  lie  thaX  the  mlea  of  evidenoe  wHI  preoinde  his  showing  the  title  which  he  aotaaiiy  pos- 
aesses.  It  has  been  held  iu  one  case,  tbat  tha  ftandnlent  destniotioB  <h'  slterBtica  of  a  Aeei 
would  prachide  the  pai%  fh>ni  intmduing  SMMidatr  evidenoe  of  ita  eontcnts :  WaUaea  c. 
Harmstod,  44  Penn.  St.  4K;  and  in  auothev  that,  wbeie,  W  eonaent  at  the  parties  thereto, 
a  deed  was  destroyed,  with  the  intent  Vn  revest  the  title  in  the  grantor,  the  grantee  was 
estopped  in  a  soit  at  law  bom  prodncing  liie  fike  seoondoiy  evidenoe.  Qngins  v.  Tan  Crorder,  10 
Mich.  5S3. 

(19)  [See  in  general,  Omn.  Di^.  Pah,  P.  3.  It  unat  be  m  intentianal  breaking  eff  or  dabo- 
ing  tiy  the  party  to  whom  the  otiier  in  bonod,  for  if  the  peraon  bonnd  break  off  or  defaoe  the 
seal,  it  will  not  avoid  the  deed.  Touchstone,  0.  4,  a.  0, 3.  And  If  it  ^pear  that  the  seal  baa 
been  affixed  and  afterwards  broken  off  or  defaced  trf  accident,  the  deed  will  atlll  be  valid. 
Palm.  403.  And  the  defacing  or  canoeling'a  deed  will  not  in  any  case  div««t  property  which 
has  once  vested  by  transmntation  of  poes^nn.  3  Hen.  Bla.  363 1  and  see  4  B.  and  A.  075.  K 
several  join  in  a  deed  and  tw  aepaiately  bound  thereby,  the  breaking  off  the  seal  irf*  one,  with 
intent  tn  dlsobarge  him  Own  future  liabilUy,  will  not  alter  the  Uabiiuy  trf  the  others.  I  B.  and 
a  663.] 

(30>t'nieoonrt8ofooninionlawareeqDaBrooinpet«nttoniiIH(y  the  deed  fai  anch  ease  npon 
tlie  principle  that  the  miod  not  aBsmting,  it  la  not  tha  deed  of  the  party  sought  to  be  ohaigod 
t^  it;  and  there  is  no  oooaaion  to  resort  to  aconrt  of  equity  fiunliet  wieu  andeooe  at  law  oaa 
be  adduced.    ST.  K.  765.] 
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I  sliall  onl;  examine  the  porticnIarB  of  those  vhich,  from  practice  tnd  experi- 
ence of  their  efficacy,  are  generallj  used  in  the  alienation  of  real  estates,  for  it 
wonld  be  tedioas,  naj  infinite,  to  descant  npon  ail  the  several  instrmnentsmade 
use  of  inj)w«ona/ concerns,  bnt  which  fall  under  onr  general  definition  of  a 
deed ;  that  is,  a  writing  sealed  and  delivered.  The  former  being  principallj  ench 
as  serve  to  convey  the  property  of  lands  and  tenements  from  man  to  man,  are 
commonly  denominated  conveyances;  which  are  either  conveyances  at  common 
law,  or  such  as  receive  their  force  and  efficacy  by  virtue  of  the  ttaivte  of  fties. 

I.  Of  conveyances  by  the  common  law,  some  may  be  called  original  or  pri- 
mary  conveyances;  which  are  those  by  means  whereof  the  benefit  or  estate  is 
created  or  first  arises ;  others  are  derivative  or  secondary;  whereby  the  benefit  or 
estate  originally  created,  is  enlarged,  restrained,  transferred,  or  extingnished. 
r  '310  I  *  ^^9^''^  conveyances  are  the  following :  1,  Feoffment ;  2.  Gift ;  3. 
*■  '   Grant;  4.  Lease;  5.  Exchange;  6.  Partition :  <2ertffah're are,  7.  Belease ; 

8.  Confirmation ;  9.  Surrender;  10.  Assignment;  11.  Defeazance. 

1.  A  feoSment,  feoff  amentum,  is  a  substantive  derived  fhim  the  verb,  to  enfeoff 
feoffare  or  infeudare,  to  give  one  a  feud ;  and  therefore  feofEtaent  is  properly 
donatio  feudi.  (x)  It  is  tnemostancientmethodof  conveyance,  the  most  sotema 
and  public,  and  therefore  the  most  easily  remembered  and  proved.  And  it  may 
property  be  defined,  the  gift  of  any  corporeal  hereditament  to  another.  He  that 
80  gives,  or  enfeoffs,  is  otuled  the  feoffor;  and  the  person  enfeoffed  is  denomi- 
nated the  feoffee.  (21J 

This  is  plamly  denved  from,  or  is  indeed  itself  the  very  mode  o^  the  ancient 
feudal  donation;  for  though  it  may  be  performed  by  the  ttotA" enfeoff"  or 
"^rant,"  yet  the  aptest  word  of  feofibient  is,  " do  or  daH." (y)  Anditisstill 
directed  and  governed  by  the  same  fendal  mles;  insomuch  that  the  principal 
rule  relating  to  the  extent  and  effect  of  the  fendal  grant,  "  tenor  sat  qui  Ugeta 
daifeudo"  is  in  other  words  become  the  maxim  of  our  lav  with  relation  to 
fbomnents,  "modus  legem  dat  donaiioni" {z)  And  therefore,  as  in  pure  feudal 
donations,  the  lord,  from  whom  the  fend  moved,  must  expressly  limit  and 
declare  the  continuance  or  quantity  of  estate  which  he  meant  to  confer,  "«« 
guts  plus  donasse  prasumatur  quam  in  donaiiotio  expresserit;"  {a)  so,  if  one 
grants  by  feof^ent  lands  or  tenements  ib  another,  and^  limits  or  expresses  no 
estate,  the  grantee  (due  ceremonies  of  law  being  performed)  hath  barely  an  estate 
for  life.  (5)  For  as  the  personal  abilities  of  the  feoffee  were  originally  presumed 
to  be  the  immediate  or  principal  induoementa  to  the  feofitaient,  the  feofi^B 
estate  ought  to  be  confined  to  his  person,  and  subsist  only  fbr  his  life;  nnless 
r  *811 1  ^^^  feoffer,  by  express  provision  in  the  creation  *and  constitution  of  the 
I-  -I   estate,  hath  given  it  a  longer  continuance.    These  express  provisions 

are  indeed  generally  made ;  for  this  was  for  ages  the  only  conveyance,  whereby 
onr  ancestors  were  wont  to  create  an  estate  in  fee-simple,  fc)  by  giving  the  land 
to  the  feoffee,  to  hold  to  him  and  his  heirs  forever;  thongn  it  serves  equa%  well 
to  convey  any  other  estate  or  freehold,  (d) 

But  fay  the  mere  words  of  the  deed  the  feoffment  ii  by  no  means  perfected ; 
there  remains  a  very  material  ceremony  to  be  performed,  called  livery  of  seisin; 
without  which  the  feoffee  has  bat  a  mere  estate  at  will,  (e)  This  livery  of  seisin 
is  no  other  than  the  pure  feudal  investiture,  or  delivery  of  corporeal  possessioR 
of  the  land  or  tenement ;  which  was  held  absolutely  necessary  to  complete  the 
donation.  "  Nam  feudum  tins  invesHtura  nullo  modo  constitui  potmtf{f) 
and  an  estate  was  tnen  only  perfect^  when,  as  the  author  of  Fleta  expresses  it  in 
onr  law,  "Jit  juris  et  setaina  conjunctio."  (g) 

OJ  Co.  UK.  g.  (KlINd.  ftfWilMbt,U.  fajeamim. 

(b)  Co.  Litl.  «.  rcJ  Sm  Appaodlx,  No.  I.  (i)  Co,  Utt. ». 

{e)  Litt.  (  SO.  (f)  WrtgbC,  B.  (a)  I.  8,  *.  IB,  1 6. 

(SI)  [Mr.  Saunders'  doacriptlnn  of  ■  f^Aueat  at  oommon  law  fi  more  perfect  than  tbat  given 
in  the  teit :  be  cnllg  it  a  convey aace  of  cnrporval  hereditsineiita  &t)tn  one  person  to  another  hy 
deUveiy  of  the  poMOwlon,  npon  or  withtn  rtew  of  Uie  hereditaments  no  eonvef«d.] 


Chap.  20.]  FBomiErre.  811 

Investitures,  in  their  original  rise,  were  probably  intended  to  demonstrate  in 
conquered  countries  the  actual  pogsesaion  of  the  lord;  and  that  he  did  not  grant 
«  bu'S  litigious  right,  which  the  soldier  was  ill  qualified  to  prosecute,  but  a 
peaceable  and  firm  possession.  And  ata  time  when  writing  wasteldompracticod, 
a  mere  oral  gift,  at  a  distance  from  the  spot  that  was  given,  was  not  litel;  to  be 
either  long  or  accnratelj  retained  in  the  memory  of  by-atanders,  who  were  very 
little  interested  in  the  gr&at  Afterwards  they  were  retained  as  a  public  and  no- 
torious act,  that  the  country  might  take  notice  of  and  testilV  tbe  transfer  of  the 
estate;  and  that  such  ae  clumea  title  by  other  means,  might  Wow  against  whom 
to  bring  their  actions. 

In  an  well-governed  nations  some  notoriety  of  this  kind  has  been  ever  held 
requisite,  in  order  to  acqnire'nnd  aecertain  "the  property  of  lands.  In  r  «qin  i 
the  Homau  law  jilenum  ttonitnium  was  not  said  to  subsist,  unless  where  ^  ■■ 
a  man  had  both  the  right  and  the  corporal  potsesnon ;  which  possession  oould 
not  be  acquired  without  both  an  actual  intention  to  possess,  and  an  aotual 
seisin,  or  entry  into  the  premiseB,  or  part  of  them  in  the  name  of  the  whole,  (A) 
And  even  in  ecclesiastical  promotions,  where  the  f^^ehold  passes  to  the  p^rsoa 
promoted,  corpdral  possession  is  required  at  this  day,  to  vest  the  property  com- 
pletely in  the  new  proprietor ;  who,  according  to  the  distinction  of  the  canonists, 
l^i)  acquires  tbe^tu  ad  rem,  or  inchoate  and  imperfect  rifiht,  by  nomination  and 
institution ;  but  not  tbe^Tis  in  re,  or  complete  and  f^lt  nght,  unless  by  corporal 
possession.  Therefbie  in  dignities  postession  is  given  by  instalment ;  in  rectories 
and  vicarages  by  induction,  without  whidi  no  temporal  rights  accrue  to  the 
minister,  though  every  ecclesiastical  power  is  vested  in  him  by  institution.  So, 
also,  even  in  descents  of  lands  by  our  law,  which  are  cast  on  the  hair  by  act  of 
the  law  itself,  the  heir  has  not  plenum  dominium,  or  full  and  complete  ownet^ 
ship,  till  he  has  made  an  actual  corporal  entry  into  the  lands :  for  if  he  dies  he- 
fore  mtry  made,  Am  heir  shall  not  be  entitled  to  take  the  possession,  but  the  heir 
of  the  person  who  was  last  actually  seised,  {k)  It  is  not,  therefore,  only  a  mere 
right  to  enter,  but  the  actual  entry,  that  makes  a  man  complete  owner ;  so  as  to 
transmit  the  inheritance  to  his  own  heirs :  non  jus,  sed  8eitina,facit  etipitsm.  (/) 

Yet  the  corporal  tradition  of  lands  being  sometimes  inconvenient,  a  ff^bolical 
delivery  of  possession  was  in  many  cases  anciently  allowed;  by  transferring 
something  near  at  baud,  in  the  presence  of  credible  witnesses;  vhich  by  agrees 
ment  should  serve  to  represent  the  v^iy  thiiig  designed  to  be  conveyed ;  and  an 
occupancy  of  this  sign  or  symbol  was  'permitted  as  equivalent  to  occu-  r  ^.„  ■, 
pancy  of  the  land  itself.    Among  the  Jews  we  find  the  evidence  of  a   I-  -I 

parcnase  thus  defined  in  the  book  of  Rnth :  (m)  "  now  this  was  the  manner  in 
former  time  in  Israel,  concerning  redeeming  and  concerning  (hanging,  for  to 
confirm  all  things :  a  man  plucked  off  his  shoe  and  gave  it  to  fiis  neighbor ;  and 
this  was  a  testimony  in  Israel."  Among  the  ancient  Goths  and  Swedes,  oontrncts 
for  the  Bale  of  lands  were  made  in  the  presence  of  witnesses  who  extended 
the  cloak  of  the  buyer,  while  the  seller  cast  a  clod  of  the  land  into  it,  in  order  to 
give  possession ;  and  a  staff  or  wand  was  also  delivered  ^om  the  vendor  to  the 
Tendee,  which  passed  through  the  hands  of  the  witne3ses.(n) .  With  our  Saxon 
mcestors  the  delivery  of  a  turf  was  a  necessarysolemnity,  to  establish  the  convey- 
ance of  lands.(o)  And  to  this  day,  the  conveyance  of  our  copyhold  estates  is 
usually  made  from  the  seller  to  the  lord  or  his  steward  by  delivery  of  a  rod  or 
verge,  and  then  from  the  lord  to  the  purchaser  by  re-delivery  of  the  same,  in  the 
presence  of  a  jnry  of  tenants. 

Conveyances  in  writing  were  the  last  ond  most  refined  improvement.  The 
mere  delivery  of  possession,  either  actual  or  symbolical,  depending  on  the  ocular 
testimony  and  remembrance  of  the  witnesses,    was  liaue  to  be  forgotten  or 

{hj  SVmarUiAiimrpo*tmMmtmeorronamiiimBit<t^aeptrtee(>TjMrt,n»fpi»pernimimo.  Konautemita 
meoMemiam  itt,  ul  «<  y^iiil»  jwHiden  niUt,  Dnnei.  gutia*  dmumambul^  i  ltd  tufficU  gtuimliltrl  parUtt 
^M  iVvU  litltWrL  fiy.  41, 1,  S.>    Anil  agkla  :  froitltdinfMM  domlnla  renun,  mm  nMU<  pactU,  Iraniffnm- 


.  [Cod. , 

.Iibecretal,!.  t.t.l,  e.  W.  rkl  SMimsMHD.m,  IS. 

{m}Vh.i,v.7.  /iHi»ltnbook,di}urtS<imt.l.i.  a.  i. 
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miarepreflented,  nad  became  freqneiitlj  incsiwble  of  proof.  Besidea,  the  new 
ocoaaions  aud  uacewitieg  introduced  bj  the  twvaocemeat  of  commerce,  reqnired 
means  to  be  devised  of  charsiDg  and  eocnmbcring  estatea,  and  of  making  them 
liable  to  a  multitude  of  ooauitiooi  acd  minute  deeignations  for  the  purpose  of 
raiaing  money,  without  an  absolute  et^e  of  the  land ;  and  sometimes  the  likt 
proceedinga  were  found  useful  in  order  to  make  a  decent  and  competent  pro- 
visioD  for  the  nameroos  branches  of  a  ituaily,  and  for  other  domestic  Tiewa. 
Jfone  of  which  oould  be  eSect«d  by  a  mere,  siniple,  corporal  transfer  of  the  soil 
from  one  man  to  another,  which  was  prineipaUy  calculated  for  conveying  aa 
r  *314 1  '^^^^^^  unlimited  dominion.  *Written  deeds  were  therefore  introduced, 
'•  -I  in  Alder  toBpecifyirndperpetuatethepecaliarpiirposes  of  the  party  who 
conveyed;  yet  still,  for  arary  long  seriegof  years,  they  were  never  made  use  of,  hut 
in  oompanY  with  the  more  ancient  and  aourious  method  of  transfer,  by  delivery 
of  CQiponu  poaaeanon. 

laverj  of  aaisio,  by  the  common  law,  is  oecessary  to  be  made  upon  every  grant 
ot  an  ewtate  of  freehold  in  heroditamenta  corporeal,  whether  of  inheritance  or  for 
life  only.  In  hereditaments  incorporeal  it  is  impossible  to  be  made ;  for  they  are 
not  the  objeoti  of  the  BMiBes;  and  in  leueea  for  years,  or  other  chattel 
intenBti,  it  is  not  neccasBry.  In  leases  for  years  indeed  ao  actual  eniry  is 
neoeseary,  to  vest  the  estate  in  the  lessee:  for  the  bare  lease  gives  him  only  a 
rwht  to eatw,  which  iaealled  his  interest  in  the  t«rm,  or  intereaae  termini:  and 
when  he  entan  in  paraoMiee  of  that  right*  he  is  then,  and  not  before,  in  posses- 
sion of  hifl  tern,  and  eomplete  teaaat  fur  years,  (p)  This  entry  by  the  tenant 
himself  serves  the  purpoae  of  notoriety,  aa  well  as  livery  of  seisin  &x>m  the 
grantor  eould  twve  dose ;  which  it  would  have  been  improper  to  have  given  in 
ttiia  case,  beeanae  that  aolemnity  ia  appropriated  to  the  couveyanoe  of  a  freehold. 
And  this  is  one  reaaeo  why  freeholds  canoot  be  made  to  coouaeoce  in  ftituro, 
beeansetht^  eaBiietfattheeommvu  law)  be  made  but  by  livery  of  seisin;  which 
-livery,  beituF  an  aotaalinana^  tradition  of  the  land,  must  take  effect  Vn^rvwri/i, 
or  not  at  aL{q)  (2S) 

On  1^  cieattoB  of  a/rwAoAl  remainder,  at  one  and  the  same  time  with  a 
particolar  estate  for  years,  we  have  bef(»e  seen,  that  at  tfte  common  law  livery 
must  be  made  to  the  portieolar  teBant.(r)  Bat  if  such  a  remiunder  be  created 
afterwards,  expectant  on  a.leaae  for  years  now  in  being,  the  livery  must  not  he 
made  to  the  kesee  for  yean,  ftv  then  it  operates  nothing;  "nam  quod 
eansl  mewn  est,  amplnu  mtutn  «sm  w*  potest  ;"{s)  but  it  most  be  made  to 
r  *315 1  ^^  miMunder-man  *bimaelf  by  conaenl)  of  the  lessee  for  years;  for 
\-  ^  i  withftut  his  consent  ho  livery  oE  the  poaaeasion  cui  be  given ;  It)  partly 
because  auoh  forciUe  livery  w»uld  be  an  sjeetment  of  the  tenojit  from  nia  term, 
and  partly  for  the  reasons  Itefore  given  (v)  fur  introducing-  the  djoctrine  of  at- 
tommenta 

Livery  of  seisin  is  either  in  dted  or  in  law.  Livery  in  deed  is  thus  performed. 
The  ftofl^,  leaaor,  or  hia  attorney,  together  with  the  fooffee,  lessee,  or  his  attot- 
nev  (for  this  may  as  effeetmalty  be  done  by  deputy  ca  attorney,  as  by  the  princi- 
pals themselves  in  person),  (S3)   come  to    the   land,   or    to  the  house;  and 

(]i)  Ca.  Lltt  M.       (v)  Bee  P*«e  US.       {rl  Pag*  IfJ.       X)  Co.  Utt.  m.       (f)  /Ml  <&       (*]  Vt^  MS. 


which  f«(ifimeiit  with  Hver;  waa  employed,  it  can  b 

fbniu  of  convef snoe  were  oommoalf  osad,  anil  Cbey  "are  now  iinlverBaL     Se«  4  Eent,  M ;  1 

Vaabb.  BoaJ  Prop.  33. 

(in)  [But  tha  antborttr  ftvM  to  an  lUaney,  Ao.,  far  this  poipoM  ilwBld  ba  bT  dead.  Aad 
the  anthnritf  Ki  giraa,  whether  b;  the  feofferor  fuuffee,  must  be  compietelf  siecnteil  orper- 
foraiodii]  theiifmime'ofbath  the  prinoipalB ;  fbrif  eiUier  of  t^eni  die  b^ore  Um  liTeiraf  mMh 
impleted,  his attome^  ooacot  proceed  bacaase  Mb  anthoittjii  thtin  at  anend.     BeeflBolL 


Ab.  B  R.  pi.  1,  R ;  Co.  Lltt.  sa,  b.', 

'  Ab  to  tne  ooaM  in  wbioh  BDBttumaf'i'aotaror  hteprinoipd  may  be  food, 
death  of  the  principal,  we  th«  weii-reaaened  eats  of  lah  «.  Orane,  8  OUo,  H. 


in  which  an  attumay'i  'acta  for  hh  prinoipd  may  I>e  food,  notiriUiAtaDdiiig  Qw 
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there,  Ja  the  presence  of  iriteeMefl,  detditre  the  oeabnta  of  ibe  fo(dbi«nt  or  lease, 
oa  which  liTerj  ie  to  be  made.  And  then  tiie  toaSor,  if  it  be  of  land,  dotii 
delirer  to  the  ieoiTlNi,all  oUMrpersooa  being oatof  the  gn>iiiid,a  olod  or  tor^ 
oratwie  or  bongh  tfaere  growing,  vith  wordi  to  tliiseffeet:  "I  deliver  these  to. 
Ton  la  the  antne  of  aeian  of  alt  the  lands  and  tenementa  oonfauned  in  this  deed/' 
Bat  if  it  be  of  a  house,  the  fetter  most  take  the  ring  or  liU«h  of  the  door,  tho 
honse  being  qaite  entity,  and  deliver  U  to  the  feofea  in  tJw  eane  form ;  and. 
Chen  tJie  feoSee  most  enter  alone,  and  shat  to  the  door,  and  Uieu  opeo  it,  and 
let  in  the  others.  («)  If  the  oonvejance  or  feoSnient  be  of  divers  lands,  lying 
Boatterod  in  one  and  Uie  same  oonnty,  then  in  the  feoEfer's  posaeasion,  livery  of 
seisin  of  any  paroel,  in  tlie  name  of  Uie  rest,  snffioeth  for  wi\ ;  (cr)  (H)  but  if  they 
be  in  several  oonnties,  them  mast  be  B«  many  liveiiea  as  Uiare  are  counties. 
For  if  tJie  title  in  these  lands  oomes  to  be  dispnted,  there  most  be  m  many  trials 
as  there  are  oonnties,  uid  the  jury  of  one  county  are  no  judges  of  the  notoriety 
of  a  fact  in  another.  Besides  anciently  this  seisin  vas  obltgod  to  be  delivered 
coram  paribue  d«  victneto,  before  the  poiers  or  fireehold^v  of  the  nwghbourhood, 
who  attested  such  delivery  in  the  body  or  on  tiie  book  of  t^  deed ;  aooording 
to  themleof  tfaefettdal  law(jf);isrM  d^ent  intamsM  innetiiittiv  fevdi,  at  mm-. 
(iHi :  for  Thioh  this  reason  is  ezprMsl;^  gi^cn :  becasse  *the  pears  or  r  M-to  -t 
Tassals  of  Uie  lord  being  bound  by  \itsa  oatti  of  fealty,  will  tiwe  oai«  L  "^  J 
tiiat  no  fVand  be  OMOmibted  to  bis  iwqndioe,  which  strangers  might  be  apt  to 
connive  at  And  though  afterwards  toe  ocoobr  attsatation  of  the  jnitm  was  held 
unnecessary,  and  liTery  might  he  uKtde  before  e«7  credible  witnesses,  yet  th« 
trial,  in  case  it  was  diapuM  (like  that  of  all  otter  aMeatatians)!  (t)  was  stiU 
reserved  to  the  jrarM  or  jury  of  the  Gonnt;.|«)  Also,  if  Uie  lirads  be  out  on 
lease,  though  all  tie  in  the  same  conntr,tiuiv»  must  be  as  maov  liveries  as  there 
are  tenants ;  because  no  livery  oan  be  made  in  this  oaae  but  by  the  consent  of 
the  particnlair  tenant ;  uid  the  consent  of  one  will  not  bind  ue  rest  jd)  And 
in  ^I  these  cases  it  is  jnTuleot,  and  usual,  to  eodosas  the  livery  t^  seisin  on  the. 
back  of  the  dead,  speci^ng  the  manner,  plaoo,and  time  of  making  it ;  together 
with  the  names  of  the  witnesses,  (c)    Ai^  thus  mnob  for  livery  In  deed. 

livery  in  law  ia  wfaare  the  same  is  not  mad«  on  the  land,  bat  in  sight  of  it 
only ;  the  feofibr  saying  to  the  feoffee,  "  I  give  you  yonder  land ;  Mit«r  and  take 
possession."  Here,  if  the  feoffee  enters  during  the  life  of  tha  feoflbr,  it  is  a 
good  livery,  bat  not  otherwise ;  unless  he  dma  not  enter,  through  fear  of  hia 
ufe  or  bodily  barm;  and  then  his  coatinual  eJaini,  made  yeariy,  in  due  form  of 
tew,  as  near  as  possible  to  the  lands,  (d )  will  suffice  without  au  entry.  («)  This 
UveiT  in  law  cannot,  howevet*,  be  given  or  raoeivad  by  attoisey,  hnt  only  by  tho 
parties  themselves.  (/) 

i.  The  conveyance  by  gift,  donatio^  is  propariy  applied  to  the  oreation  of  aa 
estate-tail,  as  feoSJnest  is  to  that  of  an  estate  is  fee.  and  lease  to  that  of  aa 
estate  fbr  life  or  years.  It  differs  in  nothii^  bora  a  feoflhient,  bat  in  the  nature 
of  the  estate  passing  by  it ;  for  the  operative  words  ofi  Mmreyance  in  this  oaaa 
are  do  or  d«dt;  (g)  and  gifts  in  tail  ave  eqnally  inparfiiot.  withont  livery  of 
seisin;  as  feoShients  in  fe&^mple.  (A)  "And  this  is  the  only  distinction  p  «< « -i 
that  Littleton  seams  to  take,  when  he  says  (i)  "  it  ia  to  be  understood  *■  ^ 
that  there  is  feoflbr  and  ftoflbe,  donor  and  donee,  lessor  and  lessee ;"  vIk.  :  feoffor 
is  applied  to  » fboflknent  in  fbeoimple,  donor  to  a  gift  ia  tail,  and  lessor  to  a 
lease  for  lif^,  or  tat  yeors^  or  at  will  In  eommon  aoceptotioii  gifts  are  firequently 
flonfoanded  with  the  next  species  of  deeds:  whiofa  are^ 

(iB)Co.Un._ia.    WMtS^b  JUL  CaJ,  Utt  f  414.     _  r^^  AmL  1. 1,  1 «._  ,        (fJSaefaram. 


fwiCo.  Uttia    WMtSfiabSBl.  faj  Utt  f  414.  r* >  Atai  1. 1,  I.  W.  (*)ai 

(a)OKb.\0.Si.  (bjDfeT.iA.  faJSee  Aptwnfflo.lio.  1.  rU;  Utt  f  4C1,  S 


(U)  [So  In  reotortes  snd  vkMragea,  IndDotlon,  wldoli  It  mads  urasUy  bj  glring 
af  the  olnirDh,  pnta  th«  panon  iitbi  ooiiplete  iaA  JwRtftI  poeMMioa  of  IM  whola 
tamputslCiu,  bo  Uist  tie  mtg  sialntslQ  tcesfSM  at  ijiiwtBeitt.    Bolwei  v.  Botwet,  S 
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3.  Omnts,  eoncegnoneg;  the  regular  method  bj  tiie  oommoB  law  of  truB- 
ferring  the  propertr  of  tnconwr^  bereditamente,  or  such  things  whereof  no 
lirery  can  be  had.  ^k)  For  which  rmson  all  oorporeol  hereditamenta,  te  Unds 
and  nonaee,  are  said  to  lie  in  liverv;  and  the  otnen,  as  adTvwsonB,  commoni, 
rents,  reTersions,  &c^  to  lie  in  groat.  {I)  And  the  reason  it  given  by  Bracton :  (m) 
**  traditio,  oz  livery,  nihU  almd  eat  qfuim  rei  eorperali*  de  persona  in  personam, 
de  manu  in  mantfm,  tranelatio  out  in  posteenonem  indftetia :  eed  ret  ituvrpo- 
ralee,  qua  metit  i^mm  jus  rei  vel  corpori  inkarens,  traditionaa  non  paliunter." 
These,  therefore,  pass  merely  by  the  deliTery  of  the  deed.  And  in  signiorie^  or 
reTersions  of  landS)  auoh  grant,  together  with  the  attornment  of  the  tenant 
(while  attornments  veie  requisite),  wore  held  to  he  of  eqnal  notoriety  with,  and 
therefore  eqniviilent  to,  a  feoStaent  and  livery  of  lands  in  immediate  poaeea- 
Bion.  It  therefore  difTera  but  little  from  a  feoffhient,  except  in  its  sabject-mat- 
ter ;  for  the  operative  words  therein  commonly  used  are  dedi  et  conceeti,  "  have 
given  and  granted." 

4.  A  lease  is  properly  a  conveyance  of  any  lands  or  tennnentfl  (nanally  in 
consideration  of  rent  or  other  annoaJ  reooihpense),  made  fbr  life,  for  yens,  or 
at  will,  bnt  always  for  a  less  time  than  the  lessor  hath  in  the  premises;  for  if  it 
be  for  the  whole  mterest,  it  is  more  property  an  assignment  than  a  leaseL  The 
usual  words  of  operation  in  it  are,  "demise,  grant,  and  to  farm  let ;  dimisi,  oemr 
r  «Q^o  1  eessi,  et  adfirmam  *lradidi.  Farm,  orftorme,  is  an  old  Saxon  word 
^  J  si^ifying  provisions  ;(n)  and  iteame  to  be  used  instead  of  rent  or  rmder, 
beoaase  anoienuy  the  greater  ^Mct  of  rents  were  reserved  in  provimons ;  in  com, 
in  ponltry,  kqA.  the  like ;  till  the  use  of  money  became  more  frequent.  So  that 
a  former,  firmarius,  was  one  who  held  his  lands  upon  payment  of  a  rent  or 
feorme:  though  at  preemt,  by  a  gradual  deputure  from  the  original  sense,  the 
word  farm  is  brou^t  to  signify  the  very  estate  or  lands  so  held  upon  farm  or 
rent.  By  this  conveyance  an  estate  for  life,  for  years,  or  at  will,  may  be  created, 
either  in  corporeal  or  incorporeal  hereditaments;  though  livery  of  seisin  ii 
indeed  incident  and  neoMsary  to  one  speoiee  of  koaes,  vis.:  l«ase«  for  life  of 
corporeal  hereditaments ;  bnt  to  no  other 

Whatever  restriction,  by  the  severity  of  the  fbndal  law,  might  in  times  of  vetj 
high  antiquity  be  observed  with  regora  to  leases ;  yet  by  the  common  law,  as  it 
has  stood  for  many  centnries,  all  persons  s^sed  of  any  estate  might  let  leases  to 
endure  so  long  as  their  own  interest  lasted,  but  no  longer.  Therefore  tenant  in 
fee-simple  might  let' leases  of  any  duration;  for  he  ham  the  whole  interest,  bnt 
tenant  in  tail,  or  tenant  for  life,  could  nuke  no  leases  which  ehonld  bind  the 
issue  in  tail  or  reversioiKr;  nor  could  a  huebaod,  seized  y«Mv«zmit,  make  a 
firm  or  valid  lease  for  any  longer  term  than  the  joint  lives  of  himself  and  his 
wife,  for  then  his  interest. expired.  Yet  some  tenants  for  life,  where  the  fee- 
simple  was  in  abeyance,  might  (with  the  concurrenoe  of  such  as  have  the  guar- 
dianship of  the  fee)  make  lease*  of  etjoal  dnration  with  those  granted  by  tenanta 
in  fee-simple,  such  as  parsons  and  Tioars,  with  consent  of  the  patron  and  ordi- 
nary, (o)  So  also  hishopa  -and  deans,  and  such  other  sole  eoclesiaBticol  Dorpo 
rations  as  are  seised  of  the  fae-simple  of  hmdg  in  t^eir  corporate  right,  mign^ 
with  the  concurrence  and  confirmatioB  of  such  peiBonsas  the  law  requires,  have 
mode  leasee  for  years,  or  for  life,  estates  in  tail,  or  in  fee,  withont  any  limitation 
r*^19l  <^'' '^'>'''^'-  And  corporations  aggregate  *might  have  made  what  estates 
I-  ^  -I  they  pleased,  without  tJiecon^mation  of  any  other  person  whatsoever. 
Whereas  now,  by  several  statutes,  this  power,  where  it  was  unreaeonabli^  and 
might  be  made  an  ill  use  of,  is  restrained ;  and,  where  in  the  other  cases  the 
restraint  by  Uie  common  law  seemed  too  hard,  it  is  in  some  measure  removed. 
The  former  statutes  are  called  the  realrainiHg,  the  ktter  the  enaliing  statutft 
We  will  take  a  view  of  them  all,  in  order  of  time. 

And,  first,  the  enabling  statute,  8&  Hen.  VIII,  o.  38,  empowers  three  manner 
,  of  persons  to  make  leases,  to  endure  for  three  lives  or  one-and-tweaty  years; 
which  could  not  do  so  before.  As  first,  tenant  in  tail  mtij  by  sach  leases  bind 
fk)  Oo.  Utt.  •.         di  tUd  in.         |-«J  1  ^  0.  IS. '     (»i  Sptbn.  GUxa.  m.        (e)  Co.  Utt  «L 
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hia  igene  in  tail,  but  not  those  in  Temainder  or  reversion.  Secondly,  a  hasband 
seised  in  right  of  his  wife,  in  fee-simple  or  fee-tail,  provided  the  wife  joins  in 
such  lease,  may  bind  her  and  her  heirs  thereby.  I^tly,  all  persons  seised  of 
an  estate  of  f^simple  in  right  of  their  chnrches,  which  extends  not  to  parsons 
and  vicars,  may  (without  the  concurrence  of  any  other  person)  bind  their  snc- 
oeeaorB.  But  then  there  mnst  many  requisites  be  obserred,  which  the  statnte 
specifies,  otherwise  such  leases  are  not  binding.  (0)  1,  The  lease  must  be  by 
indenture ;  and  not  by  deed  poll,  or  by  parol.  2.  It  tnnst  begin  from  the  mak- 
ing, or  day  of  the  making,  and  not  at  any  great«r  distance  of  time.  3.  If  there 
be  any  old  lease  in  being,  it  must  be  firat  absolutely  Hurrendered,  or  be  within  a 
year  of  expiring,  i.  It  must  be  either  for  twenty-one  years,  or  three  lives,  and 
not  for  both.  5.  It  must  not  exceed  the  term  of  three  lives,  or  twenty-one 
years,  but  may  be  for  a  shorter  term.  6.  It  must  be  of  corporeal  hereditaments, 
and  not  of  snch  things  as  lie  merely  in  grant;  for  no  rent  can  be  reserved 
thereout  by  the  common  law,  as  the  lessor  cannot  resort  to  tbem  to  distrein.  ( g) 
7.  It  must  be  of  *lands  and  tenements  most  commonly  letten  for  twenty  r  ^~qn  1 
years  past ;  so  that  if  they  had  been  let  for  above  half  the  time  (or  eleven   I-  ^ 

years  out  of  the  twenty)  either  for  life,  for  years,  at  wiil,  or  by  copy  of  court 
roll,  it  is  sufficient.  8.  The  most  usual  and  customary  feorm  or  rent,  for  twenty 
years  past,  must  be  reserved  yearly  on  snch  lease.  9.  Such  leases  must  not  he 
made  without  impeachment  of  waste.  These  are  the  guards,  imposed  by  the 
statute  (which  was  avowedly  made  for  the  security  of  farmers  and  the  conee- 

auent  improvement  of  tillage)  to  prevent  unreasonable  abuses,  in  prejudice  of 
le  issue,  the  wife,  or  the  successor,  of  the  reasonable  indulgence  here  given. 
Next  follows,  in  order  of  time,  the  ditabling  or  restraining  statute,  1  Eljs.  c 
19,  (made  entirely  for  the  benefit  of  the  successor),  which  enacts,  that  all  grants  by 
archbiehopB  and  bishops  (which  include  even  those  confirmed  by  the  dean  and 
chapter;  the  which,  however  lone  or  unreasonable,  were  good  at  common  law), 
other  than  for  the  term  of  one  ana  twenty  years,  or  three  lives  from  the  making,  or 
the  dean  and  chapter,  are  held  to  be  within  the  exception  of  this  statute,  and  there- 
fore valid;  provided  they  do  not  exceed  (together  with  the  lease  in  being)  the 
term  permitted  by  the  act  (r)  But  by  a  saving  expressly  made,  this  statute  of 
1  Eliz.  did  not  extend  to  grants  made  by  any  bishop  to  the  crown ;  by  which 
means  Queen  Elizabeth  procnred  many  fair  ptsssessions  to  be  made  over  to  her 
by  the  prelates,  either  for  her  own  use,  or  with  intent  to  be  granted  out  ^ain  to 
her  fevorites,  whom  she  thus  gratified  without  any  expense  to  herself  To  pre- 
vent which  («)  for  the  future,  the  statute  1  Jac.  I,  a  3,  extends  the  prohibition 
to  CTants  and  leases  made  to  the  king,  as  well  as  to  any  of  his  subjects. 

Next  comes  the  statute  13  Eliz.  c  10,  explained  ana  enforced  by  the  statutes 
14  Eliz.  c.  11  and  14, 18  Eliz.  c.  11,  and  43  Eliz.  c.  29 ;  which  extend  the  restric- 
tions laid  by  *the  last-mentioned  statute  on  bishops,  to  certain  other  r  «nj  -> 
inferior  coporations,  both  sole  and  aggregate.  From  hmng  all  which  *■  ■' 
together  we  may  collect,  that  all  colleges,  cathedrals,  ana  omer  ecclesiastic^  or 
eleemosynary  corporations,  and  all  parsons  and  vicars,  an  restraiued  fh)m  mak- 
ing any  leases  of  their  lands,  unless  under  the  following  regulations :  1.  They 
must  not  exceed  twenty-one  years,  or  three  lives,  from  the  making.  2.  The 
accostomed  rent,  or  more,  must  he  yearly  reserved  thereon.  8.  Houses  in  cor- 
porations, or  market  towns,  may  be  let  for  forty  years,  provided  they  be  not  the 
man sion-fao uses  of  the  lessors,  nor  have  above  ten  ocres  of  ground  belonging  to 
them ;  and  provided  the  lessee  be  bound  to  keep  them  in  repair ;  and  they  may 
also  be  aliened  in  fee-simple  for  lands  of  equal  value  in  recompensa  4.  Where 
\htre  is  an  old  lease  in  being,  no  concurrent  lease  shall  be  made,  unless  where 
the  old  one  will  expire  within  three  years.    6.  No  lease  (by  the  equity  of  the 

W  £?-.  [^  ?*■ 

jj  _..,  __. 
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(p)  Ce.  rjx.  M. 

fifj  Bat  now  br  the  *t*tutell  a«o.  m.  e.  17,  ateiufl  nf  tfUiw  orotbar  Inoorporeal  fasndltBrnsnta,  >lon«, 
■uv  he  gnnUid  by  aoj  liUhsp  or  mj  such  eoclHiutlcal  or  dmiwjB^ry  aorporUlaD,  *na  UiB  (noceanr 
■bnUliBaDlltleilloreeavsrtliarenttiriinkoUaaor  debt;  wUeh  tin  OMe  <^k  Arrclialil  leue]  be  could  mt 
"live  brouBht  utlt 

(rj  CfLitUU. 
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■tofcote)  eball  be  nude  witihout  impeiichmeiit  of  waate.  (/)  6.  All  boode  and 
eovmuiU  toDding  to  fraetnUe  the  pcorkioiu  of  the  Btatutei  of  13  and  18  Elia. 
dull  be  void. 

Concerning  these  Testrictive  statntes  there  are  two  obBervations  to  be  made; 
finit  that  thej  do  not  by  any  constrootion  enable  any  peraona  to  make  atich 
Uaaefl  aa  thev  weie  by  oommoa  law  disabled  to  make.  Therefore  a  parson,  or 
Ticar,  tfaongh  be  is  restrained  from  making  longer  leases  than  for  twenty-one 
years  or  three  lives,  even  utitk  the  consent  of  patron  and  ordinary,  yet  is  not 
enabled  to  make  any  lease  at  ^1,  so  as  to  bind  nis  successor,  without  obtaining 
such  consent,  (u)  Secondly,  tiiat  tiiough  leases  contrary  to  these  acta  are 
declared  void,  yet  they  are  good  against  the  U»sot  during  his  life,  if  he  be  a  sole 
eorporation  ;  and  are  also  good  ogunst  an  aggregate  corporation  so  long  u  the 
bead  of  it  lives,  who  ia  presumed  to  be  the  most  oottcemed  in  interest.  For  the 
act  was  intended  for  the  benefit  of  the  successor  only;  and  no  man  shall  make 
an  advantage  of  his  own  wrong,  (w) 

r  ,a*i  1  'TheTfi  is  yet  another  restriction  with  regard  to  coUeee  leases,  by  slat- 
*■  -I  ate  18  Elia.  c  6,  which  directs,  that  one-third  of  the  old  rent,  then  paid, 
diould  for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  wheat 
for  each  63.  84^,  or  a  qnarter  of  malt  for  everv  6g.;  or  that  the  lessees  should 
pay  for  the  same  aeooruing  to  the  price  that  wheat  and  malt  should  be  sold  for, 
in  the  market  next  adjoinmg  to  the  respective  colleges  on  the  market  dav  before 
tlie  rent  becomes  due.  This  is  said  {x)  to  have  been  an  invention  of  Loru  Treas- 
urer Burleigh,  and.  Sir  Thomas  Smith,  then  principal  secretary  of  state;  who, 
observing  how  greatly  the  value  of  money  had  sunk,  and  the  price  of  all  provis- 
ions risen,  by  the  qnantity  of  bullion  imported  from  the  new-found  Indies 
(which  effects  were  Qkely  to  inoreaee  to  a  greater  deeree),  devised  this  method 
for  upholding  the  revenues  of  colleges.  Their  foresight  and  penetration  has  in 
this  respect  been  veir  apparent:  for,  though  the  rent  so  reserved  in  oom  was  at 
first  but  one-third  of  the  old  rent,  or  half  what  was  still  reserved  in  money,  yet' 
now  the  proportion  is  nearly  inverted :  and  the  money  arising  fVom  corn  rentd 
ia,c(rmmunibiu  anfviti,  almost  doable  to  the  rents  reserved  in  money. 

The  leases  <^  beaefioed  clergymen  are  farther  restrained,  in  case  of  their  non- 
reaidenoe,  by  statutes  13  Elis.  c  30,  14  Eliz.  c  11, 18  Eliz.  c.  11,  and  43  Eliz. 
«.  9,  which  direct,  that  if  any  beneficed  clergyman  be  absent  f^m  his  cure 
above  fourscore  days  in  any  one  year,  he  shall  not  only  forfeit  one  year's  profit 
of  his  benefice,  to  he  distribated  among  the  poor  of  the  parish ;  but  that  all 
leases  made  by  him,  of  the  profits  of  such  benefice,  and  all  covenants  and  agree- 
ments of  like  nature,  shall  cease  and  be  void :  except  in  the  case  of  licensed  pln- 
ralisU,  who  aie  allowed  to  demise  the  living,  on  which  they  are  non-resident,  to 
tiieir  curates  only ;  provided  such  curates  do  not  absent  themselves  above 
r  ^90  -I  *forty  days  m  any  one  year.  And  thus  much  for  leases,  with  their 
^         '   several  enla^ements  and  restrictions,  {y)  (25) 

5.  An  exchiai^e  is  a  mutu^  erant  of  equal  interests,  the  one  in  considcratioa 
of  the  other.  The  word  "exchange,"  is  so  individually  requisite  and  appropri- 
ated by  law  to  this  case,  that  it  cannot  be  supplied  by  any  other  word,  or  expressed 
by  any  circumlocution,  (z)  The  estates  exchanged  must  be  equal  in  quantity ;  (a) 
not  of  value,  for  that  is  inuoaterial,  but  01  inieresl;  as  fee-simple  for  fee- 
gimple,  a  lease  for  twenty  years  for  a  lease  for  twenty  years,  and  the  like.  And 
the  exchan^  may  be  of  things  that  lie  either  in  grant  or  in  livery,  (b)  But  no 
livery  of  seisin,  even  in  exchanges  of  l^hold,  is  necessary  to  perfect  toe  conver- 

rtj  Co.  LIU.  411.  i-kJCo-LIH.  «.  fvJ/MA*!.  /*]  Strrn*^  Antfi  aTXIh. 

(fj  For  tb*  atlnr  iMnriu  ntellBS  to  lnwi,  whlsli  li  vrrr  auriou  and  AUbUio,  I  nsM  ntit  Iba  uqdal 
lo  S  Bam.  abilds.  US  ItiUe.  baMt  and  Urmt  jbr  yiart),  when  the  Bubjaet  )■  trsitad  In  a  pcnylraBU  mt 
nutolr  BSDiwri  bgfacMBpoMdtoba  enlniMd  ftom  ■  niM»i*aript  cCSIr  Ufo&B*  eubait. 

(M)  Co.  Utl.  U,  U.  (a)  UU.  H  U,  BD.  (b)  Co,  LlEl.  SI. 

(85)  Since  these  OmnnMiUriM  wan  written,  ^rect  ehuigei  bmve  baoi  nude  fat  ttie  itatnt*  taw 
of  RngUnd  concerning  the  wveral  nb^tB  here  refeittd  to,  bat  the  riuogM  «k  aot  InpiHtHt  ka 

tb«  Amerioau  stodaab 
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ance :  (c)  for  each  partr  stands  in  the  place  of  the  other  and  occupies  his  rizht, 

'and  each  if  them^atn  alrcudy  had  corporal  possession  of  his  own  land.  But 
entry  must  be  made  on  bi)th  sidea;  for,  if  either  party  di^  before  entry,  the 

"exchange  ia  void,  for  want  of  sufficient  notoriety,  (rf)  (26)  And  so  also,  if  two 
parsons,  by  consent  of  patron  '^d  ordinary,  exchange  t^eir  prefenhenta ;  and  the 

>ne.i8  preaebted,  instituted,  and  iiidbctoi,  and  the  other  la  presented,  and  insti- 
tuted, but  dies  before  induction;  the  former  shall  not  keep  his  new  bene^ce, 
because  the  exchange  was  not  completed,  and  therefore  he  ahall  return  back  to 
his  owli.(e)  _  for  ii,  after  'an  elchaifge  of  Ituids  or  other  hereditaments,  either 
partv'be  evicted  of  those  VMch  were  taken  by  him  in  exchange,  thro ueh  defect 

'of  the  othfer^B  title;  he  shall  retnm'back  to  trie  poasesaion  of  nis  own, by  virtue 

'iaf  the  implied  >atTanty  contained  in  all  exchanges.  (/)  (27) 

6.  A  fftirtitidn  (s  when,  two  or  more  ioint-tenantfi,  coparcener*,  or  'tenants  In 
'common, 'agree  to  divide  the  'lands  so  held  among  tli em  iii  severalty,  rMoii-i 
'each  t«kihg  a  distinct  part,    Bere,  as  in  some  instances  there  is. a  nnity   ^  -' 

of  interest,  ati'd  in  all  a  ubity  of  possession,  it  is  necessary  that  they  all  mutn'ally 
convey  and  assure  to  each  other  the  several  estates  which  they  are  to  take  and 

'enjoy  separately.  By  the  common  law,  coparcener^  being  compellable  to  make 
partition,  might  have  ihad'e  it  by  parol  only;  biit  jbint^tenanta  and  tenants  in 
coilimon  ihust  'have  done  it  by  deed :  and  in  both  cases  the  conveyan,ce  must 
have  been  perfected  by  Iiveryln,seiain.f  j)     And  the  statutes  of  31  Hen.  'VIII, 

'c  1,  &nd  32  Hen.  Vln,'c.  32,  made  no  altcratioi^  in  thfs  poitit.  Biit  the  statnte 
of  frands,  20  Car.  II,  c.  ^,  hath  now  abolisheii  this  distliictioii,  and  made  a  deed 

'in  all  cases  necessary.  (28) 

These  are  t be  several  apeciea  of  ^rtVwa;^  or  ori^finoi  cdiiyeyances.  Those 
which  remain  are  of  the  secohdari/  or  derivative  sort;  which  preaiippose  some 
other  coiiveyance  precedent,  find  only  serve  to  enhirge,  cooflrm,  alter,  restrain, 

'restore,  or  tninsfer  the  interest  granted  by  sUch  original  conveyance,.   As 

7.  Releases ;  which  are  a  discharge  or  a  conveyance  of  a  man's  right  in  lands 
'or  tenement^,, to  abother'that 'hath  some  fotlner  estate  in  possession.  Thu'Words 
generally 'used  therein. are  "remised,  released,  ^nd  forever  t^i^it-claimed."  (A) 
And  these  releases  tnay  dbnre  either,  I.  By  way  of  ehtdf^Ttg  an  egtdte,  or 
tntarger  tealAte:  aS  If  £here  be  tenant  for  lite  or  years,  remainder  to  another  in 
fw,  and  he  in  remainder  releases  all  his  right  to  the  particular  tenant  and  his 
heiTE,  this  giVea  him  the  estate  in  fee.  (^  But  in  thia'case  the  relessea  must  be  in 
possession  (29)  of  some  eatate,  for  the  release  to  work  tipdii ;  for  If  there  be  lea- 
'see  for  yeora,  and  before  he  enters  aiid  is  iii  possession,  the  lessor  releaaea  to  him 


igt  litX. )  ISO.    Co. 


\/t\  Co.  Utt.  ».  ,  (a),  Itorit. 

^t.  in.  (k)  UM.  I  m. 


(36)  Bot  tfili  wonid  not  Im  w  if  .exchange  .were  made  ^^J  lewe  and  relMM,  ia  whick  case 
Qie  statute  would  excnte  tbe  poBsesaion  iiigtaiitlv  upon  tlie  ciecnSon  of  th«  deedB.  Neither 
'would  entry  be  eesencial  tf  deeds  of  bargain  and  sale  were  emploved. 

,    <27)  By  statute  a  wid  9  Tic,  c  IW,  aa  electee  flf  any  bereditamjUiti^  made  by  deed  exeoa- 
ted  alter  the  tint  day  of  Octol>er,  1846,  «ball  not 'imply  bdj- condition  m  liiw. 

Ttie  f  enerat  enclosure  act  of  S  aud  9  Vic.  a.  118,  contain!  proviaionB  ondei  wUcti  eicbon^ 
,of  lan^  may  be  .effected  under  tbe.ordtr  of  the  enclnsnie  commisdonerB,  on  tlie  application 
in  writing  01  tbe  .pe^tont  interested,  and  tjie  land  on  each  mde  taken  ,in  exchange  remaioa  and 
' '  Xraita,  intents  and  pnrpoees,  and  a  Bubiect  to  the  «ame  charges  m  the 

Xid  the  order  of  exchange  is  not  to  be  impeached  by  reason  of  any 
Boua  oil  wboee  application  it  shall  be  made. 

.olraure  apt  of  8  and  fi  Ylo.  !_,, ._  _, „ .  -  . .  . 

eommiHiiy  made  t^  nntoal  deed  of  qoit-oUim  oud  release. 

(29). [A. (^tKOl  PoaMsaionwIll  mffiee,  if  the  releasee  bu  an  estate  aotoally  vested  in  him  at 
ue  tinu  of.  tbe  leluM,  wbiob  woiild  be  capable  of  entargement  by  sooh  release  if  he  had  the 
/uiiiai  povses^oi^  Tbne,  if  p  tenant  fur  twenty  yeore  mueg  a  lease  to  another  for  five  years, 
who  enter*,  a  ralease  to  the  first  lessee  is  good,  for  the  puAseasi^n  of  bis  leasee  -kom  his  posses- 
sion. Sp,  if  a  maD  makes  a.lea«e  toe  yu^ra,.remaiader  fi>r  yeorg,  and  the  iirst  leasee  enters, 
a  release  to  the  person  b  romaindet  for  years  U  good,  to  enlarge  Ms  estate.  ULt.  Uac- 
'   '- WCo-t'"  ~"    ' 
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sU  his  right  in  the  reTersion,  snch  release  is  void  for  want  of  poBsenioii  id  the 
releasee.  (X)  3.  By  waj  of  passing  an  estate,  or  mitler  reitatt :  (30  ]|  as  when  one 
r  *335 1  ^^°  coparceners  releoseth  all  her  *right  to  the  other,  thjs  passetb  the 
'•  J  fee-simple  of  the  whole.  (0  AndinboththesecasestheremaitheapriTity 
ot  estate  between  the  releseor  and  relessee ;  (m)  that  ia,  one  of  their  estates  mast 
be  BO  related  to  the  other,  as  to  make  bat  one  of  the  same  estate  in  law.  3.  By 
way  of  poMin^  a  right  (31)  or  milter  U  droit :  as  if  a  man  be  disseieed,  ana 
releaseth  to  his  disseisor  all  his  right,  hereby  the  disseisor  acquires  a  new  right, 
which  changes  the  quality  of  his  estate,  and  renders  that  lawful  which  before 
was  tortious  or  wrongful,  (n)  (32)  4.  By  way  of  extinguithment .'  as  if  my  ten- 
ant for  life  makes  a  lease  to  A  for  life,  remainder  to  B  and  his  heirs,  and  Z 
release  to  A ;  this  extinguishes  my  right  to  the  reversion,  and  shall  enore  to  the 
advantage  of  B's  remainder  aa  well  as  of  A's  porticnlar  estate,  (o)  5.  By  way  of 
eniri/  and  feoffment:  as  if  there  be  two  joint  disseisors,  and  the  disseisee 
releases  to  one  of  them,  he  shall  be  sole  seised,  and  shall  keep  out  his  former 
companion ;  which  is  the  same  in  effect  as  if  the  dissdsee  nad  entered,  and 
thereby  put  an  end  to  the  disseisin,  and  afterwords  had  enfeoffed  one  of  the  dis- 
seisors in  fee.  {}})  And  hereupon  we  mav  obsene,  that  when  a  man  has  in  him- 
self the  pOBsession  of  lands,  he  must  at  the  common  law  convey  the  &e«hold  by 
feoffment  and  livery;  which  makes  a  notoriety  In  the  country:  hat  if  a  man 
has  only  a  right  or  a  future  interest^  he  may  convey  that  right  or  interest  by  a 
mere  release  to  him  that  is  in  possessiDn  of  the  land:  Jor  the  occnpancy  of  the 
releasee  is  a  matter  of  sufficient  notoriety  already. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  release.  Sir  Edward  Coke 
defines  it  (ff)  to  be  a  conveyance  of  an  estate  or  right  in  este,  whereby  a  Toid- 
able  (33)  estate  is  made  sure  and  unavoidable,  or  whereby  a  particular  estate  is 
increased :  and  the  words  of  making  it  are  these,  "  have  given,  granted,  ratified, 
approved  and  confirmed."  (r)  An  instance  of  the  firet  branch  of  the  definition  is,  if 
tenant  for  life  leaseth  for  forty  years,  and  dieth  during  that  term :  here  the  l«ise  for 
r  *326 1  y^^*^  '^  voidable  by  nim  in  reversion ;  ye^  if  he  *hath  confirmed  the 
^  ^  estate  of  the  lessee  for  years,  before  the  death  of  tenant  for  life,  it  is  no 
longer  voidable  but  sure,  (s)  The  latter  branch,  or  that  which  tends  to  the 
increase  of  a  particular  estate,  is  the  same  in  all  respects  with  that  species  of 
release,  which  operates  by  way  of  enlargement. 

9.  A  surrender,  sursumredditio,  or  rendering  np,  is  of  a  nature  directly 
opposite  to  a  release;  for,  as  that  operates  by  the  greater  estate  descending 
upon  the  less,  a  surrender  is  the  falling  of  a  less  estate  into  a  greater.  It  is 
defined,  (t)  a  yielding  up  of  an  estate  for  life  or  years  to  him  that  hath  the  imme- 
diate reversion  or  remainder,  wherein  the  particular  estate  may  merge  or  drown, 
by  mutual  agreement  between  them.     It  is  done  by  these  words,  "fiath  surren- 

It)  Ibtd.  1 4W.  (A  Co.  l.M.  ITS,  (■»  /Md.  ITS.  tTl.  (h)  UK.  I W.  (•)  I1M.  *  m. 

(p)  Co.  Un.  m.  (g)  1  In>t.  US.  (r)  UVL.  «  SU,  Ml.  <■)  IMi.  OC  (t)  Co.  UB.  W. 

(30)  [ir  one  JoinMsnant  SMign  to  Om  oUi«r,  it  operates  w  a  releue,  aod  miut  be  wo  plndsd. 
S  Craiee,  637,] 

(31)  [There  mast  be  a  priTity  of  eBt»ta  between  the  rdetsor  and  tho  idewM  In  Um  Ant 
species  of  release  mentioned,  see  ante;  lint  in  this  nlease  per  initt«r  le  dnrit,  ttaare  ir  —  ~ 


cannot  be  uaj  moh  privity:  Co,  LItt.  874,  a.  n.  1;  dot  is  there  Nij  ooomaian  for  worda  of 
inheritance.     Lltt.  170,  and  Co.  Litt  373.] 

(32)  [Ko  privity  Is  neoeseuir  irhen  a  reteoM  of  a  right  ia  made  to  om  wbo  hftth  so  ertate  of 
fruehnld,  in  deed  or  in  law ;  bat  a  release  cannot  enure  by  wa;  of  p<ut(*f  a  right,  nnlem  It  ia 
made  tn  one  having  a  foe-simple;  for  the  person  to  whom  a  right  is  pamti  moot  have  tte 
V!kn}e  right;  to  a  person  not  having  the  fee,  therefore,  a  release  of  right  operBtes,  m  it  wen, 
by  extinguishment  in  respect  of  him  that  mMe  the  release;  which  eitingaishinent  ahall  Mnra 
•"  >■'"•  'n  remundor,  thongh  tbe  rifAt  Is  not  extinct  In  deed.     1  Instit  S75,  a,  879,  b.     if  ■ 

f  all  aetiont  be  made  to  a  tenant  fiir  life,  the ' —■" *—  "-  ■"- 

3t  fbr  life,  ahatl  have  no  benefit  from  this  n 

jm'fi  Caoo,  8  Rep.  308 ;  Lompet's  Case,  10  id.  61.1 

(:»)  [Tbe  distinction  between  voidable  and  void  must  not  be  lost  sl^t  of  here,  bx  it 
LO  operation  whatever  npon  a  void  estate.    Qilb.  Ten.  75.] 
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dereil,  granted,  and  yielded  np."  (34)  The  anrrenderor  mnet  be  in  poaBeggioii ;  («) 
snd  the  surrenderee  mnat  have  a  higher  estate,  in  which  tha  estate  Burrendered 
may  merge ;  therefore  t«nant  for  life  cannot  enrrender  to  him  in  remainder  for 
years,  (wj  In  a  surrender  there  is  no  occasion  for  livery  of  seisin ;  {x)  for  there 
18  a  privity  of  estate  between  the  snrrenderor  and  the  surrenderee ;  the  one's 
particular  estate  and  the  other's  remainder  are  one  and  the  same  estate :  and  liv- 
ery having  been  once  made  at  the  creation  of  it,  there  is  no  necessity  for  hav- 
ing it  afterwards.  And,  for  the  same  reason,  no  livery  is  required  on  a  release 
or  confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a  freehold  thereby 
passes :  since  the  reversion  of  the  releasor,  or  conflrmor,  and  the  particular  estate 
of  the  releasee,  or  conBrmee,  are  one  and  the  same  estate:  and  where  there  is 
already  a  possession,  derived  from  such  a  privity  of  estate,  any  farther  delivery 
of  poasesaion  would  be  vain  and  nngatory,  (y) 

10.  An  assignment  ia  properly  a  transfer,  or  making  over  to  another,  of  the 
right  one  haa  in  antf  estate;  hut  it  is  usually  applied  to  an  estate  for  life  or  years. 
And  it  differs  from  a  lease  only  in  this:  that  by  a  lease  one  grants  an  inter- 
est less  *than  his  own,  reserving  to  himself  a  reversion ;  in  assi^nnienta  r  ^o.i-r  i 
he  parte  with  the  whole  property,  and  the  assignee  stands  to  all  intente  *■  ^ 
and  purposes  in  the  place  of  the  assignor.  (35) 

11.  A  defeazance  is  a  collateral  deed,  made  at  the  same  time  with  a  feoffment 
or  other  conveyance,  conteining  certain  conditions,  upon  the  performance  of 
which  the  estate  then  created  may  be"  defeated  (2)  or  totallj  undon&    And  in 

IS 

(34)  [BnttiieKWDrafarenoteuentultaftnuTender.  1  WUa.  187iCn).  Jao.  IfiSiS  WiU.Sa: 
6  Moo.  and  P.  WO. 

A  Rnimniler  inaat  be  of  the  whole  estate  or  it  will  not  operate  as  sooh.  Tonohgt.  30S ;  Sard. 
417.  It  cannot  be  made  to  take  effect  in  fhtnro.  1  Mee.  and  W.  50 ;  3  id.  338.  But  it  may  b* 
made  upon  acondit)onra«cedent.    ItiEaet,  134;  1  Mee.aDd  W.  B78;  Perk.  •.  6S4.] 

The  Hnrrander  hwe  deicribed  ia  one  b7  deed,  bat  there  may  be  a  sunender  in  law  withoat 
any  deed.  Ab  where  the  leKee.  before  the  eipiration  of  his  term,  delivered  nppoasesaiou  U> 
the  leeaor  who  leased  the  uremisea  to  aonther.  Randall  v.  Bioh,  11  Ham.  494 ;  Hesaeittme  n. 
Seavej,  IB  Me,  212 ;  Dodd  c.  Aoklom,  6  H.  and  G.  673.  So  If  withont  a  reletting  Che  land- 
lord aocepts  possession  of  the  premises.  Elliott  o.  Aiken,  45  N.  H.  :13:  Matthew  v.  Tabener, 
39  ILa.  115.  So  where  Ae  lessee  gave  to  the  lessor  a  lease  of  the  same  p&eiaises,  in  terms  like 
Yaa  own,  it  was  held  aaorrender,  and  that  the  term  was  merged.  Shepard  v.  Spaldinr,  4  Met. 
416.  And  the  same  has  been  beld  where  the  tenaot  left  the  premises  on  a  notice  from  the 
landlord  to  qnit  for  non-payment  of  rent,  and  the  latter  went  into  ponsesrion.  Patohin  v. 
Diokerman,  31  TL  666;  and  see  1  Vaahb,  Beat.  Prop.  Usa.et  »eq.  finneudera  in  Bngland, 
when  in  wiitln>,  an  now  by  statate  8  and  9  Tie.  106  required  to  be  oy  deed.  Aiid  by  atatute  8 
and  9  Tio.  o.  ll'j,  when  the  pnrpoae  for  whicb  a  term  fur  years  haa  been  created  Is  aatiafied,  the 
term  itself  ceaaes  to  euKt. 

(35}  [Thii  is  not  nniveraally  troa ;  for  there  is  a  variety  of  distinottons  when  the  assigBee  is 
bonnd  by  the  covenants  of  the  asirignor,  and  when  he  u  not  The  general  mle  is,  that  he  la. 
boand  by  all  oovenanta  whioh  run  with  the  land ;  bnt  not  bv  oulIaCeral  covenants  which  do 
sot  ran  with  Uie  land.  As  if  a  lessee  covenanta  for  himself,  executora,  aod  adminisCratars, 
concerning  a  thing  not  in  eiistenee,  aa  to  bnild  a  wall  upon  the  premises,  Uie  assignee  will 
not  be  bound ;  bnt  the  assignee  will  be  bonnd,  if  the  lessee  has  covenanted  for  himaolf  and 
omiffM.  Where  the  leasee  covenanta  for  bimaelt  hie  execntors  and  administrators,  \a  reside 
npon  the  prenuHBa,  this  covenant  Linda  his  aasi^ee,  fur  it  rana  with,  or  is  appurtenant  to,  the 
thing  demiaed.  S  Hen.  BL  VS^  The  assigoeo  in  no  cane  is  bonnd  by  the  covenant  of  the 
leasee,  to  bnild  a  buuHe  for  the  lesser  any  where  uff  the  jiremwea,  or  to  pay  money  to  a  ftranger. 
6  Oo.  16.  The  assignee  is  not  bonnd  by  a  covenant  broken  be/ore  asaignment  3  Burr.  1271 ; 
flee  Com.  Dig.  Covenant.  Bnt  if  an  nnderlease  is  made,  even  for  a  day  less  than  the  whole 
term,  the  nnder-leaaee  is  not  liable  for  rent  or  covenantR  to  the  original  lessee,  like  an  aexigooe 
«rthe  whole  term.  DoogL  1S3,  56.  An  assignee  is  liable  for  rentonlv  whilst  be  contiouea 
in  posMSsion  onder  the  assignment.  And  he  is  held  not  to  be  guilt;  of  a  frand,  if  he  osnigns 
even  to  a  beggar,  or  to  a  person  leaving  the  kingdom,  provided  the  assignment  be  executed 
before  his  departure.  1  S.  and  P.  31.  The  name  principle  prevaila  in  equity.  See  2  Bridg. 
Ea.  Dig.  138j  1  Tern.  87;  Sid.  103;  8 Tea.  9ft;  1  Sch.  and  Lefroy,  310.  Bnt  the  a'isignoSs 
liability  commences  upon  acceptance  of  the  lease,  though  he  never  enter.     1  B.  and  F.  2)8.1 

As  to  the  difference  between  an  assignment  and  a  snu-letting,  see  in  general,  1  Washb.  Real 
Prop.  333,  tt  seq.  A  oavenant  HKainst  an  aaagntuent  is  nut  broken  by  a  inb-letting,  and 
«  oOHBuTfO.    Parker  s.  Copland,  4  Mich.  660;  Lymted.  Hongli,  37  Bart).  415. 
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this  HUQQW  mortgagee  wwein  fcanawtimes imiullj  moda;  the  mazttpeor 
ea&oWiag  the  mortgagee,- and  he  at  the.^uae  time  executing  a  deed  of  deieft- 
sauoe,  whwpeh;  the  feoffment  waarenderod  void  mi  repaym^t  of  tJie.moBOT  bor- 
rowed at  a  oorfain  d^.  And  this,  when  executed,  at  theaame  time  wim  the 
original  feoffment,  was , considered  ae  put  of  it  by  the  ancient  law;  (a)  and 
therefore  on Ij  iudulged:  po  subeeqiient  eeoret  rsvooation  of  a  solemn  godtcjt- 
ance,  eKeoutod  by  livery  of  seisin,  beiog  allowed  in  thoee  days  of  simplicity  tuul 
truth;  though,  whan  usee  were  olterward^.iatmdnoed,  a  revocation  of  auch  uses 
was  permitted  by  the  oourte  of  equity.  £at  things  that  were,merely  execnton, 
or  to  be  completed  by  matter  8ub8cqueiit,i(aariats,. of  which  >do  seisin  oould  be 
bad  till  the  time  of  pa^yment;)  and  so  also  annuities,. conditions,  wamnlieQ, 
and  the  like,  were  always  liable  to  be  reoalled  by^defeazancea  made  ^nbseqaent 
to  the  time  of  their  creation,  {b) 

II.  There  yet,renuuQ  to  be  ffpokan  of  aome.few  coareyaooefi,  which  have  their 
force  and  operation  by  .virtue  .of  the  4tatute,gfuseA. 

Ueea  »na  trusU  are^io  their  original  of  a  nature  verr  umiliur,  or  rathw 
exactly  the  same:  answering  more  to  the fidei-tamMiMuvi  than  the  utmfraettu 
of  the  oivil  jUw  ;  which  latter  was  the  temporary  right  of  using  a  thing,  .without 
having  the  nltimate  property,  or  full  dominion  of  the  substance.  (<;) — Bat  the 
Jidei-ceiamismtm,  which  osuaUy  was  created  by  will,  was  the  disposal  of  ^an 
r  *338 1  *°'^^^'^^  ^  o"^'  i'^  coulideooe  that  be  *ahould  convey  it  or  dispose 
'-  -'  of  the  promts  at  the  will  of  another.    Aodit  waetbebasiueesof.apartto- 

ular  magistrate,  the  pralor  fidei  commissarius,  instituted  by  Augnetns,  to 
enforce  the  obserranoe  of  this  confidence,  (f/)  So  that  the  right  thereby  given 
was  looked  upon  as  a  vested  right,  and  entitled  to  a  remedy  from  a  court  of 
justice :  which  occadoned  that  known  division  of  rights  by  the  Roman  law  into 
jits  Ugitimum,  a  l^al  right,  which  was  remedied  by  the  tmliaary  oonrse  of  Jaw; 
jusfidudarium,  a  right  in  trust,  for  which  there  was  a  remedy  in  oonacienee ; 
oiaijus  pr«cariuin,  a  right  in  courtesy,  for  which  the  remedy  was  oiUy  by 
entreaty  or  i»que8t.(e)  In  oar  law,.a:use  mighrt  ibe  ranked  ooder  the  eights  of 
the  second  kind ;  being  a  oonfidenoe  reposed  in  another  .who  was  tenant  of  the 
land,  or  terre-tenant,  that  he  should  dispose  of  the  land  according  to  the  iDtea> 
tioas  of  cestui/ gue  use,  or  him  to  whoae  use  it  was  granted,  and  soffar  him  tu 
take  the  profits.  {/")  As,  if  afeoffmont  was  made  .to  A  and  hishein,  to  the  nsu 
of  (or  in  tmst  for)  B  and  his  heirs ;  here  at  the  common  law  A,  ihe  tmre- 
tenant,  had  the  legal  property  and  poBseeeion  of  the  land,  but  B,  the  ettiity  fM 
we,  was  in  conscianoe  and  equity  to  have  the  profits. and  disposal  of  it. 

This  notion  was  transplanted  into  England  from  the  civil  law,  about  the 
close  of  the  reign  of  Edward  III,  {g)  by  means  of  the  foreign  eocdeeiasties;  vfa* 
introduced  it  to  evade  the  statutes  of  mortmain,  by  obttusing  giants  of  limd^  not 
to  their  roligioue  bouses  directly,  but  to  ^ttM-o^thej»U^ou8  bouses  :(AJ  which 
the  clerioal  ohanoeliors  of  those  times  held  to  be  ^dtt-eommisaa,  and  Uad> 
ing  in  conscuenoe;  and  therefore  assumed  the  jnnsdiotioQ  which  Asi^ustna 
hM  vested  in  his  jtrmtor,  of  compdliug  the  esecotion  of  sndi  trusts  ra  tbe 
court  of  ohauoory.  And,as  it  wasjuost  easy  to  obtain  such  gruits  &«m  dying 
persons,  a  maxim  was  established,  that  tbon^  by  iaw  the  lands  l^emaelvet 
were  not  devisable,  yet  if  a  testator  bad  enfeoffed  another  to  his  own  vm,  an^  sa 
r  •<12<»  1  ***"  'possessed  of  the  use  onlv,  such  use  was  devisaMe  by  wiH.  But 
L  <>^^j   we  have  seen, (0  !>'>"' tlii^  ^^^(^^  v^  t)™^^^  il^  ^i^*^?' ^7'^^'^ 


15  RicII,  c  5,  with  respect  to  religious  h 

Tet,  the  idea  being  once  introdneed,  howevw  fraudoleiitiy,  it  rffcwwwrjB  «on> 
tinned  to  be  often  innocently,  and  sometimes  very  iandabty,  applied  to  anamber 
of  civil  purposes :  partiealarlv  as  it  removed  the  reatralut  of  ali^atio&s  by  wil^ 
and  pennitted  the  owner  of  lands  in  his  Iifi4ime  to  make  raiioM  desigaatioea 
of  their  profits,  as  pnidenoe,  or  justice,  or  femily  conv^ence,  might  fron  tiwie 
to  time  require.    Till  at  length,  during  our  long  wars  in  PrauM^  nod  tf*e  asb- 

raj  Co.  UU.  ns.  rftJiMf.MT.  .faj  #1  T.  I,  1.  r(f>  iHri.  IJtK  A 

(ejfT.a.ilS.1.    B»o«n  on  C*e«,  8vo.  IM.  t/V  Ploard.  SM,  „^      _ 

r«;  atot.  &0  Eilw.  UI,  o.  B.   1  Bio.  n,  0. 1.   l&ep.DN.  rbJ  See  pace  «t.  rtJFacellt. 
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sequent  <^1  'CoamioHonB  betweetri;h!e  Houses  of  Ybrk  auft'  Dancaeter;  nses  grew- 
nlmoBt  afftTeFgid;  through  tlroidesire  t;hat'mea'hsd'(«'he&  their  lives  ware  con- 
Unnallj  inrhaaard)  af"proTidragf6r  their  children  by  will,'  and  securing  their 
estates  from  forfritDres ;  wheneach  of  the  cbQtendmg  parties,  as  they  became 
Qppermftst,  aiternatetj  attain  ted  the  other.  Wherefore,  about  the  reign  of  Edw. 
Iv,  (before  irhose  time,  Lord  Bacon  remark^,  (i)  "there  are  not  six  cases  to  be 
found  reUting  to  the  doctrine  of  uses),  the  courts  of  et[ntty  began  to  redace 
them  to  something  of  a  regnhu  system. 

Originally  it  was  held  that  the  chancery  could  give  no  rfelfef,  bnt  ^inst  the 
wry  person  himself  intmst^d  -  for  ces/tijrvwB  wss,  and '  not  against  his  heir  or 
■lienee.  This  was  Stored  in  the  reign  of  HtnTy  VI,with  respect  to  the  heir ;  {/) ' 
and  afterwards  the  same  mle,  by  a  parity  of  reason,  was  extended  to  such  alienees 
as  had  pnrchased  either  without  a  valuable  con^deratron,  or  with  an  express 
notice  of  the  ase.(ffi)  But  a  purchaser  for  a  valuable  ooneideration  without' 
notice,  might  hold  the  land  discharged  of  anytruBt  or  confidence.  And  ateo  it ' 
was  held,  that  neither  the  king  nor  queen,  onaccount  of  their  dignity  royal,  (n)' 
nor  ai^  corporation  *aggTegate,  on  accoantof  its  limited  capacity,  (o)  r*qgyii 
could  be  seised  to  any  use  but  their  own;  that  is,  they  might  hold  tne   '^  ■* 

lands,  bnt  were  not  compellable  to  execnt«  the  trnat.  And,  if  th^feoff^  to  nses 
died  without  heir,  or  committed  a  forfeiture,  or  married,'  neither  the  lord  who 
entend  for  his  escheat  or  forfdtnre,  northe  husband  who  retained  the  possesBiuu 
aa  tenant  by  the  curtesy,  nor  the  wife  to  whom'  dower  was  assigned,  were  liable 
to  perform  the  use:  (p)  because  they  were  not  parties  to  the  trust,  but  came  in 
bract  of  law;  though  doubtless  their  title  in  reason  was  no  better  than  that  of 
the  heir. 

On  the  other  hand,  the  nse  itself,' or  inier^  of  cesluv  qu«  wH,  was  learnedly 
refined  upon  with  many  elaborate  disttnctions.  Ahd,  1.  It  was  held  that  nothing 
could  be  granted  to  a  use,  whereof  the  use  is  inseparable  from  the  possession;- 
aa  annuities,  ways,  commons,  and  authorities,  outs  tpsou^ucon^rtfflun^ur;  (g) 
or  whereof  the  seisin  could  not  be  instantly  given,  (f)  2:  A'nse  could  not  be 
raised  without  a  sufficient  consideration.  For  where  a  man  makes  a  feoffbient 
to  8n«ther,  without  any  consideration,  equity  presumes  that  he  meant  it  to  the 
nse  of  himself,  (s)  unless  he  expressly  declares  it  -to  be  to  the  nae  of  another, 
and  then  nothing  shall  be  presumed  contrary  to  his  own  expreBsions,  (_t)  (30) 
But  if  either  a  good  or  valuable  consideration  appears,  equity'  will  immediately 
raise  a  use  correspondent  to  such  consideration,  (u)  3.' Uses  were  descendible 
according  to  the  rules  of  the  common  law,  in  the  case  of  inheritances  in  pos- 
session ;  (w)  for  in  this  and  many  other  respects  csquita^  seqaitur  legem,  and 
cannot  establish  a  different  rule  of  property  from  that  which  the  law  has  estab- 
lished. 4.  Uses  might  be  assigned  by  secret  deeds  between  the  parties,  {z)  or  be 
devised  by  last  will  and  testament;  fy)  for,  as  the  legal  estate  in  the,  soil  was  not 
transferred  by  these  transactions,  no  livery  of  seism  was  necrasaiy ;  *and,  r  ,»„„,  i 
as  the  intention  of  the  parties  was  the  leading  principle  in  this  species   I-  ■' 

(fcl  On  Viet,  ai3.  m  KeU«.  43.    Yenr-book,  SI  Edv.  rv,  B. 

(n)  Ibtd.  M.    RaoDH  on  Van.  »!%,  <•]  an.  Abr.  Ut.  FtaflK.  d 

(o)  Bro.  Ahr.  tU.  FaqfK.  alaia,  40.    BAOon,  MT.  tp)  1  itep.  I_  . 

in  Cm,  Ktli.  Ml.  (tlSmp&^IM.  it)  I  And.%.  WMoar.i 

(HllKtU.  Alir.  TM.  l»  Bacon  DB  U«M,  SIS.  Iv)/M<l.mi. 

(36)  r  In  \iie  second  section  nf  the  third  ehapbff  of  Oiibort  on  XTmb,  p.  228,  the  law  {g  m  inb- 
etaaoe  UID4  laid  dnwn.  If  sfeufftnent  he  mode,  or  a  fine  be  leriod,  or  lecoverj  be  snffend,  ' 
withoat  conndcration,  sud  no  nses  be  eipreaxed,  the  ,nne  rcsnlU  to  the  feofibt  and  fais  heitn. 
Bnt  ff  any-  nues'be  e^prceaed,  it  Bhftll  be  to  thotie  veeg,  thongh  no  eoniiidcration  be  bad ;  and 
henfn  la  the  diffarence  between  nuHing  dbm  h;  fine,  faoffinent,  or  other  conve^anoe  operating 
b/  tranamaCadMi  of  poegefigion,  and  nms  raised  1^  covenant :  for,  npon  the  finit,  if  no  nses 
■wore  eipreased,  it  is  efitiity  Ihat  assigns  the  feofior  to  have  the  resnltlng  use  (  by  tbe  law,  the 
fe^or  hfls  partj-d  with  sU  his  interaat :  see  Cftvo  (i.  Holfiird,  3  Vea.  667;  bnt  where  he  eipresces 
uses,  thffn  can  be  no  equity  In  giving  hitn  the  nse  against  Ms  nwn  wiiL  On  the  other  hand, 
in  case  of  ,a  covenant  lAere  can  be  no  nse  withont  a  coDffldcmtjon ;  fiir  the  covenantee  in  Hucb 
case  can  have  no  right  by  law,  and  there  is  no  reason  why  equity  shonld  give  him  the  nse.  And 
see  Calthrop's  Cose,  Moor,  101;  Stephen's  Cue,  1  Leon;  138;  HUdnay'B  Case,  1  Rep.  176: 
8  BoU'8  Ab.  790.] 
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of  pro^rty,  any  inatmmeiit  declariog  that  intentioa  vae  alloved  to  be  binding 
in  eqmtT.  But  ceattty  que  u«e  conld  not  at  comm^  law  aliene  the  legal  interest 
of  the  lands,  without  the  concumnce  of  his  Teoffee ;  (2)  to  whom  he  was 
accounted  by  law  to  be  only  tenant  at  eufferance.  (a)  5.  Uees  were  not  liable  to 
any  of  the  feudal  burthens ;  and  particularly  did  not  reheat  for  felony  or  other 
defect  of  blood ;  for  escheate,  &c.,  are  the  consequence  of  fmure,  and  uses  are 
held  of  nobody :  but  the  land  itself  was  liable  to  escheat,  wheoever  the  blood  of 
the  feofiee  to  aseB  was  extinguished  by  crime  or  by  defect ;  and  the  lord  (as  was 
before  observed)  might  hold  it  discharged  of  the  use.  {b)  6.  No  wife  could  be 
endowed,  or  husband  have  his  curtesy,  of  a  use:  (c)  for  no  trust  was  declaied 
for  their  benefit,  at  the  original  gnuit  of  the  estate.  And  therefore  it  became 
customary,  when  most  estates  were  put  in  nse,  to  settle  before  marriage  some 
joint  estate  to  the  use  of  the  husband  and  wife  for  their  lives ;  which  was  the 
original  of  modem  jointures,  {d)  ?.  A  use  could  not  be  estended  by  writ  of 
elegit,  or  other  legal  process,  for  the  debts  ol  cettug  qve  use.  (e)  For,  being 
merely  a  creature  of  e<}uity,  the  common  law,  which  looked  no  farther  than  to 
the  person  actually  seised  of  the  land,  could  award  no  prucesu  u;ain8t  it 

It  is  impracticable,  upon  our  present  plan,  to  pursue  the  doctrine  of  uses 
through  all  the  refinements- and  niceties  which  the  ingenuity  of  the  times 
(abounding  in  subtile  disquisitions)  deduced  from  this  child  of  the  imagination; 
when  once  a  departure  was  permitted  from  the  plain,  simple  rules  of  property 
established  by  the  ancient  law.  These  principal  outlines  will  be  fully  sufBcieut 
to  show  the  ground  of  Lord  Bacon's  complaint,  {/\  that  this  course  of  proceed- 
ing "  was  turned  to  deceive  many  of  their  just  and  reasonable  rights. — A  man, 
r  *332 1  ^^^^  ^"^  cause  to  sue  for  land,  knew  not  against  whom  to  *bring  his 
I-  ^  action  or  who  was  the  owner  of  it.    The  wife  was  defrauded  of  her 

thirds ;  the  husband  of  bis  curtesy ;  the  lord  of  his  wardship,  relief,  heriot,  and 
escheat  J  the  creditor  of  his  extent  for  debt;  and  the  poor  tenant  of  his  lease." 
To  remedy  these  inconveniences  abundanoe  of  statutes  were  provided,  which 
made  the  lands  liable  to  be  extended  by  the  creditore  of  cealuy  que  ihb,  (jf) 
allowed  actions  for  the  freehold  to  be  brought  against  him  if  in  tne  actnal  per- 
nancy or  enjoyment  of  the  profits ;  (A)  made  him  liable  to  actions  of  waste ;  (i) 
established  his  conveyances  and  leases  made  without  the  concurrence  of  his 
feoffees;  {k)  and  gave  the  lord  the  wardship  of  his  heir,  with  certain  other 
feudal  perquisites.  (/) 

These  provisions  all  tended  to  consider  cestui/  que  ueem  the  real  owner  of  the 
estate;  and  at  length  that  idea  was  carried  mto  full  effect  by  the  statute  37 
Hen.  YIII,  c  10,  which  is  usually  called  the  ataiule  of  ttsee,  or,  in  conveyances 
and  pleadings,  the  statute  for  tranaferring  utea  into  possestion.  The  hint 
seems  to  have  been  derived  from  what  was  done  at  the  accession  of  King  Bich- 
ard  III ;  who,  having,  when  duke  of  Oloncester,  been  frequently  made  a  feoffee 
to  uses,  would  upon  the  assnmption  of  the  crown  (as  the  law  was  then  under- 
stood) have  been  entitled  to  hold  the  lands  discharged  of  the  use.  But  to  obviate 
BO  notorious  an  injustice,  an  act  of  parliament  was  immediately  passed,  (m)  which 
ordained,  that  where  he  had  been  so  enfeoffed  jointly  with  other  persons,  the  land 
should  vest  in  the  other  feoffees,  as  if  he  had  never  been  named ;  and  that,  where 
he  stood  solely  enfeoffed,  the  estate  should  itself  vest  in  cesluy  qve  ute  in  like 
manner  as  he  had  the  use.  And  so  the  statute  of  Henry  VIII,  after  reciting  the 
various  inconveniences  before-mentioned,  and  many  others,  enacts,  that  "when 
any  person  shall  be  seised  of  lands,  &&,  to  the  use,  confidence,  or  trust  of  any  other 
I  'SSSl  P^*"**""  *"■  ^^y  'politic,  the  person  or  corporation  entitled  to  the  use  in 
1  -I   fee-simple,  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from  thenceforth 

stand  and  be  seised  or  possessed  of  the  land,  &c.,  of  and  in  the  like  estates  as  they 
have  in  the  use,  trust,  or  confidence ;  and  that  the  estate  of  the  person  so  seised 


f*)  Stnt.  1  Rln.  m,  a.  L  fa)  Bro.  Abr.  OU.  K.  (i}  J«nk.  in.  CiiJ*  Btp.  L    «  AxL  31. 

(d)  Sue  page  137 .  {t}  Bro.  Abr.  Ut  exeaUlBHt.  90.  (fj  Vte  at  the  law,  US. 

fa)  SUitTiS.  EdT.  m.  0.  e.    S  RIc,  II,  mm.  t,  o.  S.    IS  Hen.  Vn,  0.  15. 

(h)  Utat.  I  Rio.  n,  0.  U.    <  Hen.  IV.  c.  T,  c.  is.    11  Hen.  VI,  o.  S.    1  Hen.  Til,  e.  1. 

fij  Stat.  1]  Hen.  VI,  o.  S.  (t)  Scat.  1  Rio.  III.  o,  1. 

(IJ  Stat.  4  Men.  VII,  a.  IT.   IS  Hen.  Vn,  o.  IS.      (»J  1  Bio.  IH,  a.  «. 
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to  oaes  shall  be  deemed  to  be  in  him  or  them  that  hare  the  use,  Id  Bach  quality, 
Boanner,  form,  and  condition,  as  they  had  before  in  the  use."  The  statute  thus 
extcuien  the  use,  as  our  lawyers  term  it;  that  is,  it  conveys  the  possession  to  the 
use,  and  transfers  the  use  into  possession ;  thereby  making  cestuy  que  use  com- 
plete owner  of  the  lands  and  tenements,  as  well  at  law  as  in  equity. 

The  slatate  having  thus  not  abolished  the  couveyanee  to  uses,  but  ouly  anni- 
lulated  the  intervening  estate  of  the  feoffee,  and  turned  the  interest  of  cesiuy 
que  use  into  a  legal  instead  of  an  equitable  ownership ;  the  courts  of  common 
law  be^au  to  t^ke  cognizance  of  uses,  instead  of  senmug  the  party  to  seek  bis 
relief  m  chancery.  And,  considering  them  now  as  merely  a  mode  of  convey- 
ance, very  many  of  the  rules  before  established  in  equity  were  adopted  with  im- 
Erovements  by  the  judges  of  the  common  law.  The  same  persons  only  were 
eld  capable  of  being  seised  te  a  use,  the  same  considerations  were  necessary  for 
raising  it,  aud  it  could  only  be  raised  of  the  same  hereditaments  as  formerly. 
But  as  the  statute,  the  instant  it  was  raised,  converted  it  into  an  actual  pos- 
session of  the  land,  a  great  number  of  the  incidents,  that  formerly  attended  it 
in  its  fiduciary  stat^  were  now  at  an  end.  The  land  conld  not  escheat  or  be 
forfeited  by  the  act  or  defect  of  the  feoffee,  nor  be  aliened  to  any  purchaser  dis- 
charged of  the  nae,  nor  be  liable  to  dower  or  cartesy  on  acoonnt  of  the  seisin  of 
such  feoffee;  because  the  legal  estate  never  reste  in  him  for  a  moment,  but  is 
instantaneously  transferred  to  cestuy  que  uee  as  soon  as  the  use  is  declared. 
And,  as  the  use  and  the  land  were  now  convertible  terms,  they  became  liable  to 
dower,  curtesy,  and  escheat,  in  consequence  of  the  seisin  of  ceetuy  que  use,  who 
was  now  become  the  terre'tenant  also ;  and  they  likewise  were  no  longer  devisa- 
ble by  will 

*Tlie  various  necessities  of  mankind  induced  also  the  judges  very  soon  j-  ^„„ .  -. 
to  depart  from  the  rigour  and  simplicity  of  the  mles  of  the  common  >-  -I 
law,  and  to  allow  a  more  minute  and  complex  constrnction  upon  conveyances  to 
uses  than  upon  others.  Hence  it  was  adjudged  that  the  use  need  not  always  be 
executed  the  instant  the  conveyance  is  made:  but,  if  it  cannot  take  effect*Bt 
that  time,  the  operation  of  the  statute  may  wait  till  the  use  shall  arise  upon 
some  future  contingency,  to  happen  within  a  reasonable  period  of  time;  and  in 
the  meanwhile  the  ancient  use  shall  remain  in  the  original  grantor:  as,  when 
lands  are  conveyed  to  the  use  of  A  and  B,  after  a  marriage  shul  be  had  between 
them,  {»)  or  to  the  use  of  A  and  his  heirs  till  B  sball  pay  him  a  sum  of  money, 
and  then  to  the  use  of  B  and  his  heirs,  (o)  Which  doctrine,  when  devises  by 
will  were  asain  introduced,  and  considered  as  equivalent  in  point  of  construc- 
tion to  declarations  of  uses,  was  also  adopted  in  favour  of  executory  devises,  {p) 
Bnt  herein  these,  which  are  called  contingent  or  springing  uses,  (37)  differ  from 

mjSKoll.  Abr.  TBI.    Cro.  Elli.  M.  (o)Vti>.  Abr.ta.  Ftorti.  altittt,in.  rpj  See  iw«a  173. 

(37)  [Ur.  Sagden  w^  nhifUng,  aeoondaif,  and  springing  oiea,  are  fVeqaeotlf  oonfonnded 
witJi  each  other,  aud  with  fntare  or  contingent  uses.  Thef  maj  perhaps  be  Chns  olassiid :  lat. 
Shifting  or  leeondarg  utet,  wliioh  take  eSbct  in  derogation  of  some  other  estate,  and  are  either 
limit«a  eipresHlf  b7  the  deed,  or  are  autbnrisied  to  be  created  by  some  person  named  in  the 
deed.  Sdlj,  Singing  ««m,  confininK  this  class  to  u«<ea  limited  to  arise  on  a  fntnre  event,  where 
nopracediw  nw  ii  limited,  and  whioh  do  Dot  talie  effect  in  derogation  of  any  other  interest 
than  that  wWli  rwolti  to  the  grantor,  or  remains  in  him,  in  the  mean  time.  3dl;,  Futwe  or 
eontingant  u»ei,  are  properly  luos  ti>  take  effect  aa  remainders ;  fur  instance,  a  ane  Ut  the  first 
nnbiim  son  of  A,  after  a  previons  limitation  to  him  for  UTe,  or  for  juora,  deCermiaable  on  his 
life^  ia  a  fdture  or  contiD|»nt  nse ;  bnt  vet  does  not  answer  the  notion  of  either  a  shifting  or  a 
sprmging  use.  Contingeut  nses  natnrallj  aroie,  after  the  rtatat«  of  87  Hen.  Till,  in  imitation 
at  contingent  remainders. 

The  first  olads,  that  is,  ihi/ling  or  leeottdarg  usai,  are  at  tbis  day  so  cooanon  that  tbey  pasa 
irithont  observation.  In  every  marriage  BetUemcnt.  the  Smt  use  is  to-  the  oimer  in  fee  antil 
maniflfre,  and  after  tbe  maniage  to  other  uses.  Here,  the  owner,  in  the  first  iastance,  takes  the 
fee,  whi(^  npon  the  marriage  eease*,  and  the  new  nse  arises.  Bnt  a  shining  aso  cannot  be  lim- 
ited on  a  shitting  aae :  and  shifting  nses  mnvt  bo  cimfined  within  snch.  Emits  as  are  not  to  tend 
to  a  perpetuity.  See  ante,  ebap.  11.  Bnt  a  shilling  ose  may  tie  creaC«A  after  an  estate-tail,  to 
take  effect  at  any  period,  however  remote ;  becanse  the  tenant  in  tail  for  the  time  being  may,  b; 
a  recovery,  defeat  the  shifting  dm. 
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an  execnUiry  deyise ;  in  that  there  nmst  be  a  person  aeise^  to  agcb  naes  at  the 
time  when  the  contiDgency  happeas,  else  they  can  never  be  eiecnted  by  the 
BtatDte ;  and  therefore  if  the  estate  of  the  feoffee  to  each  use  be  deetroyed  fay 
alienation  or  otherwise,  before  the  contingency  arises,  the  tibc  is  deetravcd  for- 
erer;  (q)  (38)  whereae  by  an  execatory  derise  the  freehold  itself  is  tninsfcrred  to 
the  fntnre  devisee.  And,  in  both  these  cases,  a  fee  may  be  limited  to  take  effect 
after  a  fee ;  (f)  becanee,  thongh  that  was  forhidden  by  the  common  law  in  faronr 
of  the  lord's  escheat,  yet  when  the  legal  estate'was  not  extended  beyond  one  fee- 
Bitnple,  snch  snhseq^ient  uses  (aller  .a  use  in  fee)  were  before  the,  statnte  per- 
mitted to  be  limited  in  ec^nity ;  and  then  the  stainte  executed  the  legal  estate 
in  the  same  manner  as  the  Use  before  sabsisted.  It  was  also  held,  that  a  nse, 
though  executed,  may  change  from  one  to  another  by  circumstances  ex  po»t ' 
r',~„.  1  facto;  («)  as,  if  A  makes  a  feoffinent  *to  the  nee  of  his  intended  wife  , 
>-  '    and  her  eldest  eon  for  their  liT^s,  npon  the  marria;^  the  wife  takes  the 

whole  nee  in  Beveraltr;  and  npon  the  birth  of  a  aon,  the  nse  is  esecnted  jointly 
in'  them  both.  (1)  Tbis  is  sometimes  called  a  secondary,  sometimes  a  tihiflin^ 
nse.  And,  whenever  the  use  limited  by  the  deed  expires,  or  cannot  vest,  it 
T^tnrns  back  to  him  who  raised  it,  after  snch  expiration,  or  dnrine  snch  ^mpos- , 
sibility,  and  is  styled  a  tesuUing  nee.  As,  if  a  man  makes  afeoftnent  to  the 
use  of  his  Intended  wife  for  life,  with  remainder  to  the  nse  of  her  first-bora  son 
in  tail;  here,  till  he  marries,  the  nse  results  hack  to  himself;  after  marriage,  it 
is  executed  in  the  wife  for  life:  and,  if  she  dies  without  issue,  the  whole  results 
back  to  him  in  fee,  («)  It  was  likewiae  held,  that  the  uses  originally  declared 
may  be  revoked  at  any  future  time,  and  new  uses  be  declared  of  the  land,  pro- 
vided the  grantor  reserved  to  himself  such  a  power  at  the  creation  of  the  estate ; 
whereas  the  utmost  that  the  common  law  would  allow,  wa^  a  deed  of  defeasance  * 
coeval  with  the  grant  itself,  and  therefore  esteemed  a  part  of  it,  upon  eveutB  _ 
specially  mentioned,  (to)  And,  in  case  of  such  a  revocation,  the  ola  uses  were  ; 
held  instantly  to  cease,  and  the  neW  ones  to  become  executed  in  their  stead.fx) 
And  this  was  permitted,  partly  to  indulge  the  convenience,  and  partly  the 
caprice  of  mankind ;  who  Jas  Lord  Bacon  obsenes)  {y^  have  always  affected  to 
have  the  disposition  of  their  property  revocable  in  meir  own  time,  and  irreyoca- 
ble  ever  afterwards. 

(g)  1  Rep.  IM.  Ua     Cro.  £11):.  isa.  <r)  Follexf.  TS.    M  Wad.  <t8, 

(ilBro.  .^IT,  R(.  nq/ki.  ofuHf,  30.  |(j  Buwn  on  TTin,  Ul.  {u)IUd.«0.    1  Bep.  IM. 

m  S«e  pkge  NT.  lnj  LM>.  hUX.  S37.  \g\  On  Oui,  SIS.   .  - 

Ab  to  the  «eooad  claas,  nr  gpringing  vtet,  bcfure  the  BtatnU  of  Hen.  Till,  tbere  wu  no  mis- 
chief in  an  independent  original  Bpnngiiig  ubo,  t«  commence  at  a  diRtant  period,  bocanw  the 
legal  e»tat«  remained  in  the  tnintee.  Alter  the  etatnte,  toii,  the  'a«e  wax  held  to  reiinlt  to,  or 
remain  in,  the  penHin  creatingthe  fntnre  aae,  accordinf  to  the  mode  of  oonvo;ance  adopted, 
till  the  flpringing  nse  arose.  This  resulting  use  tie  fitstnte  eiecnlod,  bo  that  the  estate  remained 
in  the  settler  tilt  the  period  when  the  nm  was  to  rise :  which  might  be  at  any  time  within  the 
limits  allowed  It;  law,  in  case  of  an  eiecntoi?  devise.  When  epringing  uses  are  raised  by  coii' 
veyanoes  not  operating  by  transmutation  of  poSBOssion,  a«  BUth  conveyances  have  only  an  egni- 
tabic  effect  until  the  statute  and  use  meet,  a  springing  use  may  be  limited  by_  them  at  iinee :  but 
where  the  conveyance  is  one  which  does  operate  by  transmutation  of  pOHseexion  (ai<  a  fuofFineat, 
fine,  recovery,  or  leBse  and  release),  two  objects  mnst  be  attended  to :  first,  tf>  convoy  the  estate 
according  to  the  rules  of  common  law ;  secondly,  to  raise  the  tiiie  out  of  the  seisin  created  by 
the  conveyancB.  Now,  the  common  law  does  not  admit  of  a  freehold  being  limited  to  com- 
mence inftttaro.    See  ante,  p.  143. 

As  to  the  third  c\aas.  ot  futare  or  eonUngeat  u»e*,  where  an  estate  le  limited  previonslv  to  a 
ftatun:  use,  and  the  future  use  is  limited  by  way  of  remMnder,  it  will  be  anbjeet  to  the  nuea  of 
oummun  law,  and,  if  tiie  previous  estate  ia  not  sufficient  to  support  it,  will  be  void.  See  a^tt, 
p.  168, 

Future  nscB  have  been  countenanced,  and  springing  nses  rentrained,  by  what  ie  now  a  firm 
rule  of  law,  namely,  that  if  such  a  constructjon  can  be  put  upon  a  limitation  In  nae,  as  that  it 
may  take  effect  by  way  of  remainder,  it  shall  never  talte  effect  as  a  springing  nse.  Southeot  f. 
Stowel,  1  Mod.  aae,  B37;  2  Mod.  207;  Ooodlitle  v.  Billington,  Doog!.  75S.1 

(38)  By  statute  33  and  M  Tic.  o.  38,  s.  7,  it  is  provided  that  a  future  contingent  or  execntoiT 
Tise  Bhall  take  effect,  without  any  condnuad  existence  of  a  eeisui  to  uses. 
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Bt  Uiis  eqniUble  train  of  decisions  in  the  conrts  of  law,  the  poiverof  the  cpnrt; 
of  cnancery  over  landed  property  wua  greatlj  curtailed  and  diminishied.  (39) 
Bnt  one  or  two  technical  acruplee,  which  the  judges  found  it  haxd  to  get  over, 
restored  it  with  tenfold  increase.  They  held,  in  the  first  place,  that  "  do  hho 
could  be  limited  on  a  use ;"  (x)  and  that. when  a  man  bargaine  and  sells  hi  a  land 
for  money,  which  raises  a  use  by  implication  to  the  bargainee,  the  limitation  of 
a  farther  use  to  another  person  is  repugnant,  and  therefore  •Toid.(ffl)  r*33c-| 
And  therefore  on  a  feofiiuent  to  A.  and  his  heirs,  to  tHe  use  of  B  and  k  ^ 
his  heirs,  in  trust  for  C  and  his  heirs,  tliey  held  that  the  statute  executed  only 


(39)  [With  reopect  to  what  Rhall  be  said  to  be  ad  nee  execnted  bj  the  BtatnteoTST  Hen.  Till, 
o.  10,  or  a  tnai  estate  now  not  eiecated.  H  is  held,  that  irk«rs  anu»a  i»  timitad  upim  aw  ii««,  it  i* . 
notexeonUd,  but  the  UgtU  estate  u  vetted  i>^  him  to  lehom  the  first  iufe,is  limited!    Dy.  155.    As 

wbora  811  eetat«  is  convej'ed  to  tmntlier  in  thene  vords,  "to  W  and  hieheira,  lo  tbewm  nf  him  and 
his  heirs,  in  tnst  for,  or  to  the  axe  of  R  and  hie  hciiB,"  the  use  <a  nut  eiocntod  in  R  bat  in  W ; 
and  the  legal  estate  is  Tested  in  hi(n  as  trustee.  Cas.  T.  Talb,  164 ;  id.  13S,  t3<l ;  2  P.  Wms. 
146.  So  where  E  made  a  settlement  to  the  use  of  himself  and  bis  heirs  until  bis  then  intended 
marriage,  and  afl«rwaida  to  the  uiie  of  bis  wife  for  life,  and  aft«r  ber  death  to  tk^  use  of  trustees 
and  tbeit  heirs  daring  the  life  of  E,  upon  trust  to  jiermit  him  hi  take  the  profta,  remainiler  to 
th^  first  and  other  aons  of  the  marriage,  ilc.,  remainder  to  the  use  of  the.heir^  uf  the  bndf 
of  E  ;  it  wau  adjudged  that  E  took  only  a  trust  estate  fur  life,  for  the  une  \i>  him  could  nut  exe- 
cute upon  the  use  which  was  lln?it«d  to  the  truiiteoB  for  his  life,  and  o<inEe<|uentl7  the  legal  estate 
for  his  life  was  executed,  in  them  by  the  BtHtat«  of  naes,  and  the  limitation  to  the  hous  of  the  ' 
body  of  E  uperatedaswordsof  purchflse,  and  created  a  contingent  renminder.  Carth.  27'Ji  S.  C, 
Comb.  312,  313;  1  Ld.  Ray m.  ra  ;  4Uud.  »S0.  See  also  7  T.  R.  343;  id.  138,  S.  C;  id.  433]  13 
Tm.  8». 

So  vhore  something  is  to  he  done  by  the  trustees  leiieh ,  ntakes  it  neeessfiiy  /or  them  to  havi 
tA4  legal  estate,  such  as  paf  meut  of  the  rents  and  profits  to  another's  soparale  use,  or  nf  the 
deht«  of  the  teitatvT,  .or  to  pay  rates  and  taxes  and  keep  the  prenuses  in  repair,  ur  the  like,  the 
legal  estate  is  rested  in  Uiem,  and  the  grantee  or  derisee  Dos  only  a  trur^t  estate.  3  Bus.  and  Pul. 
178,  179 ;  2  T.  E.  444 ;  6  id.  213 ;  8  East,  248  ;  lU  id.  455 ;  4  Tayiit.  772.  As  where  lands 
were  devised  to  trasteea  and  their  heirs  in  trust  for  A,  a  miirrled  woman,  and  her  beir«,  and 
that  the  trustees  shun  Id  from  time  to  time,  pay  the  rents  and  prufits  to  A  or  to  eucb  person  as 
shf,  by  any  writing  under  ber  bond,  as  well  during  cuvertnie  as  being  sole,  sboulu  appoint 
without  the  intermeddling  of  her  busband,  who  he  willed  should  hav.e  no  benefit  or  disposal 
thereuf;  and  as  to  the  inheritance  of  the  premises  in  tmst  fui  such  person  and  fur  such  estates 
OS  A  by  her  will,  or  other  writing  under  her  hand,  shuald  appoint,  and,  fur  want  of  such 
appointment,  in  trust  for  her  and  ber  heirs )  the  question  wa^^,  whether  this  was  an  use  exe- 
cuted by  the  Etatnte,  or  a  bore  trust,  for  Che  wife ;  and  the  court  held  it  to  be  a  trust  only,  and 
not  an  use  executed  by  the  statute.  1  Tern.  415.  And  again,  in  a  late  case  where  a  devise 
WOK  to  trustees  and  their  heirs  upon  trust,  to  permit  a  married  woman  to  receive  the  rents  and 
priifitji  daring  bar  life /or  Aer  own  sole  andseparate  use,  notwithstanding  hor  coverture,  and  aith- 
out  being  in  any  mise  svifjeet  lo  tlie  debts  or  control  of  her  theti  or  after  taken  husband,  sud 
hor  receipt  alone  to  be  a  sufficient  diHchargo,  with  r&m^ader  over,  it  was  held  that  tho  legal 
estate  was  vested  in,  the  trustees ;  for  it  being  the  intentiou  of  the  tostalor  to  secure  to  the  wife 
a  separate  allowance,  free  tmm  the  control  of  her  hurtband,  it  was  eBeentialiy  necessary  that 
the  trutnees  ehould  t^e  the  e»!tate  with. the  use  executed,  in  order  to  effectuate  that  intention; 
otherwise  the  husband  should  be  entitled  to  receive  the  profits,  and  defeat  the  very  object 
which  the  testator  had  in  view.  7  Term.  Rep.  652.  See  also  5  East,  162;  9  id.  1.  So 
where  lands  were  devised  to  tmst^es  and  their  heirs  in  tmst  to  pay  ont  of  the  rents  and  prof- 
its several  legacies  and  annuities,  and  to  pay  all  the  residne  of  the  rent*  and  profits  to  C,  a 
married  woman,  during  her  life,  for  her  separate  use,  or  as  she  should  direct,  and  alter  her 
death  the  trustees  to  stand  seised  to  the  ase  uf  the  heirs  of  her  body  with  remundors  over,  it 
was  held  by  Lord  King,  that  the  nw  was  ezecnted  in  the  trustees  during  the  life  of  C,  who  bad 
only  a  tnist  estate  In  the  surplus  of  the  rents  and  profits  fur  life,  with  a  cunUngont  remainder  to 
the  beirs  of  her  body,  and  that  her  eldest  son  woold  take  as  a  purchaser  ;  fur  by  the  subse- 
quent words,  viz. :  "  that  the  trustees  should  stand  seised  to  the  use  uf  the  heirs  of  the  Ijody 
of  C."  the  use  was  executed  in  the  persons  entitled  to  take  by  virtue  thereof ;  and  therefore, 
there  l>eing  only  s  tmst  estate  in  C,  and  an  use  executed  in  the  heirs  of  her  body,  these 
different  interests  could  not  unite  and  inourpurate  together,  so  as  to  create  an  esteie-toil  by 
operation  of  law  in  C.  And  he  took  a  difference  between  the  principal  case  and  that  of 
Broagbton  v.  Lan^gley,  1  Lutw.  814 ;  1  Ld.  Raym.  873;  fur  there  it  was  to  permit  A  to  receive 
tile  rents  and  profite  fur  life,  bnt  in  the  principal  case  it  was  a  tmst  to  pay  oter  the  rente  and 

?rofits  to  onouier,  and  therefore  the  estate  must  reniain  in  the  trustees  to  perform  the  will:  8 
in.  262,  pL  19  ;  I  Eq.  Csh.  Abr.  3Fa  384  ;  ond  this  decree  was  affirmed  in  Ihe  house  of  lords.  3 
Bni.  C,  P.  458.  See  3  Bos.  and  Pul.  179,  So  where  lands  were  devised  to  trustees  and  their 
heirs  in  trust  to  pay  out  of  the  rente  and  profits,  i^ier  dcdiioUag  rates,  taxes,  and  repairs,  the 
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the  first  aae,  and  that  the  seoond  waa  a  mere  nnllity:  not  adrertiii^,  that  the 
instant  the  first  use  was  ezecoted  in  B,  he  becune  seised  to  the  nse  of  C,  which 
second  use  the  statute  might  as  well  be  permitted  to  execate  as  it  did  the  first ; 
and  so  the  legal  estate  might  be  instantaneously  transmitted  down  throogh  a 
hundred  osea  upon  uses,  till  finally  executed  in  the  last  CMluy  que  uw.  Again; 
as  the  statute  mentions  only  such  persons  as  were  aeUed  to  the  aae  of  oUiers, 
this  was  held  not  to  extend  to  terrug  of  years,  or  other  chattel  interests,  whereof 
the  termor  is  not  seised,  but  only  poseesged;  (&)  and  therefore,  if  a  t«rm  of 
one  thousand  years  be  limited  to  A,  to  the  use  of  (or  in  trust  for)  B,  the  statute 
does  not  execute  this  nee,  but  leaves  it  aa  at  common  law.  (e)  And  lastly  (by 
more  modem  resolutions),  where  lands  are  given  to  one  and  his  heirs,  in  trust 

(»)BM»n,L«iToruM«.SSS.  Jenk.  H4.  |«)  Poph.  7«.    Dtvt,  M. 

reridne  to  C  9  for  lifo,  and  after  Ub  decease  to  thi;  use  of  the  heira  male  of  the  bodj  of  C  8, 
with  Temwnder  over ;  it  wan  held  bj  Lord  Thnrlon-,  that  the  lue  vas  executed  in  the  tnut«es 
daring  the  life  of  C  S,  who  had  □nlj'  a  tmst  estate  for  life,  and  the  remainder  \a  tail  wu  a 
lefnl  eatate,  which  coold  not  unite  and  Incorporate  together,  md  G  S  tuold  cot  anffer  a  valid 
reoovetr ;  for  in  order  to  make  a  ffuod  tenant  to  the  prfecipe,  there  mnst  either  be  a  legal 
Utst«  for  life,  and  a  legal  remunder  Id  tail,  or  an  eqnitable  estate  for  life,  with  an  eifnitable 
remainder  in  tail ;  1  Bro.  C.  C.  75.  And  also,  wbere  lands  were  deriiied  to  tmetees  and  their 
heirs  in  tmtit,  that  they  Bbonld,  oQt  of  the  rente  and  prufits,  or  by  eole  or  mortgage  of  the 
whole  or  no  much  of  the  eatate  m  should  be  neceBaair,  ruse  a  enm  mfClclent  to  pay  the  test^ 
tor's  debts  and  legades,  and  afterwards  in  tmst,  and  to  the  nse  of  T  B  fur  life,  with  aevenl 
reniaiDdere  over,  Ihe  qnestion  wa^  whether  the  legal  estate  vested  in  the  tmstoesi  Lord 
Hard wicke  was  of  opinion  that  the  derim  tu  the  tmeteeB  and  their  heirs  carried  the  wkole/M 
to  them,  and  theretore  the  estate  for  life,  as  Well  as  the  estates  in  remainder,  were  meral/ 
tmst  estates  in  eqoi^ ;  that  part  of  the  trast  vat  to  sell  the  whole,  or  a  saSoient  part  of  tM 
evtate,  for  the  pavment  of  debts  and  legacies,  which  wonld  oarrf  a  fee  by  oonatmction,  UKm^ 
the  word  "  heirs  ^  were  omitted  in  the  devise,  as  in  I  Eq.  Cos.  Abr.  184,  fur  the  trustees  roiut 
have  a  fee  in  the  whole  estate  to  enable  them  (o  sell,  because,  it  being  nncort^D  what  thef 
may  Belt,  no  purchaser  conid  otherwise  be  safe ;  that  the  only  donbt  be  uad  waa  on  the  case 
of  Lord  Say  aod  Seal  v.  Lady  Jones,  before  Lord  King,  and  affirmed  in  the  honae  ot  lords,  m 
to  that  point :  bnt,  on  eiaminatjun,  that  ease  differed  m  a  material  part ;  and,  taking  toBether 
ail  the  clauses  of  that  will,  it  only  amounted  to  a  devise  to  tmsteea  and  their  heirs  daring 
enother'a  life,  npon  which  a  legal  remainder  might  be  pmperly  limited.  1  Tes.  143;  B.  C..9 
Atk.  246,  6T0.  And  it  was  token  for  granted  io  2  Ves.  646,  that  a  devise  to  trustees,  and  their 
heirs  in  trast,  to  pay  the  rents  and  profits  to  another,  vested  the  legal  estate  in  the  trtisteea. 
For  in  general  the  dlsUiictlon  is,  that  where  the  limitation  to  trustees  and  their  heira  it  in  Iruit 
lorcBBtm  Ikermttaandprofiltandpay  them  otter  to  A,  fur  life,  ^.,  this  use  to  A  is  not  executed 
by  the  statute,  bat  the  leeal  estate  Is  vested  in  the  tniateea  to  enable  them  to  perform  the  will ; 
but  where  the  limitation  is  to  trantees  and  their  heirs  in  trust,  topenait  andmffer  A  U>  reeetM 
the  rents  and  profits  for  his  life,  &o.,  the  nse  is  executed  in  A,  unless  it  be  necessary  the  nse 
ahuuld  be  eieoated  in  the  trustees,  to  enable  them  t«  perform  the  trust,  oe  in  the  case  of  Barton 
v.  Harton,  above  mentioned.  So  in  2  Tannt.  109,  the  devine  being  to  trastees  and  their  heirs  in 
brut,  top^y  «nto,  or  permit  and  gnffer,  tha  tvitator's  niece  to  have,  receive,  and  lake,  the  rents 
and  profits  for  her  life,  it  was  heid  that  the  use  was  executed  in  the  nieoe,  because  the  words  to 

-'    --    — lelaslj  and  in  a  will  the  last  words  shall  prevuL    See  1  Eq.  Ca.  Abr.  3S3.     As 

e  devised  to  Irastees  and  their  heirs  to  the  intent  and  purpose  to  permit  A  •" 
M  and  profits  for  his  life,  oud  after  that  the  tnutees  sbonld  stand  siesed  to  tha  u 


wherv  lands  were  devtoed  to  Irastees  and  their  heirs  to  tht  intent  andjmrpote  to  permit  A  U 
receive  the  rents  and  profits  for  his  life,  oud  after  that  the  tnutees  sbonld  stand  siesed  to  tha  use 
of  the  heirs  of  the  body  of  A,  with  a  proviso,  that  A,  with  tiie  consent  of  die  trustees,  might 
make  ajointare  on  his  wife,  it  was  held  that  this  was  an  use  executed  In  A,  aod  not  a  tnist 
estate,  for  it  wonld  have  been  a.  plain  trust  at  common  law,  and  what  was  a  trust  of  a  freehold  of 
Inheritouoe  at  common  law  is  executed  by  the  statute  which  mentions  the  word  "tnut"  as  well  as 
"'nse ;"  and  the  case  in  2  Vent.  312,  adJndged  to  the  contrary  upon  this  point,  Wm  denied  to  ba 
law.    I  Lntw.  H14,  823,  8.  C. ;  2  Ld.  Raym.  973;  2  Salk.  679. 

The  statnte  of  uses  ia  not  held  to  extend  to  eopshold  etlatet.  Tar  it  it  against  the  nature  ot 
their  tenure  that  any  penion  shonld  be  introduced  into  the  estate  without  the  consent  of  the  lord : 
Gill).  Ten.  170 ;  nor  to  leoM*  for  years  which  are  actually  in  existence  at  the  time  of  Uidr  Ix^g 
assigned  to  the  use ;  at  where  A,  possessed  of  a  lease  for  years,  assigns  It  to  B,  to  the  nse  of  C, 
all  the  estate  is  in  B ;  and  C  takes  only  a  trust  ur  eqaitable  estate.  Bat  if  A,  seised  in  fee, 
mokes  a  feoffment  to  the  use  of  B  for  a  term  of  years,  the  term  is  served  out  of  the  seisin  of  the 
feoffee,  and  is  executed  by  the  statnte.  It  is  the  name  if  he  bargains  and  sells  the  estate  of 
which  he  is  seised  in  fee  for  a  term  of  years.    By.  369,  a.,  and  in  the  margin,  S  Inst.  671. 

Soi  does  the  statnt«  of  nseg  extend  to  cases  where  the  party  seised  to  the  nse  and  llie 
MStttjf  que  KM  is  the  same  person,  except  there  be  o  direct  impossibility  for  the  use  to  take  effact 
U  common  law.  Boe.  Law  Tracts,  352,  2d.  ed. ;  4  M.  and  8.  178.  In  that  cose,  a  release  was 
made  to  A  and  C  and  their  heirs,  habeadoiD  to  them  and  their  hein  and  assigns  at  traanta  in 
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to  receive  and  pajr  OTer  the  profits  to  aoother,  this  use  is  not  execnted  b;  the 
statute ;  for  the  land  must  remain  in  the  trustee  to  enable  bim  to  perform  the 
trust  (d)  (40) 

Of  the  two  more  uioient  dietincHous  the  courts  of  equity  quickly  availed 
themselves.  In  the  nrst  case  it  waa  evident,  Uiat  B  was  never  intended  by  the 
parties  to  have  any  beneficial  interest ;  and,  in  the  second,  tbe  cettwy  ^ue  use  of 
the  term  was  expressly  driven  into  the  court  of  chancery  to  seek  bis  remedy : 
and  therefore  tbe  court  determined,  that  though  these  were  not  usee  which  trie 
statute  conld  execute,  yet  still  they  were  fru«£  in  eqnitv,  which  in  conscience 
onght  te  be  performed,  (e)  To  this  tbe  reason  of  manmnd  assented,  and  the 
doctrine  of  uses  waa  revived,  under  the  denomination  of  tntatg;  and  thus,  by 
this  strict  construction  of  tbe  courts  of  law,  a  statute  made  upon  great  deliberation, 
and  introduced  in  the  most  solemn  manner,  has  bad  little  other  efilect  than  to 
make  a  slight  alteration  in  the  formal  words  of  a  conveyance,  (y)  (41) 

•However,  tbe  courts  of  equity,  in  the  exercise  of  tbts  new  jurisdic-  p  ^gg-  ■■ 
tioQ,  have  wisely  avoided  in  a  great  degree  those  miacbiefs  wbicb  made  '-  ^ 
uses  intolerable.  Tbe  statute  of  frauds,  39  Car.  II,  c  3,  having  required  that 
every  declaration,  assignmeut,  or  grant  of  any  trust  in  lands  or  hereditaments 
(except  such  as  arise  from  implication  or  construction  of  law),  shall  be  made  in 
writing  ragned  by  the  party,  or  by  bis  written  will:  the  courts  now  consider  a 
trust-estate  (either  when  expressly  declared  or  resulting  by  such  implication)  as 
equivalent  to  the  legal  ownership,  governed  by  the  same  rules  of  property,  and 
liable  to  every  charge  in  equity,  which  the  other  is  subject  to  in  law:  and  by  a 
long  series  of  uniform  determinations,  for  now  near  a  century  past^  with  some 
assistence  from  the  legislature,  they  have  raised  a  new  svstem  of  rational  juris- 
prudence, bv  which  trusts  are  made  to  answer  in  general  alt  tbe  beneficial  ends 
of  uses,  wlCbout  their  inconvenience  or  frands.  The  trustee  is  considered  as 
merely  the  instrument  of  convevance,  and  can  in  no  shape  affect  tbe  estate, 
unless  by  alienation  for  a  valuable  consideration  to  a  purchaser  without 
notice;  {g)  which,  as  cestup  que  use  is  generally  in  possession  of  tbe  land,  is  a 
thing  that  can  rarely  happen.  The  trust  will  descend,  may  be  aliened,  is  liable 
to  debts,  to  executions  on  judgments,  statutes  and  recognizances  (by  the  express 
provision  of  the  statute  of  frauds),  to  forfeiture,  to  leases,  and  other  incum- 
brances, nay,  even  to  tbe  curtesy  of  tbe  husband,  as  if  it  was  an  estate  at  law. 
It  has  not  yet  indeed  been  subjected  to  dower,  more  from  a  cautions  adherence 
to  some  hasty  precedents,  (A)  than  from  any  well-grounded  principle.  (43)  It  hath 

(d)  1  Eq.  Cu.  Abr.  SSt.  t8(.  ft}  1  Hal.  F.  C.  9U.  f/)  Vmgh.  K.    Atk.  Wl. 

(eJUFmem.a.  fjt;  1  Chana.Uep.  9U.    3  1-.  Wmi.  SIO. 

oommim,  and  not  ba  joint-tenoDta,  to  the  use  of  Cliem,  their  hofn,  and  asnlffna ;  held  that  A  and 
C  too)[  ee  tenants  in  common.  Oro.  Car.  930 ;  Jenkins  v.  Toong,  Id.  344.  And  see  Cmise'B 
Dig.  title,  Use,  S.  31,  etreq. 

Bnt  where  the  parpoees  if  a  trust  may  be  answored,  by  friving  the  troateea  b  lefw  entate  than 
s  fee,  no  greater  estate  shall  ariite  to  them  br  implication,  bnt  the  nties  in  remainder  limited 
on  euch  lesaer  estate,  no  given  to  them,  nhall  be  eiecnted  by  tbe  atatnte.  Doe  A.  White  r. 
6impson,  5  Eoet,  162 ;  1  Smith,  383.  And  a  device  in  fee  to  tmstees,  withnnt  any  Bpeciflo 
limitation  to  etttuf  que  Irutt,  the  latter  takea  a  beneficial  interest  in  fee.  8  T.  B.  3ffT.  And 
an  eiprfea  devise  m  fee  to  trnateeg  may  be  cnt  down  to  an  eetate  for  life,  npon  an  implication 
of  intent.  T  T.  B.  4XL  So  whore  the  traateeH  are  to  receive  and  pay  rents  to  a  tnairjed 
woman,  upon  her  death  the  legal  eatat«  is  executed  in  the  person  who  was  to  take  in  remainder 
7id.  6M. 

(40)  [It  is  the  praotjce  to  introdnce  only  the  names  of  the  trostee  and  the  owtiiy  gue  truet; 
the  estate  being  conveyed  to  A  and  hia  heirs,  to  the  lueo/  A.  atui  hie  litirt,  in  tmst  fur  B  and 
his  heirs ;  and  uma  this  important  Btatnte  haa  been  effeotaally  repealed  by  tbe  repetitjon  of  half 
a  doien  words.] 

(41)  In  several  of  the  United  States  the  statute  of  uses  bas  been  adopted  aa  a  part  of  the 
common  law,  while  in  others  its  main  features  have  been  re-enacted,  but  with  ench  modiflcationa 
as  effeetnallv  abolish  nterelv  passive  trusts,  in  whatever  woida  they  may  have  been  created, 
gee  2  TVashl).  Beal  Prop.  H8,  ei  seq. 

(42)  [It  has  been  decided,  that  when  Uie  legal  and  eqnltable  efitates  meet  in  tbe  same  person, 
tbe  trustor  equitable  estate  is  merged  in  the  legal  estatei  as  if  a  wife  should  have  the  legal 
estate  and  the  husband  the  equitable )  and  if  the7  have  an  only  child,  to  whom  those  estates 
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also  baenheld  not  liabls.  toeeeiaat-  to  the-loxd,  iB.couseqaaiUM  of  attainder  or 
mmt  of  li«ire:  (i)  b^uau  tbe  trust  could  never  beiiitendea  for  Ma  bcnetiL  But 
let  ne  now  retam  to  the  etatnte  of  uses. 

Th«.  only,  serviga,  oa  .waa  before  observed,  to  which,  this  .statute  is  hot  con- 
signed, i»  iu  giving  efficacy  to  certain  new  and  secret  speKes  of  convejancea; 
introduood  la  order  to.  r«o4ex  traosactions  of  this  sort  as  private  as  poeeiblti,  and 
t9  save  the  trouble  of  makiu^,  livery, of  seisini  the  only  ancient  conveyance  of 
corporeal  freeholds]  the  eecuFity  and  noterietv  of  nfaich  pubUc  investiture 
abundantly  overpaid  -the-  labour  of  going,  to  the  land,  or  of  sending  an  attorney 
la  one's  eteacL    Bat,thia  now  has  given  way  to 

r*3381  *^^'  "^  twelfth . species  of  conveyance,  called  a  covenant  to  stand. 
<■  '   seised  to  ugas;  (i3)  by  which  a  man,  seised  of  lands,  covenants  in  con- 

sideration of  blood  or  marriage  that  he  will  stand  eeieed  of  the  same  to  the  use 
of  his  child,  wife,  ,or  kinsni4n ;  .for  life,  in  tajL  or  in  .fee.  Here  the  statute  exe- 
cutes at  onoe  the  estate  i  for  the  party  intended  to  be  benefited,  having  thsa 
acquired  the  use,  is  thereby  put  at  once  into  corporal  possession  of  the  land,  (k) 
without  ever  seeing  it^  by  a  tind  of  parliamentary  magic  But  this  conveyance 
can  onl.y  oper^:«  whenrmado  npon-Buch  weighty  and  interesting  considerations 
ae  those  of  blood  or.  marriage. 

13.  A  thirteenth  species  of  conveyance,  introduced  by  .this  etaat«,  is  that  of 
A  bargain  and  aaleot  lands;  which  is  alund  of  real  contract,  whereby  the  bac- 
gainpr  for  some  iKcnniary  consideration  bargains  and^lls,  that  is,  contracts  to 
convey,  the  land  to  the  bargainee,  and  becomes  by  such  a  bargain  a.. trustee  for, . 
or  seised  to  the  use. of,  the  bargainee :  and  then  the  statute  of  use*  completes ' 
the  purchase ;  (0  or,  as  it  hath  been  wcU  expressed,  (m)  the  bargain  flrgt  vests 
the  use,  and  theoj .the  statute  vests  the  possession.  Butasitwas  foreseen  that 
conveyaooea,  thus  made,  would  want  all  those  benefits  of  notoriety,  which  the 
old  common  law  assurances  were  calculated  to  give;  t«  prevent  therefore  clan- 
destine conveyance*  of  freeholds,  it  was  enacted  in  the  same  session  of  parlia- 
ment, by  statute.  27  Hen.  VIII,  c  16,  that  such  bargains  and  sales  should  not 
enure  to  paas  a  freehold,  nnleea  the  same  be  made  by  indenture,  and  enrolled 
within  six  months  in.  one  of  the  courts  of  Westminster  hall,  or  with  the  cvslot 
roiulorum  of  the  county.  Clandestine  bargains  and  sales  of  chattel  intereste,  or . 
leases  for  yews,  were  thought  not  worth  regarding,  as  such  interests  were 
very  precarious,  till,  about  six  years  before ;  (n)  which  also  occasioned  them  to 
be  overlooked  in  framing  the  statute  of  uses :  and  therefore  such  bargains  and 
r  •aift  1  ^'^  ^"".^  "*'*'  directed  to  be  enrolled.  But  how  impossible  it  is  to  •fore- 
L  J   see,  and  provide  against,  all  the  consequences  of  innorationa!    This 

omission  has  given  rise  to 

[{|  IbU.  m  '(«]  Cro.  Jiui.  SM.  (n)  See  page  1<1. ' 

deeoeod,  and  who  dies  iatefitate  withnat  irane,  the  two  wtatcs  having  anited,  the  deeceut  wiO 
follow  the  legal  wtate,  uid  .the  entate  wiU  go  to  an  heir  on  the  ptut  of  the  nuttlicr:  aad  ttitu, 
whicb  appeam  atmnge,  the  Iwneficial  interest  will  pOM  oat  of  one  faniilf  into  anothm,  between 
whom  thiife  is  do  connexion  br  blood.    Ehiodright  e.  WellB,  Doug.  771. 

liefura  the  statute  of  a»ea  tuere  wah  neither  dower  nor  tAnoncj  bv  the  cnittey  of  an  oiie,  bof 
dnco  tbo  ntatntc,  the  hiubiuid  haa  cartc^j  of  a  trust  ei>tate,  thun^  it  seeuu  strange  tbU  tlw 
wife  nhntild,  ont  of  a  tdiuilar  estate,  be  deprived  of  dower.] 

Dower  ia  now  riven  the  widow  in  these  casefl  by  statute  3  tvnd  4  Wiiliam  IT,  c.  lOS. 

(43]  [This  and  the  next  spades  of  ctwreyaiiee,  viz. :  baxtpiiD  and  sale,  are  to  be  didtingniehed 
bj  the  nutate  of  the  instmment,  and  not  by  the  words  merely ;  for  the  words  "  covenant  to 
stand  seiwd  to  uses  "  ore  not  easential  in  the  one,  nor  "  bargain  and  !>e)I "  in  the  other.  For  if 
a  man,  for  natural  lore  and  affection,  bai^atn  and  E<eil  his  lands  tn  the  ut<e  of  his  wife  er  child, 
it  is  ft  covenant  to  stand  seised  to  uses,  ond  withont  euniUnient  vesta  the  eatAte  in  the  wife  or 
child :  so  if  for  a  pecuniary  consideration  he  cnrenanM  to  aland  eeised  to  the  use  of  a  ijtnuigBr. 
if  this  deed  be  enrolled  within  ^x  months,  it  is  a  good  and  valid  bargain  and  sale  under  the 
statute,  and  the  09tat«  vesta  in  the  purcbaRor.  T  Co.  40,  by ;  2  Inet.  SPi ;  1  Leon,  ii,-,  1  Mod. 
176 ;  a  Lev.  10 ;  S  U.  and  W.  503 ;  2  Nev.  and  M.  602 ;  10  Mee.  and  W.  60d ;  1  Keen,  795.  A 
bargain  and  sale  without  enroDuient  may  be  constniud  and  act  as  a  grant  or  ^unr-ndur.  whioh 
allows  that  tlte  words  "  bargain  and  sell "  have  no  precise  tegal  import    1  Fr^t.  Oonv.  SS."} 


.CLap.  20.]  MisestLiNious  OimvbtAwces.  IBS© 

14,  A  foarteedth  spwies  of  iconTeyBnce,  -m :  hj  lease  and  relmie;  'iBrst  in- 
.vented  by  Serjeant  Moore,  aooii  after  the  statute- of  aBes,and'noT  tjie  moat  com- 
mon of  any,  and  tli«rafore  not  to  be  shiiken;  tbooRh  very  g;reat  lftw}-ers  (ae, 
particularly,  Mr.  Noy,  attome^^^neral  to  Gbariee  I),  raxe  filrmerly  doubted  ite 
'Vttlidity. (o)  Itis  tlina  co>ntnTed.  A  leaae,  or  rather  bar^oiii  and  -sale,  Upon 
-soraejwcuniary  consideratioii,  for  one  year.'inade  by  the  t«nant  of  t^e  freehold 
to  tbe  lessee  or  ba^^ainee.  Now  this,  without  anv  en rolmeat,' makes  the  bar- 
^nor  stand  seised  to  the  use  of  th'e  bargainee,  an  &  vests  in  the  ba^^nee  the 
.use  of  the  term  for  a  year;  and  theuthe  statute  immediately  annerss  thejioa- 
■masiofi.  He  therefore,  beiug  thus  in  possession,' (44)  is  capable  of  reoeiting  a 
release  of  the  freehold  and  revewion ;  which,  we  bare  seen  befbi«,>(p)'miiBt  be 
made  to  a  t«iiant  in  pomeMion :  and,  BOoordingly,  the  next  day,  a  release  is 
granted  to  him.  (a)  This  ia  held  to-  supply  the  ptatie  of  livery  of  seisin :  an'd  Bt> 
a  converonoe  by  lease  and  release  is^aia  to  amount  to  a  feoflfment.  (r)  (45) 

16.  To  these  may  be  added  deeds  to  iead  or  declare  iJie  ute»  of  othermon 
dir«ot  conveyances,  aa  leoffinents, 'fines,  and  rcooverics;  of 'whioh  we  shall  ipeak 
in  the  next  chapter :  and 

16.  Deeds  of  revocation  of  uses,  hinted  at  in  a  former  page,  (s)'Snd  founded 
lin  aprevions. power, reserved  at  the  raising  ' of  the  nse8,.(n  to'revobe  such  n 
-were  then  declared ;  and  to  appoint  others  in  their  «tead,  which  ie  iutoident  'to 
ihe  power  of  reTocation.:(«[)  And  this  may  suffice  for  a  specimen  of 'convey- 
ances founded  upon  the  statute  of  uses,  and  will  finish  odr  obsetwations  npOn 
«nch  deeds  as  serve  to  transfer  'real  propertiy. 

•Before  we  conclude,  it  will  nofbe  improper  to  auhjoin  a 'feW  remarks  ir«jn-i 
upon  such  deeds  as  are  useduot  to  conti^y.  but  <to'«^»^  or  incambe>,  >-  J 
iluids  and  to  discharffe  them  again :  of  which  uatnre  are,  oiiigaiuma  or  'bonds, 
•ncognisanees,  and  d^eazances  upon  them  bdth. 

1.  An  obligation  or  bond,  is  a  deed  (v)  whereby  the  obl^tflr  obligeb  'himself, 
his  hail's,  executors,  and  administratora,  to  pi^  a  certain  sum  of  money  to  another 
«t  a  day  appointed.  If  this  be  all,  the  bond  is  called  a  single  one,  simplex  obit' 
goto:  but  there  is  generally  a  condition  added,  that  if  the  obligor  does  some 
(particular  act,  the  obligation  shall  be  void,  or  else  shall  remain  in  full  force :  ab 
'payment  of  rent.;  performance  of  covenant  in  a  deed ;  or  Tepayment  of  a  prinoi<- 
-pal  sum  of  money  borrowed  of  the  Obligee,  with  interest,  wbion  priQoipal  sifm  is 
"Usnally  one-half  of  the  penal  sum  speciiaed  in  theboud.  In  ease  this  oonditioa 
is  not  performed,  the  bond  becomes  forfeited,  or  absolute  at  law,  and  Oharg^e 
fthe  obngoi,  whik  living ;  and  after  his  death  the  obligatidn  descends  upon  his 
rt»tMDd.t«.  (BlVam^U.  fflj see  Appenaht,  Wo. n,  (U,  1    _ 

(*}  Uo.  LIU.  SS7.  <v}  See  Appandli,  Ko.  Ill,  p^e  xlll. 


The«flMof  the«taCnte'li<tnotitiip>eteltwtUleoftltBl>Btf^ee,ortoflve  Mm  ■  veiUd  In- 


by  wbloh  hl«  ownenhip  ia  the  wXMa-ii  aa  fnll^  Mmflrmed,  u  It  woojd  Iwve  been,  odoord- 
ueaomminihw,  byhvsTTand  iMnii.  Mr.  PreMoniiihlB'0i>QV«7UudnH,val.S,Tiaee211, 
iwinsed  and  «iplittn«d  tUi  mtbjMt  wHli  hii  oeul  ahlli^.    S«e  also  Oralie  Dik.  index. 


bu  diwinsed  and  eipfatned  ttJi  mtbjMt  wHli  hii  oeiul  ahlli^.  See  also  Oralie  Dis.  indi 
LeM<e  and  KeleaMe;ieealBO'tfae  opinion  t)fl[T.Biwlh  in  Cbhm  and  Opinloiit.  M  vol.  IM  tti  !«, 
4t  Reveniona,  edit  ITH.  Astottie«lfoatuf  aomn-erHOebr  leweanl  leleaae  of  areveiniiD 
«xpeMant  on  a  term,  wd  the  mode  irf  plaadii^  buoIi  a  omverfaaoa,  im<3o.  Litt.  STO,  ld.  3;  4 
«raftie,  1»»,'and-8  Ohit^^PtoadiBf,  m  «d)t.  5n,iH>te  e.] 

(4C)  ['Prior  tAtbe  Motnte  iwee  of  ttiie  Ibna  <t  ooiivBfRnee  wia  bi  ezMenoe ;  Tbe  per«ni  wuh- 
4n|!  to  tniHfor  a  fteebutd  to  MottMr  Ranted 'Ub  an  aecaal  leaie  fnr  two  nrthree  years,  the  leasee 
actually  entered,  and  then  waa  o^nble  of  aooepting  a  idoMe  nf  the  fteehold.  Aa,  howernr,  aa 
-aotnal  entry  waa  Moeaaaty,  'fids  node  ef  oauvejaBee  was  nearly  aa  InoonveBtent  aa  a  feefftnent. 

Tbeetatnteof 

MeoruMnrtfeenlaasebytbenatatekyM 

exactly  aa  If  be  bad  aBtnaAyeBtetedaBdatUalBaM.    And  If  tbeToieaae  be  nut  to  faia  nwa  wn, 
*_.._-_ , — «...  .t-. . _i.i-v  -1 ^*_. III  j^  eie«ite,l)ut 


MHDpkitad,  waa  not  in  all  n^eota  m  pnwecftil ;  it  iraa  tkerafcra  aetdom  retmted  to. 
ofnBeabasffiepeMedirithaetn^eiiDry.'bM.  tboubtbeTeleaaeela  Uraanadeimpa- 

ftfeenlaasebytbenatate^yMlkeealMe  wMeh  be  tiftei  ia  one  at  eouBMM  law, 
be  bad  aetnaAy  enteted  aadat  Ua  leaM.    AodtftbeTa' 

laeofanoHier,  oat  UnataUMvpcHiBaM  wbiok  tbe  « 

tte«MliiyffWaMwfiltakeae)c^Mlkt«.    &e«S8«ind.ei,«X] 
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heir,  who  (od  defect,  of  persoDol  tueets)  is  bonnd  to  discbarge  it,  provided  fae  baa 
real  assets  by  descent  ae  a  recompense.  So  that  it  may  be  called  though  Dot  ft 
direct,  yet  a  collateral  charge  npon  the  lands.  (46)  How  it  aSeots  the  personal 
property  of  the  obligor  will  be  more  properly  considered  hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or  be  to  do 
a  thin^  contrary  to  some  rule  of  law  that  is  merely  positive,  or  be  uncertain,  or 
insensible,  the  condition  alone  is  void,  and  the  bond  shall  stand  single,  and  un- 
conditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into  such  an  obligatioi^ 
from  which  he  cau  never  be  released.  If  it  be  to  do  a  thing  that  is  malum  m  te, 
the  obligation  itself  is  void:  for  the  whole  is  on  unlawful  contract,  and  the 
obligee  shall  take  no  advantage  &om  sacb  a  transaction.  And  if  the  condition 
r  *341 1  ^  possible  at  the  time  of  making  it,  and  afterwards  ^becomes  impossi- 
'-  -'  ble  by  the  act  of  God,  the  act  of  law,  or  the  act  of  the  obligee  himself 
there  the  penalty  of  the  obligation  is  saved ;  for  no  prudence  or  foresight  of  the 
obligor  conld  guard  against  such  a  contingency,  (w)  On  the  forfeiture  of  » 
bond,  or  ita  becoming  single,  the  whole  penmy  was  formerly  recoverable  at  law : 
but  here  the  courts  of  equity  interposed,  and  would  not  permit  a  man  to  take 
more  than  in  conscience  he  ought,  viz. ;  his  principal,  interest,  and  expenses,  in 
case  the  forfeiture  accrued  by  non-payment  of  money  borrowed,  the  damage! 
sustained,  upon  non-performance  of  covenants ;  and  the  like.  And  the  like 
practice  having  gained  some  footing  in  the  courts  of  law,(z)  the  statute  i  and  6 
Ann.,  0. 16,  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case  of  a 
bond  conditioned  for  the  payment  of  money,  the  payment  or  tender  of  (fihe  prin- 
cipal sum  due,  with  interest  and  coats,  even  though  the  bond  be  forfeited  and  a 
suit  commenced  thereon,  shall  be  a  full  satisfaction  and  discharge.  (47) 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into  before 
some  court  of  record  or  magistrate  duly  authorized,  (if)  with  condition  to  do 
some  particular  act ;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt^ 
or  the  like.  It  is  in  most  respects  like  another  bond:  the  difference  being 
chiefly  this :  that  the  bond  is  the  creation  of  a  fresh  debt  or  obligation  de  novo, 
the  recognizance  is  an  acknowledgment  of  a  former  debt  npon  record;  the 
form  whereof  is,  "  that  A  B.  doth  acknowledge  to  owe  to  our  lord  the  king,  to 
the  plaintifE^  to  0  D  or  the  like,  the  sum  of  ten  pounds,"  which  condition  to  be 
void  on  performance  of  the  thing  stipulated :  in  which  case  the  king,  the  plain- 
tiff,  C  D,  &0.,  is  c^ed  the  cognizee,  "  i»  eui  cogno»cilur;"  as  he  that  enters 
into  the  recognizance  is  called  the  oognizor,  "m  qui  cognosdi."  This,  being 
either  certified  to  or  taken  by  the  officer  of  some  court,  is  witnessed  only  by  the 
record  of  that  court,  and  not  by  the  party's  seal :  so  that  it  is  not  in  strict  pro- 
r  ^342 1  P''^^7  ^  deed,  though  the  efieots  of  it  are  greater  than  a  ^common  obli- 
■-  -'  ration,  being  allowed  a  priority  in  point  of  payment,  aud  binding  the 
lands  of  the  cognizor,  from  the  time  of  enrollment  on  record,  (z)  (48)    There  ore 


(4fi)  [If  JQ  n  bond  Ibe  obligor  Mfub  Mnuelf,  withoat  adding  hia  luirt,  e 
traiort,  the  exeonlura  uul  odmiiiiatmtun  oia  bound,  but  not  the  heir :  Bhep.  Tonch.  369 ;  £dt 
the  law  will  nut  ioipty  tha  oblfMtioQ  upon  tile  hoir.  Co.  Litt  909,  a.  A  bond  doe*  not  latnii 
properlf  to  be  called  an  inonmoraiue  upon  land ;  for  it  dooB  not  fallow  the  land  like  &  raoogu- 
ianc!«  andjadgnient:  and  even  if  the  heir  at  Uw  aliens  tbe  land,  tbe  obligee  in  the  bcaid,  b7 
which  the  heir  in  bound,  oan  have  liii  remedy  onlf  ogsinBt  the  penon  of  the  heir  to  the  ftmoant 
of  the  value  of  the  land;  And  he  cannot  follow  it  when  it  lain  the  poiweeaioD  of  a  bona  Me  pnr- 
ohuier.  BoU.  N.  P.  176.  By  statntm  11  Geo.  IV,  and  1  William  VI,  c.  47,  tbe  oreditora  an 
enabled  to  maintain  aotions  of  debt  or  covenaat  af^ainst  beire  and  demeeB  npon  the  covontuita 
and  Kpedaltj  debit  of  tbeir  anoeaturi  or  devison^  to  the  eitent  of  the  v^ne  i^  the  landa  whiok 
baveoome  to  them  t^deaoent  ordevliB.] 

(47)  [Ab  to  tbe  di&mioe  batwMn  a  p 
Moo.  and  P.  496;  78oott,3S4;  SMee.a 
Fierce  c.  Fuller,  8  Maw.  9» ;  Davie*  t>.  Feoton,  6 

63;  Sainterv.  FermaoD,  7  H.,  a.  iod  6.  716,  Jaqnitta  r.  HndMm,  5  Uich.  123;  Wotlis  «. 

pentflr,  13  Allen.  19  (  Fowell «.  BaROIIgh^  53  Penn.  Bt.  Xt9 ;  Oawell  v.  Lawienoe,  3d  S.  Y.  71. 


ponal^  and  a  itipiilatioii  for  liquidated  damaaeg,  m«3 
and  W.  646.1  Bee  also  Kemble  n.  Fairen.  6  Bmg.  141; 
9.  Feoton,  6  B.  and  Cr.  a22i  Niver  n.  Rowmon,  Itj  Bacb. 
e.  716 ,  Jaqnitta  r.  HndMm,  5  Uich.  123 ;  Watlis  «.  Cat- 
gh^  53  Penn.  Bt.  Xt9 ;  Oawell  v.  Lawienoe,  3d  S.  Y.  71. 

iriU  b«  oontiderod  aa  an  obligaciiin,  or  bond,  onlv;  but 

mnst  be  paid  aa  a  debt  by  speoialty.    Boiboinlf  c.  Lord  Faic- 


(4S)  [A  reeoffnliaiioe  nut  enrollad  wlU  be  oontideiied  aa  an  obligaciiin,  or  bond,  onlv ;  but 
being  oealed  and  aolcnowledged,        "'        "  •  ■-  ■  -       -  -■      ■       ,        ^  ,_ 
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also  other  Tecognizances,  of  a  private  kind,  in  nature  of  a  statute  staple,  by  virtne 
of  the  statute  23  Hen.  VIII,  c.  6,  which  hare  idready  been  explained,  (a)  and 
shown  to  be  a  charge  upon  real  property. 

3.  A  defeazance,  on  a  bond,  or  recognizance,  or  judgment  recovered,  is  a  con- 
dition which,  when  performed,  defeats  or  undoee  it,  in  the  eame  manner  aa  a 
defeazance  of  an  estate  before  mentioned.  It  differs  only  from  the  common. 
condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or  bond  itself 
the  other  is  made  between  the  same  parties  by  a  separate,  and  frequently  a  sab- 
Bequent  deed.  (&)  This,  like  the  condition  of  a  bond,  when  performed,  dis- 
chargee and  distncnmbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  pats,  by  whicb  estates 
may  be  either  conveyed,  or  at  least  affected.  Among  which  the  oonveyances  to 
nsea  are  by  much  the  most  frequent  of  any :  though  in  these  there  is.  certainly 
one  palpaole  defect,  the  want  of  sufficient  notoriety;  so  that  purchasers  or 
creditors  cannot  know,  with  any  absolute  certainty,  what  the  estate,  and  the 
title  to  it,  in  reality  are,  upon  which  they  are  to  lay  out  or  to  lend  their  money. 
In  the  ancient  feudal  method  of  con,Teyance  (by  giving  corporal  eeiein  of  the 
lands),  this  notoriety  was  in  some  measure  answered ;  but  all  tbe  advantages 
resulting  from  thence  are  now  totally  defeated  by  the  Introdnotion  of  death-bed 
devises  and  secret  conveyances:  and  tbere  has  never  been  yet  any  sufficient 
guard  provided  against  fraudulent  chaiges  and  incumbrances ;  since  the  disuse 
of  the  old  Saxon  custom  of  transactiDg  all  oonveyances  at  the  county  court, 
and  entering  a  memorial  of  them  in  the  chartnlair  or  ledger-book  of  some  adja- 
cent monastery ;  (c)  and  the  failure  of  the  general  register  established  by  King 
Bichard  the  First,  for  the  starrs  or  mortgages  made  to  'Jews  in  the  imoA^-i 
capitula  de  Judcdis,  of  which  Hoveden  has  preserved  a  copy.  How  far  I-  J 
the  establishment  of  a  like  general  raster,  fbr  deeds,  and  wills,  and  other  acts 
affecting  real  property,  would  remedy  this  inconvenience,  deserves  to  be  well 
considered.    In  Scotland  every  act  and  event,  regarding  the  transmission  of 

Sroperty,  is  regnlarly  entered  on  record,  (d)  And  some  of  our  own  pro^ncial 
ivisions,  particularly  the  extended  county  of  York,  and  the  populous  county 
of  Middlesex,  have  prevailed  with  the  legislature  (e)  to  erect  such  register  in 
their  several  district^.  But,  however  plausible  these  provisions  may  appear  in 
theory,  it  hath  been  doubted  by  very  competent  judges,  whether  more  disputes 
have  not  arisen  in  those  couuties  by  the  inattention  and  omissions  of  parties 
than  prevented  by  the  use  of  registers.  (49) 

Cat  See  pan  UO.  f»J  Co.  LIU.  nT.    lSeiud.4;.  (ej  meiMDitttrtat.^HmHar.B. 

(d\  Dalrympla  on  Feudai  Propert}',  Ses,  hr.. 

ft.;  SMt  lands  Ann.  cl.    BAoiLO.in.    T  Ann.  o.  ».    B  Goo.  n,  o.  B. 

fox,  1  P.  Vms.  340 ;  S.  C.  S  Vam.  751.     If  annillmsnt  Ib  allowed  bj  Kpeotal  order,  alter  the 

prnper  lime  baa  elapsed,  this,  for  muet  purpose)),  mokeg  the  reoagninnoe  ^eobnal  from  the  time 
of  ite  date ;  bat,  shoold  the  oogniior,  MtwMQ  ti>s  data  and  the  eurollmeiit  of  the  reoogniunoe, 
have  bonuwed  money  on  a  jodgment,  the  judgment  oredit^r  will  be  allowed  a  preferenoe. 
Fothergill  c  KeudrJcl^  3  Tern.  234.] 

(49)  [By  the  register- acta,  a  reginered  deed  ehall  be  preferred  to  a  prior  nnreglBtared  deed; 

len  decre   '  '      '      '   "     .-r...      -,.,..  .  .  .        ...  ... 

,_.  ions  noti 

the  fint  pnrcbafler  shall  be  preferred. 

by  oar  oourta,   not  to  have  meant  that  (the  ^  . 

notice  of  aa  inoambiance  on  ansatate  shooLd  not  bind  a  pmchaaer.  Davis  n,  Eari  oi'Strath- 
moie,  16  Vm.  430 ;  Le  Neve  c.  Le  Neve,  3  Atk.  650 ;  BoaheU  «.  Boabell,  1  fioh.  and  Lef. 
'00 ;  Doe  «.  Alleop,  5  Bam.  and  Aid.  I4T.  The  Freaoh  oonrle  adhered  maoh  more  rigidly  t« 
*J]e  letter  of  their  old  code  reepeotjog  registration,  and  held,  that  a  oreditor  or  parobaser 


•night  plead  nantof  iWKJetra^on,  in  bar  of  a  prior  JDcnmbraiice,  though  snoh  creditor  o 
cbawr  had  ftiU  iK>tioe  of  the  prior  incamhrance,  before  he  made  hii  awn  oontraot  or  pmx^uaBe. 
They  thooghl  tlut  to   admii  a  contrary  dootiine   would  leave  it  always  open   to  argament 
whether  ■amdent  uoUee  bad  or  had  ant  been  received ;  and  that  thia  wonld  lead  to  endless 


C 


LBty,  onnAiEiloii,  and  petjury;  therefore,  that  it  was  much  better  the  ri^bt  of  the  snb^ 
raid  t ' -  — -■-   — =  -!  — -.  —-..-!-. 1  . —    ... . >  


t  ihoafd  depend  npon  certain  and  fixed  principlos  of  law,  Uiaa  npon  rules  and  c 

IB  of   equity.     They  decided,   oouMquently,   tbat  nothing,  not  ovbd  the  moel  actual  and 
fiMt  notiMi,  dionld  oonutarv^  the  want  of  registration.    See  Mr.  Hargrave'a  note  to  Co. 
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CHAPTER  XXI. 
OF  ALIENATION  BY  MATTER  OF  RECORD. 

AssuBANCES  by  moMero^  rficortf  are  snch  as  do  not  entirely  depend  on  the 
ftct  or  consent  of  the'parties  themselves:  but  the  ahnction  of  a  court  of  record 
-is  OBlied  in  to  aubataatiate,  preserve,  and  be  a  perpetual  testimony  of  the  traijs- 
■fer  of  property  fh>m  one  min  to  another;  or  of  its  eetablishment,  when  already 
tranfiferred.  Of  this  nature  are,  1.  Private  aots  of  parliament  4.  The  kiag^ 
grants.    3.  Pin^s,    4.  (Jommon  recoveries. 

I.  Private  acis  of  pdrltametU  are,  Especially  of  late  yedrs,  become  a  very  com- 
mon mode  of  ossnrance.  For  it  may  sometimes  happen,  that  by  the  ingenuity 
of  some,and'the  blunders  of  other  practitioners,  an  estate  is  most  grievously 
«ntanglcd  by  a  multitude  of  contingent  remainders,  resulting  tmets,  springing 
uses,  executory  devises,  and  the  like  artificial  contrivances  (a  confusion 
'nukbown  to  the  simple  conveyances  of  the  common  law) ;  so  that  It  is  oitt  of 
'the  pow^r  of  either  the  courts  of  law  or  eqnity  to  relieve  the  owner.  Or  it  may 
JBometimes  happen,  that  by  the  etrictness  or  omissions  of  feinilv  settlements,  the 
tenant  of  the  'estate  fe  abridged  of  some  reasonable  power  (as  letting  leases, 
making  a  jointure  for  a  wife,  or  the  like),  which  power  cannot  bb  given  him  by 
the  ordinary  jndges  either  in  common  law  or  equity.  Or  it  may  be  'necessary, 
>jn  settling  bn  estate,  to  secure  it  against  the  claims  f^f  infants  or  other  persons 
■nnderlegal  disabilities;  -who  bre  not  bound  by  an^  judgments  or  decrees  of  thd 
pMjK-i  ordinary  coiiYts  of  justice.  In  these,  or  other  cas^  of  *tbe  like  kind, 
I-  ■■  the  transcendentLpower  of  parliament  is  called  in,  to  cnt  the  Oordian 
tnot ;  and  by  a  particular  law,  enacted  for  this  very  Jiur^se,  to  unfetter  an 
estate;  to  give  itb  tenant  reasonable  powere;  or  to  assure  it  to  a  purchaser, 
against  the  remote  or 'latent  claims  of  infants  or  disabled  t)er6dn8,  by  settling  a 
IpropSr  equivalent  in  proportibn  to  the  interest  so  barred.  (1)   This  practice  was 

■Litt  390,  b.  WKh  m,  It  haa  been  nmc 
Oe  Itnestion  Of  ntitioe  to  be' agitated,  ai 
TVyatt  r.  Barwatl.  19  Tm.  4*. 

ReRiHtrBtion  of  bq  equtlable  rpnrtgftga,  or  other  inonmbrance  npoo  lands  sitiiated  in  a  regia- 
tvr  county,  ie  (ilcirly  not,  bf  itedlf,  prr^tnmptiTe  nutioo  to  a  Babeequent  'legal  niortgsgf^,  nu  as  ti> 
take  flnni  him  bis  l(>gal  odvaDtoge,  Mureoork  v.  Dlcksiui,  Ambt.  6W',  Bedfbrd  v.  'Bscchns,  2 
£q.  Co.  Ab.  615  J  HodgaoEi  c.  Dean,  2  Sim.  and  Sta.  22A.  Nor  will  regiBtration  al  a  nianoM 
o!  the  eqiift^  of  teSen^ltion  pradlndte  a  tbird  inortgageo  fh>m  ticking  that  mchinbronco,  iTm 
hoB  boQght  m.  the  fint  mortgage ;  ^nividod  he  h^d  not  notioe  of  the  secoiid  mnrtimeo  wtea 
he  lent  biH  moaey.  Cater  e.  Cwiloj,  ICui,  IcS.  And  an  equitable  mortgagee  will  not  M 
compelled  to  deliver  tip  Ola  title  d(^ds  doltosited  «-ith  bitn,  but  wilt  be  entitled  to  the  benefit 
■ttaercof,  ae  aeaiiiHt  a  prior  legal  mortgagee,  wliuite  mortgage  boa  been  dulj  regjctered,  bat 
notice  of  iFhloh  Tegi'stratloa  U  not  bnlugbt  home  to  tbe  equitable  mortgagee.  WlaemaikP. 
Veetland,  1  YomiKe  and  Jurv.  121.  Fur  it  la  Bettted,  (tboogb  the  SOQadiie»R  of  tbe  doctrne, 
as  we  have  le^n,  it  gnestionabie.)  tbat  tho  regixtij'  uf  a  deed  doee  nut,  of  itself,  Amnuot  to 
conBtructLve  notice.  Cater  v.  Cooley,  1  Cot,  l&i;  JullaDdc,  StainbtJdgB,  3  Vee,  4S5:  Pent- 
'land  V.  Stokes,  ^  Ball  and  Peat  7& ;  Boahell  «,  BnBbell,  1  tlch,  and  Lef  07,  103 ;  Loumche 
^.  DmuniT,  1  id.  157 :  Underwood  t>.  Oodrtown,  »  id.  64 ;  Hodgwin  v.  Dean,  3  Sim.  and  Sta. 
iM5.] 

The  «;retem  of  reoerdbig  oooveyalieea  of  lands  for  the  fatftmea  of  notjoe  la  general  thmogli- 
ont  the  United  States ;  the  natntea  uf  each  state  presoribmg  what,  abtll  be  ,.tbe  fbniMlltieB  of 
«ieocitkni  to  entitle  Uie  InBtniment  lo  record,  and  alao  what  littU  be  the  effeot  of  the  reoud, 
botti  a«  to  notioe  and  Bvldeuoe.  In  general  tbe  recurd  iB  nolJoa  only  to  thoM  who  claim  title  or 
Ueoa  tbromll  <W  nnder  the  graatnr,  acqaired  mbaequently,  Ely  f .  Wiloox,  20  WK  530;  Geoigft 
t>.Wood,9AD«n,S0:  Batea  v.  Korcru»H,  14  Piok.  331;  Crockett  «.  Hagtu're,  It)  II  u.  34.  But 
tlkon^^  Uiedeed  be  not  on  reoord,  any  one  who  has  aotnal  notii^eof  ItaeiiBtenoeiBboondbythat 
notkte  tA  the  same  ext^t  as  if  the  record  had  been  made.  Ulirpby  v.  Natbane,  46  Peon.  St-  51i; 
Blanohaid  v.  Tyler,  12  Mloh,  939 ;  W^elU  r.  Mooow,  ItS  Ala.  liS ;  Olion  t>.  Doe,  1  S.  and  M.  TO; 
Bogentv.  Jooee,  8  N.  H.  264 ;  Irvln  v.  Smith,  17  Ohio,  226;  Lillardv.  Backer,  9  Terg.  63;  Coa- 
gray«.  Cove,  S  W.  Va.  353.  And  notioe  to  one  of  eeveral  grantees  is  notice  la  all.  Staulay  *. 
Qreen,  U  Cal,  148;  Mysrav.  Bom,  3  Head.  59, 

(1)  [Tenants  inr  fife  Bomethnes  obtain  private  acta  of  parliament  tn  caiabte  them  to  riiargO 
UM  inheritance  for  tlU  amount  of  neueBiaiy  rep^n  and  impiuvemente,  wtuelt  mtut  ennre  ta 
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oarried  to  a  great  length  in  the  year  aucceediog  the  restoration  |  by  setting  aaide 
many  oonveyanoes  alleeed  to  have  been  made  by  conetraint,  or  in  order  to  screen 
the  estates  from  being  forfeited  daring  the  uaur|>atioii.  And  at  laat  it  proceeded 
80  tar,  that,  as  the  noble  historian  expresses  it,  (a)  eTery  man  had  raised  an 
eqnitr  in  his  own  imagination,  that  he  thought  was  entitled  to  preraQ  against 
any  descent,  testament,  or  act  of  lav,  and  to  find  relief  in  parliament :  which 
occasioned  the  king  at  the  close  of  the  session  to  remark,  {b)  that  the  good  old 
rules  of  law  are  the  beat  security ;  and  to  wish,  that  men  might  not  have  too 
much  cause  to  fear,  that,  the  setuements  which  they  make  of  tbeir  estate,  shall 
be  too  easily  onsettled  when  they  are  dead,  by  the  power  of  parliament 

Acts  of  this  kind  are  however  at  present  carried  on,  in  both  houses,  with  great 
dehberation  and  caution ;  particularly  in  the  house  of  lords  they  are  usually 
referred  to  two  juries  to  examine  and  report  the  iacts  alleged,  and  to  settle  all 
technical  forms.  Nothing  also  is  done  without  the  conseot,  expressly  given,  of 
all  parties  in  being,  and  capable  of  consent,  that  have  the  remotest  interest  in 
the  matter :  unless  such  consent  shall  appear  to  be  perversely  and  without  any 
reason  withheld.  And,  as  was  before  hinted,  on  equivalent  in  money  or  other 
estate  is  usually  settled  npon  infants,  or  persons  not  in  ease,  or  not  oi  capacity 
to  act  for  themselves,  who  are  to  be  concluded  by  this  act  And  a  general  sav- 
ing is  constantly  added,  at  the  close  of  the  bill,  of  the  ri^ht  and  interest  of  all 
persons  whatsoever;  except  those  whose  consent  is  so  given  or  purchased,  and 
who  are  therein  particularly  named :  though  it  hath  been  holden,  that  even  if 
fiuoh  saving  be  omitted,  the  act  shall  bind  none  but  the  parties,  (c) 

*A  law  uius  made,  though  it  binds  aU  parties  to  the  bill,  is  yet  looked  r*a4ai 
npon  rather  aaa  private  conveyance,  than  as  the  solemn  act  of  the  legis-   ^  -' 

latore.  It  is  not,  therefore,  allowed  to  be  a  public,  but  a  mere  private  statute : 
it  is  not  printed  or  published  among  the  other  laws  of  the  session ;  it  hath  been 
relieved  against,  when  obtained  upon  fraudulent  suggestions :  (cf)  it  hath  been 
holden  to  be  void,  if  contrary  to  law  and  reason ;  (e)  and  no  judge  or  jurv  is 
bound  to  take  notice  of  it,  unless  the  same  be  speciallj  set  forth  and  pleaded  to 
them.  It  remains,  however,  enrolled  among  the  public  records  of  the  nation  to 
be  forever  preserved  as  a  perpetual  teetimouy  of  the  conveyance  or  assurance  so 
miade  or  established.  (2) 

W  Lord.  Ou.  CoDtlB.  IBS.  fl)liU.m.  (aiCti 

'^'  Biolutrdaon  *.  BwnUlmi.    Cme.  S  Ju.  1T7I.    UoKanile  *. 


(aJiMti. 
fABioluu 
|-<>4Itep. 


the  benefit  of  Uie  Mmaindennan  and  Teveidoner.  Bat  paiiiament  of  ooniBa  ii  the  Judge  wheUiar 
the  pnpOMd  njMln  ud  Improvemmits  ars  adequBtelj'  beneficial  to  the  knumnt  to  be  ohalged 
opon  the  estate.  A*  to  the  kana  to  be  obeerved  in  tbe  pMaing  of  private  Btatatea  see  imto, 
book  1, 181,  «t«Mf.1 

(S)  Ibe  power  m  the  legielataie  to  tntiifer  the  tlUe  to  private  eatatea  ia  veiy  much  nstrioted 
in  Om  Mvml  atataa  of  the  AnurioMi  Unloii,  not  cm^  by  Um  nnivaraal  oonatitntimul  prindpla 
that  no  nuD  aball  be  deraived  <^  properfr  ezoept  bv  due  proeeaa  of  law,  and  bj  ezimaa  pToviakniB 
Inaomeof  tiwiioaatltvnonatnhibltiBit  private  aete  fix' nieh  pnipuaea,  bniabo  1^  the  Koogniied 
madm  that  to  tranafer  one  man'fl  raopw^  to  aootber,  eioepc  hi  pniviiaiioe  of  genei^  laws, 
and  in  aoemdanoe  with  the  reoogdaed  prindplaa  whioh  proteot  private  ririits,  is  not  the 
axenise  nt  legfalative  power,  and  UMnftne  not  within  the  genend  erant  of  <£at  power  which 
theitate  orawlitatl<MiB  make  to  the  state  I^ialatlva  bodies.  NewUndp.  Maiah,  19  HI.  Sffi; 
Bowman  «.  Hiddlettm,  1  Bay,  iI83;  Wilkinsra  e.  Leland,  3  Pet.  067,  per  Stury  J.  Bnt  there 
are  many  aaaea  where  private  atMntaa  aimilai  to  tboae,  teferred  to  lii  the  text,  are  allowable, 
nnlen  jnohlUted  In  expreaa  tenin.  In  tbe  oaee  of  infaala,  Innatloa,  and  other  penona  onder 
dlaabiUtr,  the  legialatiD*  ponaaaea  geneial  anthoritf  to  ^oaoribe  tbe  mode  In  whitA  their 
pr^aitr  dullbeolapoaad  ef  Air  thair  benefit;  and  thon^  this  is  nsnallv  done  \ij  gMteial 
lawa  wmoh  give  mpervlBlon  of  tlte  pwwoadinga  to  aome  proper  oout,  it  la  well  eettlM  that 
the  legialotni*,  If  viA  e^nedf  nnduUtad,  m^  hdarbm  fa  apeoial  oaaea,  and.  br  pivate  aot, 
anthoiue  a  tranabr  to  be  nude  by  the  gaaidten  ortenatee»  wWhont  T^atdto  tbe  general  Uwa, 
Bkw  a.  PaAmai^  Ifl  Haat.  888;  Oootaraa  e.  Yan  8wlw,  90  Wend.  373;  Holman'a  Halra  v. 
Bank  of  NorfUk,  IS  Ala.  38»;  Hmntiiw  v.  Barton,  %  WnL  Sia  Aad  it  U  believed  to  be 
eqnall)'  oompetent  tor  Ao  l^datnra  to  aotbariae  a  penm  nnder  legal  diaabilit7-<for  eumpls, 
an  bfbnt— to  oon«*r  Ua  aaUta,  aa  to  anthoriie  H  to  be  oonv^ed  by  gnaidian.  UcOomb.  «. 
Oilkey,  W  Vlas.  146.  Private  atatntas  of  thia  deaoriptiai  are  alwaja  anmoaed  to  be  made  in 
Qie  Interaat  of  the  penona  oonoemed:  Henfll  a.  Bherbiinie,  1  IT.  H.  SM;  and  are  eaacte4 
Vol.  I.— 71  m 
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II.  The  kin^a  grants  foa  also  matter  of  public  record.  For  a8  St.  Germjn 
says,  (/)  the  King's  exoellencr  is  so  high  in  the  law,  that  no  IVeehold  may  be 
given  to  the  king,  nor  derived  from  him  but  by  matter  of  record.  And  to  this 
end  a  variety  of  offices  are  erected,  communicating  in  a  regular  subordination 
one  with  another,  through  which  all  the  king's  grants  mnet  pass,  and  be  tran- 
scribed, and  enrolled ;  that  the  same  may  be  narrowly  inspected  by  his  officers, 
who  will  inform  hira  if  any  thine  contained  therein  is  improper,  or  unlawful  to 
be  granted.  These  grants,  whether  of  lands,  honours,  liberties,  franchiaes,  or 
augtlt  besides,  are  contained  in  charter;,  or  letters  patent,  that  is,  open  letters^ 
literw  patenlea :  so  called  beoause  they  are  not  sealed  up,  but  exposed  to  open 
view,  with  the  great  seal  pendant  at  the  bottom;  and  are  usually  directed  or 
addressed  by  the  .king  to  all  his  subjects  at  large.  And  therein  they  differ  from 
certain  other  letters  of  the  ting,  sealed  also  with  his  great  seal,  but  directed  to 
particular  persons,  and  for  particular  purposes :  which,  therefore,  not  being 
proper  for  public  inspection,  are  closed  up  and  sealed  on  the  outside,  and  are 
thereupon  called  writs,  close,lUerm  ciausm,  and  are  recorded  in  the  cIok-toUs,  in 
the  same  manner  as  the  others  are  in  the  patent-rolls. 

Granta  or  letters  patent  must  first  pass  by  Hll  which  is  prepared  by  the  attorney  - 
r*3471  *^d  solicitor  general,  in  consequence  *of  a  warrant  from  the  crown; 
•■  J    nnd  is  then  signed,  that  is,  subscribed  at  the  top,  with  the  king's  own 

tiffn  manual,  and  sealed  with  his  privy  sianet,  which  is  always  in  the  custody  of 
the  principal  secretary  of  state;  and  then  sometimes  it  immediately  passes 
under  the  great  seal,  m  which  case  the  patent  is  subscribed  in  these  words, 
"per  ipsum  regmt,  by  the  king  himself."  (g)  Otherwise  the  course  is  to  carry 
an  extract  of  tne  bill  to  the  keeper  of  the  ^n'ey  seal,  who  makes  ont  a  writ  or 
warrant  thereupon  to  the  chancery ;  so  that  the  sign  maunal  is  the  warrant  to 
the  privy  seal,  and  the  privy  seal  is  the  warrant  to  the  f^reat  seal :  and  in  this 
last  case  the  patent  is  subscribed,  "per  breve  de  privaio  stgillo,  by  writ  of  privy 
seal."  (A)  (3)  But  there  are  some  grants  which  only  pass  through  certain  offi- 
ces, u  the  admiralty  or  treasury,  in  consequence  of  a  sign  manmil,  without  the 
confirmation  of  either  the  signet,  the  great,  or  the  privg  seaL 

t/)  Dr.  A  StDd.  b.  1,  d.  8.  (g)  B  Rep.  18.  (h)  IbU  1.  IncL  BK. 


oa^ble  o_  ^  _p   _.. „ ^ ,_,  .. 

oonstitatioiiaL  law  which  would  preclude  a  private  act  for  the  parpoM  of  ooDvanioi;  rp.al 
pmpert;  into  poraonal,  or  an  eqaitable  estate  into  a  legal,  wherenodthwohKige  of  ijghls  wm 
Icoae,  and  the  psjties  in  interext,  or  the  proper  gaordltuiB  o{  their  int«reat,  deairad  tlie  ebangt. 
Upon  thJB  point  the  reader  will  coUMolt  with  profit,  Carroll  e.  Lessee  of  OlDut«d,  IS  Ohio,  3&I : 
Dariaon  v.  Johonnot,  7  Met.  388 ;  Loggott  u.  Himtar,  19  N.  T.  445 ;  Dorset'  v.  Qilbert,  11  GiiL 
and  J.  8T;  Estep  v.  Hntobman,  14  S.  and  R.  435;  Shaban'a  Heirs  v.  Bamefi  Hoira,  8  T.  B. 
Honr.  694 ;  Moore  v.  Uaiwell,  IS  Ark.  46U,  in  which  the  doctrine  here  Rtated  tuu  been  applwd 
in  a  fn^at  varietj  of  cdronmatanoes.  And  see  ftirther  cihm  dtad  in  Ooolep  Coiut.  T^Itt,  lOl-lOS. 
Bnt  the  le^slatare  aaimot  aaetune  to  declare  OiOt  olaiine  which  are  amerted  against  the  prup- 
ertv  of  inilmdaals  are  valid,  and  to  order  the  property  sold  to  wti*^  them;  for  this  wooiil  ba 
the  eieroiKu  not  of  legislative,  but  of  judicial  power.  Lane  v.  Dorman,  3  Scam.  Si'i.  Auil  we 
for  a  similar  principle,  Gash,  appellant,  6  Hich.  193;  Brvi no's  Appeal,  IfiPenn.  81.SI68;  State  f. 
Noyes.  47  He.  18» ;  Edwards  v.  Pope,  3  Scam.  465. 
Interests  which  are  onlj  in  ezpeotanoy,  lilce  the  eipectation  nf 


heir  at  law  on  the  death  of  the  owner,  or  of  becoming  tenant  hj  the  onrtesv  or  in  doww  In 
the  lands  of  a  wife  or  hasband  now  lirinr,  may  be  modified  or  altogether  MMdished  by  tbe 
legislature  at  any  time  before  they  actually  beeome  Tested.  Tong  v.  Marvin,  15  Mich.  SO; 
Barbour c.  Barbour,  46  Me,  9;  Lucas  e.  Sawyer,  17  Iowa,  517;  Hoel  e.  Bwing,  9  Ind.  57; 
Westervell  v.  Qrere,  12  H.  Y.  20a ;  Plnmb  e.  Sawyer,  21  Conn.  351 ;  Clark  o.  McOroaiy,  IB  S. 
and  M.  347.  Bnt  wnen  this  is  done,  it  ia  by  general  laws,  and  it  would  be  diffloult  to  defend  an 
atbtnipt  to  do  it  bv  special  ftatnt«  operative  only  in  a  partionlar  caaa. 

(3)  [But  now  nnder  the  statute  14  and  15  Vlo.  c.  SS,  wtatib  sbolialwd  (to  ofkai  of  tto  oieric 
of  the  signet  and  privy  aeal,  a  warrant  nnder  the  sign  UMDoal  miy  be  addnwed  to  tto  k»<) 
ohanoellor,  commandii^  him  to  oanse  letters  patent  to  b«  pMaed  nnder  tlie  mat  aeaL  This 
warrant  must  be  ptepved  by  the  attorney  or  solicitor  genenl,  setting  forth  tha  propoaed  let- 
ten  patent,  and  most  be  Mnatendgned  by  ono  of  the  pnndpal  ^etastoriea  of  itats,  Ktd  Nfded 
with  the  privy  seaL] 
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The  manner  of  gnnting  bj  the  king  does  not  more  differ  fVom  that  by  a 
subject,  than  the  con^trtudion  of  his  grants,  when  made.  1.  A  grant  made  by 
the  king,  at  tM  tuit  of  the  grantee,  shall  be  taken  most  bene&3ially  for  the 
king,  and  against  the  party :  whereas  the  grant  of  a  subject  is  construed  most 
strongly  i^ainai  the  grantor.  Wherefore  it  is  usual  to  insert  in  the  king's 
grants,  that  they  are  made,  not  at  the  suit  of  the  grwitee,  but  "  ex  epeciaii  graha, 
eerta  ecientia,  et  mero  motu  regis  ;"  and  then  they  have  a  more  liberal  con- 
struction, (i)  S.  A  Bnbject's  grant  shall  be  conatmed  to  include  many  things, 
besides  what  ore  expressed,  if  necessary  for  the  operation  of  the  grant.  There- 
fore, in  a  private  grant  of  the  pro&ts  of  land  for  one  year,  free  ingress,  egress, 
and  regress,  to  cut  and  carry  away  those  profits,  are  also  inclusively  granted :  (/ ) 
and  if  a  feoffinent  of  land  was  made  by  a  lord  to  his  villein,  this  operated  as  a 
manumission ;  {k)  for  he  was  otherwise  unable  to  hold  it.  But  the  king's  grant 
shall  not  enure  to  any  other  intent,  than  that  which  is  precisely  express^  in  the 
grant.  As,  if  he  gnuate  land  to  an  alien,  it  operates  nothing ;  for  *Buoh  r  ^„^  -. 
grant  shall  not  also  ennre  to  make  him  a  denizen,  that  so  he  may  be   ■■  -' 

capable  of  taking  by  grant  {I)  3.  When  it  appears  from  the  face  of  the  grant, 
that  the  king  is  mistaken,  or  deceived,  either  in  matter  of  &ct  or  matter  of  taw, 
as  in  case  offalse  suggestion,  misinformation,  or  misrecital  of  former  grants ;  or 
if  his  own  title  to  the  thing  granted  be  different  from  what  he  supposes ;  or  if 
the  grant  be  informal ;  or  if  he  gntats  an  estate  contrary  to  the  rules  of  law ;  in 
any  of  these  cases  the  grant  is  absolutely  void,  (m)  For  instance  j  if  the  king 
grants  lands  to  one  and  his  heirs  mate,  this  is  merely  void :  for  it  shall  not  be  an 
estate-tail,  because  there  want  words  of  procreation,  to  ascertain  the  body  out 
of  which  the  heirs  shall  issue :  neither  is  it  a  fee-simple,  as  in  common  gruit  it 
wonld  be ;  because  it  may  reasonably  be  supposed,  that  the  king  meant  to  give 
no  more  than  an  estate-tail :  (n)  the  grantee  is  therefore  {if  any  thing)  nothing 
more  than  tenant  at  will,  (o)  And  to  prevent  deceits  of  the  king,  with  regard  to 
the  value  of  the  estate  granted,  it  is  particnlarly  provided  by  the  statute  1  Hen. 
IV,  c  6,  that  no  grant  of  his  shall  be  good,  unless,  in  the  grantee's  petition  for 
them,  express  mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  uext  to  consider  a  very  usual  species  of  assurance,  which  is  also 
ofrecord;  viz.:  a_/£n«  of  lands  and  tenements.  In  which  it  will  be  necessary  to 
explain,  1.  The  nature  of  a  fine;  %.  Its  several  kinda ;  and,  8.  lbs  force  and 
effect,  {i) 

1.  A  fine  is  sometimes  said  to  be  a  feoflhient  of  record:  (;>)  though  it  mi^t 
wit^  more  accuracy  be  called  an  acknowledgment  of  a  feoffment  on  record.  By 
which  is  to  be  understood,  that  it  has  at  least  the  same  force  and  effect  with  a 
feoffinent,  in  the  conveying  and  assuring  of  lands :  though  it  is  one  of  those 
metiiods  of  transfernng  estBt«B  of  freehold  by  the  common  law,  in  which  livery 
of  seisin  is  not  necessary  *to  be  actually  given ;  the  supposition  and  r  uata  i 
aknovledgment  thereof  in  a  court  of  record  however  fictitious,  indue-   •■  ■• 

ing  an  eqnal  notoriety.  But,  more  particulu'ly,  a  fine  may  be  dewribed  to  be  an 
amicable  composition  or  agreement  of  a  suit,  either  actual  or  Hotitions,  by  leave 
of  the  king  or  bis  jnatices :  whereby  the  lands  in  question  become,  or  are 
acknowledged  to  be,  the  right  of  one  of  the  parties.  (?)  In  its  original  it  was 
founded  on  an  actual  suit,  oommenoed  at  law  for  recovery  of  the  possession  of 
land  or  other  hereditaments ;  and  the  possession  thns  gained  by  such  composi- 
tion was  found  to  be  so  sure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  sake  of  obtainii^  the  same 
security. 

rtJ  flnofa,  L.  IDD.    10R«p.llt  rJICo.Lllt.U.  r*JUtt  I  M. 

(D'RTO.AIfr.tlt.P.att.m.    FliHh,L.lIa.  (mytn»m.\n.  faj  nscb,  101,  Ml. 

Col  Bro.  A»T.  M.  StbOet,  U  Ht.  PiOmtf,  lOL    Djm,  Bi.    D».  (fi. 
fp}  Co.  LItt.  BO.  (qj  INd.  ]». 

(4)  Tbl«  Bpedes  of  aaaniuice  ii  dov  abolished  in  England  bj  atatnte  3  and  4  WilliMn  IT,  o. 
74.  It  wtw  never  mnoh  employ od  in  U)e  nf)it»d  States,  and  is  q^flsbed  by  express  Rtatntas  ii| 
■evenlofCbe  atatM. 
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A  fine  is  BO  called  becBiise  it  puts  an  end,  not  only  to  the  soit  thna  com- 
menoed,  but  also  to  all  other  suits  and  controTerdes  coucemiug  the  same  mat- 
ter. Or,  as  it  is  espreeaed  in  an  ancient  record  of  parliament,  (r)  18  Edw.  I, 
"Nonin  regno  Angtits  providetur,  vel  est,  aligua  securiias  major  vel  eoUnnior, 
per  quarn  euiquis  stalum  certiorem.  habere  posait,  najiu  ad  ttatum  suvm  veriji- 
candum  aiiquod  solenniits  teetimonium  producere,  guamfiaan  in  curia  dommi 
regis  levatum:  qui  quidem  finis  sic  vacatur,  eo  quod  finis  et  consummaiio 
omnium  placilorum  esse  debet,  et  hoc  de  causa  provideoatur."  Fines  indeed 
are  of  eqnal  antiqaity  with  the  iirst  rudimeuta  of  the  law  itself;  are  spoken  of 
by  Glanvil  {»)  and  Bracton  {t)  in  the  reiffaB  of  Hen.  II,  and  Hen.  Ill,  as  things 
then  weU  known  and  long  established;  and  instances  have  been  produced  of 
them  eren  prior  to  the  I<K>rman  invasion,  (u)  So  that  the  statute  18  £dw.  I, 
called  modus  levandi  fines,  did  not  give  them  orif(iual,  but  only  declared  and 
regulated  the  manner  in  which  they  should  be  levied  or  carried  on.  And  that 
is  as  follows : 

1.  The  party  to  whom  the  land  is  to  be  conveyed  or  assured,  commences  an 
r  koKQ  -I  action  or  snit  at  law  against  the  oUier,  'generally  an  action  of  covenantf  v) 
>■  -'by  sniug  out  a  writ  of  prvecipe,  called  a  writ  of  covenant,  (te)  the 

foundation  of  which  is  a  sapposed  agreement  or  covenant,  that  the  one  shall 
convey  the  lands  to  the  other;  on  the  hreach  of  which  agreement  the  action  is 
brought.  On  this  writ  there  is  due  to  the  king,  by  ancient  prerogative,  t  primer 
fine,  or  a  noble  for  every  five  marks  of  land  sued  for;  that  is,  one-tenth  of  the 
annual  valne.  (x)    The  suit  being  thus  commenced,  then  follows, 

S.  The  lieentia  concordandi,  or  leave  to  agree  the  suit,  (y)  For,  as  soon  as 
the  action  is  brought,  the  defendant  knowing  himself  to  be  in  the  wrong,  is 
supposed  to  make  overtnres  of  peace  and  aooommodation  to  the  plaintiff! 
Who,  accepting  them,  but  having,  upon  sning  oat  the  writ,  given  pledges  to 
prosecute  nis  suit,  which  he  en^jigers  if  he  now  deserts  it  without  lioenBe,  he 
therefore  applies  to  the  court  for  leave  to  make  the  matter  up.  This  leave  ia 
readily  granted,  but  for  it  there  ia  also  another  fine  dne  to  the  cing  by  his  pre- 
rogative, which  is  an  ancient  revenue  of  the  crown,  and  is  called  the«tm^«  silver, 
or  sometimes  the  post  fine,  with  respect  to  the  primer  fine  before  mentioned. 
And  it  is  as  much  as  the  primer  fine,  and  half  as  much  more,  or  ten  shillings 
for  eveiT  five  marks  of  land;  that  is,  three-twentietha  of  the  supposed  annual 
value.  (>) 

3.  Next  comes  the  concord,  or  agreement  itself,  (a)  after  leave  obtained  &rom 
the  court :  which  is  usnalJy  an  acknowledgment  from  the  deforciants  (or  those 
who  keep  the  other  out  of  possession)  that  the  lauds  in  question  are  the  right 
of  the  complunant.  And  ffom  this  acknowledgment,  or  reoomiition  of  ri^t, 
r  *S51 1  ^^  puty  levying  the  fine  is  called  the  *cognitor,  and  he  to  whom  it 
*-  ^  is  levied  the  c(^ntM«.  Thiaacknowledgmentmustbemadeeitheropenly 
in  the  court  of  oommoQ  pleas,  or  before  the  lord  chief  justioe  of  that  court;  or 
else  before  one  of  the  judges  of  that  court,  or  two  or  more  commissionerB  in 
the  country,  empowered  by  a  special  authority  called  a  writ  of  dedimus  poteata- 
tern,  which  jud^  and  commissioners  are  bound  by  statute  18  Edw.  I,  st  4,  to 
take  care  that  the  oognizors  be  of  fljll  age,  sonnd  memory,  and  ont  of  pristm. 
If  there  be  any  fem&KJOvert  among  the  cognizors,  she  ia  privately  examined 
whether  she  does  it  willingly  and  &^ly,  or  by  oompnlHion  of  her  husband. 

By  these  acts  all  the  essential  parts  of  a  fine  are  completed :  and,  if  the  oog- 
nizor  dies  the  next  moment  after  the  fine  is  acknowl^ged,  provided  it  be  anb- 
sequent  to  the  day  on  which  the  writ  is  made  returnable,  (d)  still  the  fine  shall 
be  carried  on  in  all  its  remaining  parts :  of  which  the  nest  is, 

(r)  I  Koll.  Abr.  IS.  (t)  I.  8,  o.  1. 

fv]  A.  fine  niHT  nlio  be  levlM  on  >  writ  of 
(Flnoh.I-.STa.l 

(vi  See  Appendix,  No.  IV,  1 1.  (x)  E  Inst.  Gil. 

TyJ  ApiwDiUi,  No.  IV.  ii.  InlhettmMofBtrlotttoudilJnrMlotloD,  l/i 
the  lard's  oourt,  be  could  not  ktwndon  It  wlibouC  leave:  iMttbalord  aboi 
for  deoldW  Ibe  oinse.    (Hobertaon,  Chi.  V,  I,  31.1 

rt.JItilep.3S.    tliutSIl,    SULttUeo.  n,  c.  II.  fnJ  Apptndiz,  Ko.  IV,  t  >.  CE>>CoBb.n. 
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4.  The  note  of  the  fine ;  {e\  which  is  only  an  abstract  of  the  vnt  of  covenant, 
and  the  concord ;  naming  tne  parties,  the  parcels  of  land,  and  the  agreements 
Thifl  must  be  enrolled  of  record  in  the  proper  office,  by  direction  of  the  etatnte 
5  Hen.  IV,  c.  14. 

5.  The  fifth  part  ie  the  foot  of  the  fine,  or  condneion  of  it ;  which  includes 
the  whole  matter,  reciting  the  partiea,  day,  year,  and  place,  and  before  whom  it 
was  acknowledged  or  levied,  {d)  Of  this  there  are  inoentures  made,  or  engrossed 
at  the  chirograpber's  office,  and  delivered  to  the  cognizor  and  the  cognizee ;  usually 
bef^ning  uius,  "hoc  estfinatis  amcordia,  this  is  the  final  agreement,"  and  then 
recitiog  the  whole  proceeding  at  length.  And  thns  the  fine  is  completely  levied 
at  oommon  law. 

By  several  statnt«e  still  more  solemnities  are  enperadded,  in  order  to  render 
the  fine  more  univerBally  pablic,  and  lees  liable  to  De  levied  by  fiand  or  covin. 
And  first  by  27  £dw.  I,  *c  1,  the  note  of  the  fine  shall  be  openly  read  r  ^ogo  -i 
in  the  coort  of  common  plead,  at  two  several  da^  in  one  week,  and  ^  ' 

during  sndh  reading  all  pleas  shall  cease.  By  6  Hen.  IV,  a  14,  and  23  EUi.  c. 
d,  all  the  proceedings  on  fines,  either  at  the  time  of  acknowledgment,  or  previous 
or  subsequent  thereto,  shall  be  enrolled  of  record  in  the  court  of  common  pleas. 
By  1  Bic.  Ill,  c.  7,  confirmed  and  enforced  by  4  Hen.  VII,  c.  24,  the  fine,  after 
engrossment,  shall  be  openly  read  and  proclaimed  in  coort,  (during  which  dl 
pleas  shall  cease)  sixteen  times,  viz.:  four  times  in  the  term  in  which  it  is  made, 
and  four  times  in  each  of  the  three  succeeding  terms,  which  is  redaced  to  once 
in  each  term  by  31  Eliz.  c  2,  and  these  proclamations  are  indorsed  on  the 
back  of  the  record,  (e)  It  is  also  enacted  by  23  Eliz.  c.  3,  that  the  chirographer  of 
fines  shall  every  term  write  out  a  table  of  uie  fines  levied  in  each  county  m  that 
term,  and  shall  affix  them  in  some  open  part  of  th«  court  of  common  pleas  all 
the  nest  term :  and  shall  also  deliver  the  contents  of  such  table  to  the  sheriff 
of  every  county,  who  shall  at  the  next  assizes  fix  the  same  in  some  open  place 
in  the  court,  for  the  more  ])nblic  notoriety  of  the  fine. 

2,  Finea,  thus  levied,  are  of  fonr  kinds^  1.  What  in  our  law  French  is  cdled 
a  fine  "gur  cognisance  de  droil,  come  ceo  ^ue  il  ad  de  son  done;"or,  a  fine  upon 
acknowledgment  of  the  right  of  the  cognizes,  as  that  which  he  hath  of  the  gift 
of  the  cognizor.  (/)  This  is  the  beat  and  surest  kind  of  fine ;  for  thereby  the 
deforciant  in  order  to  keep  his  covenant  with  the  plaintiff,  of  conveying  to  him 
the  lands  in  question,  and  at  the  same  time  to  avoid  the  formality  of  an  actual 
feoffinent  and  livery,  acknowledges  in  court  a  former  feof&nent,  or  gift  in  pos- 
session, to  have  been  made  by  him  to  the  plaintiff.  This  fine  is  therefore  said 
to  be  a  feofihient  of  record ;  the  livery,  thus  acknowledged  in  court,  being 
equivalent  to  an  actual  livery :  so  that  this  assurance'  is  rather  a  confession  of  a 
former  conveyance,  than  a  conveyance  now  originally  made ;  for  the  deforciant 
or  cognizor  acknowledges,  *cognoscit,  the  right  w  be  m  the  plaintiff,  or  r  ^g-g  -, 
cognizee,  as  that  which  ne  hatn  de  gon  done,  of  the  proper  gift  of  himself  <-  ^ 
the  cognizor,  2.  A  fine  "  sur  cognizance  de  droit  tantttm,"  or  upon  acknowl- 
edgment of  the  right  merely ;  not  with  the  circumstances  of  a  preceding  gift 
firom  the  cognizor.  This  is  commonly  used  to  pass  a  reversionary  interest, 
which  is  in  the  cognizor.  For  of  such  reversions  there  can  be  no  feoShient,  or 
donation  with  livery,  supposed ;  as  the  possession  during  the  particular  estate 
belongs  to  a  third  per8on.(  o)  It  is  worded  in'  this  manner ;  "  that  the  cognizor 
acknowledges  the  right  to  he  in  the  cognizee ;  and  grants  for  himself  and  his 
heirs,  that  the  reversion,  after  the  particular  estate  determines,  shall  go  to  the 
cognizee."  (A)  3.  A  fine  "  sur  concessit  "  is  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledges  no  precedent  right,  yet  grants  to 
the  cognizee  an  estate  de  novo,  usually  for  life  or  years,  by  way  of  supposed  com- 
position. And  this  may  be  done  reserving  a  rent,  or  the  like ;  for  it  operates 
as  a  new  grant,  (t)  4.  A  fine  "  sur  done,  grant,  et  render,"  is  a  double  fine,  com- 
prehending the  fine  sur  cognizance  de  droit  come  ceo,  Ac,  and  the  fine  sur  con- 

fd)  IMd.  i  ft.  (€)  Appendix,  Ko.  IV,  t  •. 

oxBinpIs  IiolTeiiliiflie  ApuonalK,  No.  IV. 

f  W  Wert.  Symb.  p.  8,1  M.  fi)  We«.  p,  S,  ( St  . 
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cesgit ;  and  may  be  need  to  create  pardcnlar  limitatioag  of  estate ;  whereas  the 
fine  sur  cognizance  de  droU  come  ceo,  fto,  conveys  notbing  bat  an  absolute 
eat&te,  either  of  ioheritaiice  or  at  least  of  freehold.  (_;')  In  Qiia  last  species  of 
fin^  the  cognizee,  after  the  right  is  acknowledged  to  be  in  him,  grants  back 
a^in,  or  renders  to  the  oognizor,  or  perhaps  to  a  stranger,  some  other  estate  in 
the  premises.  Bat,  in  general,  the  first  species  of  fine,  vur  cognizance  de  droit 
come  ceo,  &c,  is  the  most  used,  ae  it  conveys  a  clean  and  absolate  fi^hold,  and 
gives  the  cognizee  a  seisin  in  law,  withoat  any  actual  livery ;  and  is  therefore 
called  a  fine  exeouted,  whereas  the  others  are  bat  executory. 

3.  Wc  are  next  to  consider  the /orce  and  effect  of  a  fine.  These  principally 
depend,  at  this  day,  on  the  common  law,  and  the  two  statotes,  4  Ken.  Vli,  & 
34,'  and  32  Hen.  VIII,  c.  36.  The  ancient  common  law,  with  respect  to  this 
r*3541  P^^^*!  *i8  very  forcibly  declared  by  the  statatel8£dw.I,in  taesewords: 
^  J  "  And  the  reason  why  such  solemnity  is  required  in  the  passing  of  a  fine, 
IB  this;  because  the  fine  is  so  nigh  a  bar,  and  of  so  great  force,  and  or  a  nature 
so  powerful  in  itself,  that  it  precludes  not  only  those  which  are  parties  and 
privies  to  the  fine,  and  their  heirs,  but  all  other  persons  in  the  world,  who  are 
of  ihll  age,  out  of  prison,  of  sound  memory,  and  within  the  four  seas,  the  day 
of  the  fine  levied ;  unless  they  put  in  their  claim  on  the  foot  (i)  of  the  fine 
within  a  year  and  a  day."  Bnt  this  doctrine,  of  barring  the  right  by  non-claim, 
was  abolished  for  a  time  by  the  statute  made  in  34  Edw.  Ill,  c  16,  which  admitted 

t arsons  to  claim,  and  falsify  a  fine,  at  any  indefinite  distance ;  (l)  whereby,  as 
ir  Edward  Coke  observes,  (wi)  great  contention  arose,  and  few  men  were  sure 
of  their  possessions,  till  the  parliament,  held  4  Hen.  VII,  reformed  that  mischief 
and  excellently  moderated  between  the  latitude  given  by  the  statute  and  the 
rigour  of  the  common  law.  For  the  statute,  then  made,  (n)  restored  the  doo- 
tnne  of  non-claim ;  but  extended  the  time  of  claim.  So  that  now,  by  that 
statute,  the  right  of  all  strangers  whatsoever  is  bound,  unless  they  make  claim, 
by  way  of  action,  or  lawful  entry,  not  within  one  year  and  a  day,  as  by  the  com- 
mon law,  bnt  within  Jive  years  ^r  proclamations  made:  execept  feme-coveri^s, 
in&nts,  prisoners,  persons  beyond  the  seas,  and  such  as  are  not  of  whole  mind ; 
who  have  five  years  allowed  to  them  and  their  heirs,  after  the  death  of  their 
husbands,  their  attaining  full  age,  recovering  their  liberty,  returning  into  Eng- 
land, or  being  restored  to  their  right  mind.  (5) 

It  seems  to  have  been  the  intention  of  that  politic  prince.  King  Henry  VTI, 
to  have  covertly  by  this  statute  extended  fines  to  have  been  a  bar  of  estates-tail, 
in  order  to  unfetter  the  more  easily  the  estates  of  his  powerful  nobility,  and  lay 
r*3551  ''^^"^  more  open  to  alienations:  being  well  aware  that  power  wiU 
t  ^   always  accompimy  property.    But  doubts  having  arisen  whether  they 

could,  by  mere  implication,  be  adjudged  a  sufficient  bar  (which  they  were 
expressly  declared  n«^  to  be  by  the  statnte  de  donis),  the  statnte  32  Hen.  VIII, 
c.  36,  was  thereupon  made;  which  removes  all  difficulties,  by  declaring  that  a 
fine  levied  by  any  person  of  full  age,  to  whom  or  to  whose  ancestors  lauds  have 

fij  Sftlk.  su. 

rtj  9iirJdBii,uitlilnUuiCaHonMS.  (Ud  not  jiwle  pott,  u  printed  br  Betthdet,  and  In  1  InA  (U. 
Tbore  wen  tfaen  fbnr  mstfauda  of  idaloiltif ,  ao  u  to  mTord  bdna  mnalndcd  by  a  Una .  L  Bj  aelioa.  t, 
Br  eDMiiiiKHicIiclaiin  on  ths  reoordBlUieybpfof  tbe  flne.  1.  B;  entrf  on  tha  lands.  4.  waontlBul 
diiliu.    a  lust.  G18,    The  second  ii  Dotnowin  Ibreennder  ttigftiCnM  ofHenr*  Vn. 

(t)Ut.iUl.  frnjilnttsis.  r>>J  «  U«d.  vn,  o.  U.    SwpasaUl 

(S)  Bv  016 statute 3  and  4  Willtam TV,  v.  74,  $  IS,  evei? tenant  in  taUla empowvod  to  dl*- 
poge,  either  ab«olQt«ly  iji  fee-dinpl«  or  for  a  leas  estate,  of  the  londa  entailed,  as  against  all 

SBrsona  who  misht  Dare  claimed  the  landa  by  force  of  the  estate  t^  if  It  had  not  been  ao 
efeatad.'  Bj  the  40th  Mctioo  it  in  enacted,  that  eveiy  diapontion  of  lands  under  this  gUtaU, 
bj  &  tenant  in  tail,  mav  be  eCfected  by  anv  deed  {bnt  not  bv  nil!)  b;  wUob  he  eonld  har«  dia- 
posed  of  the  same  if  ne  had  been  mised  in  f^  ;  provided  that  no  diKpoaition  resting  onh-  fn 
oontiBot  shall  be  of  anj  force  onder  this  act,  althongh  snch  oootract  phaJl  be  evidenoed  hj 
deed ;  and  if  the  tenant  in  tail  making  the  dispositjnn  be  a  mafried  woman,  the  oonoaimuM  at 
her  hasband  in  necessorr  te  give  effect  to  the  same.  Br  the  4tst  aeotion  it  is  enacted,  that  ereiy 
as.'inrance  made  nnder  thix  net  (except  leases  not  eiceeoing  31  years)  xh^  be  inoperative  mUeei 
it  is  enrolled  within  six  mnntbA.  The  &4th  seotion  makes  a  fnruier  eioepUon  as  to  copyholds,  aa 
b>  which  dnrollment  is  not  rNinired,  otherwise  than  on  the  court  rolls. 
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Ix^n  entailed,  shall  be  a  perpeinal  bar  to  them  and  tlieir  heirs  claimiiiK  by  force 
of  Bnch  entail;  unleas  the  fine  be  l^ed  by  a  woman  aft«r  the  death  of  her  hue- 
band,  of  lands  which  were,  by  the  gift  of  him  or  his  ancestors,  assigned  to  her 
in  tail  for  her  jointure;  (0)  or  nnless  it  be  of  lands  entailed  by  act  of  parlia- 
mdn'        '■'  ■      '   ■  ■    ■■ 


ment  or  letters  patent,  and  whereof  the  reTeraion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  these  statatee,  it  appears 
that  a  fine  is  a  solemn  conveyance  on  record  from  the  cognizor  to  the  oogoizee, 
and  that  the  persons  bound  bj  a  fine  are  parties,  privies  and  gtrangera. 

The  parlies  are  either  the  cognizor  or  cognizees,  and  these  are  immediately 
concluded  by  the  fine,  and  barred  of  any  latent  right  they  might  have,  even 
thongb  nnder  the  legal  impediment  of  covertnre.  (6)  And  indeed,  as  thia  ig 
almost  the  only  act  that  a  feme-covert,  or  married  woman,  is  permitted  by  law 
to  do  (and  that  becanse  she  is  privately  examined  as  to  her  voluntary  consent, 
which  removes  the  general  snapicion  of  compulsion  by  her  husband),  it  is  there- 
fore the  nsual  ana  almost  the  only  safe  method,  whereby  she  con  join  in  the 
sale,  settlement,  or  incnmbronce,  of  any  estate. 

Primes  to  a  fine  are  snch  as  are  any  way  related  to  the  parties  who  levy  the 
fine,  and  claim  nnder  them  by  any  right  of  blood  or  other  right  of  representa- 
tion. Snch  as  are  the  heirs  general  of  the  cognizor,  the  issue  in  t^  since  the 
statute  of  Henry  the  Eighth,  the  vendee,  devisee,  and  all  others  who  must  make 
title  by  the  persons  who  levied  the  fine.  For  the  act  of  the  ancestor  shall  bind 
the  heir,  ana  the  act  *of  the  principal,  his  substitute,  or  snch  as  claim  ,  m^xa  1 
tinder  any  conveyance  made  by  him  subsequent  to  the  fine  so  levied,  (p)   '  ■• 

Strangers  to  a  fine  are  all  other  persons  in  the  world,  except  only  parties  and 

Erivies,  And  these  are  also  bound  oy  a  fine,  nnless,  within  five  years  after  proc- 
imations  made,  Ikey  interposs  their  claim;  provided  they  are  under  no  legal 
uapedimente,  and  have  then  a  present  interest  in  the  estate.  The  impediments, 
a  4  hath  befoi'c  been  said,  are  coverture,  infancy,  imprisonment,  insanity,  and 
pbsence  beyond  sea;  and  persons,  who  ai-e  thus  incapacitated  to  prosecute  their 
rights,  have  five  years  allowed  them  to  put  in  their  claims  after  such  impedi- 
ments are  removed.  Persons  also  that  have  not  a  present,  fant  a  future  interest 
only,  as  those  in  remainder  or  reversion,  have  five  yearsfallowed  them  to  claim 
>Q,  from  the  time  that  such  right  accrues,  (g)  And  if  within  that  time  they 
neglect  to  claim,  or  (b_y  the  statute  4  Ann.  0. 16,)  if  they  do  not  bring  an  action 
to  try  the  right  within  one  year  after  making  ffach  claim,  and  prosecute  the 
lame  with  effect,  all  persons  whatsoever  are  ban«d  of  whatever  ri^t  they  may 
have,  by  force  of  the  statute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  necessary  that  the  parties 
should  have  some  interest  or  estate  m  the  lands  to  be  affected  by  it.  Else  it  were 
oossible  that  two  strangers  by  a  mere  confederacy,  might  without  any  risk 
defraud  the  owners  by  levying  fines  of  their  lands;  for  if  the  attempt  be  discov- 
ered, they  can  be  no  safierers,  but  must  only  remain  in  statu  quo;  whereas  if  a 
tenant  for  life  levies  a  fine,  it  is  an  absolute  forfeiture  of  his  esUte  to  the  remain- 
der-man or  reversioner,  (r)  if  claimed  in  proper  time.  It  is  not  therefore  to  be 
supposed  that  such  tenants  will  frequently  run  so  great  a  hazard;  but  if  they 
do,  and  claim  is  not  duly  made  within  five  years  after  their  re^>ective  terms 
expire,  (s)  the  estate  is  forever  barred  by  it.  Yet  where;  a  stranger,  whose  pre- 
sumption cannot  be  thus  punished,  ofBcionsly  interferes  in  an  estate  which  in 
nowise  belongs  to  him,  ^his  fine  is  of  no  effect ;  and  may  at  any  time  be  r  ^^^^  -1 
set  aside  (unloas  by  such  as  are  partiea  or  privies  thereunto)  {I)  "by  plead-   L  ' 

ing  that  "partes  finis  nihil  habuerunt."  And,  even  if  a  tenant  for  years,  who 
hath  only  a  chattel  interest,  and  no  freehold  in  the  land,  levies  a  fine,  it  operates 
nothing,  hut  is  liable  80'  be  defeated  by  the  same  plea,  (u)     Wherefore  when  a 

CoJ a«e itataM  11  Heo.  VH, a.  16^  (f)^Sla».SJ.  (a)  Oo.  Utt.  Sn.  fr/Ca.Utt.Wl. 

(tJtLar.ia.  tlJB^.ta.  fnHBup.Ut.    Haidj.  «U. 

(6)  [A  fine  hvied  bf  ft  hmatio  was  valid  in  law,  thDQKh  in  eqnity  leliof  might  have  been  had, 
S  Ten. 678;  4Bep.  134;  12  id.  134;  1  Per  and  D.  1»6. ] 
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lessee  for  ^ears  is  disposed  to  leiy  s  fine,  it  is  nsnal  for  him  to  make  »  feofitaient 
first,  to  displace  the  estate  of  the  rerersioner,  (v)  and  create  a  new  freehold  hy 
disaeiran.  And  thne  much  for  tlie  conTeyiinoe  or  aesniance  by  fine:  which  not 
onlj,  like  other  convejanoes,  binds  the  grantor  himself,  and  his  heirs;  hut  also 
all  mankind,  whether  concerned  in  the  transfer  or  no,  if  thej  &il  to  pat  in  their 
claims  within  the  time  allotted  by  law. 

IV.  The  fourth  species  of  assurance,  by  matter  of  record,  is  a  common  recovery.  (7) 
Concerning  the  original  of  which  it  was  formerly  observed,  (w)  that  oonunon 
recoreries  were  invented  by  the  ecclesiastics  to  elnde  the  statutes  of  mort- 
main ;  and  afterwards  encouraged  by  the  finesse  of  the  conrte  of  law  in  12  Edw. 
IV,  in  order  to  pnt  an  end  to  lul  fettered  inheritances,  and  bar  not  only  estates- 
tail,  hat  also  all  remainders  and  rererdons  expectant  thereon.  I  lun  now,  there- 
fore, only  to  consider  first,  the  nature  of  a  common  recovery;  and,  secondly,  its 
force  and  effect. 

And,  first,  the  nature  of  it :  or  what  a  common  recorery  is.  A  common 
recovery  is  so  far  like  a  fine,  thai  it  ia  a  suit  or  action,  either  actual  or  fictitious; 
and  in  it  the  lands  are  recovered  against  the  tenant  of  the  freehold;  which 
reoovery,  being  a  supposed  adjudication  of  the  rights  binds  all  persons,  and  vesta 
a  fr«e  and  abw)lute  lee-simple  in  the  reooveror.  A  recovery,  tnerefore,  being  in 
the  nature  of  an  action  at  law,  not  immediately  compromised  like  a  fine,  bat 
carried  on  throneb  every  regular  stage  of  proceeding,  I  am  greatly  apprebenave 
that  its  form  and  method  will  not  be  easily  nuderstood  by  the  8tn%nt  who  is 
r  *3AS  1  '^'^^  7^^  acquainted  *with  the  course  of  judicial  proceedings ;  which  can- 
I-  -I   not  be  thoroughly  explained,  till  treated  of  at  large  in  the  third  hook  of 

these  Commentaries.  However,  I  shall  endeavor  to  state  its  nature  and  progresB, 
as  clearly  and  concisely  as  I  can ;  avoiding,  as  far  as  possible,  all  technical  terms 
and  phrases  not  hitherto  interpreted. 

Let  us,  in  the  first  place,  suppose  David  Edwards  (x)  to  be  tenant  of  the  free- 
bold,  and  desirous  to  suffer  a  conunon  recovery,  in  order  to  bu  all  entails, 
remainders,  and  reversions,  and  to  ooDvev  the  same  in  fee-simple  to  Francis 
Golding.  To  efi'eot  this,  Golding  is  to  bring  an  action  against  him  for  the 
lands ;  and  he  accordingly  sues  out  a  writ,  ealled  a  pracipe  quod  reddat,  because 
those  were  its  initial  or  most  operative  words,  when  Uie  law  prooeedings  were  in 
Latin.  In  this  writ  the  demandant  Golding  alleges  that  the  defendant  Edwards 
(here  called  the  tenant)  has  no  legal  title  to  the  land;  but  that  he  came  into 
possession  of  it  after  one  Hugh  Hunt  had  tuned  the  demandant  out  of  it  (y) 
The  subsequent  proceedings  are  made  up  into  a  record  or  recovery  roll  (>)  u 
which  the  writ  uid  complamt  of  the  demandant  are  first  recited:  whereupon 
the  tenant  appears,  and  calls  upon  one  Jacob  Morland,  who  is  supposed,  at  the 
original  purchase,  to  have  warranted  the  title  to  the  tenant ;  ana  therenpon  he 
prays  tiiat  the  said  Jacob  Morland  may  be  called  in  to  defend  the  title  which 
he  so  warranted.  This  is-  called  the  voucher,  vocatio,  or  calling  of  Jacob  Iloi^ 
land  to  warranty ;  and  Morland  is  oalled  the  vouchee.  Upon  uiis,  Jacob  Uor- 
land,  the  vouchee,  appears,  is  impleaded,-  aad  defbnds  the  title.  Whereupon 
Qolding,  the  demandant,  desires  leave  of  the  court  to  imparl,  or  confer  with  the 
vouchee  in  private;  which  is  (as  usual)  allowed  him.  And  soon  afterwards  the 
demandant  Golding  returns  to  court,  but  Morland  the  vouchee  disappears,  or 
makes  default  Whereupon  judgment  is  given  for  the  demandant  Golding, 
now  called  the  recoveror,  to  recover  the  lauds  in  qsestion  ae^nst  the  tenant, 
|.,3,gi  Edwards,  who  is  now  the' reooveree ;  *and  Edwards  has  judgment  to 
L  *"^  J  recover  of  Jacob  Morland  lands  of  equal  value,  in  recompense  for  the 
lands  BO  warranted  by  him,  and  now  lost  by  his  default;  which  is  agreeable  to 
the  doctrine  of  warranty  mentioned  in  the  preceding  chapter,  (a)   This  is  called 

fv)  Hudi.  4M.    >  Lev.  M.  fur}  Fafvt  IIT,  fUl.  fit}  Bm  Appokdli,  BiK  T. 

fg.Hl.  (•«>««■  (^JtHttSi 

(7)  Oommon  reooreries  era  now  abolished  in  Bagbnd  bv  atatnte  3  ud  4  WOliaiD  IT,  o.  74. 
Thai  am  alio  -i^"'-^  by  eipcMi  Matste  in  nine  of  the  Uaited  States,  but  wen  nem  mncb 
cinploTnd  in  any  of  tJiem, 
568 
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the  recompense,  or  recovery  in  vaiue.  Bnt  Jaoob  Morluid  having  no  londH  of 
his  own,  being  nannllj'  the  cryer  of  the  oonrt  (who,  from  being  frequently  thas 
Tonched,  is  lulled  the  c&mmon  wntchee),  it  is  plain  that  Edwards  has  oalj  a 
nominal  recompense  for  the  land  so  recorered  against  him  by  Qolding;  which 
lands  are  now  absolutely  rested  in  the  said  recoveror  by  jndgment  of  law,  and 
seisin  thereof  is  delivered  by  the  sheriff  of  the  oonnty.  So  uiat  this  coUnsira 
recoreiT  operates  merely  in  the  nature  of  a  oonveyance  in  fee-simple,  from 
Edwaros  the  tenant  in  tail,  to  Oolding  the  pnrchaser. 

The  recoyerr,  here  deseribed,  is  with  a  single  Toucher  only;  but  sometimes  it 
is  with  »  doiifile,  treble,  or  &rther  voucher,  as  the  exigency  of  the  case  may 
require.  And  indeed  it  is  now  nsnal  always  to  have  a  recovery  with  double 
voucher  at  the  least:  hy  first  conveying  an  estate  of  freehold  to  any  indifferent 
person,  against  whom  uie  pradpe  is  bron^t ;  and  then  he  vouchee  the  tenant 
in  tai^  who  vouches  over  the  common  vouchee.  (A)  For,  if  a  recovery  be  had 
immediatelj  against  tenant  in  tail,  it  bars  only  such  estate  in  the  premises  of 
which  he  is  then  actually  seised ;  whereas  if  the  reooverv  be  had  against  another 
peraon,  and  the  tenant  in  tail  be  voncbed,  it  bars  every  latent  right  and  interest 
which  he  may  have  in  the  lands  recovered,  (c)  If  Edwards  therefore  be  t«nant 
of  tile  freehold  in  posseSBion,  and  John  Barker  be  tenuit  in  tail  in  remainder, 
here  Edwards  doth  first  vouch  Barker,  and  then  Barker  vouches  Jacob  91  orlond, 
the  common  vonchee ;  who  is  always  the  last  person  vouched,  and  always  makes 
defoult:  whereby  the  demandant  Golding  recovers  tbe  land  against  tne  teniuit 
Edwards,  and  Iklwards  recovers  a  recompense  of  equal  v^ne  against  Barker, 
the  first  vouchee;  who  recovers  the  like  against  Morland,  the  common  vonohee, 
against  whom  such  ideal  recovery  in  value  is  always  ultimately  awarded. 

*This  supposed  recompense  in  value  is  the  reason  why  the  issue  in  tail  r  ,„«(,  -i 
is  held  to  be  oaired  by  a  common  recovery.  For  if  the  reooveree  should  *■  -' 
obtain  a  recompense  m  lands  from  the  common  vouchee  (which  there  is  a  -^om- 
bllity  in  contemplation  of  law,  though  a  very  improbable  one,  of  his  doing), 
these  lands  would  supply  the  place  of  those  so  recovered  from  him  by  collusion, 
and  would  descend  to  the  issue  in  tail,  (d)  This  reason  will  also  hold  with  equal 
force,  as  to  mo»t  remainder-men  and  reversioners;  to  whom  the  possibility  wilt 
remain  and  revert,  as  a  ftall  recompeuse  for  the  reality,  which  they  were  other- 
wise entitled  to :  but  it  will  not  always  hold :  and  tnerefore,  as  Pigot  says,  (a) 
the  judges  have  been  even  astuti,  in  inventing  other  reasons  to  maintain  uie 
anthori^  of  recoveriea.  And,  in  particular,  it  hath  been  said,  tiiat,  though 
the  estafe-tail  is  gone  from  the  reooveree,  yet  it  is  not  dettroyed,  but  miif  trans- 
/erred;  and  still  subsists,  and  will  ever  continue  to  subsist  (by  oonstruction  of 
law)  in  the  recoveror,  his  heirs  and  assigns :  and,  as  the  estate-tail  so  continues 
to  subsist  forever,  the  remainders  or  reversions  expectant  on  the  determination 
of  such  an  estate-tail  can  never  take  plaee.  (8) 

To  snoh  awkward  shifts,  such  aubtile  refinements,  and  such  strange  reasoning, 
were  our  ancestors  obliged  to  have  recourse,  in  order  to  get  the  mtter  of  that 
stnbbom  statute  de  donts.  The  design  for  which  these  contrivanoes  were  set  on 
foot,  were  certainly  laudable ;  the  unnveting  the  fetters  of  estatea-t^,  which  were 
attended  with  a  legion  of  mischiefs  to  the  commonwealth :  but,  while  we  ap- 
plaud the  end,  we  cannot  but  admire  the  means.  Our  modem  courts  of  jnstioe 
have  indeed  adopted  a  more  manlv  way  of  treating  the  subject;  by  considering 
common  recovenes  in  no  other  lignt  than  as  the  formal  mode  of  conveyance,  by 
which  tenant  in  tail  is  enabled  to  aliene  his  lands.    But,  since  the  ill  oonse- 

A 

bofly  wse 


I)  rCbtef  jDKtIoB  inileB  hu  deolamd  OaA,  "Mr.  Pigot  has  oonfbimded  MmMlf  nd  eveir 


who  reads  hi*  booh,  bj  endeavoiiiig  to  give  raasons  for  and  expUbi  ooramcm  n 


erioK.    I  only  wy  tblt"  he  adds,  "to  ehow  tiul  wben  men  attraipt  to  give,  n 

recoveries,  thej  ran  into  abrardities,  aod  the  whole  of  what  tbej  uy  U  nniatelli^ble  Jargon 
and  teamed  no&Heniio.    They  hare  been  in  hm  some  bnndreds  of  yean,  hare  raned  gronad 
by  tjmo,  and  n-e  inuiit  nnw  tolce  tboin,  as  tbey  really  are,  as  oommon  aeaaranc«a.''^  1  Wlls.  73-1 
Vol.  L— 'iS  660 


^:.;^,00' 


.gic 


S61  Alienation  bt  Matekb  of  Record.  [Book  IL 

r  *361 1  1°^°''^  °^  fettered  inbeiitatioeB  are  now  eeuerally  seen  *tuid  allowed, 
'■  -'  and  of  couree  the  utility  and  expedience  of  setting  them  at  liberty  are 
apparent ;  it  hath  often  been  wished,  that  the  process  of  this  conveyance  was 
Bbortenei,  and  rendered  less  subject  to  niceties,  by  either  totally  repealing  the 
etatnte  de  donit ;  which,  perhaps,  by  reviving  the  old  doctrine  of  conditional 
fees,  might  give  birth  to  many  Htigations:  or  lay  yeiting  in  eveiy  tenant  in  tail, 
of  fall  age,  the  same  abaolute  fe&-8tmple  at  once,  which  now  he  niay  obtain 
whenever  he  pleases,  by  the  collnsiYe  fiction  of  a  cominoa  recovery ;  though  this 
might  possibly  bear  bard  upon  tiiose  in  remainder  or  reversion  by  abridging  the 
chances  tber  would  otherwise  frequently  have,  as  no  recovery  can  be  snnered  in 
the  intervals  between  term  and  term,  which  sometimes  continue  for  near  five 
months  together:  or,  lastly,  by  empowering  the  tenant  in  tail  to  bar  the  estate- 
tail  by  a  solemn  deed,  to  be  made  in  t«rm  time,  and  enrolled  in  some  court  of 
record:  which  is  liable  to  neither  of  the  other  objections,  and  is  warranted  not 
only  by  the  usage  of  our  American  colonies,  and  the  decisions  of  our  own 
courts  of  justice,  which  allow  a  tenant  in  tail  (without  fine  or  recovery)  to  ap- 
point his  estate  to  any  charitable  aea,{f)  but  also  by  the  precedent  of  the 
statute  f  jr)  21  Jac.  I,  c.  19,  which,  in  case  of  the  bankrupt  tenant  in  tail,  em- 
powers Ms  comiDissioners  to  sell  the  estate  at  any  time,  by  deed  indented  and 
enrolled.  And  if,  in  so  national  a  ooncem,  the  emoluments  of  the  officers  con- 
cerned in  passing  recoveries  are  thought  to  be  worthy  attention,  those  might  be 
provided  for  in  ^e  fees  to  be  paid  upon  each  enrollment. 

3.  The  force  and  effect  of  common  recoveries  may  appear,  from  what  has  been 
Bud,  to  be  an  absolute  bar  not  only  of  all  estates-tait  but  of  remainders  and 
revereions  expectant  on  the  detenninadon  of  such  estates.  So  that  a  tenant  in 
tail  may,  by  this  method  of  assurance,  convey  the  lands  held  in  tail  to  the  recov* 
eror,  his  heirs  and  assigns,  absolutely  free  and  discharged  of  all  conditions  and 
limitations  in  tail,  and  of  all  remainders  and  reversions.  But  by  statute  34  and 
35  Hen.  VIII,  c.  20,  no  recovery  had  against  tenant  in  tail,  of  the  king's  gift, 
whereof  the  remainder  or  reversion  is  in  the  king,  shall  bar  each  eetat^-taii,  or 
the  remainder  or  reversion  of  the  crown.  And  by  the  statute  11  Hen.  VU,  c 
20,  no  'woman,  after  her  husband's  death,  shall  suffer  a  recovery  of  lands 


settled  on  her  by  her  husband,  or  settled  on  her  husband  and  her  by  any 

'    '  by    ■  ■   ■     -■  "'■        "  ...... 
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of  his  ancestors.  And  Sy  statute  14  Eliz.  c.  8,  no  tenant  for  life,  of  any  sort, 
can  suffer  a  recovery,  so  as  to  bind  them  in  remainder  or  reversion.  For  which 
reason,  if  there  be  tenant  for  life,  with  remainder  in  tail,  and  other  remainders 
over,  and  the  tenant  for  life  is  desirous  to  suffer  a  valid  recovery;  either  he,  or 
the  tenant  to  the  praci^e  by  him  made,  must  vouch  the  remainder-man  in  tul, 
odierwise  the  recovery  is  void;  but  if  he  does  vouoh  such  remainder-man,  and 
he  appears  and  vouches  the  common  vouchee,  it  is  then  good;  for  if  a  man  be 
vouched  and  appears,  and  suffers  the  recovery  to  be  had  wainst  the  tenant  to 
the  prtBcipe,  it  is  as  effectual  to  bar  the  estate-tail  as  if  he  himself  were  the 
recoveree.  {h) 

In  all  recoveries  it  is  necessary  that  the  reooveree,  or  tenant  to  the  pra- 
cipe,  as  be  is  luoally  called,  be  actually  seised  of  the  beehold,  else  the  recovery 
is  void.  {%)  For  all  actions,  to  recover  the  seisin  of  lands,  must  be  brough't 
u^ainst  the  actual  tenant  of  the  freehold,  else  the  sujt  will  lose  its  effect;  since 
the  freehold  cannot  be  recovered  of  him  who  has  it  not.  And  though  these 
recoveries  are  in  themselves  &buloas  and  fictitious,  yet  it  is  necessary  that  there 
be  actoree  fabula,  properly  (fualified.  But  the  nicety  thought  by  some  modem 
practitioners  to  be  requisite  in  conveying  the  legal  freehold,  in  order  to  make  a 
good  tenant  to  the  prtscipe,  is  remov^  by  the  provisions  of  the  statute  14 
Oea  II,  c.  20,  which  enacts,  with  a  retrospect  and  conformit^to  the  ancient  mie 
of  law,  (y)  that,  though  the  legal  freehold  be  vested  in  lessees,  yet  those,  who  are 
entitled  to  the  nest  freehold  estate  in  remainder  or  reversion  may  make  a  good 
tenant  to  the  pracipe; — that  though  the  deed  or  fine  which  creates  such  tenant 

If)  Sm  paun  tn.  (ff)  Sm  pan  M.  Ut)  8<dk.  STl. 
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be  anbsaqnent  to  the  jndgment  of  reoorery,  vet,  if  it  be  in  the  same  term,  the 
reooTsrj  Efaftll  be  vaUa  in  lav ; — and  tha^  tiiongh  the  recovery  it«elf  do  not 
appear  to  be  entered,  or  be  not  ro^hirlj  entered,  on  record,  yet  the  deed  to  make 
a  tenant  to  tlie^(Ki>w,anddeioIiu«the  osea  of  t^e  recoTery,  Bfaoll  *after  rcocg-i 
a  posaesaion  of  twenty  years,  be  Bnffioieut  evidenoe,  on  behalf  of  a   I-  ^ 

pnrahaaer  for  valuable  conuderstion,  that  such  recovery  vas  duly  suffered.  And 
this  may  sufflce  to  give  the  stndent  a  general  idea  of  common  recoveries,  the 
last  n>ecies  of  aasuranoe  by  matter  of  record. 

Before  I  conclude  thia  nead,  I  mnst  add  a  word  concerning  deed^  to  lead,  or 
to  declare,  the  ttses  of  fines,  and  of  recoveries.  For  if  they  be  levied  or  suffered 
without  any  good  consideration,  and  without  anv  uses  declared,  they,  like  other 
conveyances,  enure  only  to  the  use  of  him  who  levies  or  suffers  them.  (A)  And 
if  a  consideration  appears,  vet  as  the  most  usual  fine,  "  avr  co^nimnce  ae  droit 
come  ceo,  &&,  conveys  an  absolute  estate,  without  any  limitations,  to  the  cog- 
niiee ;  and  as  common  recoveries  do  the  same  to  the  recoveror ;  these  aseuraaces 
conld  not  be  made  to  answer  the  purpose  of  &mily  settlements  (wherein  a  vari- 
ety of  uses  and  designations  is  very  often  expedient),  unless  their  force  and 
effect  were  subjected  to  the  direction  of  other  more  complicated  deeds,  wherein 
pariiicular  usee  can  be  more  particularly  expressed.  The  fine  or  recovei^  itself, 
uke  a  power  ouoegfuned  in  mechanics,  may  be  applied  and  directed  to  give  effi- 
cacy to  an  infinite  variety  of  movements  in  the  vast  and  intricate  machine  of  a 
voluminous  iamily  settlement  And  if  these  deeds  are  made  previous  to  the 
fine  or  reoovery,  tney  are  called  deeds  to  lead  the  uses ;  if  subseonent,  deeds  to 
declare  them.  As  if  A,  tenant  in  tail,  with  reversion  to  himaeli  in  fee,  would 
settle  his  estate  on  B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee;  that 
is  what  by  law  he  has  no  power  of  doing  effectually,  while  his  own  estate-^l  is 
in  being.  He  therefore  usually,  after  making  the  settlement  proposed,  covenants 
to  levy  a  fine  (or  if  there  be  any  intermediate  remainders,  to  suffer  a  recovery) 
to  E,  and  directs  that  the  same  shall  enure  to  the  uses  in  sach  settlement  men- 
tioned. This  is  now  a  deed  to  lead  the  uses  of  the  fine  or  recovery ;  and  the  fine 
when  levied,  or  recovery  when  snffered,  shall  enure  to  the  uses  so  specified,  and 
no  other.  For  though  ±^  the  cognizee  or  recoveror,  hath  a  fee-simple  vested  in 
himself  by  the  fine  or  recovery;  yet,  by  the  operation  of  this  deed,  he 
*becomes  a  mere  instrument  or  conduit-pipe,  seised  only  io  the  rue  of  B,  r«3g4i 
G,  and  D,  in  suooessive  order :  which  use  is  executed  immediately,  by  ■-  ' 

force  of  the  statate  of  Hses.  (0  Or,  if  a  fine  or  recovery  be  had  without  any 
previous  settlement,  and  a  deed  be  aftencards  made  between  the  parties,  declar- 
ing the  uses  to  which  the  same  shaD  be  applied,  this  will  be  equally  good,  as  if 
it  had  been  expressly  levied  or  sQffered  in  consequence  of  a  deed  directing  its 
operation  to  those  particular  uses.  For  by  statute  4  and  5  Ann.  c.  16,  indent- 
ures to  declare  the  uses  of  fines  and  recoveries,  made  after  the  fines  and 
recoveries  had  and  suffered,  shall  be  good  and  effectual  in  law,  and  the  fine  and 
recovery  shall  enure  to  such  uses,  and  be  esteemed  to  be  only  in  trust,  notwith- 
standing any  doubts  that  had  arisen  on  the  statute  of  frauds,  29  Car.  II,  c  3,  to 
the  contrary. 

fij  ThT*  ^ootriiw  m  _.      .  ,      

mant  In  the  Appeiulii,  NO.  n,  tl.  wem»l 

■ud  CeelUa  Bnker  bi  life.  naalBda' to  John  B 

to  Coellln  Buiur  In  (be;  and  now  InHnded  to  be  h , 

Abnhiun  and  Cecilia  BaAerdll  the  murliea  of  John  BaAar  ViUl  KMherine  BawHdi,  and  111 
Baikerlbrllft:  nmabKleT  to  bvMeea  to  preaarre  (he  oomUnnnl  renalndan:  naalBder*~  ■-■- 
erlne  Ibrllfc,  Ibr  bar  Jolnlnic ;  remainder  h>  oUm' muteea,  rara  Hrm  of  Ira  n«udt«d  fi 
——  'ruandothor  wna  of  m  marrlase  In  taBi  remainder  to  the  daiwbtanln  tail;  ioihu 
Br  In  tall;  remainder  to  CaoUla  Baiker  In  fta.  How.  It  I*  neceaaiUT.  In  order  lo  bartbe< 
barker,  aadUierer-'"^"~  ■*-""*--•  •^™—  *>>-•-  —..<.—-«  i.»  -..^.^.j  ,.««h-.».....i. 
lit  proper  Ifortbotii 
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enne  loruiei  lor  oar  joinian ;  Evmwnaerw  ounr  imateea.  tot  a  lermoi  are  naui 
the  Sru  and  other  aona  of  m  marrlase  In  taBi  remainder  to  the  daiwbtanln 

Barker  In  tall;  remainder  to  CaoUla  Baiker  In  fee.    How.  It  I*  MceaaiUT.  Inordc 

John  Barker,  aad  the  rewUnden  cipeetaat  thereon,  that  a  reooreri  be  aoAivdoflbepTeDlaea;  and  it  I 
tboti|fa  nsnal  -t  U  bj  no  meana  neoaaHrr;  *ee  Forrester,  107]  that,  a  order  to  make 
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OHAPTER  XXIL 
OF  ALIENATION  BY  SPECIAL  CUSTOM. 

Ws  are  next  to  consider  assnrsncea  by  specif  cnetom,  obtmning  only  in 
Mrticalar  places,  and  relative  only  to  a  particttlar  epeoies  of  real  property. 
This,  therefore,  is  a  very  narrow  title ;  being  confined  to  copyhold  Iwid^  and 
snch  caatomary  estates  as  are  holden  in  ancient  demesne  or  in  manors  of 
a  similar  nature ;  which,  being  of  a  very  pecnliar  kind,  and  originally  no  more 
than  tenancies  in  pnre  or  pnvileged  villenage,  were  never  alienable  by  deed; 
for,  as  that  mi^t  tend  to  aeftst  the  lord  of  his  seieniory,  it  is  therefore  a 
forfeiture  of  a  copyhold,  (a)  Nor  are  they  transferaole  by  matter  of  record, 
even  in  the  king^  courts,  bnt  only  in  the  court  baron  of  the  lord.  (1)  The 
method  of  doing  this  is  generally  "by  svrrmder ;  thongb  in  some  manors,  by 
special  custom,  recoveries  maybe  anffbred  of  copyholds:  (6)  but  these  differing 
in  nothing  material  irom  recoreries  of  tree  land,  save  only  that  they  are  nw 
anfiered  in  the  king's  courts,  bnt  in  the  court  baron  of  the  manor,  I  uiall  con- 
fine myself  to  conveyances  by  Burrender,  and  their  consequences. 

Surrender,  gwTeumredditio,  ia  the  yielding  up  of  the  estate  by  the  tenant  into 
the  handfi  of  the  lord,  for  such  purposes  ae  in  the  surrender  are  expressed.  As, 
it  may  be,  to  the  nee  and  behoof  of  A  and  his  heirs ;  to  the  use  of  bis  own 
r  *366 1  ^^^ '  ^^^  ^^  Vi)te.  The  process,  in  most  manors,  is  that  *the  tenant 
t  -I   comes  to  the  steward,  either  in  court  (or  if  the  custom  permits,  outof 

court),  or  else  to  two  customary  tenants  of  the  same  manor,  provided  there 
be  also  a  custom  to  warrant  it ;  and  there,  by  delivering  up  a  rod,  a  glove,  or 
other  symbol,  as  the  custom  directs,  resigns  into  the  hands  of  the  loro^  br  the 
hands  and  acceptance  of  his  said  stewt^,  or  of  the  said  two  tenants,  all  his 
interest  and  title  to  the  estate ;  in  trust  to  be  again  granted  out  by  the  lord,  to 
such  persons  and  for  such  usee  ae  are  named  in  the  surrender,  and  the  custom 
of  the  manor  will  warrant  If  the  surrender  be  made  out  of  court,  then  at  the 
next  or  some  subsequent  court,  the  jury  or  homage  must  present  and  find  it 
upon  their  oaths;  which  presentment  is  an  information  to  the  lord  or  his 
steward  of  what  has  been  transacts  out  of  court.  Immediately  npon  such 
surrender,  in  court,  or  upon  presentment  of  a  surrender  made  out  of  court,  tjie 
lord  by  his  steward  grants  the  same  land  ^ain  to  cestui  que  use  (who  is  some- 
times, though  rather  improperly,  called  the  surrenderee),  bo  hold  by  the  ancient 
rents  and  customary  services ;  and  thereupon  admits  him  tenant  to  the  copy- 
hold, according  to  the  form  and  effect  of  the  surrender,  which  must  be  ezacuy 
pursued.  And  this  is  done  by  delivering  up  to  the  new  tenant  the  rod  or  rfove, 
or  the  like,  in  the  name,  and  as  the  symhol,  of  corporal  eeisiQ  of  the  lands  and 
tenements.  Upon  which  admission  he  pays  a  fine  to  the  lord,  according  to  the 
custom  of  the  manor,  and  takes  the  oath  of  fealtr.  (2) 

In  this  brief  abstract  of  the  manner  of  transferring  copyhold  estates  we  may 
plainly  trace  the  visible  footsteps  of  the  fendal  institutions.  The  fie^  being  of 
a  base  nature  and  tenure,  is  unalienable  without  the  knowledge  and  consent  of 
the  lord.  For  this  purpose  it  is  resigned  up,  or  surrendered  into  his  bands. 
Custom,  and  the  indutgenoe  of  the  law,  which  favoors  liberty,  baa  now  given 

faj  UU.  f  74.  (*J  Moot.  OT. 

(1)  [ndi  i«  tni6,  beisMue  real  Mttona,  which  tlotie  wera  eonoliulve  as  to  tike  Ulle,  oonld  only 
be  Inoo^  to  raoover  oopyholds  in  tiie  lori'a  oonit.  But  ^eotment  is  oommoiilv  tnon^  in  tM 
mparior  oonits  to  recover  the  potwesBion  of  oopjholdB.     See  1  Jao.  and  W«L  649.  ] 

(8)  [Femea-oovert  uid  inJaotB  mag  be  admitted  bv  1^^  Utome7  ot  guardian,  and  iu  defbolt 
erf  toefr  vpeaianoe,  the  lord  toaj  appoint  a  pDanQaii  or  athjmer  for  that  pnipoee.  If  the 
fliiet  are  vot  paid,  the  lord  mav  enter  and  reoeive  the  profits  till  he  is  BstiBfied,  aeconntiiig 
ycarif  Ibr  tlio  same  upon  demaad  of  the  perwa  or  tiersoiu  enUtled  to  UM  mrpltu,  bnt  do  for- 
Mtme  dull  be  inouned  bj  iuOutM  or  feme«-coveit  for  not  appealing,  ta  tiiaMng  to  pay  fines 
9  Om.  I,  o.  S».} 
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the  tenant  a  right  to  name  his  BQCcesBor ;  but  formerly  it  was  tar  otherwia& 
And  I  am  apt  to  suspect  that  this  right  is  of  mnch  the  same  antiquity  with  the 
introdnctioa  of  ases  with  respect  to  freehold  lands ;  for  the  alienoe  of  a  copy- 


hold had  merely  ju8  fiduciarium,  for  which  "there  was  no  ramedy  at  j-  «„«  ■> 
law,  but  only  by  subpana  in  chancery,  (c)    When,  therefore,  the  lordhad   '-  * 

accepted  a  anrrender  of  his  tenant's  interest,  npon  confidence  to  le-grant  the 
estate  to  another  person,  either  then  expressly  named  or  to  be  ^^rwards 
named  in  the  tenant's  wiU,  the  ohanoery  enforced  this  trust  as  a  matter  of  con- 
sdeooej  which  jurisdiction,  though  seemingly  new  in  the  time  of  Edward  IV,  (d) 
was  generally  acquiesced  in,  as  it  opened  ULe  way  for  the  alienation  of  copy- 
holds, as  well  as  of  ftmhold  estates,  and  as  it  rendered  the  us«  of  them  both  eqnuly 
devinble  by  testament  Yet,  even  to  this  day,  the  new  tenant  cannot  be  admit- 
ted bnt  by  oompomtion  with  the  lord,  and  paying  him  a  fine  by  way  of  acknowl- 
edgment tbr  the  lioenee  of  alienation.  AM.  to  this  the  plain  leudal  iuYestitur^ 
by  delivering  tlie  symbol  of  aeisin  in  presenoe  of  the  other  tenants  in  open 
court;  "qitando  hasta  vel  aUud  eorjwMua  qvidlibat  porrigiiur  a  domino  m 
inveeiitwraiH  faeera   dicanie;    gua  aaiiem   coram  duobtu  vaaaUia  golemnitor 

ei  dtdet  f  (e)  and,  to  crown  the  whole,  the  oath  of  fealty  is  annexed,  the  rery 
d  of  fendal  snbjectioi      "  "     ■■  •     -  ■  '  '    ■      ■■    ■ 


,    tion.    From  all  which  we  may  lairly  conclude,  that 
had  ^here  been  no  other  endenoe  of  the  fiict  in  the  rest  of  our  tenures  and 


ertates,  t^  very  existence  of  copyholds,  and  the  manner  in  which  they  are 
faansfened,  womd  incontostibly  proye  the  very  uniTersaJ  reception  which  tiiis 
northern  aystem  of  property  for  along  time  obtained  in  this  isluid ;  and  which 
ooaunanioMed  itseu,  or  at  least  its  similitude,  even  to  our  veiy  vlUeiiu  and 
bondmen. 

This  method  of  oonveyance  is  so  essential  to  the  nature  of  a  copyhold  estate, 
that  it  ouinot  properly  be  transferred  by  any  other  asBoranoe.  Ko  feoffinent  or 
grant  has  any  operauon  thereupon.  If  I  would  exchange  a  copyhold  estate 
with  another,  I  ouinot  do  it  by  an  ordinuy  deed  of  exchange  at  the  common 
law,  but  we  m&st  surrender  to  each  other's  use,  and  the  lord  will  admit  ns  ac- 
cordingly. If  I  would  devise  a  copyhold,  I  must  surrender  *it  to  the  r  *g.g  i 
nseof  mylaat  willandtestament;(3)audin  my  will  I  must  declare  my   ••  ' 

intentions,  and  name  a  devisee,  who  will  then  be  entitled  to  admission.  ^/)  A  fine 
or  recovery  had  of  copyhold  lands  in  the  lung's  court  may,  indeed,  if  not  duly 
reversed,  Mter  tiie  tenure  of  the  lands,  and  convert  them  into  firank  fee,  ( g) 
which  ii  defined  in  the  old  book  of  tenures  (A)  to  be  "land  pleadable  at  the  com* 
mon  law ;"  bnt  upon  an  action  on  the  case,  in  the  nature  of  a  writ  of  deceit, 
brought  by  the  lord  in  the  king's  court,  such  fine  or  recovery  will  be  leveraed, 

fel  Cm.  Jtt.  tm.  (dj  Bn>.  Air.  tft  miamtptr  ccvte.  10.  (tj  FtmL  M,  t.  S. 

'  ' '  "o.  Copyk.  I H.  fg\OaSat.Brm.l.iH^air*Qloiiaim>.    r.  K.  B.  U. 


(el  Cto.  J»e.  I 
(/)  Co.  Copy) 


.A-*«/l-. 


J 3)  [Td  prevent  the  tMnirenoe  of  the  evils  wMoh  freqaeuttf  i«Biilt«d  from  the  deviaots  of  oop;- 
d  laode  omittinff,  either  from  ueglixence  or  ignorance,  to  atuTender  them  to  the  nwe  of  their 
wins,  it  WW  eDsotedbv  5!i  Qeo.  ni,  &  193,  that  where,  by  the  costoni  of  «atj  maiHR  in  Bn^md 
or  Irelaad,  any  oopj^iild  tenant  theraof  ma;  by  will  diBDoaa  of  m  wptdnt  hi*  oc^yhold  tenemant, 
tiw  Hune  hftvuc  bMn  Bitmod«ned  to  snob  omh  tm  shdl  be  by  snoli  will  deolania,  evtt;  diipod- 
tion<Hrahai|[edfanvsaohoopf  holds,  or  of  anv  right  or  dtle  to  the  mme.  made  by  any  Boch  will 
b;  any  penon  who  ehall  die  tlba  paning  Uiit  sot  (vli.,  13  July  1815),  ahall  m  as  ein«taal, 
€Utktmgh  HO  utrrtntder  U  mai*  to  9i»ym^  tutk  vtB,  aa  it  woold  have  been  had  •noh  nureDder 
been  nude.  Bnt  tiie  olalmanta  nnder  Die  devise  nrnst  par  the  stamp  dnties,  Ibea,  Ac.,  incident 
to  a  snnendei,  aa  well  aa  those  upon  admieslon.  Before  the  panfau  of  thiaaot,  equitf  woold  re- 
lieve in  bvoi  of  a  wife  ot  vonnger  children  (but  not  of  a  brother,  gTaodohildrenfOT  natoral 

-ciia — , 1. 7jholdB  were  devised  for  the  pa/mrat  of  debt*.    See  t  Alk.  3W;  3  Bro. 

where  a  somnder  by  a  married 
om  of  the  manor,  the  want  of  a 
Wij  ontj  aids  the  vont  of  a  formal  snr- 
renaeTp  aaa  uih  KuiTiTDuisr  m  tms  case  is  matter  ui'  sabstence,  uid  reqafren  to  be  aocompanied 
bj  the  separate  ezamination  of  the  wife.  5  Bar.  and  Aid.  493 ;  I  Bowl,  and  B.  61.  S.  C.  where 
□opf  hold  premises  have  been  snrrendered  to  snoh  obcs  as  tiie  owner  shall  appoint,  the  apt^tmeDt 
maf  be  made  by  will,  and  a  snnendei  to  thenses  of  snch  will  was  out  neceswiy  even  before  this 


IC.  and  S.  168.] 
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the  lord  will  recover  hia  jurisdictioii;  and  the  lands  irill  be  restored  to  their 
former  state  of  copyhold,  (t)  (4) 

In  order  the  more  clearly  to  apprehend  the  natnre  of  tbia  peoaliar  aaaorance, 
let  ns  tak«  a  separate  riev  of  ite  several  parts ;  the  sonender,  the  preeentmrakt, 
and  the  admittance. 

1.  A  sarrender  by  an  admittance  snbaeqnest  whereto  the  conTeyance  ia  to  re- 
ceive its  perfection  and  confirmation,  is  rather  a  manifestation  of  the  alienor's 
intention,  than  a  transfer  of  any  interest  in  possession.  For,  till  admittance  of 
centtttf  que  ufe,  the  lord  teketh  ootioe  of  the  surrenderor  as  his  tenant ;  and  he 
shall  receive  the  profits  of  the  land  to  his  own  use,  and  shall  diat^iarf^  all  aer- 
vioee  dne  to  the  lord.  Yet  the  interest  remains  in  him  not  absolutely,  bat  sub 
iM}d»;  for  he  cannot  pass  away  the  land  to  any  other,  or  make  it  snbjectto  any 
other  incumbrance  than  it  was  subjeot  te  at  the  time  of  the  surrender.  But  no 
manner  of  legal  interest  is  vested  in  the  nominee  before  admittence.  If  he  enters, 
he  is  a  tre^asser,  and  punishable  in  an  action  of  trespass :  (6)  and  if  he  sar- 
renders  to  the  use  of  another,  such  aurraader  is  merely  void,  and  by  no  matter 
exjtost  facto  can  be  confirmed.  For  though  he  be  admitted  in  purmuutoe  of  the 
original  surrender,  and  thereby  acquires  ^terwords  a  sofflclent  and  plenaryin- 
terest  fls  absolute  owner,  yet  nis  second  surrender  previous  to  his  own  admit- 
tance is  absolutely  void  ab  initio  ;  becanee  at  the  time  of  such  surrender  he  hod 
but  a  possibility  of  an  interest,  and  could  therefore  transfer  nothing ;  and  no 
snbseqnent  adniittanoe  can  malra  ui  act  good,  which  was  od  initia  void.  Yet, 
though  upon  the  ori^nal  surrender  the  nominee  hath  but  a  possibility,  it  is 
however  such  a  possibility  as  may,  whenever  he  pleases,  be  rednoed  to  a  oertoiaty ; 
for  he  cannot  either  by  force  or  fiatid  be  depnved  or  deluded  of  the  efieote  and 
finite  of  the  surrender ;  bat  if  the  lord  refuse  to  admit  him,  he  is  compellable 
r*369l  ^  ^°  ^^^^  abillin  ohanoery,  or  a  mandoflHtA :  {k)  *aad  the  snrrendsror 
>-  -I  can  in  no  wise  defeat  his  grant;  bis  hands  being  forever  bound  from 
disposing  of  the  land  in  any  other  way,  and  his  month  forever  stopped  from  re- 
voking or  countermanding  his  own  d&liberate  act.  (I) 

%.  As  to  the  pregentmeni  ;  that,  by  the  generai  custom  of  manors,  is  to  be 
made  at  the  next  conrt  buron  immediately  after  the  surrender ;  but  bv  speeiai 
custom  in  some  places  it  will  be  good,  though  made  at  the  second  or  ouer  sub- 
sequent court  And  it  is  to  be  brought  into  court  by  the  sonM  prsons  that 
took  the  surrender,  and  then  to  be  presented  by  the  homage ;  and  m  all  pointe 
material  must  correspond  with  the  true  tenor  of  the  surrender  itself  And 
therefore,  if  the  sarrender  be  conditional,  and  the  presentment  be  absolute,  both 
tiie  surrender,  presentment,  and  admittance  thereupon,  are  wholly  void :  (m)  the 
surrender,  as  being  never  truly  presented;  the  presentment,  as  being  false;  and 
the  admittence,  as  being  fonnded  on  such  untrue  presentment  If  a  man  sur- 
renders out  of  court,  and  dies  before  presentment,  and  presentment  be  made 
after  his  death,  according  to  the  custom,  that  is  sufficient  (n)  So,  too,  if  cMtujf 
que  ute  dies  before  presentment,  yet,  upon  presentment  made  after  hia  death,  hia 
heir  according  to  the  custom  shall  be  admitted.  The  same  law  is,  if  those,  into 
whose  hands  the  surrender  is  made, die  before  presentment;  for,  upon  suffi- 
cient proof  in  court,  that  such  a  surrender  was  made,  the  lord  shall  be  oom- 
pelled  to  admit  accordingly.    And  If  the  steward,  the  tenants,  or  others  into 

10  S«e  Book  m,  page  IM.  (M  *  Bon.  Sep.  1>7.  (I|  Co.  Co^.  (  W. 

(M)  Ibid,  f  «.  <■)  Co.  UM.  W. 

(4)  [Now  a  person  wbo  has  a  losaleHtateineoppbddlsiidgmviHRpoM  thersof,  sod  iMrtte 

entsU.bj  surrender;  if  im  estate  be onlf  an  equitable  one,  he mav  effect  the  ume  pvpoaas  bf 
deed.     Seetheatatntei)f»aiid4  Wm.  IV,c,74,  Bfl.  50toM.] 

(5)  [The  Burrenderee  would  not  now  be  oonsidered  attespoaMT;  fbr  it  haa  been  detMmfoed 
that  he  may  recover  in  aa  ojettiUHnt  againat  the  sarrendBmr,  npon  a  demise  Ipid  after  the  tat- 
render,  wliere  thero  was  on  admittanoB  of  uncU  party  before  tnal :  bnt  a«  the  snmndenir  after 
the  BcrreiidHr  is  cuDsiderod  merely  a,  trustee  for  the  Qominee,  it  ebonld  xeem  tiiat  the  decinon 
would  have  been  Uie  same  eym)  jf  t)ie  subaequeut  admittance  bad  not  been  proved.  1 T.  B.  COO ; 
eBunr.2764;  16Saat,90e.] 
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whose  hajids  such  fnirrender  is  mode,  refuse  or  n^lect  to  liring  it  in  to  be  pre- 
seated,  npoQ  a  petitiun  preferred  to  the  lord  in  his  court  baron,  the  jnrty  grieved 
ahull  find  remedy.  But  if  the  lord  will  not  do  bim  right  and  jnetioe,  he  may 
sae  both  the  lord,  and  them  that  took  the  sarrender,  in  chancery,  and  shall  tlieie 
find  relief.(<()  (6) 

*3.  Admittance  ta  the  last  stage,  or  perfection,  of  copyhold  asanranoes.  rco^fk-i 
And  this  is  of  three  sorth:  first,  an  admittance  upon  a  voluntary  grant  ^  ^ 
trma  the  lord ;  aocondly,  an  admittance  upon  EaiTender  by  the  former  tenant ; 
and,  thirdly,  an  admittuioe  upon  a  descent  &om  the  anoestor. 

In  admittances,  even  npon  a  vo2u»toryaran/  from  the  lord,  when  copyhold 
lands  have  escheated  or  reverted  to  him,  tne  lord  is  considered  as  an  instrumeut. 
For  though  it  is  in  hie  power  to  keep  the  lands  in  hie  own  bauds;  or  to  diqwss 
of  them  at  bis  pleasure,  by  grautii^  an  abeolnte  fee-simple,  a  fireehold,  or  a 
chattel  interest  therein ;  and  quite  to  change  their  nature  from  oopyhold  to  socage 
tenure,  so  that  he  may  well  be  reputed  their  absolute  owner  and  lord ;  yet  if  be 
will  Btill  oontinue  to  dispose  of  uem  as  oopyhold,  he  is  bound  to  observe  the 
ancient  custom  precisely  in  every  point,  and  can  neither  iu  tenure  nor  estate 
introdnce  any  kind  of  alteration ;  for  that  were  to  create  a  new  copyhold ;  where- 
fore in  this  respect  the  law  acconuts  him  custom's  inatmmeiit  For  if  a  copyhold 
for  lil^&lls  into  tiiA  lord's  hands,  by  the  tenant's  death,  though  the  loramay 
destroy  the  tenure  and  enfranchise  the  land,  yet  if  he  grants  it  out  again  by 
copy,  he  can  neither  add  to  nor  diminish  the  ancient  rent,  nor  make  any,  tiie 
minutest,  variation  in  other  respects:  {p)  nor  is  the  tenant's  estate,  so  granted, 
subjeot  to  any  chutes  or  incumbrances  by  the  lord.(0) 

In  admittances  upon  surrender  of  another,  the  lord  is  to  no  intent  repnted  bb 
owner,  but  wholly  aa  an  instrument :  and  the  tenant  admitted  shall  likewise  be 
subject  to  no  chuges  or  incumbrances  of  the  lord ;  for  his  claim  to  the  estate  is 
solely  nnderbim  that  made  the  snrrender.(r) 

And,  as  in  admittances  upon  surrenders,  so  in  admittances  upon  descents,  by 
the  death  of  the  ancestor,  tne  lord  *i8  usol  as  a  mere  instrument ;  imd  r*4Ni  -i 
as  no  manner  of  interesi;  passes  into  him  by  the  surrender  or  the  death  ^  ^ 
of  his  tenant,  so  no  interest  passes  out  of  nim  by  the  act  of  admittance.  And 
therefore  neither  in  the  one  case  nor  the  other,  is  any  respect  had  to  the  quantity 
or  qnali^  of  the  lord's  estate  in  the  manor.  For  whether  he  be  tenant  m  fee  or 
for  years,  whether  he  be  in  possession  by  right  or  by  wrong,  it  is  not  material ; 
since  the  admittances  made  by  him  shall  not  be  impeachol  on  account  of  his 
title,  because  they  are  judicial,  or  rather  ministerial  acts,  which  every  lord  in 
possession  is  bound  to  perform.(8) 

Admittances,  liowever,  upon  surrender,  differ  from  admittancee  upon  descent 
in  tJiis,  that  by  surrender  nothing  is  vested  in  ceatuy  que  use  before  admittance, 
no  more  than  in  voluntary  admittances ;  but  upon  descent  the  heir  is  tenant 
by  copy  immediately  upon  the  death  of  his  ancestor ;  not  indeed  to  all  inteute 
and  purposes,  fbr  he  cannot  be  sworn  on  the  homage,  nor  maintain  an 
acUon  in  the  lord's  conrt  as  tenant;  but  to  most  intents  the  law  taketh 
notice  of  him  aa  of  a  perfect  tenant  of  the  land  instantly  upon  the  death  of 
hie  ancestor,  especially  where  he  is  concerned  with  any  stranger.    He  may  enter 


(p)  Co.  CODTh.  f « 

(r)4BGp.  Sr.    Co. 


UtL  W.  It)  (  B«p.  n.     I  Sep.  IW. 


h,  evritf  BQErandei  and  deed  of  Barrender  which 
a  Booept  or  shall  accept,  and  evai7  will  and  oodici),  »  oop;  of 
which  shall  be  delivered  to  the  lord,  liu  gtewanl  or  deputy  stavaid,  ont  of  oouit,  or  at  a 
coon  in  the  absence  of  a  homage,  ah^l  be  entered  iu  the  court  rolls  by  mch  lord,  etewEurd  or 
deputy,  and  auoh  enbj  shall  be  of  equal  effect  with  an  enti;  made  in  pimuauce  of  a  proBont- 
ment :  and  prosenljiieiit  of  the  mneuder,  will,  or  other  matter  on  which  an  admittance  ia 
fuonded,  shall  not  be  esttentjal  to  the  Tuidity  of  the  admittance.  The  xtatnte  also  declanta 
Uieueremoiiy  of  presentment  to  be  out  eaaential  to  the  validity  of  an  admittance,  and  fttrther 
nnaots  that  admittance  may  be  made  at  any  time  or  place  wiUiont  holding  any  court  for  the 
pmpose.] 
oWe  are  a  unmber  of  BuhMquant  acts  Nnending  and  extending  the  one  here  referred  to. 
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into  the  land  before  admittance ;  may  take  the  proflte ;  maypaniritany  tregpaev 
done  npoa  tlie  ground;  (A  nay,  npon  BatiBfriog  the  lord  for  nis  fine  due  npon 
the  descent,  may  aurrender  into  the  hands  of  the  lord  to  whatever  nse  he 
|>leaseB.  (7)  For  which  reasons  we  mav  conclnde,  that  the  admittance  of  an  heir 
18  principally  for  the  benefit  of  the  lord,  to  entitle  faim  to  his  fine,  and  Bot  so 
moch  neoessBiy  for  the  strengtheniag  and  completing  the  heir's  title.  Hence 
indeed  an  observation  might  arise,  that  if  the  benefit,  which  the  heir  is  to 
receive  by  the  admittance,  is  not  eqnal  to  the  charges  of  the  fine,  he  will  never 
come  in  and  be  admitted  to  his  copyhold  in  conrt ;  and  so  the  lord  mav  be 
r*372 1  ^^'^°^^  ^  ^^^  ^^^  Bnt  to  this  we  may  reply  in  •the  words  of  Sir 
*■  -I  Edward  Coke,  (u)  "  I  assnre  myself,  if  it  were  in  the  eleotion  of  tiie  heir 
to  be  admitted  or  not  to  be  admitted,  he  would  be  best  contented  wiUiont  admit- 
tance ;  bnt  the  custom  of  ever^  manor  is  in  this  point  compulsory.  For,  either 
upon  ^n  of  forfeiture  of  their  copyhold,  or  of  mcurring  some  grettt  penalty, 
the  heirs  of  copyholders  are  enforced,  in  every  manor,  to  come  into  ooort  and 
be  admitted  according  to  the  custom,  within  a  short  time  after  notioe  given  of 
their  aooestor's  decease." 


CHAPTER  XSm. 
OF  ALIENATIONS  BT  DEVISE. 

The  last  method  of  conveying  real  property  is,  by  dmise,  or  disposition  con- 
tained in  a  man's  last  will  and  testament.  And,  in  considering  this  snl^ect,  I 
shall  not  at  present  inqnire  into  the  nature  of  wills  and  testaments,  which  are 
more  properly  the  inatruments  to  convey  personal  estates ;  bat  only  into  the 
original  and  antiquity  of  devising  real  estates  by  will,  and  the  consmiction  of 
the  several  statut^  upon  which  that  power  is  now  founded. 

It  soems  sufficiently  clear,  that,  before  the  conquest,  lands  were  devisable  br 
wilL  (a)  But  upon  tke  introduction  of  the  military  tei^ures,  the  restnunt  of 
devising  lands  naturally  took  place,  as  a  branch  of  the  feudal  doctrine  of  non- 
alienstiou  without  the  consent  of  the  lord.  (&)  And  some  have  questioned 
whether  this  restraint  (which  we  may  trace  even  from  the  ancient  Germans)  (c) 
was  not  founded  upon  truer  principles  of  policy,  than  the  power  of  wantonly 
disinheriting  the  heir  by  will,  and  transferring  the  estate,  through  the  dotage  or 
caprice  of  the  ancestor,  from  those  of  his  blood  to  utter  strangers.  For  this, 
it  IS  alleged,  maintain^  the  balance  of  property,  and  preventea  one  man  from 
growing  too  big  or  powerful  for  his  neighbours;  since  it  rarely  happens, 
r*374 1  ^^"-^  ^^^  same  man  is  heir  td  many  others,  thoneh  by  art  and  manage- 
L  »'♦  J  ment  he  may  fluently  become  their  devisee.  Thus  the  ancient  law  of 
the  Athenians  directed  that  the  estate  of  the  deceased  should  always  descend  to 
his  children ;  or,  on  fiulnre  of  lineal  descendants,  should  go  to  the  collateral 
relations:  which  had  an  admirable  effect  in  keeping  up  equality,  and  preventing 
the  aocnmulation  of  estates.  Bat  when  Solon  ((0  made  a  slight  alteration,  by 
permitting  them  (though  only  on  &ilare  of  issue)  to  dispose  of  their  lands  by 
testament,  and  devise  away  estates  from  the  collateral  heir,  this  soon  prodnoed 
on  excess  of  wealth  in  some,  and  of  poverty  in  others :  which  by  a  natural  pro- 
gression, first  produced  populur  tumults  and  dissensions;  and  these  at  length 
ended  in  tyranny,  and  the  utter  extinction  of  liberty ;  which  was  quickly  fol- 
lowed by  a  total  subversion  of  their  state  and  nation.  On  the  other  hand,  it 
rij  1  Bep.  n. 

(cj  nmU.  <fa  aor.  G 
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would  BOW  seem  hard,  oa  aooonat  of  some  ftbuees,  (Thioh  are  the  natural  ooa- 
lequenoe  of  boo  agency,  wheu  coupled  with  human  infirmity),  to  debar  the 
owner,  of  Lands  from  distributing  them  after  his  death  as  the  exigence  of  his 
famllj  affiure,  or  the  iastioa  due  to  bis  oreditorB,  may  perhaps  require.  And 
this  powor,  if  prudently  managed,  bos  with  us  a  pecnli^  propriety ;  by  prevent- 
ing  tne  very  evil  which  resulted  from  Solon's  institution,  the  too  great  accumu- 
lation of  property ;  which  is  the  natural  oonseqnenoe  of  our  doctrine  of  suc- 
cession by  primogeniture,  to  which  the  AtbeniaoH  were  strangera.  Of  this 
accumnlating  the  ill  effects  were  aeTerely  felt  eren  in  the  feudal  times :  but  it 
should  always  be  strongly  dieoouraged  in  a  commercial  country,  whose  welfare 
dependa  on  the  Dumber  of  moderate  fortunes  engaged  in  the  extension  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of  England  since  the  con- 
quest, no  estate,  greater  than  for  t«rm  of  years,  could  be  oiSpoaeA  of  by  testa- 
ment ;  (()  except  only  in  Rent^  and  in  some  ancient  burghi^  and  a  few  particular 
manors,  where  their  Saxon  immanities  by  special  indolgenoe  sitbaieted.  (/} 
And  though  the  feudal  restraint  on  alieuatioas  *by  dead  vanished  very  ^  ^„„,  •> 
early,  yet  this  on  wills  continued  for  some  centuries  after:  from  an  appre-  ^  -' 
hension  of  infirmity  and  imposition  on  the  testator  tn  ex/renii>,  which  made 
such  devises  suspicious.  (^)  Besides,  in  devises  there  was  wanting  that  general 
notoriety,  and  pnblic  designation  of  the  suooessor,  which  in  descents  is  apparent 
to  the  Deighboorhood,  and.  which  the  simplicity  of  the  common  law  always 
required  in  every  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doctrine  of  uses  as  a  thing 
distinct  from  the  land,  uses  began  to  be  devised  very  frequently,  (A)  and  tbe 
devisee  of  the  use  could  in  cbaacery  compel  its  execution.  For  it  is  observed 
by  Gilbert,  (t)  that,  as  the  popish  clci^y  then  generally  sat  in  the  court  of  chan- 
cery, they  considered  that  men  are  most  liberal  when  they  can  enjoy  their  pos- 
sessions no  longer :  and  therefore  at  their  death  would  choose  to  dispose  of  them 
to  those  who,  acoording  to  the  Buperstitions  of  the  times,  could  intercede  for 
their  happiness  in  another  worid.  But,  when  the  statute  of  uses  ( t')  had 
annexed  the  possession  to  the  use,  these  uses,  being  now  the  very  land  itself, 
became  no  longer  devisable  :  which  might  have  occasioned  a  great  revolution  in 
the  law  of  devises,  had  not  the  statute  of  wilts  been  made  about  five  years  after, 
Tiz :  33  Hen.  Vllt  c-  -1,  explained  bv  34  Hen.  VHI,  c,  5,  which  enacted,  that 
all  persons  heing  seised  in  fee-simpls  {except  feme-coverts,  fl^  infants,  idiots, 
and  persons  of  non-sane  memory)  might  by  will  and  testament  m  writing  devise 
to  any  other  pffrwm,  except  to  todies  corporate,  two-thirds  of  their  lands,  tena- 
meuts,  and  hereditaments,  held  in  chivalry,  and  the  whole  of  those  held  in 
socage :  which  now,  through  the  alteration  of  tenures  by  the  statute  of  Charles 
the  Second,  amounts  to  the  whole  of  their  landed  property,  except  their  copy- 
hold tenements. 

r«JlInM.T.  m  litt- (  m.    IIbM.111.  r«.)  OUbt.  L  T,  B.  1.  (kJT\owi.tlL 

rtj  On  DvTiMi,  7.  at  V  Hw.  Vm,  a.  !«.    Bus  Dyw,  IM. 

(1)  [Where  Imdi  are  (Mmvejed  to  tnutees,  ft  married  wonun  maf  hkve  the  power  of  ep- 

rating  the  dispoeitioa  of  land*  bald  in  trust  for  her  ^ter  her  death,  whieh  appointment  mast 
eieeut«d  like  the  will  of  a  f«a»-»oi«.  %  Te«.  610 ;  1  Bn>.  99.  And  It  hai  been  determined 
bf  the  hoQBe  of  Ivrds,  that  Uie  ^ipointment  of  a  mnried  woman  \»  etfeotnal  ajrajost  the  heir  at 
law;  tknaKh  It  depeode  onlr  upon  an  Mnenent  of  hsr  hniband  before  mintage  withoat  any 
wnvejancM  of  the  estate  to  tcDBlae*.    6  Bru.  P.  a  15fi.1 

Manied  woiMn  aie  now  in  some  of  Qie  nnited  Stsfee  given  full  aaUioritr  to  make  wIUb, 
theMMe  MifDniBarried.  Id  others  the  power  is  more  orleMreitriot«d-  SeeHedf.  on  Wills,  ZT. 
tTnder  the  Bngtirii  law  the  wift  mlgbt  exeoate  a  will  of  penonal^  wtth  the  cnnMiit  of  the 
tatubiuid,  but  M  nrifht  nerertheleaa  tntbdraw  hb  MMQt,  even  after  her  death.  Tneker  v.  Inman, 
4  If.  and  G.  104ft  When  Ute  etatate  did  not  expreealr  exetvde  manied  women,  it  was  held  in 
"■"' .-..--....... .  Little,  5  Ohio,  66;  but  In  Penn- 
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CoTporationB  were  excepted  in  these  etatates,  to  prevent  the  eztcooioii  of  gifts 
r  *376 1  ''^  mortmaiD ;  but  now,  by  oonstniotion  *o{  the  stcdinte  43  Ki&  cL  ^  it 
I-  -I  is  held,  that »  devise  to  a  oorpor^on  for  a  charitable  oae  is  ralid,  as  ope- 
rating in  the  nature  of  sa  a^oiiUmeni,  mthar  than  of  a  beguett.  And  indeed 
the  piety  of  the  jndges  hatii  formerlr  oanied  Utem  great  lengths  in  supporting 
such  ohairitable  nses ;  {k)  it  being  ndd  tliat  the  statnte  of  Elisabeth,  wbit^ 
&vourB  fuipointments  to  charities,  supersedes  and  repeals  tdl  foTTDer  statntec^  (/) 
and  supplies  all  defects  of  assunuioes :  (m)  and  tberafore  not  onljr  s  deriae  In  a 
corporation,  but  a  devise  b^  a  copyhold  tMuuit  without  sorreodeiing  to  the  nse 
of  hia  will,  (n)  and  a  derise  (nay  oven  a  settlement)  by  tenant  in  teil  witboat 
either  fiae  or  recovery,  if  made  to  a  diaritable  use,  are  good  by  way  of  appoint- 
ment, (o) 

With  regard  to  derisee  in  general,  experience  soon  riioved  bow  diSodlt  Mid 
hazardous  a  thing  it  is,  even  in  nuitt^  of  pnblio  utility,  to  depart  Cram  the 
rules  of  the  common  law;  which  are  so  nicely  coustroct«d  and  so  artifiraally 
connectod  together,  that  the  least  breach  in  any  one  of  them  disorders  for  a 
time  the  texture  of  tiie  whole.  Innumerable  frauds  and  perjuries  were  quickly 
introdnced  by  this  parliamentary  method  of  iuheritauoe ;  for  so  loose  was  the 
coastroction  made  upon  this  act  by  the  courts  of  law,  that  bare  notes  in  the 
hand-writing  of  another  person  were  allowed  to  be  good  wills  within  the 
statnte.  (p)  To  remedy  whioh,  the  statute  of  fhinds  and  perjuries,  29  Oar.  n,  a. 
3,  direct^  that  all  devises  of  lands  and  tenementa  shall  not  only  be  in  writing 
but  sign^  by  the  testator,  or  some  other  porson  in  his  presenoev  imd  li^  his 
express  direction ;  and  be  subscribed,  in  his  presenoe,  by  three  or  four  credible 
witnesses.  (2)  And  a  solemnity  nearly  similar  is  requisite  for  rercAins;  a  derise 
by  writing ;  though  the  same  ma?  be  also  revoked  by  burning,  cancelling,  tear- 
ing, or  obliterating  thereof  by  tiie  devisor,  or  in  bis  presence  and  with  hia 
consent :  (3)  as  likewise  impltmHy,  by  each  a  great  aud  entire  alteration  in  the 
circumstances  and  situation  of  the  derisor,  as  arises  from  marriage  and  the  birth 
of  a  child.  (?)  (4) 

f*;Cli.  Pioc.  »7i,       CO  Onb.  Bep.  «.    IP.  Wnu.  H§.  raJ  Daks'*  CbMrlt.  Ums,  Bt 

fn)  Moot.  8*0.  fo)  1  Vera.  Oa.    Ch.  Preo  IS.  fpj  Dyer,  79.   (>□.  EIli.  IW. 

_r;;CbriMoplnr«.  Cbristopbsr.  SOnoak.  «  Juljr, IHl.    Spnos  ■.  iMaw,  U  Ibe  CaOkftt,  tl  Hmt.  ITtt,  bf 

Wiliaot  da  (jny  and  Pu-ker.    See  page  Xt, 


(3)  The  wUk  aot,  1  Tie.  e.  98,  Tednoes  the  nomber  to  two.  And  b/  wction  U,  the  inconpa- 
teaoy  uf  a  witoesa  to  be  admitted  b>  prove  the  eteontioa  will  not  mvalidate  the  will.  See  1 
Jum.  on  Willtt,  102.  And  by  that  act  Uie  axecnCiun  of  all  wOls,  oodidls  tiiid  rerokmg  inatm- 
mentB  reqiiireg  the  boidh  fonualitiad.  The  teatMur  most  sign  at  the  foot  or  end  of  the  win ;  as 
towhkih,  see  Katote  15  and  16  Yio.  o.  34. 

(3)  [7101  respect  to  revocaUoii  in  general,  aee  1  Sanod.  377  to  279,  d.  Vbcn  a  teetator 
bMug  togiy  with  one  of  Ux  deviseee,  lore  hiK  will  into  foiir  piaoas,  bnt  was  preventad  from 
fluttiei  teariag  )L  partlj  bf  foroe  and  partly  bj  entreaty,  and  aft^irwardk  beooming  calm, 
exia««8Bd  hia  Batufaetiou  that  no  mat«rial  part  was  iiyared,  and  that  the  will  waa  oo  wqcm, 
the  eonrt  held  that  it  bw  been  irnipBrlr  left  to  the  jmy  to  any  whether  the  ttjstatOT  had  jws- 
feoted  hie  intention  of  oanoelling  the  will,  or  whether  he  was  ttopped  in  medio ;  and  the  iorr 
ha^ng  fbtmd  the  lattor,  the  ooart  reDued  to  diBtarb  the  verdiut.  SB.  and  A.  4S}.  But  where 
the  testator  threw  hie  will  into  the  fin,  ont  uf  whioh  it  waa  anotchad  bv  a  bj-atander,  and 
pntiwrved  without  the  teelatui'i  knowledge,  the  will  waa  held  to  be  canoeUed.    SBla.B.I<UX] 

mwt  bedone 

intent,  a  very  sli^t  li^nry „_ , _    .    . ,   . 

the  textator'B  name :  Uanimt  v.  Qaidiuex,  8  Sim.  73 ;  Baptiat  Chonih  c.  Bobbaita,  3  Pann. 
110 :  or  even  tsaiing  off  the  seal,  Ihoogh  the  «eal  itself  was  not  an  eweatial  fonnality.  Avery 
e.  Fixley,  4  Uaea.  480;  Prioe  e.  Fowel,  3  B.  and  If.  341.  AlUntioua  made  in  a  will  «ft» 
eiatmtlua,  by  interlineation  or  waanre,  ought  to  be  duly  attested  by  witaesaea  i  and  if  Ihia  be 
not  done,  the  interlineations  oannut  take  eSeot,  aod  words  eiaiied  evidently  with  ■  viev  to 
the  cbangee  whioh  the  inlerliueMtions  would  make,  will  still,  if  legible,  be  tieated  as  part  of 
the  will.  1  Jann.  on  Wills,  1.13 ;  Rodf.  on  WiUs,  315.  But  where  eraantea  are  made  m  a  will 
without  addition,  the  will  ia  revoked  pro  tanlo.    I  Jarm.  on  WUIa,  1^ ;  Kedf.  oo  Villa,  313. 

(4)  [Marriage  and  the  birth  of  a  po:<thutnouB  ohild  amooot  to  a  revooation.  5  T.  R.  49. 
■r»  .  .. , ..i^L   _!■  .  .1..-11  _i .1 ;i,  ;„ — .1.  -1— muii^e^  ii  notof  itat^  Bof- 

where  a  testator  had  devise^ 

her  obildren,  and  he  afterwaida 
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In  the  oonstniction  of  t^  lut  statnte,  (5)  it  hoe  been  adjudged  that  r  ,q»m  -• 
the  testator'B  name,  vritten  with  his  own  hand,  at  the  be^nning  of  *hi8  '-  ^ 


auxB,  did  not  animiDt  to  »  re 


Eenfon,  In  Doa  v.  Lcuoashire  5  T.  H.  58,  namely,  fts  being  'ii  tacit  condiHon  anneied  In  the 
wU)  when  nude,  thtt  it  iboald  not  take  elTeot,  if  thars  Bhonid  be  a  total  ohann  in  the  idtu&tfon 


of  tlie  taUatot*!  Gunilj,'  Iban  ca  Uie  cronnd  of  any  praramed  alteratioa  of  intention ;  whicb 
altentkm  of  intention  shoold  seem  in  legal  reasoning  not  veif  matenal,  aaless  it  be  oousideied 
as  sufficient  tu  fuund  a  pieeampCion  in  fact,  that  an  actual  reTOoation  has  fnllnwed  thereDpon. 
Bat,  upon  vhatcver  grounds  thla  rule  of  revocation  maj  be  supposed  to  stand,  it  is  on  all  hands 
aUowed  to  apply  only  in  ataaa  where  llie  wife  and  chil<tren,  the  new  objeats  of  dnty,  are  wholly 
niuirovided  fur,  and  when  there  ie  an  entire  dtHpositioQ  of  the  whole  estate  to  their  ezolusion 
and  prejudice.  This,  howeTer,  cannot  be  said  to  be  tbe  case,  where  the  same  persons,  who, 
after  the  making  of  the  will,  stand  in  the  legal  relation  of  wife  and  children,  were  before  apecifi- 
oallyoonlempMed  and  provided  for  by  the  testator,  though  under  a  different  character  and 
donomloatiotL''  S  East,  530.  See  6  Ves.  Jun.  666.  Where  two  wills  are  fbnnd  in  the  posses- 
don  of  the  tastator,  to  invaUdate  the  fliat  the  second  should  expressly  revoke,  or  be  oleariy  in- 
oompatiblfi  with,  the  first  devise,  for  no  subsequent  devise  will  revoke  a  prior  one,  unless  it  apply 
to  the  pame  subjecMnatter.  1  P.  Wm3.  345. ;  7  Bro.  P.  C.  344 ;  Cowper,  87.  A  devise  of  real 
property  is  not  revoked  by  the  bankruptcy  of  the  devisor.  The  master  of  the  rolls  swd,  "  from 
the  moment  the  debts  are  paid,  the  assignees  are  mere  trustees  for  the  baukmpt,  and  oan  be 
called  upon  to  convey  tu  him."-  In  tills  case  all  the  debts  were  paid,  and  the  bankrupt  had  been 
dt^  some  time.  14  Ves.  580.  See  also,  as  to  implied  or  coDHtmctive  revocations,  3  Uod.  £18; 
Sals.  59a;  3Uod.  iM3;  2  East,  4S8;  Carth.  81;  4  Bmr,  2512;  7  Ves.  Jan.  348;  Cowp,  818;  4 
East,  419;  2  N.  B.  491,  and  post,  "Title  by  Testament,"  489,  efieq."] 

It  has  been  repeatedly  held  in  the  trnited  States  that  the  subseq^uent  marrlaoe  and  blrtli  of  a 
child  are  an  implied  revocation  of  a  will,  but  that  either  marriage  o 

alone  have  that  effect.    And  it  is  also  held  that  the  presumed  revoc _-^    ^ 

(drcumstanoes  evidencing  a  different  intent.  Brush  v.  Wilklns,  4  Johns.  Co.  506;  TramerG. 
Beach,  4  Qi»j.  162 :  Ci<al«s  v.  Hughes,  3  Binu.  498 ;  Walker  r.  HaU,  34  Penn.  Bt.  483 ;  Bloomer 
r.  Bloomer,  3  Rradl.  Sor.  K.  339.  Some  changes  have  been  made  In  this  rale,  for  which  tiie 
reader  must  be  referred  to  the  statutes  of  the  several  states.  The  marriage  of  a  woman  revokCH 
a  will  previoosly  made.  Hodxden  c.  Lloyd,  3  Br.  C.  C,  534.  But  whether  this  would  be  so  in 
those  states  where,  alter  marnage,  a  woman  has  the  same  power  to  make  a  will  as  before,  may 
well  be  donbled. 

The  English  atatate  of  wills,  1  Tic.  o.  36,  provides  ttiat  no  will  shall  be  revoked  by  any  pre- 
nmption  of  intontion  on  the  ground  of  an  alteration  in  dronmatanoes,  bnt  it  also  makes  mar- 
riage an  absolnte  revocation. 

(5)  [As  to  what  tihall  be  deemed  a  sufficient  compliance  with  this  act,  see  1  Foublan<]ne  on 
Eqmty,  193 ;  Phil,  on  Evid.  chap.  8,  sec  B.  It  is  observable,  that  the  statute  requires  that  the 
wul  shall  be  in  leriling,  but  it  SDOuld  seem  it  would  suffice  if  In  print,  and  signed  by  the  testa- 
tor.   Semble.Sit.aadS.liSe. 

It  next  requires,  that  the  will  shall  be  ligned  by  the  testator,  or  some  other  pereon  In  his 

SMBncB  and  by  his  express  direction.  The  first  case  in  which  this  quentinn  was  raised  was 
mayne  v.  Stanley,  H  Lev.  1 ;  1  Eq,  Ca.  Ab.  403,  in  which  case  It  was  detenoioed,  that  tf  the 
testator  write  thevAoIe  of  the  will  with  his  own  hand,  though  he  does  not  nubscribe  bis  name, 
but  seals  and  publishes  it,  and  three  witnesses  subscribe  their  names  In  bis  presence,  it  Is  a 
good  will ;  for  his  name  being  written  In  the  will  it  Is  a  sufficient  signiog,  and  the  statute  does 
not  direct  whether  It  shall  be  at  the  top,  bottom,  Ac.  Bat  from  the  case  of  Kigbt.  lessee  of 
Cater,  e.  Price,  Dong!.  241,  it  may  be  inferred  that  the  above  decision  will  apply  only  to  thoM 
cases  where  tlie  (estatur  appeani  to  have  considered  such  sufficient  signing  to  support  his  will ; 
and  not  to  those  where  the  tentator  appears  to  have  intended  to  sign  the  iustrament  In  form: 
and  llr.  Christian,  In  his  edition  of  Btackatone,  2  voL  377,  n.  5,  properly  observes,  that  writing 
the  name  at  the  beginning  would  never  be  conxider^  a  signing  according  to  the  statute, 
unless  tiie  whole  will  was  written  liy  the  testator  himself;  for  whatever  la  wrJttwn  by  a 
stranger  after  the  name  of  the  testator  aJTbrds  no  evidence  of  the  testator's  assent  to  it.  If  the 
mbacrlption  of  hia  name  In  his  own  hand  is  not  subjoined;  and  see  Powell  on  Devises,  63. 
In  the  case  of  Bight  v.  Price,  the  will  was  prepared  in  five  sheets,  and  a  seal  affixed  to  the 
last,  and  tiu>  form  of  attestation  written  npua  it,  and  the  will  was  read  over  to  the  testator, 
who  set  his  mark  to  the  two  first  sheets,  and  attempted  to  set  It  to  the  third,  but  being  nnable, 
from  the  weakness  of  his  hand,  he  said  he  could  not  do  it.  but  that  It  was  his  will ;  and  on 
the  following  day,  being  asked  if  he  would  sign  bis  will,  he  sajd  he  would,  and  attempted 
to  sign  the  two  remmning  sheets,  bnt  was  not  able.  Lord  Hansfield  observed,  that  "the 
testatni',  when  he  signed  the  two  first  sheebi,  had  an  intention  of  signing  the  others,  bnt  was 
not  able ;  be  Uierefure  did  not  mean  the  siEuature  of  the  two  first  as  the  signature  of  the  whole 
will ;  there  never  was  a  sigaatare  of  the  whole.  See  also  4  Tea.  Jnn.  197 ;  9  Tea.  249.  And  if 
it  appear  upon  a  will  of  personal  estate  Uiat  something  more  was  intended  to  be  done,  and 
the  party  was  uot  prevented  by  sickness  or  death  from  signing,  this  declaratioD  at  the  begin- 
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will,  as,  "I,  John   Mills,  do  maVe  this  my  last  vill  and  testament;"  is  a 
sufficient  signing,  vithont  any  name  at  the  bottom ;  (r)  thongh  the  otiier  ii 


□ing  1b  not  mffldent  4  Tes.  197,  n. ;  9  id.  249.  But  where  »  will,  written  on  Oiree  iUm  (^  s 
abe«t  of  paper,  and  dulj  attested,  onncladed  bj  stating  "  that  the  testator  had  rigned  bis  name 
tn  tile  two  tiist  sidea  tJiereof,  and  hia  hand  and  seal  to  the  last,"  and  it  ^ipeared  he  had  pat 
bis  hand  and  «eal  to  the  last  only,  omitting  to  xign  the  two  first  sides,  it  wan  beld  Uiat  the  wHl 
was  well  executed,  as  his  first  iutentiun  was  abandoned  br  the  final  signature  made  by  bjm  at 
the  timeoreieonting  thevrUl.  5Moore,  4S4;  iiBro.  andBing.  650,  S.  C.  So  where  the  testa- 
tor had  flieant«d  snch  awill,  bat  some  fears  afterwards  made  vanotu  interliiieationa  and  oblit- 
enitioiui  Uieieio,  but  whiob  waa  neither  re-ei^ned,  re-pnbliabed,  nor  re-attc»ted,  but  a  fair  copj- 
was  aiterwardti  made,  in  which  he  added  i>iie  interb'neation  not  afleoting  hie  freehold  estate,  bat 
the  copy  was  never  Mpied,  attested  or  pnblishcd,  and  the  irjll  and  nopj-  were  fooud  locked  np 
in  a  drawer  together ;  it  was  held  that  there  was  no  revocation  of  the  will  as  it  originallj  stood; 
the  alterations,  Ao.,  being  merelj  demonstrative  of  an  intention  to  execnte  another,  never  csf- 
Tied  into  effect.  Id-  The  testator's  making  a  mark  at  the  foot  of  bis  wiU,  if  intended  an  a  sigaa- 
tnre.  is  niffldant.    Freeman  Bep.  538. 

Tne  neit  doabt  that  oocnrrod  upon  this  point  was,  whether  the  testator  *«aling  Us  will  waa 
not  a,  signing  within  the  statote,  and  in  2  6tra.  764,  Lord  Baymond  is  reported  to  have  held 
that  it  waa ;  and  of  the  same  opinion  three  of  tbd  Jndgss  appear  to  have  c«en,  in  3  Ler.  1,  (ot 
the  ground  that  <f0>iun>  is  no  more  tban  a  niark,  and  iwaliug  is  a  anfficioDt  mart  that  this  is 
his  will ;  bnt  in  1  wils.  313,  snch  opinion  was  said  to  be  Torf  strange  doctrine ;  for  that  if  It 
were  so,  it  wonld  be  easy  for  one  person  to  forge  anj  man's  will  by  onlj  forging  tbe  names  of 
anj  two  obscure  persons  dead,  for  he  would  have  niioceasioD  toforsethe  testatto's  hand,  ^nd 
ttie^  said,  "  if  tbe  same  thing  should  oome  in  qnsstion  again,  tbey  abonld  not  hold  that  sealing 
a  wSl  was  a  sofficient  signing  within  the  statnto."  Bnt  in  3  AtJt.  176,  Lord  Hardwlcke  seems 
to  have  thought,  that  sealing  without  signing  in  the  presence  of  a  third  witness,  the  wiH  having 
been  duif  signed  in  the  presence  uf  two,  would  have  been  saStcient  to  make  it  a  good  will. 
It  was  held  in  a  ease  where  the  testator  was  blind,  that  it  is  not  neoemarr  to  read  over  the  will 

Eevious  to  the  execution,  in  the  presence  of  the  attesting  witnesses.  2  Kew  B.  415.  The  lagn- 
g  of  the  testator  need  not  be  iu  the  presence  of  the  witnesses ;  it  snffices  if  he  acknowledge 
his  signature  tu  each  of  them.  3  P.  Wm8.SS3;  2Tes.  451;  1  Tea.  J.  11  j  SYes.  5M;  lTe«. 
and  3.362. 

Upon  tbe  attettation  of  a  will,  many  ouestionB  have  also  arisen.  Tbe  first  seems  to  hare 
been  whether  Qie  witneaaes  muat  attest  the  «igoing  by  tbe  testator,  and  upon  this  point,  the 
Btatnte  not  nqnirlng  the  testator  to  sign  bis  will  in  the  preaenoe  of  the  witoesses,  it  nas  been 
held  taffloient,  if  tbe  testator  acknuwleda;e  to  the  witnesses  that  the  name  is  hia.  3  P.  Vnu. 
S53 ;  S  Tes.  S54.  See  dso  9  P  Wms,  510 ;  Comrn'a  Bep.  197 ;  1  Tee.  Jun.  11.  The  next  anea- 
tion  leqieotfaig  tbe  atteatatJon  was,  What  shall  be  conatrued  a  Bigniog  in  the  prosenMi  of  the 
testMor  I  and  upon  this  point,  which  first  came  into  oouaideiation  m  I  P.  Wms.  740,  Lord  Hae- 
oleafield  held,  that  "  the  bare  snbaoribing  of  a  will,  by  the  witnesses  in  tbe  same  room,  did 
not necessarifj  imply  it  to  be  in  the  teatator's  presence;  fbr  it  might  be  in  a  oomer  ai  the 
TO«>m,  in  a  olandestme,  fiaadalent  way,  and  then  it  wotdd  not  be  a  snbaoribiing  bj  the  wttnoss 
in  the  testator's  pretianoe,  merely  becanse  in  the  same  room ;  bnt  that  here,  it  being  sworn  l^ 
the  witness,  that  he  anbacrlbed  the  will  at  the  requeat  of  the  testatrix  and  in  the  same  room, 
this  could  not  be  t):audulent,  and  was  therofiire  well  enough."  go  in  the  oaae  hi  2  Solk.  688, 
tiie  testator  having  desired  the  witnesses  to  go  into  anoUter  room  seven  yards  dii;tant,  to  attest 
it,  in  which  room  there  was  a  window  broken,  thiungb  which  the  testator  mi^t  have  seen, 
the  attestation  was  held  good ;  for  tbat  it  waa  enough  that  the  testator  »iaht  aee  the  wrtneesea 
signing,  and  that  it  waa  not  neoesaary  that  he  almold  aelaaOjr  see  tbem.  See  also  3  Salk.  3U6. 
AndSnd Thoriow,  in  1  Bro.  C.  C.  90,  relying  upon  the  aathority  in  2  Satk.  688,  inclined  to 
think  a  will  well  attested  where  the  teatatrii  could  aae  the  witnessea  throof^  the  window  of 
her  OHiiage,  aiid  of  the  attorneys  office.  Bnt  the  above  caaee  turned  npon  the  olrcamataaoa 
of  the  testator  being  in  a  sitnatiim  which  allowed  of  bla  seeing  the  wituoases  sign;  if,  thenfiit^ 
he  he  in  a  position  in  whiob  he  cannot  see  the  signing,  it  aooms  aucb  attestation  woidd  not  be 
a  compliance  with  tbe  stalnto.  Carth.  79 ;  Holt's  Bep.  232 ;  1  P.  Wms.  239 ;  9  Stu»r.  288.  And 
in  the  case  in  Comyn's  R.  5^1,  it  was  determined  that  the  qneslaon,  whether  pnMnt  or  no^ 
was  a  fact  for  tbe  conaideratinu  of  the  jniy,  npon  all  the  drcnmstances  of  tbe  cane.  See  aletv 
Stra.  11<W.  And  if  the  Jory  find  tbat  tlie  testator  was  in  a  situation  where  he  oonld  not  see  the 
witnesses,  the  irilt  is  not  duly  attonted :  1  M.  imd  3.  294 ;  and  if  the  testator  were  at  the  time 
of  attestation  insensible,  Uiongb  the  witnesses  signed  in  his  preeence,  it  isnotagoodattestatiuo. 
DongL  241. 

It  seems  also  to  have  been  a  qnestion,  wbether  the  witnesMB  should  not  attest  the  wHI  in 
the  presence  of  eaoh  other.  Bnt  it  waa  determined,  very  soon  aflet  the  statute,  that  tlion^ 
the  witnesses  most  all  see  the  testator  sign,  or  acknowledge  tbe  signing,  yet  that  they  mwr  do 
it  at  different  times:  Anon.  9  Cb.  Ca.  109;  Proem.  486;  Cook  d.  Parson,  Pre.  Ch,  185;  Joaes 
s.  Lake,  cited  9  Atk.  1T7 ;  Bond  n.  Seawell,  3  Borr,  B.  1773;  and  the  acknowledgment  by  tb» 
testator  to  one  of  the  witnesses,  who  did  not  see  him  edgn,  is  good.    See  Addy  «.  Qriz,  8  To. 
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the  aaSer  way.  (6)  It  has  also  bran  determined,  that  though  the  vitneeaes  must 
all  see  the  testator  sign,  or  at  least  acknowledge  the  signing,  yet  tbej  may  do  it 
at  different  times,  (s)  Bnt  they  mu§t  all  subscribe  their  names  as  witnesses  m 
iitpnaence,  lest  by  any  poseihility  they  should  mistake  the  instrument.  {()  (7) 
And,  in  one  case  determined  bv  tne  court  of  king's  bench,  (u)  the  judges  were 
extremely  strict  in  r^;ard  to  the  credibility,  or  rather  the  competency,  of  the 
witnesaes:  for  they  would  not  allow  any  legatee,  nor  by  consequence  a  creditor, 
where  tlie  legacies  aud  debts  were  charged  on  the  real  estate,  to  be  a  competent 
witness  to  the  devise,  as  being  too  deeply  concerned  in  interest  not  to  wish  the 
Mtabli^ment  of  the  will;  for,  if  it  were  established,  he  gained  a  security  for  his 
It^ac^  or  debt  tmm  the  real  eatate,  whereas  otherwise  he  had  no  claim  but  on 
the  personal  assets.  This  determination,  however,  alarmed  many  purchasers 
and  oreditors,  and  threatened  to  shake  moat  of  the  titles  in  the  kingdom,  that 
depended  on  devises  by  wilL  For,  if  the  will  was  att«eted  by  a  servant  to  whom 
'  wages  were  due,  by  the  apothecary  or  attorney,  whose  very  attendance  made 
tii^  creditors,  or  by  the  minister  of  the  parish,  who  had  any  demand  for  tithes 
or  acoiesiastioal  dues  (and  these  are  the  persons  most  likely  to  be  preeent  in  the 
testator's  last  illness),  and  if  in  such  case  the  testetor  had  charged  nis  real  estate 
with  the  payment  of  his  debts,  the  whole  will,  and  every  disposition  therein,  so 
fcr  as  related  to  real  property,  were  held  to  be  utterly  voiol  This  occasioned 
the  statute  25  Qeo.  11,  cS,  which  restored  both  the  competency  uid  the  credit 
of  such  legaieeg,  by  declaring  void  ail  legacies  (8)  given  to  witnesses,  and  thereby 
removing  all  possibility  of  their  interest  affecting  their  testimony.  The  same 
statDte  likewise  established  the  com;>eteacy  of  creditors,  by  directing  the  testi- 
mony of  all  such  creditors  to  be  admitted,  nut  leaviug  their  credit  (like  that  of 
all  other  witnesses)  to  bo  considered,  on  a  view  of  all  the  circumstances,  by  the 

(*}  rieea.  US.    I  Ch.  Cu.  lOB.    Pr.  Ch.  US.  (t)  1  P.  Wmi.  IM.  (»}  9,tx%.  ilGS. 

604 ;  Bllia  v.  Smith,  1  Id.  II.  Ab  to  dw  Mtwitatioii  ^n  ■  mirkginftn,  bm  HaniwHi  e.  HaniBoa,  8 
id.  ISGu  It  to  not  aeetmmcy  that  th«  witneMce  diunld  in  theii  ottaUatioiL  eEfa«ii  tbat  th«j  mb- 
■cribed  theiT  uamea  io  Um  prawuov  of  the  teaUtor,  bnt  whether  Omj  did  or  not  so  subaoribe  li  a 
question  for  the  Jnij-.    4TuiQt.31T;  WlUeaBup.I. 

WherB  there  i«  a  poioer  to  ohai^  landi  for  the  payment  of  debts,  or  for  a  provlBion  for  a  wife 
or  yonnger  children,  aconrt  of  eqnity  will  decree  a  will,  Uiongb  not  eieonted  acoordiDg  to  tba 
etMnU,  a  good  eiecation  of  the  power :  Sch.  and  Lef.  60 ;  I  Qok.  165 ;  and  the  defbotive  eiecn- 
tlun  of  wijjid,  in  eieroiee  of  a  power,  iv  remedied  b^tbeM  Geo.  Ill,  o.  6H.] 

(6)  The  atatnteofwillB,  1  vio.  36,  reqoirea  B.wLll  to  be  ngtied  at  the  end  of  the  Instminent, 
and  thiBi«Tei7  generaJlj  required  also  b?  the  Btatntes  of  wUIb  in  the  United  Btatoa.  In  the 
absence  of  bu^  statatoTj  provision,  the  writing  of  the  taUOLot'a  nune  in  any  part  of  the  inatra- 
tnent  by  Uie  tMtator  himstdf;  would  be  sufficient,  If  it  satiBtactorily  appeAred  to  have  been  done 
to  give  the  iuatrnmeat  effect  as  a  will,  bat  not  otherwise,  Waller  c.  Waller,  I  Grst.  454.  The 
riguing  of  a  will  may  be  by  the  testator  in  pemon,  or  by  some  other  person  bf  hta  direction ;  bat 
when  by  another,  sneh  persoii  Hhoald  attest  the  will  at  a  witness,  and  in  his  attestation  recite 
the  mode  of  affixing  um  testator's  name.  HuOae  «.  Porter,  14  Uo.  61.  Signing  by  a  mark 
li  mffldent  if  the  testator  caonot  write :  Butler  e.  Benson,  1  Uarb.  5SS ;  Upchurch  v.  Up- 
ahnrch,  16  B.  Moor.  lOit;  Smith e.  Dolby,  4  H^.  350;  andinsome  stateBit  has  been  held  em- 
ficjent  wbether  he  coold  write  or  not  SL  Louis  Sospital  v.  WUliams's  Administrator,  li'  Uo. 
609.  8w  Hay  v.  Hill,  3  Stiobh.  397.  And  in  England  it  hta  been  held  that  signiug  by  initials 
-De  Savuiy,  1£  Jnr.  1042— or  by  a  ficlitjoua  name— Be  Bedding,  S  Bob.  SSit—waB  a  sufficient 


signing. 
(7)  The 


(7)  The  attestation  ahonid  not  only  be  in  the  bodily  presence  of  the  testator,  bnt  he  shonid  be 
in  a  conscions  state,  and  able  to  observe  what  is  bemg  done,  if  disposed  to  do  so.  It  is  not 
absolntely  necessary,  however,  that  he  be  in  the  same  room  with  the  witnesses,  if  within  sight.  , 
Dewey  e.  Dewey,  1  UcL  349 ;  Watson  «.  Pipes,  32  Miss.  461 ;  Wright  v.  Lewis,  5  Eioh.  312, 
Bnt  il  the  testator  was  where  he  conld  not  see  the  witnesses  in  the  act  of  attestation,  it  is  insuffi- 
cient   Brooks  V.  Doffell,  23  Geo.  441 ;  Bold^  e.  Parrls,  2  Cosh.  433. 

An  attostation  clause  to  a  will  is  not  essential,  but  it  mi^  nevertheless  become  very  impor- 
tant in  the  event  of  the  witnesses  not  reoollectiag  the  laols  recited  therein,  a«  in  that  case  the 
due  eieontlou  of  the  will  may  be  inferred  torn  tne  recitals.  See  Hitch  e.  Wells,  10  Beav.  S4 ; 
Lawyer  e.  Smith,  B  Uich.  411 ;  Kirk  c.  Cart,  54  Fenn.  St  2%. 

(8)  [This  Bitendft  to  devises  of  lands,  and  every  interest  given  to  the  witnesses.  But  it  has 
been  held  that  a  witneaa  may  be  rendered  compeunt  to  prove  a  will  by  a  release,  or  the  receipt 
of  his  legacy.    4  Bum.  Ecc  Law,  STt-l 
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r  *378 1  °'*^'^  *"^^  J'"?  ^^^  whom  sabh  nill  ttiai\  be  costeetecL  And  in  a 
I-  -I   mnch  later  otse  (n)  the  testimony  of  three  witatessee,  who  were  ored- 

iton  was  held  to  be  suGBciently  credible,  thongh  the  land  was  ohar^^  with  the 
payment  of  debte ;  and  the  tmaons  ^ren  on  the  former  determinatum  were  wid 
to  be  inanfficient  (9) 

Another  iDOonveaienoe  wae  foand  to  attend  this  new  method  ot  oODTBvauutt 
by  devise ;  in  that  orediton  by  bond  and  other  Bpecialtiee,  whidi  affected  the 
fieir  provided  he  had  assets  by  descent,  were  now  de&soded  of  thor  eecarities, 
not  having  the  same  remedy  i^inst  the  dmritev  of  their  debtor.  Toobvi^e 
which,  the  statnte  3  and  4  W.  and  M.  c  14,  hath  provided,  that  all  wills  ■  ' 
testaments,  limitations,  dispositioDB,  and  appointments  of  real  i  '  '  '  ' 
ants  in  fee^mple  or  having  power  to  dispose  by  will,  shall  (as  sl, 
creditors  only),  be  deemed  to  be  frandnlent  and  void:  and  that  amm  orediton 
may  maintain  their  actions  jointly  against  both  the  heir  and  tlie  deTiKe;(10) 

A  will  of  lands,  made  by  the  permission  and  ahder  the  control  of  tbeao  sMt- 
ntes,  is  considered  by  the  courts  of  law  not  so  much  in  the  nature  of  a  testa- 
ment, as  of  a  conveyance  declaring  the  usee  to  which  the  land  shall  be  sntnect : 
with  this  difference,  that  in  other  conveyances  the  actual  atibacriptvm  of  tiie 
witnesses  is  not  reqnired  by  law,  (»)  thongh  it-is  prudent  for  them  ao  to  do,  in 
order  to  assist  their  memory  when  living,  and  to  supply  their  evidence  when 
dead ;  but  in  devises  of  lands  such  snbsOTiption  is  now  absolutely  neoesaat?  by 
statute,  in  order  to  identify  a  conveyance,  which  in  its  natnre  con  never  be  set 
up  till  after  the  death  of  the  devisor.  And  npon  this  notion,  that  a  devise 
affecting  lands  is  merely  a  species  of  conveyance,  is  founded  this  distinction 
between  snch  devises  and  testaments  of  personal  chattels ;  that  the  latter  will 
operate  npon  whatever  the  testator  dies  possessed  of,  the  former  only  upon  sndi 
real  estetes  as  were  his  at  the  time  of  executing  and  publishing  his  wilL  (;;)  (11) 

l»If.«10M.  n,    1BIUT.1,US.  (•) Sm  pagei aOT,  SU.  (a)  I P- Wiu.  BTB.    II  Mod.  UB. 

(9)  [AperEon  who  rigm  hig  name  at  witnen  toa  wfl],  by  tbfiMt  of  atUtttation  wlemnly  %e»- 
tifira  the  aanitj  of  the  tettator.  Should  mich  witnoHa  aflcrwanls  attempt  to  impeach  Mb  own 
act,  and  to  prove  that  tbe  testator  did  not  know  what  he  waa  doing  when  hs  made  (what  pur- 
ported to  be)  his  will;  thongh  anoh  teettmonv  will  be  far  Indeed  from coDclaniTe ;  HndKiii'BDaM, 
Skin.  70;  Dlgg^H  cam,  Dited,id. ;  and  Lord  Mannfiold  held,  that  a  witnesB  impeaohing  his  own 
act,  instead  of  finding  credit,  denerred  die  pil1oT7:  Walton  v.  Shelley,  1  T.  R.  300;  Lower. 
JoUiflb,  1  W.  Bla.  366 ;  8.  0..  1  Dkik.  389 ;  Goodtjye  v.  Clartou,  4  Borr,  8336 ;  jet.  Lord  EldoD 
lield  tbat  the  evjdeooe  of  nob  parttes  waa  not  to  be  eatlrel^  excluded :  admitting,  bowever,  tbat 
it  is  to  ba  lecdved  witll  the  mutt  scrapQlouB  lealont/.  Botitle  c.  Blandell,  19  Ves.  5M ;  Howard 
«.  B»itliwail«,  1  TsB.  and  Bea.  906.  And  Su-  John  NiehoU  hati  laid  it  down  as  a  distinct  mla, 
that  DO  bot  stated  bj  taj  witness  (ven  to  snoh  jost  mapiciou,  oaa  be  relied  on,  where  he  is  not 
ooiTobonrted  bv  vata  evidence.  Kinledde  «.  HanieoD,  3  Phillim.  499;  and  see  Bnrrowea  c. 
Lock,  10  Tea.  m. 

The  atatnte  1  Tie  ... 

re-Miaota  aod  extends  some  <^  its  providoDn.  It  makea  void  devlsea  and  beqnesta,  n 
an  atteaUug  witoesa,  but  to  the  hnabaad  or  wife  of  aoeh  witness,  and  expreaalv  nrovMea  that 
the  Inoompeteno]' of  awttosM,  tA  be  admitted  t«  prove  tbe  exeontton  of  a  will,  uimI  uotiend«f 
it  invalid.  The  atatnte  Airtber  enaota  tbat  vaf  creditor,  or  Uke  wife  or  taoabaod  of  wv  creditor, 
whoaedebtlB<Awgednpan  tile  properttdevined  or  beaaeathedbf  the  will,  may  be  admitted  to 
prove  the  ezeoQtion  thereof  a*  an  atteaong  witnesa,  and  that  an  enontor  of  a  will  may  be  ad- 
mitted tnjmve  ita  eieeution—a  point  OD  whioh  some  doobts  had  prevhNuily  eiisted.] 

( 10)  Villa  of  both  real  and  peraona)  estate  in  the  United  States  an  made  snbjeet  to  the  ligbta 
of  urediton.  aa  well  by  dmjde  oontract  as  by  specialty,  and,  to  Uie  extent  that  it  Is  neoewaiy  ts 
appropiiate  the  property  to  the  satisfiuUon  of  uieir  demands,  the  intended  Ikh)d^  is  defeated. 
And  the  same  ia  now  tme  In  England.  Bee  atatnlea  11  Q«o.  IT  and  1  Wa.  IT,  c.  47 ;  3  and  4 
id.  o.  104,  and  9  and  3  Tie.  c.  60. 

(11)  [Lord  Uanafield  has  declared,  that  this  doei  tkot  torn  npon  the  emstraotion  of  the  staU 
nte  as  Hen.  Till,  c.  1,  (as  some  have  aoppoaed)  whioh  aays,  tliat  any  person  hovinff  Uada,  Ac, 
may  devise :  for  Uie  same  nile  prevaJlM  before  Oe  atatnte,  where  lauds  ware  devii^4e  by 
cnntom.  Cowp.  90.  It  has  been  determined,  that  where  a  testator  baa  devised  all  bis  ItaOa, 
01  all  the  lands  which  he  shall  have  at  tbe  time  of  his  death ;  if  he  onrcbaM  fteefaold  lands, 
and  then  make  a  codicil  dniy  execnted  aooording  to  the  statote,  thuogh  no  mtiee  is  taken  of 
tbe  after- pnrohaeod  lands;  yet  if  the  oodioil  ia  anneied  to,  or  counrms  tbe  wDl.  or,  as  it 
■eemA,  has  a  re&renae  to  it,  this  amounts  to  a  repnblioatim  of  the  will,  and  the  aftec-pn- 
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WliereAae  no  *aft»<parchaBed  lands  will  pau  under  Bucfa  devise,  (y)  r  ^^~n  -i 
nnleM,  ealweqveiit  to  tbe  porchase-or  oontnot,  (c)  the  derisor  repuD-   '■  ' 

■  lisheshiBVUl(a)(U> 

We  hare  bot  oonaidered  the  aereral  speoies  at  common  assnrancoB,  thereby  & 
title  to  laadi  and  tenements  may  be  truisferred  and  conveyed  from  one  man  to 
aao^er.  But,  before  we  oontdnde  this  head,  it  may  not  be  improper  to  take 
Bottoe  of  a  fbw  general  rules  and  maxims,  which  have  beea  hud  d!own  by  conrts 
of  jostioe,  for  the  construction  «id  exposition  of  them  aU.    These  are, 

1.  That  the  coBStraetion  befawuroM^  and  as  near  the  minds  and  apparent 
inteats  of  the  parties,  as  the  mies  of  law  will  admit,  (fi}  For  the  maxims  of  law 
tn,  that  *"  verba  imtemtioHi  deient  ituervire;"  and  "benifftia  itUerpretamur 
eiarta*  propter  tiMplieitatoM  laieorttm."  And  tJterefore  the  construction  mnst 
^Bo  be  reoMnaUei  and  agreeable  to  common  understanding,  (c)  (13) 

3.  That  fiw^tM  t»  vtrhit  HuUa  eat  ambig«\tcu  ibi  nulla  e^^gUio  contra  verba 
fimda  eat:\d)  bat  that,  where  the  intention  is  clear,  too  minute  a  stress  be  not 
lud  on  the  striet  and  precise  signification  of  words ;  nam  qui  harei  in  titera, 
har^  in  cortice.  Therefore,  by  a  grant  of  a  rmnainder  a  reversion  may  well 
pass,  and  a  amverio,  (e)  And  another  maxim  of  the  law  is,  that  "mala  ffram- 
matica  turn  vitiat  chartam;"  neither  false  English  nor  bad  I^tin  will  destroy  a 
deed.  (/)  Which  perhaps  a  classical  critic  may  think  to  be  no  unnecessary 
caution. 

3.  That  i^e  constmotion  be  made  upon  the  entire  deed,  and  not  merely  upon 
di^}(Hnted  parts  of  it.  "Nam  ex  anlecedenlibut  et  conteaueniibut  fit  optima 
interpretatto."  (a)  And  •therefore  that  every  part  of  it  be  (if  possible)  >-  »„gQ , 
made  to  take  eoBct:  and  no  word  bnt  what  may  operate  in  some  shape   '-  ^ 

or  other.  (A)    "Jfam  verba  debent  iateUigi  cum  effectu,  ut  res  maatt  vaieat  guam 

i-HlHonr  *n.    IlMnd  IIT.  fi )  1  Cb .  Cu.  M.    1  Gil.  Cu.  lU.  fsl  Balk.  US. 

~  ■    —  (ttji  aanna.  HI.  f«;  Hob.  «. 

ffj  1  &uiur.  ttt.  (kj  1  f .  Wnu.  va. 


ohaaed  tsDdswiU  pam  nndor  thepmenl  deviae.     Cowp.  158;  Com.  3S3;  4Bn>.  S;  TTm.  Jntu 

SB.  Bst  if  tbe  codicil  refer  eioremty  to  the  tandB  nolj  devUed  by  the  will,  tben  tbe  aher- 
piircha?ed  landg  wilt  not  put  nnder  the  geueral  deviae  of  tbe  will.  T  T.  R.  482.  This  also  m  a 
geDG»I  rule,  tiuit  ff  a  man  is  Beind  of  aa  entate  in  fbe,  and  diBposes  of  It  b^  will,  and  afterwards 
makes  a  oonTejaoca  of  the  fN-ediuple,  aad  takes  back  a  oew  eHtate,  thlK  new  eatate  will  not  paM 
bj  the  will,  fi^r  it  U  not  the  estate  which  the  leMator  had  at  the  time  of  pnbMmij  his  wilL 
wrdges  V.  Dncbese  of  Chandoe,  'i  Ves.  Jan.  417. 

Eqaity  admits  no  revooation  which  woold  not  upon  legal  groimds  be  a  rorocation  at  law. 
There  are  Uiree  oatwa  which  are  eieeptiotit  to  Uils  general  rnle,  vli. :  mortgagee,  which  are  revo- 
CBtJoni  pro  kmto  only,  a  oonveTaooe  tat  paymenis  of  debU,  or  a  oouveyanoe  merely  for  the 
psniose  of  a  partition  of  an  estate.  In  the  two  lirEt,  a  ounit  of  equity  decreee  the  rsdemptiOD, 
or  tAe  sniplns,  to  Uiat  pereoa  who  would  have  been  entitM  if  loob  nortgage  or  eonvey anos  had 
not  eiMed,  1  a.  the  dcTiwe.    S  Tm.  Jnn.  4tlS. 

If  an  estate  li  modified  In  a  dlfhrent  maDiier,aswhae  a  new  interest  la  ta]iBn,fiT>mtliat  In 
wbicA  It  stood  at  tbe  makkix  of  the  will,  it  is  a  revoeatian.  3  Atk.  741.  And  eooitald^ 
being  governed  by  Uw  same  nuM  as  legal  estates,  if  any  new  use  be  limited,  or  any  altentiou 
of  the  bnuta  npNi  wbiefa  tbev  were  mttled  t^e  ^ao*.  a  devise  of  llwm  will  be  ravoked.  3 
Atk.  &T9.  If  A  bavlng  deviled  lands  to  B,aitarwaTda«H)rey  to  bimaleea  estate,  as  for  yenra, 
to  commcmoe  from  tbe  death  of  tlie  devisor,  tbia  ii  a  revooMioa  of  the  devise  to  B ;  Ctd.  Jao. 


lUBO  o  ves.  jun.  a>4.j 

(12)  Under  the  recent  w!ll«  act  of  1  Tin.  a,  36,  after-acqmred  real  estate  may  pass,  and  as  to 
property  of  every  kind,  the  will  gpeaks  and  takes  effect  Ihim  the  testator's  deatb,  nnless  »- 
Btramed  by  the  terms  of  a  pHrticalar  deitcription.    The  last  preceding  note  must  be  andeiBtwd  to 


"S,l 


V.  Carhart,  I  N.  Y.  91 

(14)  Ihike  of   Northumberland  v.  Ewlnj^tiHi,  G  T.  B.  &S6;    Folwm  v.  llcDonongh,  6  Cosh. 
908;   Browiiiog  e.  Wri^t,  S  B.  and  P.  U;  Jaokaon  v.StevBW,  1(!  Jidma.  110;  Baboockp.  Wll- 
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4.  That  the  deed  be  taken  most  strongly  agaiiwt  him  that  is  the  mgenl  or  coo- 
tractor,  and  in  favour  of  the  otiier  party.  "  Keria  /orliua  aodpiuntvr  eviUnt 
pro/ereniem."  (15)  As,  if  tenant  in  fee-eimple  grants  to  any<Hieaa  e^ute  for  life, 
generally,  it  shall  be  eonetrued  an  estate  for  the  life  of  the  grantee^  (j)  For  the 
principle  of  self-preservation  will  moke  men  safficieDtly  carefnl  not  to  preindioe 
their  own  interest  by  the  too  extensive  meaning  of  their  vtuds:  and  hereby  aU 
manner  of  deceit  in  any  grant  is  avoided;  for  men  woald  t^ways  affect  ambigu- 
ous and  intricate  expressions,  provided  they  were  afterwards  at  liberty  to  pat 
their  own  conBtmction  upon  them.  But  here  a  distinction  most  be  taken 
between  an  indenture  and  a  deed-poll :  for  the  words  of  an  indeatore,  executed 
by  both  parties,  are  to  be  oongidered  as  the  words  of  tliem  both ;  for,  thoHgh 
Slivered  as  the  words  of  one  party,  yet  they  are  not  his  words  only,  becanse  the 
other  party  hath  given  his  consent  to  every  one  of  them.  But  in  a  deed-poll, 
executed  only  by  the  granter,  they  are  the  words  of  the  grantor  only,  and  uiall 
be  taken  most  stronglv  against  him.  {k)  And,  in  general,  this  ml^  being  a  rule 
of  some  strictness  and  ngour,  is  the  last  to  be  resorted  to;  and  is  never  to  be 
relied  upon,  but  where  all  other  rules  of  exposition  EaiL  (i) 

5.  That,  if  the  words  will  bear  two  senses,  one  agroeablo  to,  and  anoUier 
uainst  law;  that  sense  be  preferred,  which  is  most  agreeable  tbereta  (m)  Aa 
if  tenant  in  tail  lets  a  lease  to  have  and  to  hold  during  life  generally,  it  shall  be 
ooDStrued  to  be  a  lease  for  his  own  life  only,  for  that  Btani£  with  the  law ;  and 
not  for  the  life  of  the  lessee,  which  is  beyond  his  power  to  grant,  (16) 

f  *381 1  *^  That  in  a  deed,  if  there  be  two  clauses  so  totally  repugnant  to 
L  -I   each  other,  that  they  cannot  stand  together,  the  first  shall  be  received, 

and  the  latter  rejected ;  f  n)  wherein  it  differs  from  a  will ;  for  there,  of  two  such 
repugnant  clauses  the  latter  shall  stand,  (o)  Which  is  owing  to  the  diflerent 
natures  of  the  two  instruments;  for  the  first  deed  and  the  last  will  are  always 
most  available  in  law.  (17)  Yet  in  both  coses  we  should  rather  attempt  to  recon- 
cile them.  (;)) 

7.  That  a  devise  be  most  favourably  expounded,  to  pursue  if  possible  the  will 
of  the  devisor,  who,  for  want  of  advice  or  learning,  may  ha^'e  omitted  the  1^^ 
or  proper  phrases.  And  therefore  many  times  the  law  dispenses  with  the  want 
of  woi^s  in  devises,  that  are  absolutely  requisite  in  all  other  instmments.  Thus, 
a  fbe  may  be  conveyed  without  woras  of  inheritance;  (7)  and  an  estate-tail 
without  words  of  procreation,  (r)  By  a  will  also  an  estate  may  pass  by  mere 
implication,  without  any  express  words  to  direct  ite  coursa  As,  where  a  man 
devises  lands  to  his  heir  at  law,  after  the  death  of  his  wifb;  here,  thonrii  no 
estate  is  given  to  the  wife  in  express  terms,  yet  she  shall  have  an  estate  for  life 
by  implication ;  («)  for  the  intent  of  the  testator  is  dearly  to  postpone  tiie  heir 

CJJ  Co.  Utt.  «.  ft)Co.Ult.MI.  n;nscon'BEIein.  c.  S-  r«J  Co- UH.  41 

fnj  amrdT.M.  rsJCo  Uti.  lit.  fpj  Vro.  Eliz.  W.    1  Teni.  SO.  (qj  B«e  f»Kt  jm. 

(r)  8«e  VV  "<■  f'J  «■  »  «<«>■  "H,  17,    1  Tent.  STS. 

■on,  17  He.  378 ;  IToTTts v.  Bbowerman,  S  Dong.  Mtch.  IB;  Uoore  f.  Jaciksou,4  Wend.  SS;  Jsck- 
■on  V.  Bliidset,  16  Johns.  173. 

(15)  HstEaWikf  D.  Poirer,  6  Hill,  453;  (^ootto  v.  Oa^er,  S  Mioh.  381;  Glover  v.  SMeldo,  39 
Buii.  374.  Tfaii  mts,  however,  Is  one  irhlcb  the  oonrts  only  spply  when  no  Mtlsfaebin'  remit 
can  be  reached  by  utber  mles  of  utalyglg  uia  constrnodon.  t  Wuhb.  Besmop.  fliS;  MshImII 
«.  KileB,  8  Conn.  369;  Csmill  v.  Nnrvood,  5  H.  and  J.  163. 

(16)  See  Port  v.  Hoover,  33  N.  Y.  593. 

(17)  [Snch  wan  held  to  be  the  law  In  the  time  of  Laid  Coke.  See,  aoenidiDflr,  6  Tes.  103; 
5  Id.  tU7,  tfn.  Bat  now  where  the  aame  estate  U  devjeed  to  A  in  fbe,  sod  allerwarda  to  B  in 
fee,  in  the  same  will,  tbev  are  conitmed  to  talcethe  estate  as  joint  tenants  or  tenaaU  tn  common, 
BccordiniF  to  the  limitation  of  the  estates  and  Interests  devised.  3  All.  493;  Hvg.  Co.  LitL  lli 
b.  n.  1.] 

The  rule  that  the  last  daase  ahall  prevul  whero  two  are  irreconrilable,  ts  one  to  be  applied 
ly  in  the  last  resort,  where  the  iDBtnmeiit  does  not  famish  better  mcaae  of  aacvitaiulug  tha 
>bable  InteoL    iDflehsrt  v.  Eirwan,  10  If d.  559 ;  Bradley  t>.  Amidoo,  10  Pain,  335.    And  m  - 


probable  InteoL    iDflehsrt  v.  Eirwan,  10  If d.  559 ;  Bradley  t>.  Amidoo,  10  Pain,  S35. 

.39;  E 

;  Lang 
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Anbnm  Seminary  o.  Kellogg,  16  N.  T.  83 ;  Thrasher  v.  Inrram,  32  Ala.  645 ;  Everit2  n.  Ereritt, 
S9N.T.  39;  Sweet  v.  Chase,  S  N.  T.  73 ;  gee  aho  tiia  En^xh  coses  of  Doe  v.  Daviee,  4  U.  and 
W.G99;  Langham  «.  Sondfurd,  19  Tea.  647;  Clayton  t>.  Lowe,  G  B.  and  Ald.63B. 
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till  after  her  death ;  and,  if  she  does  not  take  it,  nobody  else  can.  ^18)  So,  also, 
where  a  devise  is  of  black-acre  to  A,  and  of  white-acro  to  B  in  tail,  and  if  they 
both  die  withont  issue,  then  to  C  in  fee  ;  here  A  and  B  have  cross  rmnaindsra 
by  implicatioQ,  and  on  the  failure  of  cither's  issne,  the  other  or  his  iasne  shall 
take  the  wh(Je ;  and  Ca  remainder  over  shall  be  postponed  till  the  issue  of  both 
shall  faiL(f)  Bat,  to  avoid  confaeion,  no  such  crosa  remainders  are  allowed 
between  more  than  two  devisees :  (u)  (19)  and,  in  general,  where  any  implica- 
tions are  ^owed,  they  mast  be  snch  as  are  necp.agary  (or  at  least  highly 
*probaSle)  and  not  merely  possibU  implications,  (w)  (30)  And  herein  r  ^noa  i 
there  is  no  distinction  betvreeu  the  rules  of  law  and  of  etjuity ;  for  the   '■  -■ 

will,  being  considered  in  both  conrts  in  the  light  of  a  limitetion  of  uses,  (x)  is 
construed  in  each  with  equal  favour  and  benignity,  and  expoanded  rather  on  its 
own  particular  circumstances,  than  by  any  general  rules  of  positive  law.  (21) 

And  thns  we  have  taken  a  transient  view,  in  this  and  the  three  preceding 
chapters,  of  a  very  lai^  and  diffusive  subject,  the  doctrine  of  common  aesur- 
anoes :  which  conolndes  our  observations  on  the  title  to  thing^  real,  or  the 
means  hy  which  they  may  be  reciprocally  lost  and  acquired.  We  have  before 
considered  the  estates  whieh  may  be  had  m  them,  with  regard  to  their  duration 
or  quantity  of  interest,  the  time  of  their  enjoyment,  and  the  number  aud  con- 
nexions of  the  persona  entitled  to  hold  them :  we  have  examined  the  (mures, 
both  ancient  ana  modem,  whereby  those  estates  have  been,  and  are  now,  holdon : 
and  have  distingnished  the  object  of  all  these  inciniries,  namely,  things  real  into 
the  corporeal  or  substantial  and  incorporeal  or  ideal  hind;  and  have  thus  con- 
sidered the  rights  of  real  property  in  every  light  wherein  they  are  contemplated 
by  the  laws  of  England.  A  system  of  laws  that  differs  much  from  erer^  other 
system,  ezc^t  those  of  the  same  feudal  origin,  in  its  notions  uid  regulations  of  . 
landed  estates ;  and  which,  therefore,  conld  in  this  partionlar  be  very  seldom 
compared  with  any  other. 

The  subject  which  has  thus  employed  oar  attention,  is  of  very  extensive  nse, 
and  of  as  eictensive  variety.  And  yet,  I  am  afraid,  it  has  afforded  the  student 
less  amusement  and  pleaenre  in  the  pursuit,  than  the  matters  discussed  in  the 
preceding  book.  To  say  the  trnth,  the  vast  alterations  which  the  doctrine  of 
real  property  has  nnder^ne  from  the  conquest  to  the  present  time ;  the  infinite 
determinations  upon  pomts  that  oontinnallj  arise,  and  which  have  been  heaped 
one  npon  another  for  a  course  of  seven  centuries,  without  any  order  or 
*method;  and  the  multiplicity  of  act«  of  parliament  which  haveamended,  rvaoq  -i 
or  sometimes  only  altered,  the  common  law :  these  canses  have  made  the  '-  ^ 

study  of  this  branch  of  our  national  jurisprudence  a  little  perplexed  and  intri- 
cate. It  hath  been  my  endeavour,  principally,  to  select  such  parts  of  it  as  were  of 
the  moat  general  nse,  where  the  pnncipals  were  the  moat  simple,  the  reasons  of 
them  the  most  obvious,  and  the  practice  the  leaat  embarrassed.  Yet  I  cannot 
presume  that  I  have  always  been  thorouglily  intelligible  to  such  of  my  readers 
as  were  before  strangers  even  to  the  very  terms  of  Mt  which  I  have  been  obliged 


(18)  [Bnt  the  beir  ahall  not  be  diidnherit«d  bnt  by  a  plain,  and  not  meralj  a  probable  inten- 
tiofl.    Doe  V.  WUkinsoD,  2  T.  R.  SOU.] 

(19)  [Th»  eontiBTj  has  tor  lome  time  been  tails  eatablisbed )  and  thia  has  been  laid  dcrwn  bjr 
liOTd  Mansfield,  an  a  funeral  rule,  vix. :  wherever  cmia  remninders  are  to  be  raiBed  between  two 
and  no  mure,  the  hvuralilo  prexnmption  h  in  support  of  cross  remainderB ;  where  between  more 
tban  two,  the  preemption  is  agajmit  them ;  bat  the  faitoDtlcm  of  the  t«etatoT  m^  defeat  the  pre- 
sumption in  either  cane.    Perrj'etfti.  c.White,  Cowp.777,797;  4T.  E.710.] 

In  a  will  there  may  be  crvw  remaindera  among  aaj  number  bj  implicatioii,  where  it  is  Hie 
mauireet  intention  of  the  testator,  tbongh  he  has  given  tlie  enlates  ta  the  re»pective  heirs  of  tbeu 
bodies.    H  GoHt,  36.    See  1  Tannt  334 ;  S  JtH'm.  on  'Wills,  467.] 

CHO)  See  what  is  RaiU  by  Lord  Eldon  on  tliia  fubject  in  1  Tea.  and  B.  466. 

(31)  fVir  Mr.  Jarman'e  rules  for  the  cinutmction  of  wills,  see  Z  Jarm.  on  Wills,  ed.  1861,  763 
et.  teg. ;  Redf.  on  Wills,  425,  note.  For  general  rales  on  the  ume  antijeot,  see  Uaon  v.  Utum,  14 
Johna.  1 ;  Christie  v.  Phjiii,  1»  N.  T.  344. 
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to  mahe  nae  of;  thoogh,  vfaenerer  those  have  flret  occorred,  I  baie  eenenlly 
attempted  a  diort  explication  of  their  meaning.  These  are  indeed  tne  ntore 
nnmerous,  on  goconnt  of  the  different  langaages  which  our  law  has  at  diffbrent 

Seriods  been  tanght  to  speak;  the  difficalty  arising  from  which  will  inaessibly 
iminiah  bj  nse  and  fitmiliar  acquaintance.  And  therefore  I  shall  close  this 
branch  of  onr  inquiries  with  the  words  of  Sir  Edward  Coke:(y)  "AJbeitthe 
Btodent  shall  not  at  any  one  dav,  do  what  be  can,  reach  to  the  rail  meaning  of - 
all  that  is  here  laid  down,  yet  let  him  bo  way  discourage  himself,  but  proceed; 
for  on  some  other  day,  in  some  other  place"  (or  perhaps  upon  a  seoond  perosal 
of  the  same),  "  his  doubts  will  be  proMbly  removed." 


CHAPTEB  SXIT. 
OP  THINGS  PEESONAL. 


TTndbr  the  name  of  things  personai  are  inclnded  i^l  sorts  of  thinn  movaUt, 
which  may  attend  a  man's  person  wherever  he  goes;  (1)  and^  tlierd'ore,  b^g 
only  the  objects  of  the  law  while  they  remun  within  the  limits  of  its  jnriedio- 
tion,  and  being  also  of  a  perishable  quality,  are  not  esteemed  of  so  high  a  nature^ 
nor  paid  so  much  regard  to  by  the  law,  as  things  that  aae  in  their  nature  more 
permanent  and  imnMvable,  as  lands  and  houses  and  the  profits  issuing  tbereotiL 
These  being  constantly  within  the  reach,  and  under  the  protection,  of  the  law, 
were  the  principal  &vonrites  of  onr  first  legislators :  who  took  all  imaginable 
care  in  ascertaining  the  rights,  and  directing  the  diepositioiv  of  inch  property 
as  they  imasined  to  be  lasting,  and  which  wonld  answer  to  posterity  the  trouble 
and  pains  that  their  ancestors  employed  about  them ;  but  at  the  same  time 
entertained  a  very  low  and  contemptuous  opinion  of  all  personal  estate,  which 
tiiey  regarded  as  only  a  transient  commodity.  The  amount  of  it  indeed  was 
comparatively  very  tnfiing,  during  the  scarcity  of  money  and  the  ignorance  of 
InxDTious  refinements,  which  prevailed  in  the  feudal  ages.  Hence  it  was,  that 
a  tax  of  thtJtftemfA,  t«nth,  or  sometimes  a  much  larger  proportion,  of  all  the 
movables  of  tne  subject,  was  frequently  laid  without  scruple,  and  is  mentioned 
with  much  unooncem  by  our  ancient  historians,  though  now  it  would  justly 
r  *186 1  'I'"™  °^^  opulent  merchants  and  stockholders.  And  henoe,  *likewi8e, 
l-  -'  may  be  derived  the  frequent  forfeitures  inflicted  by  the  common  law,  of 
aU  a  man's  goods  and  chattels,  for  misbehaviours  and  inadveatendes  that  at 


(1)  ["Chttttela"  ftra  reel  or  personaL  Co.  LiL  IIS,  b.  Chattelii  real  are  mob  as  ooDcem  the 
Tealtj,  M  &  term  for  jean.  Id.  QiattolB  pnmoual  Me  osttle,  Rtvff,  Ao.,  towlt,  tune  or  n- 
olaimed,  deer,  oonejB  tarns,  flsh  in  a  trauk,  tithet  terered  ftniB  Ae  nfaw  parW,  tnM  «oM  or 
neerved  upoD  a  aale, — Hub.  173 — and  emblameuts.  Com.  Dig.  Kena,  A.  S.  The  tenna  "guiidi 
and  chattels"  include  cboaex  in  actiun  as  well  aa  tkiNM  In  poegnMion.  12  Co.  1;  lAtlc.  I9S. 
But  a  bill  at  eicbaoiCB.  mortg^,  bond,  and  bankm'a  receipt,  will  not  pats  bv  a  bnqaett  ef  all  the 
tcatator'a  ''property"  In  a  p^tfcolar  house,  tlmagh  cash  and  bank  notu  wuaki  bare  pasaed,  ther 
beini  qaasi  oast ;  forbitla,  oonda,  Ao.,  are  mere  evidetioe  of  title  to  thiaon  oat  of  toe  honae  aad 
Dol  Uiingfi  in  It.  1  Scb.  and  he!.  Slit;  11  Tea.  691  Tbetenu  ''ohi>tteU"iBin(««compraheQStn 
than  "guoda,"  and  will  conclude  atdinate  u  well  on  inanimate  propartj.  The  term  "eoodi" 
will  not  include  fiitoron;  bnl  the  word  "effect*"  may  embrace  the  same.  7  Taunt.  188;  4  3. 
B.  Moore,  73;  4  B.  md  A.  306.  luToUd  exchequer  bill*  tx^  aeonritiee  and  effaete  within  mean- 
ins  *>f  1^  B^-  I^>  ">■  '^  1  ^^"^  ^'  ^'  '^"  termH  "  effects,  both  real  and  penonal,"  In  a  wiO, 
MM  freehold  eatatea,  and  all  ehatteb  Fed  trad  personal.  3  Bro.  P.  C.  368.  Aa  to  tree»,  aee  Com. 
Dis.  Bieni,  H. ;  S  Saond.  index,  Trees :  Sridpn.  index,  UL  Timber,  when  eerei«d  or  centtvcted 
toDe  severed,  Ihim  the  land  paraiee  aa  peraon^  property.  Hob.  173 ;  11  Co.  SO ;  Com.  Dlr.  Bieoi; 
.,    .  ,    ^     —  .~. ,    „     .  ^p  general  anbject,  aeo  the  verj  oompleta  and  satuAotoij 
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present  hardly  aeem  to  deserve  so  severe  a  punishment.  Onr  ancient  law-books, 
which  are  founded  npon  thefendalprorisions,  do  not,  therefore,  often  condescend 
to  r^;alate  this  species  of  property.  There  is  not  a  chapter  in  Britton,  or  the 
Mirror,  that  can  fairly  be  referred  to  this  head ;  and  the  Qttle  that  ie  to  be  found 
in  Glanvil,  Bracton,  and  Fleta,  seems  princimlly  borrowed  from  the  civilians. 
But  of  later  years,  since  the  introduction  and  extension  of  trade  and  oommerce, 
which  are  entirely  occnpied  in  this  species  of  property,  and  have  greatly  aug- 
mented its  c^uantity,  and,  of  course,  its-  value,  we  have  learned  to  conceive  differ* 
ent  ideas  of  it.  Our  courts  now  regard  a  man's  personalty  in  a  light  nearly,  if 
not  quite,  equal  to  his  realty :  and  have  adopted  a  more  enlarged  and  less  tech- 
nical mode  of  considering  the  one  than  the  other;  frequently  drawn  from  the 
rules  which  they  found  already  established  by  the  Roman  kw,  wherever  those 
rules  appeared  b>  be  well  grounded  and  apposite  to  the  case  in  qnestion,  but 
principally  firom  reason  and  convenience,  adapted  to  the  circumstances  of  the 
times ;  preserving  withal  a  due  regard  to  ancient  usages,  and  a  certain  feudal 
tincture,  which  is  still  to  he  found  in  some  branches  of  personal  proper^. 

But  things  personal,  by  our  law,  do  not  only  include  things  movable  but  also 
something  more :  the  whole  of  which  is  comprehended  under  the  general  name 
of  cAallets,  which.  Sir  Edward  Coke  says,  (a)  is  a  French  word,  signifying  gooda. 
The  appellation  is  in  truth  derived  fi«m  the  technical  Latin  word,  catalla: 
which  primarily  signified  only  beasts  of  husbandry,  or  (as  we  still  call  them) 
caltle,  but  in  its  secondaiy  sense  was  applied  to  all  movables  in  general,  {b)  In 
the  grand  coustumier  of  Normandy  (c)  a  chattel  is  described  as  a  mere  mova- 
ble, hut  at  the  same  time  it  is  set  in  opposition  to  a  fief  or  feud :  bo  that  not  only 
|^«>da,  bat  whatever  was  not  a  fend,  were  accounted  chattels.  *And  it  |-  ^oaa  i 
IS  in  this  latter,  more  extended,  negative  sense,  that  our  law  adopts  it ;   I-  J 

the  idea  of  goods,  or  movables  only,  being  not  sufficiently  comprehensive  to 
take  in  everything  that  the  law  considers  as  a  chattel  interest  For  since,  as 
the  commentator  on  the  cousltimier  (rf)  observes,  there  are  two  requisites  to 
make  a  flef  or  heritage,  duration  as  to  time,  and  immobility  with  regard  to 
place ;  whatever  wants  either  of  these  qualities  is  not,  according  to  the  Normans, 
an  heritage  or  flef;  or,  according  to  us,  is  not  a  real  estate ;  the  consequence  of 
which  in  ooth  laws  is,  that  it  must  be  a  personal  estate,  or  chattel. 

Chattels  therefore  are  distributed  by  the  law  into  two  kinds;  chattels  real, 
and  chattels  persomU.  (e) 

1.  Chattels  real,  saith  Sir  Sdward  Coke,  (/)  are  such  as  concern,  or  savour 
of,  the  realty ;  as  terms  for  years  of  land,  wardships  in  chivaliy  (while  the  mili- 
tary tenures  subsisted),  the  next  presenl^tion  to  a  church,  estates  by  a  atiitnte- 
merchant,  statute-staple,  ekgil,  or  the  like ;  of  all  which  we  have  already  spoken. 
And  these  are  called  re^  chattels,  as  being  interests  issuing  out  of,  or  annexed 
to,  real  estates:  of  which  they  have  one  quality,  viz.,  immobility,  which  denomi- 
nates them  reaij  but  want  the  other,  viz.,  a  sufficient,  legal,  indeterminate 
duration ;  and  tiiis  want  it  is  that  constitutes  them  ckattela.  The  utmost 
period  for  which  they  can  Jast  is  fixed  aud  determinate,  either  for  such  a  apace 
of  time  certain,  or  till  such  a  particular  sum  of  money  be  raised  ont  of  such  a 
particular  income ;  so  that  they  are  not  eqnal  in  the  eye  of  the  law  to  the  lowest 
estate  of  fWhold,  a  lease  for  another's  life ;  their  tenants  were  considersl  upon 
feudal  principles  as  merely  bailiffs  or  formers;  and  the  tenant  of  the  freehold 
might  at  any  time  have  destroyed  their  interest,  till  thereignof  Henry  VIII.  (y) 
A  freehold,  which  alone  is  a  real  estate,  and  seems  (as  has  been  said)  to  answer 
to  the  fief  in  Normandy,  is  conveyed  by  corporal  investiture  and  •livery  .  ,„„„  ■, 
of  seisin ;  which  gives  the  tenant  so  strong  a  nold  of  the  land,  that  it  never   *■  ' 

after  can  be  wrested  fixaa  him  during  his  life,  but  by  his  own  act  of  voluntary 
transfer  or  of  forfeiture ;  or  else  by  the  happening  of  some  futnre  contingency, 

JIlcmtnadrollmiajiutmmmoimalUelileduntateH  ilourt, /Ol.  101.  a. 
^  too.  in  the  Norman  lUT.  Qaaa  lont  mtubia  tt  tmmeiMtt ;  rioMiiiw  wait  ■uuUa  Kmtqvttraiu- 
MHwMnfd  attitlnirit  eorpi  i  tasaiAlu  totUchott*  ^wIm  pmmtt  <n  uririr  U  Harp;  MtUrtlrama- 
pontt;ettBiitctqal»-at point  enliarUaBt.    LL.    Will.  Notbl.  e.i,  md  Dafreuie,  II,  ton. 

f/JllMUllB.  rwswpwi*'. 
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B8  in  estotefl  per  aut«r  vie,  and  the  detenniuable  {Veeholds  mentioned  in  a  fornier 
chapter,  (h)  And  even  these,  being  of  an  uncerlaiu  duration,  may  b;  jrasBibility 
laet  for  the  owner'a  life ;  for  the  law  will  not  presuppose  the  contingency  to 
happen  before  it  sotnallj  does,  and  till  then  the  estate  is  to  all  intents  and  pur- 
poses a  life-estate,  and  therefore  a  freehold  int«reat  On  the  other  hand,  a  cnat- 
tel  interest  in  lands,  which  the  Nomuus  put  iu  opposition  to  fief,  and  we  to 
freehold,  is  conveyed  bj  no  seisin  or  corporal  investiture,  bnt  the  possession  is 
gained  by  the  mere  entry  of  the  tenant  himself ;  and  it  will  certainly  expire  at 
a  time  prefixed  anddetermined,  if  not  sooner.  Thus  a  lease  for  years  must  neces- 
Barily  f^l  at  tiie  end  and  completion  of  the  term ;  the  next  presentation  to  a 
chnrch  is  satisfied  and  gone  the  instant  it  comes  into  possession,  that  is,  by  the 
first  avoidance  and  presentation  to  the  living ;  the  conditional  estates  by  statutes 
and  elegit  are  determined  as  soon  as  the  debt  is  paid ;  and  so  guardianship  in 
chivalry  expired  of  course  the  moment  that  the  heir  came  of  age.  And  if  tnere 
be  any  other  chattel  real,  it  will  be  found  to  oorrespond  with  the  rest  in  this 
essential  quality,  that  its  duration  is  limit«d  to  a  time  certain,  beyond  which  it 
cannot  suDsist  (Z) 

2.  Chattels  pergonal,  are,  properly  and  strictly  speaking,  things  movable; 
which  may  be  annexed  to  or  attendant  on  the  person  of  the  owner,  and  car- 
ried about  with  him  from  one  part  of  the  world  to  another.  Such  are  animals, 
household  stufiT,  money,  jewels,  corn,  garments,  and  everything  else  that  can 
properly  be  pat  in  motion,  and  transferred  from  place  to  place.  And  of  this 
kind  of  chattels  it  is  that  we  are  principally  to  speak  in  the  remainder  of  this 
book;  baviuj^  been  unavoidably  led  to  consider  the  nature  of  chattels  real,  and 
r  *AAR  1  ''''^"^  incidents,  in  the  former  chapters,  which  were  *emploved  npon  real 
*■  ^  estates ;  that  kind  of  property  being  of  a  mongrel,  ampbioions  nature, 
originally  endowed  with  one  only  of  the  characteristics  of  each  species  of  things ; 
the  immobility  of  tJiings  real,  and  the  prfcarious  duration  of  things  personaL 

Chattel  interests  being  thus  distinguished  and  distributed,  it  wHl  be  proper  to 
consider,  first,  the  nature  of  that  property,  or  dominion,  to  which  they  are  liable ; 
which  must  be  principally,  nay  solely,  referred  to  personal  chattels :  and,  sec- 
ondly, the  title  to  that  property,  or  bow  it  may  be  tost  and  acqnired.  Of  each 
of  these  in  its  order. 


CHAPTER  XXV. 
OF  PROPERTY  IN  THINGS  PERSONAL. 

Fbopebtx  in  chattels  personal  ma^  be  either  mpotBeuion:  which  is  wfacve  a 
man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual  enjoyment  of,  the 
thing :  or  else  it  is  in  action ;  where  a  man  hath  only  a  bare  rigb^  without  any 
occupation  or  enjoyment  And  of  these  the'  former,  or  property  in  poatesaion, 
IB  divided  into  two  sorts,  an  abeolute  and  a  qualified  property. 

I.  First,  then,  of  property  in  possession  absolute,  (1)  which  is  where  a  man 
nath,  solely  and  exclusively,  the  right,  and  also  the  occupation,  of  any  movaUe 
fhj  i'«g»  !«■ 

<S)  [It  is  A  rale  of  the  law  of  England,  ra  common  with  that  of  most  other  nations,  that  the 
title  bv  snoceBsJon  to  personal  propert7,  wherever  it  k  dtnaled,  shall  be  determrned  hy  the 
law  of  the  domicilB   of  the  deceased  owner.     1  H.  Bl.  670 ;  5  Vea.  750 ;  5  B.  and  Cr.  451 ;   * 

Hagg.  474,496;  8  Sim.  310.     Bat  It  ias  beendemid  by — ' "■"*  "■' 

extends  to  chattels  real,  on  the   ground  that  the  treati 

peculiar  In  onr  own  law.    1  Jarm.  on  Wills,  4 ;  2  id.  740.  ,  . 

by  decision,  and  is  perhapa  open  to  argnment  nn  both  sides.     See  2  P.  Wms.  (SS.J 

(1)  [It  is  a  mle  of  law,  that  the  abMlnte  or  general  property  of  personal  ebattels,  iiKWt 
the  mppoeed  possession.    S  Ssnnd.  47,  a.] 
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diattch;  so  that  they  cannot  be  transferred  from  him,  or  ceaae  to  be  hJB,  vitli- 
out  bis  own  aot  or  defanlt.  Such  may  be  all  inanimate  things,  as  goods,  plate, 
money,  jewels,  implements  of  war,  garments  and  the  like :  such  alao  may  be  all 
vegetable  productions,  as  the  frait  or  other  porta  of  a  plant,  wben  BeTered  from 
the  body  of  it;  or  the  whole  plant  itself,  when  Bevered  from  (^  gronnd;  none 
of  which  can  he  moved  ont  of  the  owner's  possewion  withont  his  own  aot  or 
consent,  or  at  least  vithont  doing  him  injnry,  which  it  is  the  bnsinesa  of  the 
law  to  prevent  or  remedy.    Of  these,  therefore,  there  remains  little  to  be  said. 

Bnt  with  regard  to  animals  which  have  in  themselves  a  principle  and  power 
of  motion,  and  (nnlese  particularly  confined)  can  convey  tuemselYea  &vm  one 
part  of  the  world  to  another,  there  is  a  great  diflbrenoe  nude  with  respect  to 
*their  several  classes,  not  only  in  onr  law,  bat  in  the  law  of  nature  and  j-  «„g^  i 
of  all  civilized  nations  They  are  distingnished  into  snoh  as  are  ifomi^a,  >-  J 
and  such  as  are  ferm  nalura :  some  being  of  a  tame  and  others  of  a  toild  dispo- 
sition. In  snch  as  are  of  a  nature  t^ne  and  domestic  (as  horses,  kine,  sheep, 
poaltry,  and  the  like),  a  man  may  have  as  absolate  a  property  as  in  any  inani- 
mate beings ;  because  these  continue  perpetually  in  his  occupation,  and  will  not 
stray  &om  his  house  or  person,  anlese  by  accident  or  fraudulent  enticement,  in 
either  of  which  cases  the  owner  does  not  lose  his  property; (a)  in  which  our  law 
threes  with  the  laws  of  France  and  Holland,  (b)  The  stealing,  or  forcible 
abduction,  of  such  property  as  this,  is  also  felony;  for  these  are  thmgs  of  intrin- 
sic value,  serving  for  the  food  of  man ;  or  else  for  the  use  of  husbandry,  (c)  But 
in  animals /ens  natures  a  man  can  have  no  absolute  property. 

Of  all  tame  and  domestic  animals,  the  brood  belongs  to  tha  owner  of  the  dam 
or  mother ;  the  English  law  agreeing  with  the  civil,  that  "partva  tsgvUnr  vea- 
trem"  in  the  bmte  creation,  though  for  the  most  part  in  the  human  species  it 
disallows  that  maxim.  And  therefore  in  the  laws  of  England,  ((f)  as  well  as 
Borne,  {e)  "  si  eqvam  msam  equns  tuus  pragnanimi  faeent,  rion  e»t  tuwn  sed 
mevm  quod  natum  est."  And,  for  this  Fnffendorf  (/)  gives  a  sensible  reaaon: 
not  only  because  the  male  is  frequently  nnknown;  but  also  because  the  dam, 
during  the  time  of  her  pregnancy,  is  almost  useless  to  the  proprietor,  and  must 
be  maintained  with  great  expense  and  care :  wherefore,  as  her  owner  is  the  loser 
by  her  preenancy,  he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  case  of  young  orgnete ;  which  belong  equally  to  the  owner  of  the 
cock  and  hen,  and  shall  be  divided  between  them.  ( g)  But  here  the  reasons  of. 
the  general  rule  cease,  and  "  cessante  *ratione  cessat  et  ipsa  lex .-"  for  the  r  *^a^  i 
male  is  well  known,  bv  his  constant  association  with  the  female;  and  '•  ■' 
for  the  same  reason  tne  owner  of  the  one  doth  not  suffer  more  disadvantage, 
during  the  time  of  pregnancy  and  nurture,  than  the  owner  of  the  other. 

II.  Other  animals,  mat  are  not  of  a  tame  and  domestic  nature,  are  either  not 
the  objects  of  property  at  all,  or  else  &11  under  our  other  division,  namely,  that 
of  qualified,  limited,  or  special  property;  which  is  such  as  is  not  in  its  nature 
permanent,  but  may  sometimes  subsist  and  at  other  times  not  subsist.  In  dis- 
cnssing  which  subject,  I  shall  in  the  first  place  show,  how  this  species  of 
property  may  subsist  in  such  uiimats  as  ore  fera  natures,  or  of  a  wild  nature; 
and  then  how  it  may  subsist  in  any  other  things,  when  under  particular 
circumstances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an  absolute,  prop- 
erty in  tlA  creatures  that  are  fera  ncUuree,  either  per  industriam,  propter  im- 
poientiam^  or  propter  privilsgiutn. 

1.  A  qnalifiod  property  may  subsist  in  animals  /era  natura  per  industriam 
hwninis :  {%)  \ij  A  man's  reclaiming  and  making  them  tame  by  art,  industry, 
and  edncation ;  or  by  so  confining  them  within  nis  own  immediate  power,  that 


(S)  See  WiUluQB  on  B«al  Prop.  19,  and  the  obtervatitau  by  Ur.  Justloe  Bajley,  S  B.  and  a 


ogk 
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tiiey  cannot  escape  and  nw  th«ir  natural  liberty.  And  under  IUb  head  some 
vriterB  hare  ranlEed  all  the  fonner  species  of  aaunala  we  have  mentioned,  ap- 
prehending none  to  be  originally  and  natnrally  tame,  but  only  made  so  b v  art 
and  onstom,  as  horses,  sirine,  and  other  cattle;  which,  if  oriffiiiallj  left  to  them- 
Belves,  would  bare  cfaoaen  to  rore  np  and  down,  seeking  their  food  at  large,  and 
are  only  made  domestio  by  use  and  &miliarity:  and  are  therefor^  say  they, 
called  maiufitta,  qaaai,  manui  aisueta.  Bat  however  well  this  sotios  may  ba 
fbnaded,  abstractoily  considered,  our  law  apprehends  the  most  obriouB  distinc- 
tion to  be,  between  such  animals  ma  we  generally  see  tame,  and  are  therefore 
seldom,  if  ever,  foud  wandering  at  large,  which  it  calls  domita  naiura :  and 
such  creatures  as  are  usually  found  at  Uberty,  Which  are  therefore  eupposed  to 
r*392l  ^Q^^'^^^P^'^^^^'y/'''''^  *natura,  though  it  may  happen  that  the  lat- 
I-  "  "i  t«r  shall  be  sometimes  tamed  and  confined  by  the  art  and  indnetry  of 
man.  Bnoh  as  are  deer  in  a  park,  hares  or  rabbits  in  an  enclosed  warren,  doyea 
in  a  dove-house^  pheasants  or  partridges  in  a  mew,  hawke  that  are  fed  uid  com- 
manded by  their  ownw,  and  nsh  in  a  private  pond  or  in  trunks.  Theee  v«  no 
longer  ttie  proper^  of  a  man,  than  while  they  continue  in  bis  keeping  or  acto^ 
poBseesion :  but  if  at  any  time  they  regain  their  natural  liberty,  his  property 
instantly  ceases;  unless  they  have  animum  reverlendi,  which  is  only  to  be 
knows  oy  their  usual  custom  of  retaruing.  (A)  A  maxim  which  is  borrowed 
from  the  eiyil  law; (i)  "rmertendi  animum  videntur  de»in»re  habere  tuMS^ 
cum  rwtrfendi  amsuetudinem  deseru^rint."  The  law  therefore  extends  this 
possession  &rther  than  the  mere  nuuiiial  occupation;  for  my  tame  hawk  that 
18  panning  his  quarry  in  my  presence,  though  he  is  at  liberty  to  go  where  he 
pleases,  is  neyertheless  my  property;  for  he  nath  animum  reverlendi.  So  are 
my  pigeons,  that  are  flying  at  a  oistance  &om  their  home  (especially  of  the  carrier 
kind),  and  likewise  the  deer  that  is  chased  oat  of  my  park  or  fuieet,  and  is  in- 
stanUy  pursued  by  the  keeper  or  forester;  all  which  remain  still  in  my  posses- 
sion, and  I  still  preseryo  my  qualified  property  in  them.  But  if  they  stray 
without  my  knowledge,  and  do  not  return  in  the  usual  manner,  it  is  then  law- 
ful for  any  stranger  to  take  them,  {k)  But  it'a  deer,  or  any  wild  animal  reclaimed* 
hath  a  collar  or  other  mark  pat  upon  bim,  and  goes  and  returns  at  his  pltasnre ; 
or  if  a  wild  swan  is  taken,  and  marked  and  turned  loose  in  the  nyer,  the 
owner's  property  in  him  still  oontinnes,  and  it  is  not  lawful  for  any  one  else  to 
take  him:  (f)  but  otherwise,  if  the  deer  has  been  long  absent  without  returning, 
or  the  swan  leaves  the  neighbourhood.  Bees  also  are  fera  naturce ;  but  when 
hived  and  reclamed,  a  man  may  have  a  qualified  property  in  them,  by  the  law 
r  *d93 1  of '"'tare,  as  well  as  by  the  civil  law.  (m)  *And  to  the  same  purpose,  not 
<■  -I  to  say  in  the  same  words,  with  the  civil  law,  speaks  Braoton:fii) 
occupation,  that  is,  hiving  or  including  them,  gives  the  property  in  bees;  for 
though  a  swarm  lights  upon  my  tree,  I  have  no  more  property  in  them  till  I 
have  nived  them,  w&n  I  nave  in  the  birds  which  make  their  nests  thereon,  and 
therefore  if  another  hivee  them,  he  shall  be  their  proprietor:  but  a  swarm, 
which  Sy  from  and  out  of  my  hive,  are  mine  so  long  as  I  can  koep  tfaem  in 
sight,  and  have  power  to  pureue  them ;  and  in  these  circumstances  no  one  elso 
is  entitled  to  take  thesa.  But  it  hath  been  also  said,  (o)  that  with  us  the  only 
ownership  in  bees  is  rationemli ;  and  the  charter  of  the  forest,  (^)  which  allows 
every  Axeman  to  be  entitled  to  the  honey  found  within  his  own  woods,  atTorda 
great  countenance  to  this  doctrine,  that  a  qualified  property  may  be  had  in 
bees,  in  consideration  of  the  property  of  the  soil  whereon  tney  are  foand.  (3) 

(k)  Bnwton,  1. 1,  0. 1.    TBep.lT.  I0Aj«.11,U.  !1^  nnoK,  L.  ITT. 

(I)  Cnnpt.  otCanrM.  MI.    T  Rm.  IS.  (M)  PnC  1. 1,  a.  Ill    Aul.  1, 1, 11  (»)I.),cLia. 

(o)  Bro.  Abr.  Ut.  pruftrtle,  SI,  ottM  It  Sdw.  lU,  M.  Ip)  ■  Han.  lU,  a.  IB. 


<8)  [With  leipeot  to  rook*  it  hu  been  receotlf  determined,  th*t  do  notion  i(  nist^iuUe 
•gainrt  a  penoa  iar  mAlioloaiily  oaaring  loeded  gaiu  to  be  dleoliareBd  near  a  ueighbtR'a  oloea 
^d  trew,  ftod  Uieiebj  diebuHng  and  driving  bwsj  the  Taok«  wUoh  used  to  raamt  to  Bod 
have  vcionc  in  the  Mine,  inaamucb  as  rooka  an  a  apeoies  of  Urda  ftra  natura,  deatractivA 
in  tlieir  hAbils,  not  properlf  an  aitide  of  ii>od,  and  not  pnteoted  bv  any  aot  of  paiiiMncnt^ 
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In  all  these  CTeatares,  reclaimed  from  the  wildneag  of  thm  nature,  the  prop- 
erty is  not  absolute  but  defeaeible :  a  proper^,  that  ma;  be  degtroyed  if  they 
resume  their  ancient  wildnesa  and  are  fonna  at  larve-  I'or  if  the  pheaeanta 
escape  from  the  mer,  or  the  fishes  from  the  trank,  and  are  leen  wandering  at 
large  in  tiieir  proper  element,  they  become /mnmo^ra again;  and  are  free  and 
open  to  the  first  occnpant  that  hath  ability  to  aeiie  them.  Bat  while  they  thus 
contlnne  my  qualified  or  defeasible  property,  they  are  as  mnch  nnder  the  pro* 
tectioa  of  the  law,  as  if  they  were  absolntoly  and  indeftasibly  mine;  and  an 
action  will  lie  against  any  man  that  detaios  Qiem  from  me,  or  nnlawfulW  des- 
troys them,  (4)  It  ie  also  as  much  felony  by  common  lav  to  steal  such  of  them 
as  are  fit  for  food,  (4)  sa  it  is  to  steal  tame  animale :  {q)  but  not  so,  if  they  we 
only  kept  for  pleasure,  cnriosity,  or  whim,  as  dogs,  bears,  oats,  «pe»,  parrots,  and 
singing-birds;  (r)  because  their  yalne  is  not  intrinsic,  bat  depending  only  on 
the  caprice  of  t^e  owner:  (s)  though  it  is  snch  an  inTasion  of  property  as  may 
*amoant  to  a  ciyil  injurT)  and  be  redressed  by  a  civil  action,  (t)  Yet  t-  •onj -i 
to  steal  a  reclaimed  hawK  is  felony  both  by  common  law  and  statnte;   ^  ■* 

(u)  which  seems  to  be  a  relic  of  the  tyranny  of  our  ancient  sportsmen.  And, 
among  our  elder  ancestors  the  ancient  Britons,  another  species  of  reclaimed  ani- 
mals, viz.,  cats,  were  looked  upon  as  creatures  of  intrinsic  v^ue ;  imd  the  killing 
or  stealing  one  was  a  grievous  crime,  and  subjected  tiie  oflbnder  to  a  fine ;  espe- 
cially if  it  belonged  to  the  king's  household,  and  was  tiie  c%»toa  horrei  rs^'t,  for 
which  there  was  a  very  pecnhar  forfeiture,  (w)  And  thus  madi  of  qualified 
property  in  wild  animals,  reclaimed  wr  industriam,  (6) 

2,  A  (lUALiPiBD  property  may  also  subsist  with  relation  to  animals  fera 
natura,  rations  impotentia,  on  oocouut  of  their  own  inability.  As  when  hawks, 
herons,  or  other  birds  build  in  my  trees,  or  coneys  or  other  creatures  moke  their 
nests  or  barrows  in  my  land,  and  have  yonng  ones  there ;  I  have  a  quali^d 

ff  J 1  Hal.  F.  C.  Ml. 

(i)  Bro.  Abr,  Mt.  trinou 

fiy  -'«)3wOMM,£irr..    _. 

then  koelaatlj  wai  Air  lUuIlafi  ivsiu 

and  thit  the  plaintiff  therefbre  oonld  not  have  axtj  propeit;  In  them.  Hunaui  o.  llookett, 
S  Bar.  and  C.  934  i  4  DowL  sod  B.  516,  a  C.  Bnt  an  aotioD  on  Uw  owe  Ilea  for  diMhaiging 
K<uu  near  the  dacog-pond  of  another,  with  deHign  to  damnify  the  owner,  b;  flightaiiiDg  away 
tbe  vUd  fowl  resorting  thei^lo,  by  which  the  wild  fowl  are  Ihghteiied  awajr,  and  the  owner 
damnifiad,  for  wild  fowl  are  pr<jt«ct«d  by  the  SS  Beo.  Till,  o.  II,  and  they  oonatitnte  a  known 
article  of  timd ;  and  a  perAon  keeping  np  a  deaoy  eipendt  monef  and  employe  ikill  In  taking 
that  which  ia  of  UM  to  the  pabho.  It  ia  a  profitable  mode  or  euplojinx  hie  land,  aod  wm 
cougiderud  by  Lord  Holt  w  a  descnptton  of  trade.  Keeble  e.  HiokeringlO,  11  Gait,  574 ;  3  B. 
and  C.  943.  Other  aalmats  aie  ipeciutlr  protected  bv  aote  of  parliament,  aa  hawlia,  falcon^ 
Bwana,  partridge^  pheasaota.  pigeoiu,  wltd  duoka,  mallanU,  teal,  widgeam,  wild  geeae,  black 
game,  red  game,  Wxtards  and  herons,  and  conaeqnantly,  in  the  eye  ef  the  law,  are  nt  to  be  pre- 
aerred.  Beea  are  property,  and  the  mbjeot  of  laroeny.  Per  Bi^ley,  J.,  S  B.  and  a  H4 ;  Sli 
T.  Barm.3ai 

Aa  to  Uie  lu^ieny  of  doga  and  Uids  or  beaats  ordinaiUr  kept  Id  oon£nemant,  aee  infra,  o.  SM, 
note.    And  aa  to  fiah,  see  alatute  34  and  96  Tie.  a.  OB,  ft  «4,  % 

<4)  [Bnt  it  ia  not  felony  to  aleal  moh  animals  of  a  wild  nature,  anleM  they  an  ^ther  •«  oon- 
Uned  that  the  owner  can  take  them  wfaeuerer  be  pleaaea;  or  are  rednMd  to  tauMoesa.  and 

knuwn  by  the  thief  to  be  ao. *    ■ 

by  olroumaUntial  evidence,  ariKing  ont  or  hie  own  oundoot,  and  the  o 
the  animal  Rtolon.     East's  P.  C.  16,  a.  41 ;  Hawk.  b.  1,  o.  »3,  a.  36.] 

(5)  Upon  thifl  general  snbject  lee  S  Eeot,  348 ;  Williams  on  Pert.  Prop.  10;  Pleraon  c.  Poat,  3 
Cainea,  175;  Bnuler  n.  Kewkirk,  30  Johns.  75;  Commonwealth  v.  Chaocb  9  Pick.  lb.    A  pro] 

"^"  is  acquired  In  beea  b.-  "      — '  .--i-!-' l —  ■._ 1 >-i--  -t-  .— .  . — i-i- 

sre  found  does  not  v 
9.  Millar,  1  Cow.  243  i 

ner  anstoioa  hiii  pniperty  ao  long  ai 
Eitta,  15  Wend.  550. 

Of  atera  planted  In  a  b^  or  arm  of  the  BM,  fat  a  bed  eleariy  mailted  ont,  aod  where  thaT» 
Wert!  nu  ityaters  growing  apoutoneoody,  are  the  pn^arty  of  the  j^anter.  FlMt  v.  Hegemao,  U 
VeuL43. 


dV  i^  acquired  In  beea  by  hiTing  uid  reclf^ming  tbem ;  bnt  msrelj  maiting  tbs  ^ea  in  whidL 
heea  are  found  does  not  vest  any  property  in  the  finder.  Oillett  v.  Ifaaon,  r  Johna.  10 ;  Feign- 
■OD  r.  Millar,  1  Cow.  243;  aee  Wallla  e.  If  ease,  3  Bion.  646.    If  beea  once  reolaimwl  fif  off,  the 
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property  in  thoK  yoong  onea  till  such  time  as  they  can  fly  or  ran  away,  and 
then  my  property  expires:  (z)  but^  till  then,  it  ia  in  some  casea  trespasa,  and  in 
others  felony,  for  a  stranger  to  take  them  away,  (y)  For  here,  as  the  owner  of 
the  land  has  it  in  his  power  to  do  what  he  pleases  with  theoL,  the  law  therefore 
vests  a  property  in  him  of  the  young  ones,  in  the  same  manner  as  it  does  of  the 
old  ones  if  reclaimed  and  oonnned;  for  these  cannot  through  weakness,  any 
more  than  the  others  through  restraint,  use  their  natural  liberty  and  forsake  him. 
3.  A  man  may,  lastly,  have  a  quali&ed  property  in  animals  fera  naiura, 
prcptsr  privilegium :  that  is,  he  may  have  the  privilege  of  hnntiag,  taking,  and 
r*395  1  ^^^'°S  t;hem,  in  *exclusion  of  other  persons.  Here  he  has  a  transient 
I-  J   property  in  these  animals,  ueually  called  game,  so  long  as  they  continue 

within  his  liberty ;  («)  and  may  restrain  any  stranger  from  taking  them 
therein :  but  the  instant  the^  depart  into  another  liberty,  this  qualified  property 
oeases.    The  manner  in  which  this  privilege  is  acquired  will  be  shown  in  a 


The  qualified  property  which  we  have  hitherto  considered  extends  only  to 
animals  ^era  naiurm,  when  either  reclaimed,  impotent,  or  privileged  Many 
other  things  may  also  be  the  obiecta  of  qualified  property.  It  may  subsist  in  the 
very  elements,  of  fire  or  light,  of  air  and  of  water.  A  man  can  have  no  absolute 
permanent  property  in  these,  as  he  may  in  the  earth  and  land ;  since  these  are 
of  a  vague  and  fugitive  nature,  and  therefore  can  admit  only  of  a  precarions 
and  qualified  ownership,  which  lasta  so  long  as  they  are  in  actual  use  and  occu- 
pation, bnt  no  longer.  If  a  man  disturbs  another,  and  deprives  him  of  the  law- 
ful enjoyment  of  these ;  if  one  obstructs  another's  ancient  windows,  (a)  (6)  cor- 


g)  Carlo  defoml.  »  Hon.  HI,  e 
ICro.  Cw.  BM.    MMT.ie.    bK 


..ffii'JEl"- 


(6)  [See  Book  HI,  op.  91A,  317.  The  ei^ovmsnt  of  liRhta  fot  twanty  jean,  witb  the  aeqnl 
MCBDoe  of  the  party  inio,  after  that  time,  ooM  HOj  thiog  to  impede  auoh  enjajmeot,  afford*  n 
Ktxnag  a  preitamptioa  of  a  right,  bj  grant  or  otherwiae,  that,  even  beTore  the  reoent  mot  irf  i 
"id  3  Wm.  IV,  0.  71,  it  TfaB  held  that,  nnloss  the  eierciBe  of  the  right  were  oonmdioted  or 


d  qualified  in 
cnatom  of  the  oity  of  Li)Ddon  applied,  pennittioff  honeee  to  be  raised,  upon 

«,  to  (my  height  the  owner  pleowd,  notwithbtanding  aaoh  odditioiuil  elev*- 

tjon  might  obecnre  and  oaAen  the  wiudowB  of  other  aadeat  measaages,  nnleu  tfaore  woo, 
u ._:_.:__  ._  .Lg  oontrtiT.     However,  in  the  recent  oaee  of  Shadwell  b. 


V  Cbtt.  ud  P.  S.  P  C.  619,  Lord  Tenterdon  held,  that  the  cnstom  onvht  t 
Itoildiug*  on  uioieQt  Ibundatlong,  where  alt  tke  /our  vaB»  belonged  to  the  party ; 
ime  woold  be  Joitified  by  the  caatom  in  roidng  an  obstmction  bj  means  of  those 


walli  of  his,  m  at  to  darkn  tiwlighta  in  a  fuarth  wall  beioaging  to  I^s  neighboi.     

■bip  alw  Intimatad  aa  opinloii,  o6>l«r,  bnt  withoat  deciding  the  qaostion,  that,  in  order  tn  «ap- 
P4>n  ^e  oiub>m,  the  walle  m>  ruaed  '>agbt  to  be,  at  loaot,  a*  old  aa  the  liriita  which  Uiey 
obstnioted.  The  ooMom  Is  Mt  forth  In  Wynatanloy  f.  Leo,  2  StraoHt.  339 ;  and  see  also  Plora- 
merv.  BeQlham,  1  Bnrr.  849,  Thii  onaCnm,  thongb  formerly  allowed  tu  be  good.  doe«  not 
■Min  t»  have  been  &Tored  at  law ;  and  great  care  wag  reqaired  to  plead  it  proptirly  :  Hnghea 
*.  EeymUh,  and  Kewell  v.  Bamarde,  bulb  reported  in  Butatr.  116;  thoogfa,  in  a  later  caatL 
(reportodaOMiyinDiuly  bi  Oomjn.  274,)  the  otuUim  ia  Mid  to  befoQQded  on  gwd  rewone,  and 
that  it  needed  not  h«  pleaded,  but  might  be  given  in  eridenos  npon  the  general  iiiane.  How- 
ever, though  the  eortom  anthuiMd  a  party  who  bnilt  on  am  oU  foamAatiim  to  raise  bis  valla 
•.,_........._  ^...._  ^^^_  atooj^ aitiioagh  he  might  thereby  olwtmot  equally  ancient  Ughta 

^ .  it  u  not  to  be  oadNstuod  that  the  onstom  ever  eitandad  to  boildinn  on 

new  fonndationt:  HngjiM  s.  Kerne,  Telv.  816;  fH^moiigera'  Company  e.  Bast  In^a  Com- 
pany, 1  Dick.  164 ;  and  to  determine  tiie  fact  whether  the  bnildiags  were  or  were  not  on  old 
fooudatiODi,  a  trial  at  law  wan  often  directed  boTure  an  ii^anotion  iaaoed :  Attorney  Qeneral 


V.  Bentham,  1  Diok.  877;  S.  C.  t  Tea.  Sun.  543;  for,  whenever  the  legd  ligbt  in  di>nbtfai, 
equity  will  not  interpose  before  that  qnestioD  is  determined,  where  the  nature  of  the  allied 
iqjniy  doei  not  strongly  oall  for  immediate  interference.  Wynatanley  e.  Lee,  X  Swonn.  342; 
Hanson  o.  Oaidtner,  7  Tea.  SOi ;  Morris  v.  Lesaees  of  Lord  Berkeley,  S  Ves.  Sen.  43S ;  The 
Society  of  Gray's  Inn  p.  DoDsfaty,  3  Tea.  Sen.  453,;  Attorney -Oeneral  t>.  Niohol,  16  Tea.  343. 
Bnt,  an  aotion  at  law,  for  a  nmsonoe  in  obeunioting  lights,  may  be  brought  either  by  the  aotnal 
posMasor  of  the  premises,  or  by  the  ^arty  entitled  thereto  in  revenion ;  by  the  one  in  leqnot 
of  his  ppMBWioii,  and  by  the  othw  m  respect  of  his  inheritance.  Jeaser  v.  Qiffi)rd,  4  Bnrr. 
S141.    Tha  qaosliun,  not  only  u  regards  claims  to  the  use  of  lights  in  general  oaae^  bnt  bIm 
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rapts  the  air  or  hie  houee  or  gardens,  {b)  (7)  fonia  his  water,  (c)  or  nnpens  and 
lets  it  ont,  or  if  he  diverts  an  ancient  waterconrHG  that  nsed  to  run  to  the  other's 
mill  or  meadow;  {d)  the  law  will  animadvert  hereon  ae  an  injnry,  and  protect 
the  party  injured  in  hie  possession.  But  the  property  in  them  ceases  the  instant 
they  are  out  of  possession ;  for,  when  no  man  is  engaged  in  their  actual  occupa- 
tion, they  become  again  common,  and  every  man  hob  an  equal  right  to  appropri- 
ate them  to  his  own  use. 

These  kinds  of  qualification  in  property  depend  upon  the  peculiar  circum- 
stances of  ilie  subject-matter,  which  is  not  capable  of  being  under  the  absolute 
dominion  of  any  proprietor.  But  property  may  also  be  of  a  qualified  or  special 
nature,  on  account  of  the  peculiar  circumstaui»s  of  the  owner,  when  the  thing 
itself  is  very  capable  of  absolute  ownership.  "As  in  case  of  baHfttent,  (■  ^„go  i 
or  delivery  of  goods  to  another  person  for  a  particular  use ;  as  to  a  oar-   •■  ^ 

rier  to  convey  to  London,  to  an  innkeeper  to  secure  in  his  inn,  or  the  like. 
Here  there  is  no  absolute  property  in  either  the  bailor  or  the  bailee,  the  person 
delivering,  or  him  to  whom  it  is  delivered :  for  the  bailor  hath  only  the  right, 
and  not  the  immediate  possession ;  the  h^lee  hath  the  possession,  and  only  a 
temporary  right.  But  it  la  a  qualified  property  in  them  both ;  and  each  of 
them  is  entitled  to  an  action,  in  case  the  goods  he  damaged  or  taken  away :  the 
btulee,  on  account  of  his  immediate  posse.saion  ;  the  bailor,  because  the  poses- 
eion  of  the  bailee  is,  immediately,  his  possession  also,  (e)  So  also  in  case  of 
goods  pledged  or  pawned  upon  condition,  either  to  repay  money  or  otherwise; 
both  the  pledger  and  pledgee  have  a  quali^ed,  but  neither  of  them  an  absolute, 
property  in  them :  the  pledger's  property  is  conditional,  and  depends  upon  the 

|»)  »  Hep.  W.    Lot.  SI.  (sj  9  Bap.  U.  Hi  1  Leoa.  173.    Skin.  See.  (tf  1  BoU.  Abr.  SOT. 

u  tbat  risht  ma  fbtmeriy  qoalified  hy  the  cvrinra  of  the  citj  of  lioaion,  g«siae  ut  U  rett  by  tiie 
Btatata  or  2  and  3  WiUiam  IV,  c  71,  (  3,  whloti  enwU,  that  wbers  the  acoeaa  and  um  of  light 
to  and  for  any  bntldinc  gball  have  beaii  eojoved  therewith  for  twent;  yean,  withont  IntAiraptiuii, 
tli«  right  thereto  Bhall  ba  IndefvMible :  unlMa  it  »haU  appear  that  the  Htme  wks  ai^loved  nnder 
aome  putionlar  agnement  in  writiDg ;  in  wbiA  oaae,  of  ooone,  the  right  mmrt  be  nit)}eot  to  tlie 
oonditionB  of  tb*  agTMmant; 

It  wonld  be  nnreaaonablB  to  preaiuQe  a  pruit,  There  tin  adverw  right  baa  ever  been  exer- 
daed  at;aiiut  the  party  who  alone  was  cMable  of  makiDK  the  grant ;  oonseqnentlj',  the  nampa- 
tioQ  of  ea  easement,  or  risht  of  way.  For  twenty  years,  merely  by  the  aeqnieseeDoe  of  a 
tenant,  without  the  knowledge  of  hia  laiidlnrd.  will  not  anthoiisB  a  pnBomptiim  as^iat  the 
owner  of  the  revtsHton,  or  loheritanr^e,  bnt  even  in  aach  cases,  the  origin  of^tha  riut  olaimed 
adveiBely  must  ba  traced,  in  order  to  repel  the  doctrine  of  pretDrnption.  It  will  not  be 
enongh  to  ihow,  that  the  hereditaments  vhloh  are  d«terioratM  by  the  alleged  encroach  menta 
have  been,  (or  twenty  years,  in  the  oooupatjon  of  tauanU;  it  ahooM,  alio,  V '-   


tuianey:  Daniel*.  North,  11  Bast,  374;  Wood  •.  Teal,  6  Bam.  and  Aid.  456;  Harpar 
Chariesworth,  4  Bam.  and  Creaa.  591 ;  6  D.  and  R.  568,  S.  C. ;  Ooaa  «.  Lewis,  4  DowL  ai 
Byl.  939 ;  a.  C.,  3  Bam.  aDdCreaa.eSSi  and,  mordertopnvantinoholalmai^rishtaof  waf,  orot 
water  oonnea,  or  of  othw  aimllai  eaaamenta,  ham  baooiniDg  IndefeaaiUe  alter  for^  years'  nnin- 
teniipt«d  ei^oyman^  the  awner  of  a  nvnaiaa  aoMetant  «o  the  detenninaltoi  «f  a  term  <^ 
years,  moM  (aooorduig  to  the  «ghth  seotim  ol  the  act  oitad),  naU  the  claims  within  thr«a 
yean  neit  aA«r  the  deUrmination  of  the  term.  The  last  meDttouad  aecticai  of  the  act  has  refer- 
ence only  to  rights  of  way  and  water  oonraea ;  tod  fton  the  3d  and  7th  aaotions  It  appeara  th^ 
after  the  nnintemipted  ei^yment  of  nae  of  light  to  auv  boilding  for  twenty  rears,  the  claim, 
thongh  it  mav  have  originalad  in  aaeroaohmeDt,  will  be  iudeteaaible,  notwithBlandiDg  Uie 
paitiea  injai«d  thereby  may  have  been  incapable,  owing  to  poaonal  dlsabilltiea.  or  any  caiue 
whatever,  to  reaiatttieancniachineDtA.  Formeriy,  ihenileof  law  (as  may  be  seen  oy  referring  to 
the  ftrst  of  the  oaaes  already  cited)  allowed  a  landlord  to  build  up  agunst  eaeroaohiiig  li^ta, 
thoQjrii  hia  tenant  had  aequiened  nnder  Uie  enorDachinent  for  Bbove  twen^  years :  npon  the 
same  pr:tM^p1e  which  sttU  praraiU  with  renpect  to  ways  and  water  ooiirses.i 

Upon  the  mtject  of  the  preeedinr  nota,  see  Btoiy  v.  Odin,  Ul  Maa^  IST :  Boheaon  e.  Pettinger, 
1  Qnen,  Oh.  57 ;  Oerber  «.  Qrabel,  IS  UL  S17 ;  Dnvel  v.  Briiblaae,  1  Ia.  An.  497.  The  oooRa io 
this  oonntryhave  generally,  however,  rejected  the  BngUsh  doctrine  racpeotitigtlia  prMcriptive 
lifdit  to  (he  enjoyment  of  fight  and  air,  aa  being  uaanitad  to  Out  eooditton  Htd  olionmataiKes  of 
this  oimatrT.  See  Parker  v.  Foote,  IS  Wend.  309 ;  N^ler  «.  BttlwinUe,  5  Bkdi,  811 ;  (Aenr  V. 
Stein.  11  Ud.  1;  Havei«tlok  «.  Sipe,  33  Penn.  Sk  3BS;  Ingrahaai  t^  BntehkiaomS  Oum.  WT: 
Ward  p.  Neal,  37  Ala.  EOO ;  8  Vaahb.  Beal  Prop.  ttl. 

(7)  See  3  Ktat,  44a ;  2  Waahb.  Beal  Prop,  fid,  64 ;  Waahb.  on  Eaiem.  389. 
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performance  of  the  coadition  of  Tepayroent,  &c. ;  Mid  so,  too,  is  that  of  tbe 
pledgee,  which  depends  npon  its  non-perfoimaBce.  (/)  l^e  same  may  be  said 
of  goods  distreined  for  rent,  or  other  cavee  of  disbresB:  (8)  which  are  in  the 
nature  of  a  pledge,  and  are  not,  at  the  first  taking,  the  abeolnte  property  of  either 
the  distreinor,  or  party  dietreined  upon  ;  bat  may  be  redeemed,  or  else  forfMt«d, 
by  the  eabeequent  conduct  of  the  latter.  Bnt  a  servant,  who  hfii;h  the  care  of  bis 
master's  goods  or  chattels,  as  a  butler  of  plate,  s  shepherd  of  riieep,  and  the  like, 
hath  not  any  property  or  possession  either  abftolate  or  qualified,  bat  only  a  mere 
chnrge  of  oveniight.  (a) 

Having  thus  considered  the  sereral  divisions  of  property  in  vot»«$tio»,  which 
subsists  there  only,  where  a  man  hath  both  the  ri^t  and  also  the  oecnpation  of  • 
the  thing ;  we  will  proceed  next  to  take  a  short  view  of  the  natore  or  property 
in  action,  or  such  where  a  man  hath  not  the  occupation,  bnt  merely  a  bare 
right  to  occupy  the  thing  in  question  ;  the  posseeaion  whereof  may  bowerer  be 
reoorered  by  a  suit  or  action  at  law ;  from  whence  the  thin?  so  recoverable  ia 
r  *897 1  '*''^  **  *li'°&  or  '^^"'^  '"  ttciion,  Ui)  Thus,  money  dne  on  a  bond  is  a 
*-  J  chose  in  action;  for  a  property  in  the  debt  vestsat  the  time  of  forfeiture 
mentioned  in  Che  obligation,  hut  there  is  no  posseadon  till  recovered  by  conree 
of  law.  If  a  man  promises,  or  covenants  with  me,  to  do  any  act,  and  fails  in  it 
whereby  I  suffer  damage,  the  recompense  for  this  damage  is  a  ^ote  in  action ; 
for,  though  a  right  to  some  recompense  vests  in  me  at  the  time  of  damage  don^ 
yet  what,  and  bow  large  such  recompense  shall  be,  can  only  be  ascertained  by 
verdict ;  and  the  possession  can  only  he  given  me  by  legi^  juagment  and  exccn* 
tion.  In  the  former  of  these  cases  tlie  student  will  observe,  that  the  property, 
or  right  of  action,  depends  upon  an  esairess  contract  or  obligation  to  pay  a 
stated  sum :  and  in  the  latter  it  depends  upon  an  implied  contract  that  if  the 
covenantor  does  not  perfomt  the  act  he  engaged  to  do,  he  shall  pay  me  the 
damages  I  sustain,  by  this  breach  of  covenant  And  hence  it  may  be  collected, 
that  all  property  in  action  depends  entirely  upon  contracts,  either  express  or 
implied ;  which  are  the  only  regular  means  of  actjuiring  a  ckote  in  action,  and 
of  the  natnre  of  which  we  shall  disconrse  at  large  m  a  subsequent  chapter.  (9) 

At  present  we  have  only  to  remark,  that  upon  all  contracts  or  promises,  either 
express  or  implied,  and  the  infinite  variety  of  cases  into  which  they  are  and 
may  he  spun  out,  the  law  gives  an  action  of  some  sort  or  other  to  the  party  in- 
jured in  COBB  of  n  on -performance ;  to  compel  the  wrongdoer  to  do  justice  to 
tne  party  with  whom  he  has  contracted,  and,  on  failure  of  performing  the 
identical  thing  he  engaged  to  do,  to  render  a  satisfaction  equivalent  to  the  dam- 
age sustained.  But  while  the  thing,  or  its  equivalent,  remains  in  suspense,  and 
the  injui'ed  party  has  only  the  right  and  not  the  occupation,  it  is  called  a  ekoM 
inaction;  being  a  thing  rather  m  potevtia  tbun  in  etse:  though  the  owner 
r^„Q„^  may  have  as  *absolute  a  property  in,  and  be  as  well  entitled  to,  socb 
^        -'  things  in  action,  as  to  things  in  possession. 

And,  having  thus  distinguished  the  different  degree  or  ftiantiiy  of  damimmt 
OT  properly  to  which  things  personal  are  subject,  we  may  add  a  word  or  two 

I/)  Cm.  Jbo.  its.  (0)  S  Init.  lOS. 

(Ill  Tho  aaiiiu  lilei.  nnd  the  inmo  cluiiuniliinHon  nf  impertr  prsTannl  In  Ibe  stTfl  imw.  "  Mm  fa  Uatt 
naitiHih'iberiintrMffhaitr.giulixxtadrmixprraMihimtamitcAitirmtiitmatiit.''  [ff.H.l.SI.)  AikI  inlii, 
■■•c<ituli,,«U  nritiwmoTMlvr  HiiiH  t<gmU at  ia  iiMmllmt,ptUtlimaHU,permimtlim»Ht.  Jfmmtthmt^ 
hmli  CM  rUiiitw.'     (J^.M.  ]•,«■.) 

<8)  [Or  taken  In  eXMoliMi  by  the  iib«n9'.  2  Moo.  uid  S.  1S7)  S  Bligh,  377;  2  Saund.  47. 
So  llie  fliKler  of  ft  cbntusl  hM  the  rfght  of  jiowiiwiou  agnipKt  all  the  world,  azoBpt  tbe  uwivr. 
1  Str.  604;  1  Lead.  Cai.  IM.] 

(B)  There  are  tnwij  right*  of  action,  korraver,  which,  ipring  froin   twti,  and  yet  are  rcccg- 
*    nluid  M  Tiroport]'  to  u  lobe  the  subject  of  equitable  asiifDneut.  »nd  of  MirrUorthip  to  peraiMal 


prewntatlre*  on  the  doath  uf  tlie  perron  entitled  to  maintain  auH .  Thii  ii  >u,  geiieraliy. 
Tights  of  action  for  auch  tortsaa  are  not  mercl;  penonal.  Sea  Kurth  v.  Turner,  9  S.'aud  K. 
244i  McKeec.  Judd.  12  N.  T.  023;  Rice  v.  Stone,  1  Allen,  666;  Joidan  v.  GllleB,  44  K.  H. 
424;  FInaU.  Backni,  18  MIeh.  218;  Tome  >.  Dnboto,  6  Wal.  US;  More  >.  Maaainl.  12  Gal. 
090.  And  so  dlatinclly  are  such  rlghtc  poMcsaed  of  the  attribnt*»  of  propertv  that  it  is  not 
even  C(jtui«tent  fbr  the  l^lstatim  to  deprive  tbe  partj  of  tbani  bf  prahibEting  the  maliaenuKM 
oTinlt.    Griffin  V.  Wllcoi,  :illnd.  870. 
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coDCeming  the  time  of  their  enjoyment,  sad  the  number  of  their  owners:  in 
conformity  to  the  method  before  oMerved  ia  treating  of  the  property  of  things 
real 

Firgl^  aa  to  the  time  of  enjoifment.{10)  By  the  rules  of  the  ancient  common 
litT,  there  could  be  ao  fatore  property,  to  take  place  in  expectancy,  created 
in  personal  ^oods  and  chattels;  oecause,  being  things  transitory,  and  bj  many 
accidents  anhjecr.  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the  exigencies 
of  trade  requiring  also  a  frequent  circulation  thereof,  it  would  occasion  pet^t^ 
nsl  snits  and  quarrels,  and  put  a  stop  to  the  freedon  of  commerce,  if  such  lim- 
itations in  remainder  were  ^e»«r(T%  tolerated  and  allowed.  But  yet  in  last  wills 
and  testaments  suoh  limitations  of  personal  goods  and  chattels,  in  remainder 
after  a  bequest  for  life,  were  permitted:  (t)  though  originally  that  indulgence 
was  only  shewn,  when  merely  the  nse  of  the  goods,  and  not  the  goods  them- 
eelves,  was  given  to  the  first  legatee;  (k)  the  property  being  supposed  to  con- 
tinue all  the  time  in  the  executor  of  the  devisor.  But  now  that  distinction  is 
disn^;arded :  (I)  and  therefore,  if  a  mau  either  by  deedor  will  limits  his  books  or 
furniture  to  A  for  life,  with  remainder  over  to  S,  this  remainder  is  good.  But, 
where  an  estate-tail  in  things  personal  is  given  to  the  first  or  any  subsequent 
possessor,  it  Tests  in  him  the  total  property,  and  no  remainder  over  shall  be 
permitted  on  sach  a  limitation,  (m)  For  this,  if  allowed,  would  tend  to  a  per- 
petuity, as  the  dorisee  or  grantee  in  tail  of  a  chattel  has  no  method  of  barring 
the  entail ;  and  therefore  Uie  law  vests  in  him  at  once  the  entire  dominion  of 
the  goods,  being  analogous  to  the  fee-simple  which  a  t«uaat  In  tail  may  acquire 
in  a  real  estate. 

'Next,  as  to  tfaA  number  oT  owners.  Things  pergonal  may  belong  to  r  *oaa  -j 
their  owners,  not  only  in  severalty,  bnt  also  in  joint- tendency  and  in   ^  ' 

common,  as  well  as  real  estates.  They  cannot,  indeed,  be  vested  in  copar- 
cenary; because  they  do  not  descend  from  the  ancestor  to  the  heir,  which 
is  aecessarj  to  constitute  ooparceners.  But  if  a  horse  or  other  personal  chattel 
be  given  to  two  or  more,  absolutely,  they  are  joint-tenants  hereof;  and,  unless 
the  jointure  be  severed,  the  same  doctrine  of  survivorship  shall  take  place  as  in 
estates  of  lands  and  tenements,  (n)  And,  in  lilce  manner,  if  t^e  jointure  be 
severed,  as,  by  either  of  them  selling  his  share,  the  vendee  and  the  remaining 
part  owner  shall  be  tenants  in  common,  without  ajiy  jus  accrescendi  or  survivor- 
ship, (o)  So,  also,  if  loot  be  given  by  will  to  two  or  more,  equally  to  be  divided 
between  them,  this  makes  them  tenants  in  common ;  (;>)  as,  we  have  formerly 
seen,  {9)  the  same  words  would  have  done  in  regard  to  real  estates.  Bat,  for 
the  encouragement  of  husbandry  and  trade,  it  is  held  that  a  stock  on  a  fiu'm, 
thongh  occupied  jointly,  and  also  a  stock  used  in  a  joint  undertaking,  by  way 
of  partnership  in  trade,  shall  always  be  considered  as  common  and  not  aa  joint 
property,  and  there  shall  be  no  survivorship  therein,  (r)  (11) 

ill  Eqa.  Uu.  Abr.  M),  (t)  Mnr.  IM.  <I)  1  Froem.  «S.  (Bl  1  P,  Wm*.  «». 

IW  LIU.  IMS.    IVem.  tSt  «»Lllt.i3n.  ( s)  1  £qii.  Cu.  AllT.  VI.  UlPuSlSt. 

(D  1  Vern.  UT.    Ck>.  Uu.  liO. 

<10)  [AttbUdaycbatUlsreol  and  peraooal  caatrnt  be  direoiiy  entailtd,  buttbejma^bf  deed 
of  tnixt  be  u  effectonllj  t«ttled  to  one  /or  life  with  renaimJ«r>  ovtr,  u  an  wtMa  of  luberi- 
taaoe,  if  it  be  not  Bttempt«d  to  render  them  nuolieoable  lieyond  the  periiid  eUlowed  bj  Uw. 
Bee  Oilb.  UseB  and  Tniat8,  by  Sngdeo,  1-21,  note  4,  and  Ur.  Hargntve'g  note  5  to  Co.  LitU 
SMis.] 

(11)  [Bat  ftlthongb  there  ii  no  Bnrrivorship  as  to  partnarehip  property  In  poesemlon,  yet  at 
l&w  there  »a4  tn  e*<wM  i»  dcUon,  for  when  one  or  more  partneni,  having  a  joint  legal  iaterest 
0n  a  ooQtnot  dle«,  an  action  azainat  the  fad  partie-i  ma^  bs  broujrlit  in  the  name  of  the 
■nrvivoT,  and  the  executor  ot  aamtnistrator  of  tho  detutased  eanilut  be  jraned,  neither  can  ho 
ene  separately,  but  mant  roaort  to  a  ctoart  of  aqnitv  to  obtain  fWim  the  anrvlror  the  testa- 
tor's share  of  the  sum  which  has  been  recovered.  I  East,  iS7 ;  3  S^k.  441 ;  1  Ld.  Raym.  349 ; 
C^rth.  ITO;  Vin.  Ab.  Partner,  D.    Bee  Cowp.  U*);  1  Ves.  Sen.  343.     As  to  the  oonversion  ia 

Snitr  ot  real   eitatointo  wtoarship  Stock,  see  3  P.  Wmst.  156;  1  Rose,  and  IC.  45;  7  Bim. 
1;  8id.8S9;  Hid.  49&] 
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CHAPTEK  XXVI 
OF  TITLE  TO  THIIJQS  PERSONAL  BY  OCCCTPANCr. 

Wb  am  next  to  consider  the  title  to  tbinga  person&l,  or  the  varioas  means  of 
acquiring,  and  of  losing,  sucli  property  as  may  be  had  therein :  both  which  oon- 
eiderationa  of  gain  and  loss  shall  be  blended  together  in  one  and  the  suns  Yiev, 
as  was  done  in  our  observations  upon  real  property ;  einee  it  is  for  the  moet  part 
impossible  to  contemplate  the  one,  without  contemplating  the  other  alsa  And 
these  methods  of  acquisition  or  loss  are  princdpally  twelve : — 1.  $j  ocoupftncy. 
%.  By  prerogative.  3.  By  forfeiture.  4.  By  custom.  &.  By  snccesaion.  6.  By 
marriage.  7.  By  indgmeut.  8.  By  gift  or  grant.  9.  By  oontiaot  10.  By 
bankniptoy.    11.  By  testament.    1^  By  udministration. 

And,  first,  a  property  in  goods  and  chattels  may  be  acquired  by  occvpawg: 
whioh,  we  have  more  than  once  remarked,  (a)  was  the  original  and  only  primi- 
tive  method  of  acquiring  any  property  at  all ;  but  which  has  since  been 
restrained  and  abridged,  by  the  positive  laws  of  society,  in  order  to  maint^n 
peace  and  htumony  amonj;  mankind.    For  this  purpose,  by  the  laws  of  England, 

fifte,  and  contracts,  testaments,  legacies,  and  adioinistrations,  have  been  latro- 
uced  and  countenanced,  in  order  to  transfer  and  continue  that  property  and 
possession  in  things  personal,  which  ha^  once  been  acquired  by  the  owner.  And, 
r*4011  ^^^'^Bi'*^  *t^ings  are  found  without  any  other  owner,  they  for  the 
*-  -I   most  part  belong  to  the  king  by  virtue  of  hia  prerogative;  except  in 

aome  fb\r  instanoes,  wherein  the  onginal  and  natural  right  of  occupancy  is  still 
permitted  to  subsist,  and  which  we  arc  now  to  consider. 

1.  Thns,  in  the  first  place,  it  hath  been  said,  that  any  body  may  seize  to  his 
own  use  such  goods  as  belong  to  an  alien  enemy.  (&)  For  such  enemies,  not 
being  looked  upon  as  members  of  oar  society,  are  not  entitled  during  their  st«te 
of  enmity  to  the  benefit  or  protection  of  the  laws;  and  therefore  every  man 
that  has  opportunity  is  permitted  to  seize  upon  th^r  chuttels,  without  being 
compelled,  aa  in  other  cases,  to  make  restitution  or  satisfaction  to  the  owner. 
But  this,  however  generally  laid  down  by  some  of  our  writers,  must  in  reaaon 
and  justice  be  restrained  to  such  oaptors  as  are  authorized  by  the  public  author- 
ity of  the  state,  residing  in  the  crown ;  (c)  and  to  such  goods  as  are  brought  inta 
this  country  by  an  alien  enemy,  after  a  declaration  of  war,  without  a  safe-con- 
duct or  passport.  And,  therefore,  it  hath  been  holden,  (d)  that  where  a  foreigner 
is  resident  in  England,  and  afterwards  a  war  breaks  out  between  his  country  and 
ours,  his  goods  are  not  liable  to  be  seized.  (1)  It  hath  also  been  adjudged,  that 
if  ait  enemy  take  the  goods  of  an  Englishman,  which  are  afterwards  retaken  by 
another  subject  of  this  kingdom,  the  former  owner  only  shall  lose  his  pn)peri.y 
therein,  and  it  shall  be  indefeasibly  vested  in  the  second  taker ;  unless  they  were 
retajten  the  same  day,  and  the  owner  before  sunset  puts  in  his  claim  of  prop- 
erty, (e)  Which  is  agreeable  to  the  law  of  nations,  as  understood  in  the  time 
of  GrotiuB,(/)  even  with  regard  to  capthres  made  at  sea;  which  were  held  ta 
be  the  proowty  of  the  captors  after  a  possession  of  twenty-four  hours ;  though 
r*'4031  modern  authorities  (g)  require,  that  before  the  property  can  *De 

*■  ^  changed,  the  goods  must  have  been  brought  into  port,  and  have  ixm- 
tinned  a  night  intra  presidia,  in  a  place  of  safe  custody,  so  that  all  hope  of 
recovering  uem  was  lost.  (2) 

(ii)3eepMM3.S,  eg.  |t|  rinnh.  L,  ITS.  lol  FIvem.  ML 

idiara.Abr.tU.pnptT<la.K.Jbi:/ia<m.i7.  IM  IMd.  \f^Dt}.i.  4p.l.i,e.%,i%, 

Ip)  Byiikenli.  ffW(<.iw.  pMAt  1.    4  Uocc.  dg  ^*Hnr.  lut.  68. 

(1)  And  his  right  to  bring  soit  npoii  contracts  made  dviag  peaoe  is  aalj  BospeOilad,  tiot  foi- 
foit«d,  by  tha  war.    Wheat.  Iiit.  Lan,  pC.  4,  ch.  1,  {  12. 

('J)  [Bj  tbe  praotioe  of  the  law  of  nstioiiA,  ia  order  to  VMt  tbe  propert7.  at  leoBt  of  •  difp 
taken  at  iwa,  in  the  capton.  a  leeal  sentence  of  oondcinnaHoD  bj  a  priie  oonrt  is  necesmiT.  1 
Sul>.  139:  3  id.  97  and  236.]  Thiaia  now  tbe  law  of  Eo^anO,  and  ia  regulated  bj-  statutatf 
aud  2tj  Tio.  o.  3&. 
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And,  SB  in  the  goods  of  sn  Asemyj  so  ftlao  in  his  person,  a  man  may  acqnire  & 
sort  of  q[uUi6ed  property,  by  taking  him  »  prisoner  in  war;  (h)  at  least  till  his 
ransom  be  paid,  (t)  (3)  And  this  doctrine  eeema  to  have  been  extended  to  negro 
servants,  (_;)  vho  are  purchased  when  captives,  of  the  nations  with  whom  they 
are  at  *ar,  and  ate  therefore  BOpposed  to  continne  in  some  degree  the  property 
of  the  masters  who  bny  liiem:  thongh,  accurately  speaking,  that  property  (if  it 
indeed  continne^),  consists  rather  in  the  perpetual  service,  than  m  tke  boas  **' 
persmt  of  the  captive,  (t) 

8.  Thus  again,  whatever  movables  are  found  npon  the  surface  of  the  earth, 
or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  enppoaed  to  be  abandoned  by 
the  Inst  proprietor;  and,  aa  such,  are  returned  into  the  common  stock  and  mass 
of  things:  and  therefore  they  belong,  as  iu  a  state  of  natnre,  to  the  first  occu- 
puit  or  fbrtnnate  finder,  nnless  they  &11  within  the  description  of  waifs,  or 
estrays,  or  wreck,  or  hidden  treasare ;  for  these,  we  have  formerly  seen,  (l)  are 
vested  by  law  in  the  king,  and  form  a  part  of  the  ordinary  revenue  of  the 
crown. 

8.  Thns,  too,  the  benefit  of  the  elements,  the  light,  the  ur,  and  the  water,  can 
only  be  appropriated  by  occnpancy.  If  I  have  an  anOient  window  (4)  overlook- 
ing my  neighbour's  ground,  he  may  not  erect  any  blind  to  obstruct  the  light: 
but  if  I  bnfld  my  house  close  to  his  wall,  fthich  darkens  it,  I  cannot  compel 
him  to  demolish  his  wall ;  for  there  the  first  occupancy  is  ratiier  in  him  than  in 
ma  If  my  neighbour  'makes  a  tan-yard,  so  as  to  annoy  and  render  less  r^jna  i 
salubrious  the  air  of  my  house  and  gardens,  the  law  will  ftimish  me   ^  J 

with  a  remedy ;  bnt  if  he  ia  first  in  poBsession  of  the  air,  and  I  fix  my  habita- 
tion near  him,  the  nuisance  is  of  my  own  seeking,  and  may  continue.  If  a 
stream  be  unoccupied,  I  may  erect  a  mill  thereon,  and  detain  the  water;  yet 
not  so  as  to  injure  my  neighbour's  prior  mill,  or  his  meadow :  for  he  hath  by  the 
first  occupancy  acquired  a  property  ia  the  cnrrent  (5) 

4.  With  regard,  likewise,  to  animals  J^a  natura  all  mankind  had  by  the 
original  grant  of  the  Creator  a  right  to  pursue  and  take  any  fowl  or  insect  of  the 
air,  any  fish  or  inhabitant  of  the  waters,  and  any  beast  or  reptile  of  the  field : 
and  this  natnral  right  still  continues  in  every  individual,  unless  where  it  is 
restrained  bv  the  civil  laws  of  the  country.  And  when  a  man  has  onoe  so  seized 
them,  they  oecome  while  living  his  quah^«d  property,  or  if  dead,  are  absolutely 
his  own:  so  that  to  steal  them,  or  otherwise  invade  this  property,  is,  according  to 
their  respective  values,  sometimes  a  criminal  offence,  sometimes  only  a  civil 
ininiy.  The  restrictions  which  are  laid  upon  this  right,  by  the  laws  of  England, 
relate  principally  to  royal  fish,  aa  whale  and  sturgeon,  and  Such  terreatnal, 
serial,  or  aquatic  animals  as  go  under  the  denomination  of  gcmie  ;  the  taking 
of  which  is  made  the  exclusive  right  of  the  prince,  and  such  of  his  subjects  to 
whom  he  has  granted  the  same  royal  privilege.  (6)  Bnt  those  animals  which  are 
not  expressly  so  reserved,  are  still  liable  to  be  taken  and  appropriated  by  any  of 
the  kmg's  subjects,  upon  their  own  territories;  in  the  same  manner  as  they 
might  have  taken  even  game,  itself,  till  these  civil  prohibitions  were  issued : 

<M  Bio.  Abr.  Ht.  proptrtit,  IE. 

(f)  We  meet  wlib  &  curloiii  vrlt  of  ti¥«psu  In  the  reptter  {10!l,  Ibr  brenliDg:  a  nan's  bmiM,  iinit  nttEng 
each  hi*  prlaoner  at  large,  "  Qtuire  itDmam  iptbu  A.  apnd  W.  fin  qwi  Um  A,  qatn^am  H.  Seottaaper 
ipnm  A.  de  iruR-ni  aisfun  laiiawiiii  pritonaii  ntiM,  fiunjTUC  >{M  <le  cenluM  Mrfi,  |t«r  171101  Men  H.  rtdemp- 
Boim  namcumpra^  A.  profUa  ma  mlnmla  /ictrtt  nM^/HcHtmfiiTtt,  ttUimttjflvgU,  tt  tptrnt  S.  eipU 
tt  oMitxil.  vfl  no  vobiU  abirtpenmItU,  <fc." 

(ilSLeT.tOl.  i»)Cuu.>96.    Ld.  JBaym.  UT.    Salk.  BST.  (I)  Book  I,  ch.  8.  » 

(3}  In  England  the  TBiwoni  of  ahip^  except  Iu  CMes  of  necessitf  to  be  allowed  b;  the  adml- 
ra1Cy,iB  made  illegal  bfBtatute.    &ee3Doug.M9;  3  Taunt  6. 

ii)  [The  HnbJeuC  uf  thU  poragropb  dues  not  belong  to  Uie  head  of  penotial  property.  Rigbts 
to  light,  tur.  Ac,  are  not  of  a  personal  nature,  bnt  are  moidente  lo  Uie  eqjojmeat  of  real 
estate ;  and  even  eaBements  aimezed  to  the  penson,  or  in  groes,  are  real  property.]  See  ante,  p. 
396,  note. 

(r>)  See  the  preceding  not«.  And  on  the  general  sabject  of  rigbts  In  watw  oonreet,  we  the 
trektiM  on  that  Bnl>jectbj  Mr.  Angell. 

(6)  [Ijee  this  cvntroveried  in  page  419,  noto.1 

691.  , 
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there  being  in  natnre  no  distinction  between  one  Hpeciea  of  wild  snimala  and 
another,  between  the  right  of  acquiring  property  in  a  hare  or  a  •qnirrcl,  in  a 
partrid^  or  a  bntterfly :  but  the  difference,  at  pfeaent  mad^  artaea  meioly  from 
the  positive  manicipal  law. 

5.  To  this  principle  of  oocnpancj,  aleo,  mnat  be  referred  tfae  method  of  acqair- 
ing  a  special  personal  property  in  oom  growing  on  the  gronpd,  or  otbw  emblf 
r  ^Mt*  1  ^^^te,  (7)  by  any  poaMtasor  *ot  the  land  who  hath  sown  or  planted  it, 
^  -I  whether  be  be  owner  of  the  inheritance,  or  of  a  less  estate  which 
emblementa  arc  distinct  from  the  real  estate  in  tfae  land,  and  anbjcet  to  manv, 
though  not  all,  the  incidents  attending  pcnonal  diattels.  They  wer^  deria^u 
b;  testament  before  the  statute  of  wills,  (m)  and  at  the  death  of  the  owner  shiUl 
vest  in  his  executor  and  not  his  heir;  they  are  forfeitable  by  outlawry  in  a  per- 
sonal action ;  (n)  and  by  the  statute  11  Geo.  II,  c.  19,  though  not  by  the  com- 
mon law,  fo^  they  may  be  distreined  for  rent  arrcre.  The  reason  for  admittiBg 
the  acquisition  of  this  special  property,  by  tenants  who  have  temporal^  interests, 
■was  formerly  given;  {p)  and  it  was  extended  to  t«nants  in  fee,  prlncipaHy  for 
the  benefit  of  their  creditors:  and  therefore,  though  the  cmbleaoents  are  asseta 
in  the  hands  of  the  executor,  are  forfeitable  upon  outlawry,  and  distreinable  for 
rent,  they  are  not  in  other  respects  considered  as  personal  chattels ;  and  pMtica- 
larly  they  an  not  the  object  of  larceny  before  they  are  severed  m>m  tho 
ground,  (g) 

6.  The  doctrine  of  properly  ariaisg  from  accestion  is  also  grounded  on  the 
right  of  occupancy.  By  the  Roman  law,  if  any  given  corporeal  substance 
received  afterwards  an  accession  by  natural  or  by  artificial  means,  as  by 
the  growth  of  ve^tables,  the  pregnancy  of  animals,  the  embroidering  of  cloth, 
or  the  conversion  of  wood  or  metal  into  vessels  and  utensils,  the  original 
owner  of  the  thing  was  entitled,  by  his  right  of  possession,  to  the  property 
of  it  under  such  its  state  of  improvement :  (r)  but  if  the  thing  itself,  by  soch 
operation,  was  changed  into  a  different  species,  as  by  making  wine,  oil,  or 
bread  out  of  another's  grapea,  ohvee,  or  wheat,  it  belonged  to  the  new  opera- 
tor; who  was  only  to  make  a  satisfaction  to  the  former  proprietor  for  the  mate- 
rials which  he  bad  so  converted,  (a)  (8)  And  these  uoctrines  are  implicitly 
I  *405 1  ^P^^  ^"^  adopted  by  our  Bracton,  (t)  and  have  since  been  'confirmed 
I  -I  by  many  resolutioiu  of  the  conrt«.  («)  It  hath  oven  been  held,  that  if 
one  takes  away  and  clothes  another's  wife  or  eon,  and  afterwards  they  return 

{mj  Pint  )  sit.  Cn;  Bni.  Air.  Ht.  oMtrntHtM,  tl.    B  Rep.  Ilfl,  fo}  1  TUOi,  Abr.  OM. 

rp;paMtui,i«.  (ajamu.im.  crj /iw(.s.i.  w,  te,si.  Jr.e,  i, a. 

f)  InS.  i,  I,  n,U.  rO '■*.«.  3  and  t.  (mJ  hvo.  Jbr.  iu.  pr^terlk,  it.    Koor.  U.    Popb.  ». 

(7)  [The  ri^t  to  mubl«iiieiita  does  not  «Mm  to  be  ftptty  rafeired  to  tlie  principle  of  occnjioiicj'; 

<r  timy  ore  the  ountimiaxioii  of  an  inchoate,  and  not  tlie  aciiuisUoD  of  an  original  right.] 
(B)  [Thijf  also  has  Ions  been  the  law  of  England  ;  for  it  is  laid  down  in  the  Tear  books 


shape,  if  he  can  prove  the  Identity  of  tbe  origtTial  materiaU ;  aa  If  leather  be  made  into  idtoes, 
cloth  into  a  ooU,  or  if  « tree  be  aqnared  into  timber,  or  tilrer  melted  or  beat  into  a  different 
figure.    fiHen.  VU,  fo.  15;  12  Hen.  Till,  fo.  10.     See  also  a  Campb.  ^76;  15  VeP,«2.] 

An  intermiiture  of  property  by  accident,  or  wiUumt  the  fault  of  ^rties,  d(ie»  not  deprive 
eitberowner  of  hia  right;  bat  if  ibe  intenniitare  be  intentional,  and  with  frandnlent  purpose  on 
the  part  of  the  part;  caoeing  it,  and  it  is  impoeaible  afterwardH  to  dietinguitih  what'  beloufed  to 
each,  Uie  innooent  party  fhril  have  aU.  Hart  c.  Ten  Eycfe,  2  Johne.  Cb.  &i :  Willard  c  Sice, 
tl  Uet.  493 ;  Heeseltine  v.  StookwoU,  30  Me.  'Sn ;  Jeniine  v.  Stcanka.  19  Wia.  136.  And  in  a 
well  reasoned  case  in  Now  York,  it  has  been  held,  that  whera  a  willml  treBpaHser  takes  com 
end  conveitg  !t  Into  whisky,  Uie  property  is  not  changed,  and  the  owner  of  the  c<im  may 
reclaim  ft.  Bilibtiry  e.  lilcCoon,  3  N.  Y.  379.  See  the  valoable  brief  of  lit.  HiU  in  this  case. 
See  also  Bnyder  v.  Vanx,  3  Rawte,  427 ;  Riddle  v.  Driver,  13  Ala.  590.  Bnt  where  the  admix- 
ture •KM  not  fraudulent,  even  Cbonsb  done  pnrposelj— for  example,  under  a  claim  of  right — tha 
party  canning  it  doeH  not  lose  his  right.  Ryder  p.  Hathaway,  21  Pick.  298,  Not  in  any  other 
case,  if  the  property  of  each  can  be  afterwards  disUagaishM.  Frost  v.  Willard,  9  Barii.  440. 
Hor  wonld  he,  even  when  it  coald  not  be  dintingnished,  if  the  property  of  each  wan  of  the  same 
description,  eo  that  an  equal  qnanttty  to  what  be  before  poascHied,  restored  to  each  from  the 

common  masa,  wonld  place  hini  enhstantialiy  in  slala  quo.    °— "— >• '  i*"-  m  "!-■■ 

433;  Seymour  t>.  Wyckoff,  10  N.  T.  213;  Lupton  v.  ^^-i*-  1' 
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homo,  the  gwrmeBta  shall  cease  to  be  hU  property  who  provided  them,  being 
ftaaexed  to  the  peraun  of  the  child  or  womaa.  (to) 

7.  But  in  the  oaae  of  confuaion  of  goods,  where  those  of  two  persons  are  so 
intermixed  that  the  several  portions  can  be  no  longer  distingQithed,  the  Eng- 
lish law  partly  agrees  with,  and  partly  differs  from,  the  cavil.  If  the  inter- 
mixtnre  be  by  consent,  I  appnhend  that  in  both  laws  the  proprietors  have  an 
iBtereat  in  common,  ia  proportion  to  their  respeotiTe  shares,  {x)  Bnt  if  one 
wtllfnlly  intermixes  his  money,  corn,  or  hay,  irith  that  of  another  man,  withont 
bis  approbation  or  knowledge,  or  casts  gold  in  like  manner  into  another's  melt- 


ing pot  or  crucible,  the  civil  law,  though  it  gives  the  sole  property  of  the  whole 
to  him  who  has  not  interfered  in  the  mixture,  yet  allows  a  setisfoction  to  the 
other  for  what  he  has  so  improvideotly  lost,  (jr)  Bat  oar  law,  to  guard  against 
fraud,  ^Te«  the  entire  property,  without  any  account,  to  him  wbose  original 
dominion  is  invaded,  and  endeavoured  to  be  rendered  nnoertain  withont  his  own 
consent,  (s) 

8.  There  is  still  another  species  of  property,  which  (if  it  subsists  by  tiie  com- 
mon law)  being  grounded  on  laboar  and  invention,  is  more  properly  reducible 
to  the  h^  of  occupancy  than  any  other;  since  the  right  of  occnpancy  itself  is 
supposed  by  Mr.  Locke,  (a)  and  many  others,  (d)  to  be  founded  on  the  personal 
laboar  of  Uie  occupant.  (9)  And  this  is  the  right  which  an  author  may  be 
supposed  to  have  in  his  own  original  literary  compositions:  so  that  no  other 
person  without  his  leave  may  publish  or  make  profit  of  the  copies.  When  a  man 
by  the  exertion  of  his  rational  powers  has  produced  an  original  work,  he  seems 
to  have  clearly  a  *right  to  dispose  of  that  identical  work  as  he  pleases,  p  *A(iB  i 
and  any  attempt  to  vary  the  disposition  he  has  made  of  it  appears  to  be  l-  -■ 

an  invasion  of  that  right  Now  the  identity  of  a  literary  composition  consists 
entirely  in  the  sentiment  and  the  language;  the  same  conceptions,  clothed  in 
the  same  words,  must  necessarily  be  the  same  composition :  and  whatever  method 
be  taken  of  exhibiting  that  oompoeition  to  the  ear  or  the  eye  of  another,  by 
recital,  by  writing,  or  by  printing,  in  any  nnmber  of  copies,  or  at  any  period  of 
time,  it  is  always  ttie  identical  work  of  the  author  whicn  is  so  exhibited ;  and 
no  other  man  (it  hath  been  thought)  can  have  a  right  to  exhibit  it,  especially 
for  profit,  without  the  author's  consent  This  consent  may  perhaps  be  tacitly 
given  to  all  mankind,  when  an  author  suflh^  his  work  to  be  published  by  an- 
other hand,  without  any  claim  or  reserve  of  right,  and  without  stamping  on  it 
any  marks  of  ownership ;  it  being  then  a  present  to  the  public,  like  bnuding  a 
church  or  bridge,  or  laying  out  a  new  highway ;  but,  in  case  the  author  sells  a 
single  book,  or  totally  grants  the  copyright  it  hath  been  supposed,  in  tbe  one 
case,  that  the  buyer  hath  no  more  right  to  multiply  copies  of  that  book  for  sale, 
than  he  hath  to  imitate  for  the  like  purpose  the  ticket  which  is  bought  for  ad- 
mission to  an  opera  or  a  concert ;  and  that,  in  the  other,  the  whole  property,  with 
all  its  exclusive  rights,  is  perpetually  transferred  to  the  grantee.  On  the  other  hand 
it  is  urged,  that  though  tbe  exclusive  property  of  the  manuscript,  and  all  which 
it  contains,  undoubtedly  belongs  to  the  author,  before  it  is  printed  or  published ; 

(w)  Moor.  Ul.  <a)  JM 

ID  Poph.  11    I  BalMr.  SB. 


(9)  ICr.  Sweet  calU  attention  to  tha  fwt  tliat  the  Tight  to  the  eieluaiTe  om  of  distinctlvo  trade 
marka,  or  of  a  particnlar  partoerah[p  firm,  for  the  purpose  of  ooabling  the  pnbllo  to  know  if  it  i« 
dealJDg  with  or  buy ine  the  numnractured  of  a  pnrticulor  person.  i«  Bomawbat  aunlusouii  Co  lit- 
eniT7  copyrixht,  and  uoufh^rtiallj  foaoded  un  the  notiua  of  protectiug  the  pnbliu  mim  fi^ud : 
3  Uyl.  and  Oc.  33d;  8  Sim.  477;  is  an  example  ofa  right  much  more  evidentlr  arising  out  of  occa- 
iMiMij.  i.ndhecite«3Doug.  a93;3B.  andC.  Mli^Ves.  and  B.  218;  3  Keen,  213;  3U7I.  and 
Cr.  I,  339;  5  9oott,  N.  9.  562.  The  court  of  ohaocerf  trill  rootrain  the riolatinu  of  a  trade  murk: 
MoUey  t>.  Downman,  3  Uyl.  andCr.  1;  MiUington  0.  Fox,  ib. -las ;  Perry  r.  Tmefelt,  B  Beav.  6«i; 
Franks  o.  Wearer.  10  Beav.  297 :  Sexio  p.  Provejaodo,  Law  Rep.  1  Ch.  An.  IK ;  Barrow*  v. 
Kni^t,  6R.  I.  434 ;  BavingBm.  PlaU,  39  Cal.  39-i ;  Earr  on  Ir^unotlons  (byHerriolO,  474,  eJwn. 
Bat  not  where  tiie  trade  mark  itself  is  an  imposition,  aud  deaiptaod  for  purpiisea  uf  Iraud.    Clark 
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yet,  from  tfae  instant  of  publication,  tbe  «xclun7e  right  of  an  anthor  or  his 
assigQB  to  the  sole  communicatioD  of  his  ideas  immediately  vanishee  and  erapo- 
rates ;  aa  being  a  right  of  too  subtile  ood  uDsnbatMititd  a  nature  to  become  the 
subject  of  property  at  the  common  law,  and  only  capable  of  being  guarded  by 
positive  statutes  and  special  proTisions  of  the  magistrate. 

The  Boman  law  adjudged,  that  if  one  man  wrote  anything  on  the  paper  or 
parchment  of  another,  the  writing  should  belong  to  the  owner  of  the  blank 
materials:  (c)  meaning  thereby  tl^  mechanical  operation  of  wnting,  for  whi<^ 
r  *407 1  ^^  directed  the  *8crioe  to  receive  a  satisfaction ;  for  in  works  of  genina 
^  '   and  invention,  as  in  paiotinff  on  another  man's  oanvas,  the  same  lav 

(d)  gBve  the  canvas  to  the  painter.  Xa  to  any  other  property  in  th«  works  of 
the  understanding,  the  law  is  silent;  though  the  sale  of  lit^wTV  copies,  for  tbe 
purposes  of  recital  or  multiplication,  is  certainly  as  ancient  as  tne  timea  of  Ter- 
ence, M  Martial,  (/)  and  Statins.  (^)  Neither  with  us  in  Enghtnd  hath  titett 
been  (till  very  lately)  any  final  {h)  determination  upon  the  right  of  authors  at 
the  commob  law.  (10) 


JWuuitludOflmum- , ,._.„_,.... 

■   "■■  "■  It]  PtoI.  in  Eumi^.  iU  l/i^rf^.  I.  87,  It.  7T,  illl.  »,  ilv,  Wi. 


(0)Ad.  Til,  SL 

<&)  sliioe  thii  WM  nrK  iTrlttan.  It  wm  dMermlaed,  In  tha  a 


m.™,i..,i,.,,M™,p.™,™,i^jja^: 


totUUIm-T.  Tl^lor,  m  B.  X.  n»ak.»U«a. 

,i.i,«  ■iiLniLileil  bj  Ihe  cominon  Uw.    But  altar- 

I,  uciurc  tDB  BuannriDHt,  11  AAr.  lTT4,it  wwkelrl  Ihatnoeopjh 

iplnWloD  of  ttu)  iBvenil  lerma  craawd  by  Uw  aiMole  ttQavoa  Ann*. 


CDpjright  m  their  woriig,  and  that  tbe  Htatate  of  Anne,  wlthont  intarfertng  with  ttie  liriit,  gan 
them  BcdiduDol  remedieii  daring  a  certain  term.  But  this  doctrine  woa  oTeiraled  iu  the  bauM 
of  lordg  in  DonaldiwiiB  d.  Bucket,  4  Bqit.  34014 ;  and  it  woa  held  that  tbe  Btatnte  oT  Anne  had 
entirely  taken  away  the  cominon  law  ccipyiight. 

Tfae  Btatnte  5  and  fl  7ic.  c.  46,  nintregnlatea  eopTritffat  asdlitrdts  Iffi  daro^n  to  tfae  pstlod  of 
fortf -two  yew¥  trom  the  flrst  [rablicnUoa,  or  the  period  of  tha  life  of  the  mthor,  Mid  um  seven 
jeors  next  following  hid  death,  wbiohever  is  the  longest.  The  copyright  of  artif^ee  contribiitod 
to  an  encrclopodia,  roview,  or  other  periodical  work,  is,  in  certain  oa^s,  to  belong  to  the  pro- 
jentor,  publisher  or  proprietor  of  such  work,  «abject  to  the  right  of  atiy  ooatribntor  under  any 
contract,  eiprcKB  or  <ni  plied,  to  pnbHeh  hin  own  contribntions  Boparatelj.  A  copy  of  every  book 
is  directed  to  be  delivered  M  the  BiiCish  Unscnm  within  a  month  of  the  time  of  pablicMioii,  aod, 
after  demand,  copies  are  to  be  delivered  to  the  Stationers'  Cuiapaaj  for  the  uia  of  tha  Bodleiaii, 
Cambridge,  Advocates,  and  Trinity  CoUeBe,  Dublin,  libraries. 

The  Universities  of  Camhrirtee  and  Oiford,  and  the  Cotlegei  of  Eton,  WsstmintteT.  and  Tin- 
ebeeter,  emoy  a  perpetual,  analienable  copyright  in  gnoh  works  as  have  been  or  may  begiraD  at 
beqneathed  to  them  by  the  antfaor  or  his  representatives,  locb  books  not  having  be«n  prevloiulj 
pabMied  or  aadgned.    Statute  10  Geo.  HE,  c.  53. 

The  itatnte  1  and  3  Vio.  c.  69,  (the  International  Copyright  Act)  anthortiee  the  qneen,  bj 
older  In  council,  to  grant  a  nopyrient  in  any  book  published  abroad,  to  the  author  and  bis  repre- 
senCatives  and  assignees.  As  to  the  copyright  hi  biooks  composed  and  pnbUdiad  abroad,  inde- 
pendently of  this  aot,  saeSeim.  im;  6  Id.  395;  10 id.  389;  1  Ton.  and  0.  886;  4  id.  485;  9  B. 
and  Cr.  8B1  ;  8  Law  J.,  N.  S.  Ch.  aST. 

The  copyright  of  an  unprinted  sjid  nnpublighed  work  mayanbost  fbrany  lenethof  time  in  the 
proprietor  for  the  time  Being  of  the  original  manDscript.  Ambl.  694  ;  S  Bdmi,  XO;  2  llcriv. 
4% ;  4  Burr.  2330 ;  I  Chit.  'J6 ;  a  Vcs.  and  B.  23.  It  seems  that  Che  roceiver  of  a  letter,  thoorik 
be  may  keep  the  original,  han  no  right  to  pnblish  ooples,  unless  for  theporposa  of  vindicaUagUs 
character,  &o.    2  Aft.  343;  Ambl.  737 ;  if  Tea.  and  B.  19;  2  Swanst  iV2. 

Upun  the  principle  that  no  rights  can  originate  in  an  act  which  is  illegal  or  against  public  pol- 
icy, it  boa  been  decided,  vrith  more  of  legal  soundness  than  of  good  policy,  that  there  is  no  copynnt 
in  a  work  which  tbe  conn  may  oonfflder  to  be  detrimental  to  good  morals  or  religion ;  ta  loat 
assistance  is  refosed  even  to  ^e  author  himself  wishing  to  suppress  a  wwk  of  this  natore.  X 
Meriv.  437;  8  Camp.  30;  5  B.  aud  Cr.  173;  Jae.  471.1 

As  to  copyright  in  dramatic  pieces,  see  statute  3  and  4  William  IT,  a.  15;  1  Ad.  and  BL 
660;  5Soott,2^;  8C.  and  F.  6S,  78;  in  masiGal  compogitjoas,  see  statnt*  Band  6  Tic  0.45; 
ia  lectures,  see  statute  5  and  6  William  IT,  c.  65 ;  in  designs  for  sculpture  and  articles  of  man- 
nfactnre,  see  statute  38  Geo.  IU,  a.  71;  64  Qeo.  Ill,  o.  e«;  6  and  6Tio.  o.  100;  6  aodT 
Tio.  c.  85. 

A  foraigner  U  enlitlod  to  the  otmyririit  of  a  work  eomposed  by  him,  which  is  first  pnblialted  in 
BngUnd.  Boosey  v,  Davidson,  13  q.  B.  S&7;  Boooey  v.  Jeffery,  6  Bioh.  660;  Low  v.  Rout- 
ledge,  Law  Rep.  1  Ch.  Ap.  Cas.  4S. 
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But  whatever  inherent  copyright  might  hare  been  rapposed  to  snbaist  bj  the 
common  law,  the  statute  8  Ann.  c  1 9,  (amended  by  statute  15  Geo.  Ill,  e.  53,) 
hath  now  declared  that  the  aiith<^  and  his  assies  shall  hare  th«  sole  liberty  o. 
"irinting  and  reprinting  hia  works  for  the  term  of  fourteen  years, afuj  no  longer; 
i)  andliath  also  protected  that  property  by  additional  penalties  and  forfeitures : 
mrecting  farther,  that  if,  at  the  end  of  that  term,  the  author  himself  be  living, 
the  right  shall  then  return  im  him  for  another  term  of  the  same  duration ;  and 
a  aimuar  privilege  is  extended  to  the  inventors  of  prints  and  engravings,  for  the 
term  of  eight-and-twenty  ^eaitt,  by  the  statute  8  Geo.  II,  c.  13,  and  ?  Geo.  Ill, 
c  38,  besides  an  action  for  damages,  with  double  costs,  by  statute  17  Geo.  Ill,  c. 
57.  All  which  parliamentary  protections  appear  to  have  been  suggested  by  the 
exception  in  the  statute  of  monopolies.  31  Jac  I,  c  3,  which  allows  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years  to  any  inventor  of  a  new 
mannfkctui'e,  for  the  sole  working  or  making  of  the  same ;  by  virtue  whereof  it 
is  held,  that  a  temporary  property  therein  bwiomes  rested  in  tne  king's  patentee. 

W(n) 

M  sdAltloBal  pp|Tll«SM  In  Uili  rupMt  bm  gnsled  to  tba  nnlranltts*, 


On  the  genenl  subjeot  <A  copyright,  see  Williaiiis  tera.  Prop.  S24 ;  2  Zent,  373 ;  Cnrtia  on 
Copyright,  and  the  leading  Ataericon  caseof  Wboatoa  «.  Peters,  8  Pet  591.  The  act  of  coDgreHs 
of  Feb.  4,  1831.  (4  Stat.  ^),  gecurea  to  the  anUuire  of  iHiokR,  mapn,  cborta,  BDd  mnmral  oompo^i- 
tinu)!,  and  to  the  InventorB  and  deNigiiim  of  prints,  cuta  and  engravinge,  being  cltizenB  of  the 
United  States  ox  reddenbi  therein,  the  ezcioidve  right  of  printing,  publiehiuK  and  Tending  them 
fbr  tiie  term  of  twenty-eight  yeare  frum  the  time  of  recording  the  title  thereof,  vith  a  renewal  of 
the  right  at  the  end  of  the  turm  to  thumaulves,  if  living,  or  to  their  wjdowd  and  children,  for  a 
farther  term  of  funrteen  yeani,  on  cuuiplyiog  with  the  conditiong  of  the  act.  The  act  of  Feb.  6, 
1869  (11  Stat.  330),  eiteuda  the  privilege  of  copyright  to  photogi^ha  and  the  DegatiTeg  tberetrf, 
and  makes  evme  ohanges  in  the  requi^itea  to  penaot  the  right. 

That  the  writer  of  a  letter  ha»  snch  a  piuperty  in  it.  aa  will  enable  him  to  eifjoin  itsjiohlicatlon 
wilhoQt  hia  connent,  uee  Woolaoy  c.  Jndd,  i  Dner,  379,  and  Branilreth  s.  Iiance,  8  Paige,  84. 

(11)  [When  the  crown,  on  behalf  of  the  pubhc,  granta  letters  patent,  the  grimtcB  tberebr 
enters  into  a  contract  with  the  cmwn.  in  the  benont  of  which  oontract  the  pnblic  are  partioi- 
pators;  onder  oertun  ruetriotioiui,  i^iirdiog  a  reasonable  recompense  to  the  grantee,  the  nse 
of  bis  invention,  improvement,  and  employment  of  capital,  JHQOmmunicated  to  the  pnblie.  If 
any  iniringement  of  apat^nt  be  attempted,  after  there  has  been  an  undisputed  enjoyment  by 
thepatenteennderthe  grant  for  a  considerable  time,  cuurta  of  eqnity  will  deem  it  a  lesa  in- 
convenience to  iasne  an  injunction  natil  the  right  can  be  determined  at  law,  then  to  refnse 
mioh  preventive  iDterfererwe,  merely  beeauae  it  is  pusnhle  the  grant  of  tlie  erown  may,  upon 
ioveetigalion,  prove  to  be  invalid.  Such  a  qneatiou  is  not  to  ue  considered  aa  it  affects  the 
parties  on  tue  record  alune;  fur,  uolew  the  injunction  Issuea,  any  person  might  violate  the 
patent,  and  the  oonsequeitce  would  be,  that  the  patentee  must  be  ruined  by  litigation.  Harmer 
V.  Playne,  14  Tas- 1^:  Universities  of  O^ord  and  Cambridge  c.  Richordsiin,  6  id.  JVn  j  Williams 
e.'Williama,  3  Uoriv.  160.  But,  if  the  patent  be  a  very  recent  one,  and  its  validity  14  dispated, 
an  iiijUDcUon  will  not  be  granted  before  the  patentee  has  established  his  legal  right.  Hill  c. 
niompson,  3  id.  SU. 

The  grant  of  a  patent,  as  already  stated,  is  in  the  Datare  of  a  parehase  for  the  pnblic,  to 
whom  Uie  patentee  is  bound  to  commnnicate  afl'ee  participation  iu  the  benefit  of  bis  inven- 
tion, at  the  eipim^on  of  the  time  limited;  Williama  o.  Wilham»,  3'Meriv.  160:  if,  therefore, 
the  specification  of  a  patent  be  not  80  clear  aa  to  enable  all  the  world  to  use  the  invention, 
and  all  persona  of  reasonable  akiil  in  mch  matters  to  copy  it,  as  soon  aa  the  term  for  which  it 
has  been  granted  ia  at  an  end,  tbia  is  a  frand  upim  the  public,  and  the  patent  cannot  be  sus- 
tained. Sewbury  v.  James,  3  Meriv.  451 ;  Ex  Parte  Foi,  1  Ves.  and  Bea.  S! ;  Tomer  u.  Winter, 
1  T.  R.  605i  Harmer  v.  Playne,  11  East,  107.  If  a  patentee  seek,  bv  bis  specification,  more 
than  he  is  atJiotly  entitled  to,  his  patent  is  thereby  Tendered  ineffuctuEd,  even  to  the  extent  to 
which  he  woold  otherwlee  be  entitled.  Hill «,  Thompson,  3  Heriv.  639;  Harmer  v.  Playne,  14 
Tea.  136. 

When  a  person  haa  invented  certwn  imptovementa  npon  an  en^e,  or  other  aubject,  for  which 
a  patent  has  been  groaCed,  and  those  improvements  cannot  be  need  without  the  original 
engine  1  at  the  expiration  uf  the  patent  for  sach  orighiol  en^e,  a  patent  maybe  taken  ont 
for  the  improvementa;  hut,  before  that  lime,  there  can  be  no  right  to  make  use  of  the  tubstra- 


I  ingeDuity  bave  been  exerted  in  annexing  to  the  anbject  of  a  paten 
a  nature  that  their  value  gives  an  additional  vaine  to  the  old  maohiuui  iuuuku  aptiuuibiuay 
be  obtained  for  sach  impmremeutai  yet,  If  the  public  ohooae  to  use  the  original  machine 
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CHAPTEE  XXVn. 
OF  TITLE  BY  PREROGATIVE  AND  FORFEITURE. 

A  SECOND  method  of  acqairiog  property  in  personEiI  chatt«Is  is  by  the  ktn^a 
prerogative;  whereby  a  right  may  accrue  either  to  the  crown  itself,  or  to  snch 
aa  claim  tinder  the  title  of  the  crown,  as  by  the  king's  grant,  or  by  prescriptiooj 
which  supposes  an  ancient  grant. 

Such,  m  the  first  place,  are  all  tributes,  taxes,  and  customs,  whether  constitn- 
tionally  inherent  in  the  crown,  as  flowers  of  the  prerogative  and  branches  of  the 
census  regalia  or  ancieot  royal  revenne,  or  whether  they  be  occasionally  created 
by  authority  of  parliament;  of  both  which  species  of  revennewe  treated  largely 
in  the  former  book.  In  these  the  king  acquires  and  the  subject  loses  a  property, 
the  instant  they  become  due;  if  paid,  th^  are  a  chose  in  possession;  if  nnpaid, 
a  dioee  in  action.  Hither  also  may  be  referred  sU  forfeitures,  fines,  and  amerce- 
ments due  to  the  king,  which  accrue  by  virtue  of  his  ancient  prerogative,  or  by 
particular  inodem  statutes:  which  revonuee  created  by  statute  do  always  assim- 
lUte,  or  take  the  same  nature,  with  the  ancient  revenues;  and  may  therefore  be 
looked  upon  as  arising  from  a  kind  of  artificial  or  secondary  prerogative.  And, 
in  either  case,  the  owner  of  the  thing  forfeited,  and  the  person  fined  or  amerced^ 
lose  and  part  with  the  property  of  the  forfeiture,  fine,  or  amercement,  the  instant 
the  king  or  his  grantee  acquires  it. 

r  *409 1  *^°  these  several  methods  of  acquiring  property  by  prerogative  there 
L  Ma  also  this  peculiar  quality,  that  the  king  cannot  have  ajatni  property 

with  any  person  in  one  entire  chattel,  or  such  a  one  ae  is  not  capable  of  division 
or  separation;  but  where  the  titles  of  the  king  and  a  subject  concur,  the  king 
shall  have  the  whole :  in  like  manner  as  the  king  cannot,  either  by  grant  or 
contract,  become  a  joint-tenant  of  a  chattel  real  with  another  person ;  (ol  but 
by  such  grant  or  contract  shall  become  entitled  to  the  whole  in  severalty.  I'hna, 
if  a  horse  be  given  to  the  king  and  a  private  person,  the  king  shall  have  the  sole 
property :  if  a  bond  be  made  to  the  king  and  a  subject,  the  king  shall  have  the 
whole  penalty ;  the  debt  or  duty  being  one  single  chattel ;  (ft)  and  so,  if  two  i)er- 
sons  have  the  property  of  a  horse  between  them,  or  have  a  joint  debt  owing 

(a)  a««p<««lB(.  (»|  nbfe..^tr.<.A<M,m.    Plinrd.Mt, 

wlUiODt  the  Improvemeat*,  thoj  0107  do  wi  without  rMtricUoo,  at  ths  expiration  of  the  orighiAl 
■rant :  If  the  publio  irill  ebeUia  from  the  dm  ot  the  first  invoDUoo^  in  oonnderatinu  of  the  mpe- 
Bor  advantageB  of  the  improved  uutmmejit,  it  is  w^i  but  the  choice  most  be  left  open.  Hinuer 
V.  PUrne,  iTVee.  134. 
The  Patent  Amendment  Act,  15  and   lA  Yia,  0.  83,  now  regntates  the  terms  npon  which 


le  eipesBfl  and  labor  jncnrred  in  perfecting  his  inrention.] 

Letters  patent  granted  b;  the  United  Statea  are  Dov  eianted  for  Kventeen  jears,  and  are  not 
allowed  t^  be  attem-arda  extended.  Act  of  ConirreM  of  Uaroh  S,  1861,  U  Stat.246.  Any  clti- 
ten  or  any  alien  who  has  resided  one  year  in  the  United  States,  md  taken  an  oath  of  iotentno  to 


I 


lettem  patent  may  bo  granted.  By  this  Btatute  the  fbeBWhiob  It  was  formoriy  necessary  to  pay, 
Dpon  obtiuning  a  patent,  have  been  greatly  reduced,  and  the  payment  of  them  is  spread  ovo'  the 
space  nf  several  years ;  so  that,  if  an  invention  be  nut  fonnd  Incrative,  ttie  patent  nia^_  be  dia- 
cuntinncd  and  tiiefecs  saved.  Letters  patent  granted  tmder  this  act  cimtjun  a  condition  Uiat 
the  same  shall  be  viiid  at  the  end  of  three  years,  anless  a  fee  uf  402.  with  lOI.  stamp  daty,  be 
then  paid ;  and  agun  at  the  end  of  seven  yean  fhim  the  grant,  nnleu  a  fee  of  SOt.  and  id.  stamp 
dotr  de  paid. 

Tba  statute  6  wad  6  Wm.  IT,  c.  83.  anthoriied  a  prolongation  of  the  orl^nal  term,  not  exceed- 
ing seven  years,  to  be  given  on  the  recommendation  nf  the  judicial  oommittoo  of  the  privy  coun- 
ou;  and  by  statute  7  and  8  Tic.  0.  69,  a  further  term,  not  exceeding  fourteen  years,  mav  be 
granted,  if  it  be  shown  tJiat  tha  inventor  hu  nut  been  lenumerated  dnring  the  former  period  fix 
uie  expense  and  labor  incnrred  in  perfecting  his  inrentioD.] 

Letters  patent  granted  by  the  United  States  are  now  sianted  for  seventeen  years,  and  a 


become  a  citiieu,  may  patent  any  new  and  origin^  dedgn  or  manafaonire.  either  for  three  and  a 
half,  seven,  or  fourteen  years,  on  payment  of  a  fee  of  ten  dollam  f ur  the  first  teim,  fifteen  fivflw 
second,  and  tbirty  for  the  third  period,  and  of  this  there  may  be  an  extension  for  seven  ymn. 
The  fees  payable  to  obtain  patents  are,  on  filing  the  original  applioatlon,  Sfteen  dollars,  and  ok 
issniog  the  patent  twenty  dullarg.  There  is  alKO  a  fee  of  ten  dollars  on  filing  a  wvMt. 
On  the  subject  in  general,  see  the  elaborate  treatise  on  patents  by  Curtis. 
SOS 
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them  on  bond,  and  one  of  tbem  asngiiB  hi!  put  to  the  king,  or  is  attainted, 
vherebj  his  moiety  is  forfeited  to  the  crown ;  the  king  sfaalf  h&ve  the  entire 
horse,  and  entire  debt,  (c)  For,  as  it  is  not  consistent  with  the  dignity  of  the 
crown  to  be  partner  with  a  subject,  so  neither  does  the  king  ever  lose  his  right 
in  any  instance ;  hot  where  they  interfere,  his  is  always  preferred  to  that  of 
another  person ;  (d)  fVom  which  two  principles  it  is  a  necessary  consequence, 
that  the  innocent  thongh  unfortunate  partner  mast  lose  his  share  in  both  the 
debt  and  the  horse,  or  in  any  other  chattel  in  the  same  circumstances.  (1) 

This  doctrine  has  no  opportunity  to  take  plaoe  in  certain  other  instances  of 
title  b^  prerogative  that  remain  to  be  mentioned ;  as  the  chattels  thereby  vested 
are  onginally  and  solely  vested  in  the  crown  withoDt  an^  transfer  or  derivative 
assignment  either  by  deed  or  law  from  any  former  propnetor.  Snch  is  the  ac- 
quisition of  property  in  wreck,  in  treasure- trove,  in  waifs,  in  estrays,  in  roynl 
fish,  in  swans,  and  the*like;  which  are  not  ^ra»«/erre(f  to  the  sovereign  r*4ini 
from  any  former  owner,  bnt  are  originally  inherent  in  him  by  the  rules  '■  J 
of  law,  and  are  derived  to  particular  subjects,  as  royal  franchisee,  by  his  bonnty. 
These  are  ascribed  to  him,  partly  npon  the  particular  reasons  mentioned  in  the 
eighth  chapter  of  the  former  book;  and  partly  npon  the  general  principle  of 
their  being  bona  vacaniia,  and  therefore  vested  in  the  king,  as  well  to  preserve 
the  peace  of  the  pnblic,  as  in  trust  to  employ  them  for  the  safety  and  ornament 
of  the  commonwealth. 

There  ia  also  a  kind  of  prerogative  copyright  subsisting  in  certain  books, 
which  is  hold  to  be  vested  m  the  crown  upon  different  reasons.  Thus,  1.  The 
king,  as  the  executive  magistrate,  has  the  right  of  promnlgatin^  to  the  people 
all  acts  of  state  and  government.  This  gives  him  the  exclusive  privilege  of 
printing,  at  his  own  press,  or  that  of  his  grantees,  all  acts  of  parliament  proc- 
lamations and  orders  of  council.  2.  As  supreme  head  of  the  chureh,  he  hath 
a  right  to  the  publication  of  all  liturgies  and  books  of  divine  service.  3.  He  is 
also  said  to  have  a  right  by  purchase  to  the  copies  of  such  law-books,  grammars, 
and  other  compositions,  as  were  compiled  or  translated  at  the  expense  of  the 
crown.  And  upon  these  two  last  principles,  combined,  the  exclusive  right  of 
printing  the  translation  of  the  Bible  is  founded.  (2^ 

There  still  remains  another  species  of  prerogative  property,  founded  upon  a 
very  different  principle  from  any  that  have  been  mentioned  Before ;  the  prop- 
erty of  such  animats/^rcB  nahtrts,  as  are  known  by  the  denomination  o!  (/ame, 
with  the  right  of  pursuing,  taking,  and  destroying  them :  which  is  vested  m  the 
king  alone,  and  frem  him  derived  to  such  of  his  subjects  as  have  received  the 
grants  of  a  chase,  a  park,  a  Treti  warren,  or  free  fishery.  This  may  lead  us  into 
an  inquiry  Gonoeming  the  original  of  these  franchises,  or  royalties,  on  which 
we  touched  a  little  in  a  former  chapter :  (^  the  *right  itself  being  an  r  *,, ,  -. 
incorporeal  hereditament,  though  the  fruits  and  profits  of  it  are  of  a   ■■  ^ 

personal  nature. 

In  the  firet  place,  then,  we  have  already  shown,  and  indeed  it  cannot  be  denied, 
that  by  the  law  of  nature  every  man,  fh>m  the  prince  to  the  peasant,  has  an 
equal  right  of  pureuing,  and  taking  to  his  own  use,  all  such  creatures  as  are 
fara  natura,  and  theremre  the  property  of  nobody,  bnt  liable  to  be  seized  by 
the  first  occupant.  And  so  it  was  held  by  the  imperial  law,  even  so  late  as  Jus- 
tinian's time :  "  Ferai  igiturbestia,  et  volucret,  et  omnia   animtUia    qua  mari, 

(»  Cm.  £IU.  MS.    Plowitnt.    Flaoh,  Law,  ITS.    10  Hod.  MS.  {rf|  Co.  Utt  »>.  {/)  Fig««  tS,  IS. 

(1)  [If  a  j<^t  Unuit  in  anvohsttel  fntarast  oomiiiiU  miicide,  the rigbt  to  tlie  whole  chattel 
1>eoome8  vested  in  th«  king.  Plun-d  'iBH,  Enj;.  ed.  But  in  fsrur  of  commarcial  interosta.  it 
hM  been  holden,  that  on  an  extent,  or  extent  in  aid,  againat  one  of  nevsral  partjen,  only  the 
beneficial  intitreel  in  that  one  c«n  be  taken.    1  'Wightir.  50  ;    Chittr  Premg.  Gr.  SS7.} 

(9)  [However,  it  aeem*  to  b«  agreed  now  that  both  the  Bible  ana  ttatntefi  may  be  printed  by 
otbeia  than  those  deriving  the  rigfat  from  the  grant  of  the  crown,  provided  aneh  option  com- 
prieeB  bona  fide  notoB ;  but  with  tliii  eioepUon  Uie  auU  rifcht  (o  print  theae  works  is  now  vested 
in  the  Umvenitieg  of  Oxford  and  Cambridge,  and  the  patenteea  of  the  crown.  Ba«kotlff. 
Cambridge  Dniveraty,  2  Bnrr.  661.] 
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cah,  et  terranascuntur,  ximxilatque  ah  aliquo  cfu>ta  fuerint,  jure  gentium  statim 
illiug  sMfl  incipiunl.  Quod  enim  nullius  e»t,  id  naluraii  ratione  oecujmnli  «»»• 
ceditur."{g)  But  it  Tollows  from  the  very  endHod  conBtitntioa  of  societj,  that 
this  natnr&i  right  as  well  as  many  others  belonging  to  a  man  oa  an  individual, 
may  be  restrained  hy  positire  laws  enacted  for  reasons  of  state,  or  for  the  snp^ 
poaed  benefit  of  the  community.  This  restriction  may  be  either  with  respect  to 
the  place  In  which  this  right  may  or  may  not  be  exerciBed;  with  respect  to  the 
animals  that  arc  the  subject  to  this  right;  or  with  respect  to  the  person* 
allowed  or  forbidden  to  exercise  it  Ana,  in  consequence  of  this  authority,  we 
find  that  the  municipal  laws  of  many  nations  have  exerts  each  power  of  re- 
straint ;  have  in  general  forbidden  the  entering  on  another  man's  grounds,  for 
any  cause,  without  the  owner's  leave ;  have  extended  their  protection  to  such 
particular  animals  as  are  usually  the  objects  of  pursuit;  and  have  invested  the 
prerogative  of  hunting  and  taking  such  animals  in  the  sovereign  of  the  state 
only,  andsuch  as  be  shall  authorize,  (h)  Many  reasons  baveconcurredformak- 
iug  these  constitutions:  as,  1.  For  the  encoui'agement  of  agriculture  and 
improvement  of  lands,  by  giving  every  man  an  exclusive  dominion  over  his  own 
soil.  2.  For  preservation  of  the  several  species  of  these  animals,  which  would 
Boon  be  extirpated  by  general  liberty.  3.  For  prevention  of  idleness  and  dissi- 
r*41!31  P'^^*'"  ^°  husbandman,  artificers,  and  ^others  of  lower  rank;  whii^ 
*-  ^  would  be  the  unavoidable  consequence  of  universal  license.  1.  For  pre- 
vention of  popular  insurrections  and  resistance  to  the  government,  by  disarming 
the  bulk  of  tbe  people;  (i)  which  last,  is  a  reason  oftener  meant  than  avowed  by 
the  makers  of  forest  or  ^me  laws.  (3)  Nor,  certainly,  in  these  prohibitions  is 
there  any  natural  injustice,  as  some  have  weakly  enough  supposed;  since,  as 
Puffendortf  obserres,  the  law  does  not  hereby  take  &om  any  man  his  present 
property,  or  what  was  already  his  own,  but  barely  abridges  him  of  one  means  of 
acquiring  a  future  property,  that  of  occupancy ;  which  mdeed  the  law  of  naturs 
would  allow  him,  but  of  wliich  the  laws  of  society  have  in  most  instances  very 
justly  and  reasonably  deprived  him. 

Yet,  however  defeasible  these  provisions  in  general  may  be,  on  the  footing  of 
reason,  or  justice,  or  civil  policy,  we  must,  notwithstanding,  acknowledge  that, 
in  their  present  ah^ie,  they  owe  their  immediate  original  to  slavery.  It  is  not 
till  after  the  irruption  of  the  northern  nations  into  the  Roman  empire,  that  we 
read  of  any  other  prohibitions,  than  that  natural  one  of  not  sporting  on  any 
private  grounds  without  the  owner's  leave;  and  another  of  a  more  spirituiu 
nature,  which  was  rather  a  rule  of  ecclesiastical  discipline,  than  a  branch  of 
municipal  law.  The  Boman  or  dvil  law,  though  it  knew  no  restriction  as  to 
persons  or  animals,  so  for  r^;arded  the  article  oS place,  that  it  allowed  no  man 
to  hunt  or  sport  upon  another's  ground,  but  by  consent  of  the  owner  of  tbe  solL 
"  ^t  alienum  fundum  ingreditur  venandi  aut  aucupandi  gratia,  potest  a 
domino prohibert  ne  iHgrediatur."  (i)  For  if  there  can  by  tbe  law  of  nature, 
be  any  mcboato  imperfect  proprty  supposed  in  wild  animals  before  they  ore 
taken,  it  seems  most  reasonable  to  fix  it  in  him  upon  whose  lands  they  are  fonnd. 
And  as  to  the  other  restriction,  which  relates  to  periona  a,iiA  not  to  phce,  the 
pontifical  or  canon  law  (I)  interdicts,  "venationes,  st  sylvaticas  vagaitones  cum 
canibus  et  acdvitribue"  to  all  clergymen  without  distinction ;  grounded  on 
r  *41^  1  *^  saying  of  St  Jerome,  {m)  that  It  is  never  recorded  that  these  diver- 
*■  '  siona  were  used  bv  the  saints,  or  primitive  fathers.  And  the  canons  of 
onr  Saxon  chnrch,  pnblisned  in  tbe  reign  of  King  Edgar,  (n)  concur  in  the 


1  iucliDed  U>  think  that  thla  rsMon  did  not  operate  upon  the  miods  of  tJioee  wbo 

Knte  laws  of  Uiis  coautrf ;  fur  in  sev:>rBl  ancient  statntca  tho  avowed  object  ii  to 
age  of  the  loDgbow,  tbe  most  eSectivs  armonr  then  in  nee,  aad  even  rinre  tbe 
modem  practice  of  killing  game  with  a  kqo  has  prevailed,  every  one  i^  at  liberty  to  keep  or 
Carry  a  gun,  if  he  does  not  nse  it  for  the  dastrnobiHi  of  game     Cubihtiak  ] 
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Batne  prohibitioQ :  though  our  seculiv  laws,  i^t  least  ftft^r  the  ooaqueat  did,  even 
;n  the  tlmeB  of  popery,  dispeose  with  this  oanonicol  impcditneat ;  and  epirltutiJ 
persons  were  allowed  by  the  common  law  to  hnnt  for  tneir  recreation,  in  order 
to  render  them  fitter  for  the  perform&noe  of  their  duty ;  as  a  confiFmatioQ  whei'eof 
ve  may  obeerie,  that  it  is  to  this  day  a  brenoh  of  the  king's  prerogative,  at 
the  death  of  every  biabop,  to  have  bis  kennel  of  hounds,  or  a  oompoeition  in 
lieu  thereof,  (o) 

But,  with  reeard  to  the  rise  and  original  of  our  present  oivil  prohibitions,  it 
will  be  found  mat  all  foreet  and  game  laws  were  introduced  into  Eiuape  at  the 
same  time,  and  by  the  same  policy,  as  gave  birth  to  tlie  feudal  aygtem ;  when 
those  swanns  of  barbarians  issued  from  their  northern  hive,  and  laid  the  founda- 
tion of  most  of  the  present  kingdoms  of  Europe  on  the  ruins  of  the  western 
empire.  For  when  a  conqaering  general  came  to  settle  the  economy  of  a 
vanquished  country,  and  to  part  it  oat  among  his  soldiers  or  feudatories,  who 
were  to  render  him  military  service  for  such  donations ;  it  behooved  him,  in 
order  to  secure  bis  new  ocquisitionB,  to  keep  the  rtisiioi,  or  natives  of  the 
country,  and  all  who  were  not  his  military  tenants,  in  as  low  a  oondition  as  pos- 
sible, and  especially  to  prohibit  them  the  use  of  arms.  Nothing  could  do  this 
more  effectually  than  a  prohibition  of  hunting  and  n>orting,  and  therefore  it 
was  the  policy  of  the  conqueror  to  reserve  Utis  right  to  himself,  and  audi 
on  whom  ho  should  bestow  it:  whioh  were  only  his  capital  feudatories  or 
greater  barons.  And  accordingly  we  find,  in  the  feudal  Constitutions,  (^)  one 
and  the  same  law  prohibiting  the  rutUci  in  generic  from  CArrying  arms,  and 
also  proscribing  the  use  of  nets,  snares  or  other  engines  for  destroying  the 
gome.  *Thia  exclusive  privilege  well  suited  the  marti^  genios  of  the  r « .^ .  -i 
Conquering  troops  who  delighted  in  a  sport,  (o)  which,  in  its  pursuit   '■  ' 

and  slaughter,  bore  some  resemblance  to  war.  Vita  omnia  ( sava  Gesor,  speaking 
of  the  ancient  Germans)  in  venalionibuf  aiqut  inttudiis  rntnilitaria  constsiil.  (r) 
And  Tacitus  in  like  manner  observes,  that  oHOties  bella  non  tneunl,  mttUum  ven- 
atibus  plus  per  otium  transigunt.  (a)  And  indeed,  like  some  of  their  modern 
successors,  they  had  no  other  amusement  to  entertain  their  vaeont  bonrg;  deapisr 
ing  all  arts  as  effeminate,  and  having  no  other  learning,  than  was  couched  in 
such  rude  ditties  aa  were  sung  at  the  solemn  carousals  which  suooeeded  tbesa 
ancient  huntings.  And  it  is  remarkable  that,  in  those  nations  where  the  feudal 
policy  remains  the  most  uncorrupted,  the  forest  or  gome  laws  ooqtinue  in  their 
nighest  rigour.  In  France  all  game  is  properly  the  kiog^s;  (4)  and  in  some  parts 
of  Oermany  it  is  death  for  a  peasant  to  be  found  hunting  in  the  woods  ot  the 
nobility,  (t) 

With  us  in  England,  also,  hunting  has  ever  been  esteemed  a  most  princely 
diversion  and  exercise.  The  whole  island  was  replenished  with  all  sorts  of  gome 
in  the  time  of  the  Britons;  who  lived  in  a  wild  and  pastoral  manner,  without 
enclosing  or  imppoving  their  grounds,  and  derived  much  of  their  subsistence 
from  the  chase,  which  they  all  enjoyed  in  common.  But  when  hasbandry  took 
place  under  the  Saxon  government,  and  lands  began  to  be  cultivated,  improved, 
and  enclosed,  the  beaste  naturally  fled  into  the  woody  and  desert  tracts ;  which 
were  called  the  forests,  and,  having  never  been  disposed  of  in  the  first  distribu- 
tion of  lands,  were  therefore  hela  to  belong  to  the  crown.  These  were  filled 
with  great  plenty  of  game,  which  our  royal  sportsmea  reserved  for  their  own 
diversion,  on  pain  of  a  peouniarv  ^forfeiture  for  such  as  interfered  with  r  ^/,.  ■■ 
their  sovereign.    But  every  freenolder  had  the  full  liberty  of  sporting   '  J 

(a)  4  Inst.  Mt.  (pt  Hnid.  1. 1,  H(.  77,  f  5. 

(q)  In  the  lain  el  Jenirlili  Khiu.  UDiitlar  of  ths  tUmal  aod  Tutailu  tmplra.  pnUUhvd  A.  D.  MM.  thorn 
'-    lewblcbprohlblUllicULIIngofallnniefrain  Uucb  toOcloberi  IhUUie  oourioT  xildlaryiiilgbtaud 
, £  I-  ....  _._...  ...J—  their  fficua  ttam  war.    [Mod.  Onl*.  »!»(.  Iv,  tea.) 

It)  a.  u. 

(4)  [One  of  the  first  oonseflaenueB  of  the  Prenoh  revnlatiuii  waa  Ae  lepeal  of  t^e  Buneot  game 
lawa,  whioh  took  plaoe  in  ITw.  Siooe  whioh  Ihsir  BTitem  uf  Jurupnideaoe  with  respect  to  game, 
haa  been  Yetj  maoh  altend.    See  Cole  Penal,  28,  tiil 
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apoD  hia  om  tenitorisB,  provided  he  abstirined  from  the  king's  forests :  as  is 
tnUj  expreaeed  ia  the  laws  of  Canate,  (u),  and  of  Edward  the  Confessor ;  (v) 
"  Sti  qwilibet  homo  diffttne  venatione  sua,  m  sglva,  et  in  agri»,  tibi  propriif,  H 
in  dominio  sua :  et  abttineal  omnis  homo  a  venariis  regiin,  vbieungue  pacem  eu 
habere  voluerit.-"  which  indeed  was  the  ancient  law  of  the  Scandinavian  con- 
tinent, from  whence  Canute  probably  derived  it.  "  Citique  mm  in  propriofundo 
guamlibet  feram  quoquo  modo  venari  permiaeum,"  (w) 

However,  npon  the  Norman  conqaeat,  a  new  doctrine  took  place ;  and  the 
right  of  purauing  and  taking  all  beasts  of  chase  or  venarv,  and  such  other 
animals  as  wero  accounted  ganu,  was  then  held  to  belong  to  toe  king,  or  to  soch 
only  HS  were  anthoriied  nnder  him.  And  this,  aa  well  npon  the  priciplee  of 
the  feudal  law,  that  the  king  is  the  ultimate  proprietor  of  all  the  lands  in  the 
kingdom,  they  being  all  held  to  him  aa  the  chief  lord,  or  lord  paramount  of  ths 
fee ;  and  that  therelore  he  has  the  right  of  the  nnivers^  soil,  to  enter  thereuD, 
and  to  chase  and  take  such  creatures  at  his  pleasure:  as  also  upon  another 
maxim  of  the  common  law,  which  we  have  frequently  cited  and  illngtrated, 
that  these  animals  are  bona  vacantia,  and  having  no  other  owner,  belong  to  the 
king  by  his  prerogative.  As  therefore  the  former  reason  was  held  to  vest  in  the 
king  a  right  to  pnrsne  and  take  them  anywhere;  the  latter  was  supposed  to 
give  the  king,  and  such  as  he  should  authorize,  a  eole  and  exclusive  right. 

This  right,  thus  newly  vested  in  the  crown,  was  ezert«d  witii  the  ntmost 
rigour,  at  and  after  the  time  of  the  Norman  establishment:  not  only  in  the 
ancient  forests,  but  in  the  new  ODes  which  the  conqueror  made,  hy  laying  to- 
r  *416 1  &^^^^  ^"^  Hnwts  of  country  depopulated  for  that  purpose,  and  reserved 
l-  -I  solely  for  the  king's  royal  diversion ;  in  which  were  exerdsed  the  most 
horrid  tyrannies  and  oppressions,  under  colonr  of  forest  law,  for  the  sake  of 
preserving  the  beasts  of^chase:  to  kill  any  of  which,  within  the  limits  of  the 
forest,  was  as  penal  as  the  death  of  a  man.  And  in  puisoanoe  of  the  same 
principle.  King  John  laid  a  total  interdict  npon  the  winged  as  well  as  tbe/<wr- 
footed  creation:  "capluram  avium  per  totam  Angliam  inierdixit."  (x)  '  The 
cruel  and  insupportable  hardships  which  those  forest  laws  created  to  the  sabjeot, 
occasioned  our  ancestors  to  be  as  zealous  for  their  reformation,  as  for  the  relax^ 
tion  of  the  fendal  rigoars,  and  the  other  exactions  introduced  by  the  Norman 
family,  and  accordingly  we  find  the  immnnitiea  of earla  deforeata  as  warmly 
contended  for,  and  extorted  from  the  Idng  with  as  much  difncnltv,  as  those  of 
magna  carta  itsel£  By  this  charter,  confirmed  in  parliament  (y)  many  forcati 
were  disafforested,  or  stripped  of  their  oppressive  privileges,  and  regolations 
were  made  in  the  regimen  of  such  as  remained;  particularly  (z)  killing  the 
king's  deer  was  mode  no  longer  a  cafutal  offense,  but  only  pnniuied  bv  a  fine, 
imprisonment,  or  abjuration  of  the  realm.  And  hy  a  variety  of  snSsequent 
statutes,  together  with  ttie  long  ocqniesoenoe  of  the  crown  without  eserting 
the  forest  laws,  this  prerogative  is  now  become  no  longer  a  grievanoe  to  the 
sabject 

But,  aa  the  king  reserved  to  himself  the /orub  for  his  ownexolnsive  divert 
eion,  so  he  granted  out  fh>m  time  to  time  other  traots  of  land  to  his  subjects, 
under  the  names  of  chaees  oj  parkt,  (a)  or  gave  them  license  to  make  such  in 
their  own  grounds ;  which  indeed  are  smaller  forests,  in  the  hands  of  a  subject 
bat  not  governed  by  the  forest  laws:  and  by  the  common  law  no  person  is  at 
liberty  to  take  or  kill  any  beasts  of  chase,  hut  such  as  hath  an  ancient  chase  or 
park ;  unless  they  be  also  beasts  of  prey. 

r*i.i?1  *^^  ^  inferior  species  of  game,  called  beasts  and  fowls  of  warren, 
I-  -I  the  liherty  of  taking  or  killing  them  is  another  f^nchise  of  rojiilt^, 
derived  likewise  from  the  crown,  and  called /rea  warren;  a  word  which  signi- 
fies  preservation  or  castody  :a8  theexclusivelibertyof  takingandkilliDgfifihioa 
public  streamer  river  is  c^lod  Afree-Jighery:  of  which,  however,  no  new  franchise 
can  at  present  be  granted,  by  the  express  provision  of  magna  carta,  c.  16.  (6) 

f«]  C.  77.  (VI  C.  se.  (»}  SHvnhoak  itjun  Amos.  t.Xe.*.  (Mj  U.  Pult,  SOt. 

(gj  V  Btn.  III.  (»)  Cap.  1«.  faj  Sue  page  M,  (ij  Uln.  0.  S,  )  1.    See  VV  *>. 
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The  principal  intention  of  granting  to  anj  one  these  frsnchiseB  or  liherties 
VfLB  m  order  to  protect  the  game  oj  giving  the  grant«e  a  Bote  and  excInsivA 
power  of  killing  it  himself,  prorided  he  prevented  other  persons.  And  no  man, 
but  he  who  has  a  chase  or  free  varren,  by  grant  from  the  crown,  or  preBcription, 
which  supposes  one,  can  jnstify  hnnting  or  sporting  npon  another  man's  soil; 
nor  indeed,  in  thorongh  utrictness  of  common  law,  either  hunting  or  sporting 
atalL 

nowerer  noTel  tliia  doctrine  may  seem  to  such  as  call  themselyes  mtalified 
sportsmen,  it  is  a  regular  conseqnence  fivm  what  has  been  before  delivered; 
that  the  sole  right  of  taking  and  destro^png  game  belongs  exclusively  to  the 
king.  This  appears,  as  well  from  the  hiBtoricu^  dednction  bere  made,  as  oecanse 
he  may  grant  to  his  snbjeots  an  exclusive  right  of  taking  ^cm ;  which  he  could 
not  do,  anless  snch  a  right  woe  first  inherent  in  himselL  And  henoe  it  will  fol- 
low, that  no  person  whatever,  but  he  who  has  such  derivative  right  from  the 
(nruwn  is  by  common  law  entitled  to  take  or  kill  any  beasts  of  chase,  or  other 
game  whatsoever.  It  is  true  that,  by  the  gcqniesceace  of  the  crown,  the  frequent 
grants  of  free  wairen  in  ancient  times,  and  the  introdnction  of  new  penaltieB  of 
late  by  certain  etatates  for  preserving  the  game,  this  esclQEdve  prerogative  of 
the  king  is  little  known  or  considered;  every  man  that  is  exempted  from  these 
modern  penalties,  looking  npon  himself  as  at  liberty  to  do  what  ne  pleases  with 
the  game;  whereas  the  contrary  is  strictly  true,  that  no  man,  however  well 
f[ual%fied  he  *may  vulgarly  be  esteemed,  has  a  right  to  enoroaoh  on  the  ^  *Aia  i 
royal  prerogative  by  the  killing  of  game,  unless  he  can  show  a  particular  '-  ^ 
grant  of  free  warren;  or  a  prescription,  which  presnmes  a  grant;  or  goiAe 
authority  nader  an  act  of  parliament  As  for  the  latter,  I  recollect  but  two 
instances  wherein  an  express  permission  to  kill  gome  was  ever  given  by  statute; 
the  one  by  1  Jac  1,  cap.  27,  altered  by  7  Joe.  1,  cap  11,  and  virtually  repealed 
by  22  and  23  Car.  II,  c  25,  which  gave  authority,  so  long  as  they  remained  in  force, 
to  the  owners  of  free  warren,  to  lords  of  manors,  and  to  all  fre^olders  having  401. 
per  annum  in  lands  of  inheritance,  or  802.  for  life  or  lives,  or  100/.  personal  estate 
(and  their  servants),  te  teke  partridges  and  pheasants  upon  their  own,  or  their 
master's  ftee  warren,  inheritance,  or  freehold ;  the  other  by  5  Ann.  c.  14,  which 
empowers  lords  and  ladies  of  manors  te  appoint  game-keepers  te  kill  game  for 
the  use  of  such  lord  or  lady ;  which,  with  some  alteration,  still  subsists,  and 
plainly  supposes  such  power  notte  have  been  in  them  before.  The  truth  of  the 
matter  is,  that  these  game  laws  (of  which  we  shall  have  occasion  to  speak  again 
in  the  fourth  book  of  these  Commentaries)  do  indeed  qaalify  nobody,  except  in 
the  instance  of  a  game-keeper,  to  kill  game;  but  only,  to  save  the  trouble  and 
formal  process  of  an  action  by  the  prson  injnred,  who  perhaps,  too,  mi^ht  remit 
the  offence,  these  statutes  inflict  additional  penalties,  to  be  recovered  either  in  a 
re^Iar  or  a  snmmary  way,  bv  anv  of  the  king's  snbjecte,  from  certain  persons 
of  inferior  rank  who  may  be  found  offending  in  this  particular.  But  it  aoes  not 
follow  that  persons  excused  tram  these  additional  penalties,  are  therefore  autko^ 
riied  to  kill  game.  The  circumstence  of  having  100J.^r  annum,  and  the  rest, 
are  not  properly  qualifications,  but  exemptions.  And  these  persons,  so  exempt- 
ed from  the  penalties  of  the  game  stetutes,  are  not  only  liable  to  actions  of  tres- 
pass by  the  owners  of  the  land ;  but  also,  if  they  kill  game  within  the  limite  of 
any  royal  franchise,  they  are  liable  to  the  actions  of  sucn  who  may  have  the  right 
of  chase  or  free  warren  therein.  (5) 

&)  {The  fame  Uws  were  ieri»ed  in  1331,  b;  statate  1  and  S  WlUlam  IT,  &  33,  whieh  allowed 

tay  penrin  who  pnicbued  a  certificate  or  licence  to  kill  game  Qptm  bis  own  land,  or  on  tbe  land 
or  taj  iitber  peEwm  with  hiit  permisaion— thus  d<iiag  nwaj  with  tjie  qoalifioatlou  or  birth  or  eHtate. 
PergoDB  spoTtiDg  without  licenae  are  still  liable  to  a  penalty,  except  that  by  itatate  11  aod  12 
Tic  c.  39,  and  c.  30,  the  owner  or  ooenpler  or  enolooed  gnnuida,  having  a  riiht  to  Ml!  Ksme 
theneon,  ma;  kill  hare^,  either  in  perwHi  or  by  any  oueaaUuiriied  by  himinwritmg,  witb<iut tak- 
ing out  a  game  certificate.  The  law  is  vary  severe  sfainet  persons  nut  aaUioriRod,  who  tabs  and, 
deetroj  game  by  night,  or  are  found  in  poMeaslon  of  any  which  appean  to  have  been  TMentlr 
killed.    X  license  ia  alao  required  to  entitle  one  to  Ball  game.] 
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I  •419  1  *T^P<iP  l^e  wliole  it  fippe^TB,  th»t  the  king,  by  liU  pr^vgativ^  sod 
*■  ^  Btich  persons  aa  bave,  under  his  authority,  the  royal  fraachised  of  ohaae, 

park,  free  wiuren,  or  free  fishery,  are  the  ohIv  persoQa  who  may  acquire  aiiy 

property,  however  fugitive  and  transitory,  in  these  animala/era  naiura,  while 
tiring;  which  is  said  to  be  veated  in  them,  as  was  observed  in  a  foimer  diapter, 
propter  privilegium.(fi)  And  it  must  also  be  remembered,  that  sucb  persons  as 
may  thus  lawfully  hunt,  flab,  or  fowl,  ratione  privilegii,  have,  (as  baa  oeen  said) 
only  a  qualified  property  in  these  animala ;  it  not  bein|;  absolute  or  jKrmauent^ 
but  lasting  only  so  long  aa  the  creatures  remain  within  the  limits  of  such 
respective  franchise  or  liberty,  and  ceasing  the  instant  tliey  voluntarily  pass  out 
of  it  It  is  held,  indeed,  that  if  a  man  staxts  any  eame  within  his  own  grounds, 
and  follows  it  into  another's  and  kills  it  there,  the  property  remains  in  him- 
self.(c)  And  this  is  grounded  on  reason  and  natural  justice:  (i2.)  for  the  pro- 
})erty  consists  in  the  possession;  which  possession  commences  by  the  finding  it 
in  hiB  own  liberty,  and  is  continued  by  the  Immediate  pursuit  And  so  u  « 
stranger  starts  game  in  one  man's  chase  or  free  warren,and  bunts  it  into  another 
liberty,  the  property  continues  in  the  owner  of  the  chase  or  warren ;  this  prop- 
erty arising  from  privilege,  (e)  and  not  being  changed  by  the  act  of  a  mere  stran- 
§er.  Or  if  a  man  etarts  game  on  another's  private  grounds  and  kills  it  there, 
le  property  belongs  to  bim  in  whose  ground  it  was  killed,  because  it  was  also 
started  there  ;(^)  the  property  arising  rations  soli.  Whereas,  if,  after  being 
started  there,  it  is  killed  in  the  grounds  of  a  third  person,  the  property  belongs 
Qot  to  the  owner  of  the  first  ground,  because  the  property  is  local;  nor  yet  to 
the  owner  of  the  second,  because  it  was  not  started  in  bis  soil ;  but  it  vests  in 
the  person  who  started  and  killed  it,(jr)  though  guUty  of  a  trespass  against 
both  the  owners.  (7) 

F  *430 1  *m-  ^  proceed  now  to  a  third  method,  whereby  a  title  to  goods  and 
*-  J  chattels  may  be  acquired  and  lost,  viz.:  hj forfeiture j  as  a  punishment 
for  some  crime  or  misdemeanor  in  the  party  forfeiting,  and  as  a  compensation 
for  the  ofience  and  injuiT  committed  against  him  to  whom  they  are  forfeited. 
Of  forfeitures,  coosidercd  as  the  means  whereby  real  property  might  be  lost  and 
acquired,  we  treated  in  a  former  chapter.  (A)  It  remains,  therefore.  In  this  place 
only  to  mention  by  what  means  or  for  what  ofienceis,  goods  and  chattels  become 
liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  snbjeot  is  at  present  encumbered, 
it  were  a  tedious  and  imprv^l^icable  task  to  reckon  up  the  various  forfeiturea, 
inflicted  by  special  statutes,  for  particular  crimes  and  misdemeanors;  some  of 
which  are  mala  in  ee,  or  offences  against  the  divine  law,  either  natural  or 
revealed;  but  by  &r  the  greatest  part  are  mala prohibila,  or  such  as  derive  their 
guilt  merely  from  their  prohibition  by  the  laws  of  the  land :  such  as  is  the  for- 
Kiture  of  408.  per  month  by  the  statute  5  £liz.  c  4i  for  exercising  a  trade 
without  having  served  seven  years  as  an  apprentice  thereto ;  aud  the  forfeiture 
of  10^  by  9  Ann.  o.  33,  for  printing  ui  almanack  without  a  stamp.  (3)    I  shall 

r<IJ  PiiK  L.  X.  I.  4,  0. 1  ftj  Lord  Birni.  Hi. 


In  AmaiiM  no  BimUar  lawn  eiiat  Tbare  am  lavs  pmhibidng  tbe  deiitniDtioii  of  gvoa  in  tfas 
bneding  auaam,  or  \a  leoHuiu  nhea  it  is  unlit  fur  markat,  but  it  id  no  part  of  their  parpiwe  U>  en- 
force dlsoriminatioQ  againat  any  clasit  of  perauos,  m  to  preaerre  game  fur  aay  other  purpose  than 
tiie  general  benefit. 

(6)  Ur.  CliriBtian  oontrnverta  this  doctrine — and  Ur.  Jnstioe  Coleridn  thinka  ■aoowaftillf'— in 
a  leanied  and  aomewbat  lengthy  note,  but  Uke  luipuitanoe  of  tbe  Bnbj«ot  dues  not  anieMr  nfi- 
olent  to  warrant  Itn  repabiioatinn.  Mr.  Hnvenden  tbjnka  the  statute  I  and  3  Wm.  1 V,  o.  %  in 
doing  ava;  with  Qxa  qualification  previoual;  required,  has  reoogciied  the  ooireotoMe  of  Hr. 
ChriBtian'n  positioa. 

(7)  [Them  di«tinittkinB  never  onnld  have  exiBt«d,  If  Uie  duotiine  bad  Imbd  troe  that  all  tlit 
game  was  the  property  of  the  king:  for  in  that  ease  the  aiaxim,  tnagi(ali^(jNifiarMla«idt- 


game  was  the  property  of  the  uag  :  for 
ito  potaidenttg,  maet  have  prevailed. J 
(6)  These  foifeiturei  an  now  abobahi 


,;,Goot^[e 
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therefore,  conftae  mjRelf  to  those  offencea  only,  by  which  all  the  eoods  and  chat- 
-tds  o£  the  offender  are  forfeited:  referring  the  gtadent  for  bucq,  where  pecu- 
niary mulcts  of  different  qaantitics  are  inflicted,  to  their  Beveral  proper  heads, 
under  which  very  many  of  them  have  been  or  will  be  mentioned ;  or  else  to  the 
collections  of  Hawkins,  and  Bnm,  and  other  laborious  compilers.  Indeed,  as 
most  of  these  forfeitares  belong  to  the  crown,  they  may  seem  as  if  they  ought 
to  have  been  referred  to  the  preceding  method  of  acquiring  personal  property, 
namely,  by  prerogative.  Butas,  in  the  instance  of  partial  forfeitures,  a  moiety 
often  goes  to  the  informer,  the  poor,  or  sometimes  to  other  persons ;  aud  as  one 
total  forfeiture,  namely,  that  by  a  bankrupt  who  is  guilty  of  felony  by 
■•eoncealing  his  effects,  accrues  entirely  to  his  creditors,  I  have  therefore  ,  ^^  g.  -, 
made  it  a  fjatinct  head  of  transferring  property.  l-  J 

Goods  and  chattels,  then,  are  totalty  forfeited  byoon'riction  of  high  treason  or 
mitprisionof  treaaon;(9)  ai  petit  tTeaton ;  (\Q)  of  felonym  general,  and  par- 
ticularly  of  /sJony  de  ae,  and  of  manslaughter ;  nay,  even  by  conTiction  of 
excusaiu  homicide;  {i)  by  ovilawry  for  treason  or  felony;  byconviction  ot petit 
larceny  ;{\\)  by  fiight,  in  treason  or  felony,  even  thou^  the  party  be  acquitted 
of  the  &ct;  (12)  by  standii^  mute,  when  arraigned  of  felony ;  oy  drawing  a 
non  a  judge,  or  striking  any  one  in  the  presence  of  the  ting's  courts  ;  by 


prmmunire;  oy  pretended  prophecies,  upon  a  second  conviction;  by  owling;  by 
the  residing  abroad  of  artificers ;  (13)  and  by  challenging  to  fyht  on  account  of 
money  won  at  gaming.  All  these  offences,  as  will  more  ftlly  appear  in  the 
fourth  book  of  these  Commentaries,  induce  a  total  forfeiture  of  goods  and  chattels. 
And  this  forfeiture  commences  from  the  time  of  conviction,  not  the  time  of 
committing  the  feet,  as  in  forfeiture  of  real  property.  For  chattels  are  of  so 
vague  and  fluctuating  a  nature,  that  to  affect  them  by  any  relation  back,  would 
be  attended  with  more  inconvenience  than  in  the  case  of  landed  estates:  and 
part,  if  not  the  whole  of  them,  must  be  expended  in  maintaining  the  delinquent, 
between  the  time  of  committing  the  fact  and  his  conviction.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  tiie  interest  of  the  crown,  is  made  void  by  etatnte 
13Eliz.&5.(I4) 


CHAPTBE  XXVIIL 

OF  TITLE  BY  CUSTOM. 

A  TOiTBTH  method  of  acquiring;  property  in  thinp  personal,  or  chattels,  is  by 

custom :  whereby  a  right  vests  m  some  particular  persons,  either  bv  the  local 

Qsage  of  some  |MrticuLar  place,  or  by  the  almost  general  and  universal  usage  of 

(nco.Utt.»i.  siDjLsia.  aiiucm. 

(9)  [Tbti  fuifeitare  eiUods  bi  all  the  offandera  pentonal  propertf,  inoladinr  chatteli  real, 
'  whether  legal  or  equitable,  In  poMMsum  or  In  actioD .  Cro.  Jso.  B13 ;  S  B.  and  XL  3Se ;  S  C  IC. 

and  K.  416 ;  with  the  eioepdon  of  <M>atiii|ceiit  interecti.    1  Keen,  14A. 

The  goods  veit  In  the  oruwn  immediMelf  npon  (xmvlotloD ;  and,  ■•  a  fUon  who  ia  tnuuported 
Ii  uiit  te«tored  to  hi«  oifil  rigbUi  until  he  ii  pardoned,  or  the  tenn  eipire^  all  penonal  prupertv 
accniing  to  him  in  the  Interval  ii  forfeited  to  the  crown.  9  B.  atid  AI.  il5a :  1  UvL  and  K. 
7»] 

(10)  Petit  treawm  ia  now  nnknown  to  the  law. 

<11)  [The  diatiiiotloa  betweon  grand  and  petit  laicanv  it  sboUihed.  Statnte  7  and  8  Qeo.  IT, 
0.  t»,  1.  2. 

(12)  [Bv  atatnte  7  and  8  0«o.  IT,  0.  S8,  a.  5,  onindiotmentafor  felony,  the  Jury  ii  no  longer  tA 
be  ohacaea  to  inqatre  ooncemlnf  the  priaoner'ii  land  or  pwda.  oi  whether  he  fled  for  the  offence.l 

(13)  [OwlinKia  no  longer  an  offanee :  5  Qoo.  IV.  e.  47.  By  the  6  Gso.  IT,  o.  S7,  all  the  law* 
ralatiog  to  artificeM  or  onlllera  suinf  into  fureiffn  parte  are  repealed.] 

JU)  [A  bona  fide  «al«  of  goooa  and  cbatteUny  the  oSbnder,  for  ^od  eonaideratioD.  after  the 
omnioeaud  beliHe oonviction,  la  good.  8Bep.  171.  9«e  PM".  367;  l8taA.319:  6  ^.  and 
P.  145.] 
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the  kJiurd(Ha.  It  were  eucUeflB  ehonld  I  att^npfc  to  eDnmerato  r11  tbe  tm*ml 
kiods  of  epedal  cuBtoniB,  whioh  am  «»Utle  »  own  to  »  obutdl  iatonat  ia  (UAv> 
eat  parts  of  the  Iciogdom ;  I  ^ti\,  loereforoy  oQolwnt  mywlf  irith  mafciag  auM 
observatioitf  on  three  Bort«  of  ottatonwry  inttffe^  w1w»  abtuBi>rett3f  genemUy 
throughout  ntoet  parte  of  tbe  ofttioo,  aqd.  «re  tharefon  •£  moM  oiiivtnftt  atm- 
cem ;  viz,  heriatii,  mortitariM,  wA.  kHr-lotnna. 

1.  H^ot£,  which  wwo  alightlj  tooohcd  npoa  in  •  former  ckspfar,  (ai  us 
Qsaally  divided  ioto  two  aorta,  henut^fsrrkw^  aod  heriot-cwtan.  The  fomer 
are  such  ob  are  due  apoo  a  apeoial  reservatioA  in  a  gnat  or  lean  ef  laada^  and 
iherefoie  amount  to  fittle  more  than  a  mwe  lent :  (o)  the  lattw  mrim  spoa  bo 
special  reservation  whateoerer,  but  depend  iser^y  apoa  untBCtaonal  vmm  and 
cuBtom.  (c)  Of  these,  therefore,  ve  are  ht^i9  prinoipally  to  tpeak :  and  tbej  are 
defined  to  be  a  euatomary  tribute  of  goods  and  ohattdii,  pajwa  to  the  kud  of 
tbe  fee  on  the  decease  of  the  own^  of  the  land. 

r  •423 1  *^^  ^^^  tstablishmeat,  if  not  iotTodaetioB,  of  «obw«Iboi7  braiote 
I-  '  into  Eng\an4,  was  by  tb«  Dane*:  and  ite  find  in  tite  l»wa  oS  King 

Canute  (d)  the  eeveral  htrtseoUs  or  hsriots  specified  whish  vera  th«k  exacted  by 
the  king  on  the  deiith  of  uiera  of  bis  subjeot^  acooFdiag  to  ih«r  inpeetiTe 
dignities ;  frcHu  the  fatgheat  «arf»  dowa  to  the  BKMt  inferior  fhrntt*  or  JaBdboldra. 
Tneae,  for  the  most  part,  ooneieted  in  anne,  borwe,aud  haoiUnenta  of  war; 
which  the  word  itaelf,  acoording  to  Sir  Henry  Spehnao,  («)  signifiea.  TWae 
were  deliveired  up  to  the  sover^n  on  tbe  deatii  (u  toe  Tassal,  vho  ooold  bo  kmger 
nee  them,  to  be  put  into  other  huula  tar  the  senrioe  and  defwoe  of  tite  ooontr^ 
And  upon  tbe  plan  of  this  Danish  eetablishmeat  did  WiiUun  ihe  Conqworor 
&8hioD  his  law  oC  Klief,  as  vm  fonnwly  observed ;  (/)  what  ho  asotttained  the 
preciee  relief  to  be  taken  of  every  tenant  in  ahivaliy,  and,  oontrwy  to  tbe  feudal 
cnatom  and  the  usuge  of  bis  own  dudiy  of  Nonmudy,  wqaired  arau  and  imple- 
ments  of  war  to  be  paid  instead  of  money,  (jr) 

The  Danish  eompuisive  beriote  being  thns  trawnsted  into  reli^  Boderwent 
the  same  several  vicissitudes  A$  the  feudal  tennree,  and  ia  socage  wtakea  do  &»■ 
qnently  remain  to  this  day  in  the  shape  of  a  double  rent  payable  at  Um  death 
of  tbe  tenant :  the  benots  which  now  continue  among  us,  and  preeeire  that 
name,  seeming  rather  to  be  of  Saxon  parentage,  and  at  first  to  have  been  iD«ely 
discretionary.  (A)  These  are  now  for  tbe  most  part  confined  to  copyhold  ten- 
ures, and  are  due  bv  custom  only,  which  is  the  hfe  of  all  estates  by  copy ;  and 
perhaps  are  the  only  instance  wbefe  cfistora  has  favoured  the  lord.  For  this 
payment  was  originally  a  voinntory  donation,  or  gratnitous  legacy  of  the  ten- 
ant; perhaps  in  acknowledgment  of  bis  having  been  raised  a  d^ree  above  vil- 
leinage, when  all  his  goods  and  chattels  were  quite  at  the  merey  of  the  lord ; 
r*434l  wd  "custom,  wfait^  has  on  the  one  hMidsonltrHted  the  tenant's  intvKSt 
'•  -I  in  esoluaioa  of  tbe  lord's  will,  has  on  tbe  other  band  MtabKAed  tbia 
discretional  mege.  of  gratitude  into  a  pennaiieiit  doty.  An  heiiot  omy  ako  i^j^r- 
tain  to  fne  land,  that  is  beld  by  service  and  suit  of  court ;  in  which  case  it  ia 
most  commonly  a  copyhold  enfranchised,  wfaerenpon  tbe  heriot  is  still  dne  bj 
custom.  Bracton  (i)  speaks  of  heriots  as  fireifuwtly  duo  on  the  death  of  both 
tpeciesof  tenants:  " est  ^uitUm  aiia  praatatvt  qtm  iwminmiur  itrrMium ;  nU 
tenem,  liber  vel  servua,  %n  *Mrte  ma,  domimim  mtwn,  d9  fwo  t»»mtr^  mfieit 
d»  meliori  avm»  sxto,  vel  de  aecundo  meliori,  seounduM  divtraam,  faeerwiw  c«tM»- 
tudinem."  And  this  he  adds,  ^magia  fit  de  gratia  gwna  A  yvrtj  in  which 
Fleta  (i)  and  Britton  (0  agree:  thereby  plainly  intimating  the  original  of  this 
custom  to  have  been  merely  voluntary,  as  a  legacy  fto»  tb«  tenaat ;  though  now 
the  immemorial  usage  has  established  it  as  of  right  in  tbe  h>rd. 

This  heriot  is  sometimes  the  best  live  beast,  or  averiujH,  whioli  the  tenant  diea 
possessed  of  (which  is  particuhirlv  denomint^d  the  villein's  relief  in  the  twea^- 
ninth  law  of  iEing  William  the  Conqaeror),  sometimes  the  beet  inanimate  good, 
under  which  a  jewel  or  piece  of  plat«  may  be  included :  but  it  is  always  a  per- 

fat  Pun  m.  {bJ  %^aad.  US.  fe)  Co.  Cap.  t  «■ 

(/)  Itgt  <!*■  ftJ  ti.  OtiU.  Conq.  c  n.  ».  U.  (\j 

ro  I-  s.  0-  w.  t  •■         a;  I.  a,  0,  w.         r  y  c.  ». 
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»9nal  chattel,  vhieh,  iramediKtely  on  the  death  cf  i^e  tenaat  whd  was  the 
owber  of  it,  being  ucortained  by  the  option  of  the  lord,  (m)  foeoomM  vested  ia 
him  u  his  property ;  and  ii  no  chni^  npoa  the  landa,  but  merely  on  the  goods 
and  chattels.  The  tenant  most  be  the  ovner  of  it,  ^ae  it  canQot  be  dne;  and 
therefore,  on  t^e  death  (tf  a  feme-ooTert,  no  heriot  cu  be  t^en ;  for  she 
can  hare  no  ownership  in  thiogs  personal,  (n)  In  Bome  places  there  is  a  cus- 
tomary composition  in  money,  as  ten  or  twenty  shillings  in  lien  of  a  heriot,  by 
which  the  lord  and  tenant  are  both  bound,  if  it  be  an  indisputably  ancient  ca&- 
torn ;  but  a  new  compositioa  of  this  sort  will  not  Und  the  representatives  of 
either  party ;  for  that  unonnts  to  HiB  ore«tion  of  a  new  cnstom,  which  is  now 
impossible,  (o)  (1) 

*2.  Uortuaries  are  a  sort  of  eccdeeiastioal  beriota,  being  a  customary  r-  «^,  -. 
gift  olaimed  by  and  dne  to  the  minister  in  Terr  many  parishes  on  the  ■-  -' 
death  of  his  parishioners.  They  seem  originally  to  hare  been,  like  lay  heriots, 
only  a  rolnstary  beqneat  to  the  chnroh ;  bein^  intended,  as  I^ndewode  informs 
US  ftova  a  conititntion  of  Arohbishop  Lan^am,  as  a  kind  of  expiation  and 
amends  to  the  clergy  for  the  personal  tithes,  and  other  ecclesiastical  duties, 
which  the  laity  in  their  lifetime  might  have  neglected  or  forgotten  to  pay.  For 
this  purpose,  afltr  (p)  the  lord's  heriot  or  best  good  waa  taken  out,  the  second 
best  chattel  was  reserved  to  the  church  as  a  mortuary:  "»»  dveedeni  plura 
h«bu»rit  animaiia  Optimo  cui  dejur«  fuerU  debitvm  ntermto,  eccUiiiB  mm  ring 
dolo,  frautU  seu  contradu^iont  qualibet,pro  reeompenmtiont  subtraetionit  dedma- 
rum  perimialiwm,  neeTMtt  et  obtationum,  secundum  mtliut  animai  reiervetur^st 
obitum,  pro  aalutt  snimm  gum."  (a)  And  therefore  in  the  laws  of  King 
Canute  (r)tiiis  mortuary  iscaUedsoal-ecotffUlfCBaSoriymiwtemaMnwB.  And, 
in  pursuance  of  the  same  principle,  by  the  laws  of  Venice,  where  no  personal 
tithes  have  been  pud  doring  the  lif^  of  the  party,  thev  are  paid  at  hie  death  out 
of  his  merchandise,  jewels,  and  othe«  moraUes.  (s)  So  also,  by  a  similar  policy, 
in  Prance,  every  man  that  died  without  bequeathing  a  put  of  his  estate  to  the 
chnrch,  which  was  called  dying  vithout  amfestion,  was  formeriy  deprived  of 
christian  burial :  or,  if  he  died  intestate,  the  relations  of  the  deceased,  jointly 
with  the  hiehop,  named  proper  arbitrators  to  determine  what  he  ought  to  have 
given  to  the  cnnrch,  in  case  he  hod  made  airilL  Bat  the  pariiament,ln  1109, 
redressed  this  grievanca  <t) 

It  was  anciently  usual  in  this  kingdom  to  bring  the  mortuuy  to  chnroh  along 
with  the  corpse  when  it  oame  to  be  buried ;  and  thence  (h)  it  is  sometimes  called 
a  eorite-present :  a  *term  which  bespeaks  it  to  hare  been  once  a  voluntiuy  r  ^tat-  -i 
donation.  However,  in  Bracton's  time,  so  earlv  as  Henry  III,  we  flad  it  *■  *  '' i 
riveted  into  an  established  custom:  insomuch  that  the  bequests  of  heriotsand 
mortuaries  were  held  to  be  necessary  ingredients  in  every  testament  of  chattela 
*-  Imprimis  autem  d^et  qmliiet,  qui  testamMttum  fecerit,  domtnum  suum  d« 
mfliori  re  quarti  haiuerit  recoffWtinere  ;  et  postea  eo^aiam  dealiamtiiori:^iA\K 
lord  must  nave  the  beat  good  left  him  as  an  heriot,  and  the  chnrch  the  second 
best  as  a  mortuary.  Bat  yet  this  cnstam  was  different  in  different  places :  "  In 
quibugdam  locts  naiet  eedeaia  melius  animal  do  eoiuu^udins ;  in  qui^utdam 
secundum  vet  tertium  melius;  et  in  quibusdam  nOii:  oiideo  contideranda  est 
comuvtiido  loci."  {»)  ThiseusttHU  stilt  varies  in  different  places,  not  only  as  to  the 
mortuary  to  be  paid,  bat  the  person  to  whom  it  is  payable.  In  Wales  a  mor- 
tuarr  or  oorse-present  was  due  upon  the  death  of  erer^  clergyman  to  the  bishop 
of  the  diocese ;  till  abolished,  upon  a  recompense  given  to  the  bishop,  by  the 
statute  12  Ann.  st.  2,  o.  6.    And  in  the  archdeaconry  of  Chester  a  custom  also 

(■BlHob.  M.  (H)  K«i1>r.  B(.    t^oa.tX.  (o)  Go.  Cop.  f  SU 

al  Co,  LW.  IMk  M  /^HtM.  J.  I,  Nt.  1  «•)  C.  IS. 

I  PKaoraiaa.aditeriial.l.it.K,c.St.  (»  Sp.  L.  b  H,  e.  «t. 

(«)SaUm,HU(.<>rTlUMi,e.IO.  (Ml  BrHton,  £l,  e.  W.    VIM.  I.  %  «.  SI. 

(I)  [AndtndaMlhQTDitiitheiiisdTei  ^t  fuUme  oeose  tobesTtgiblB,  one  ofthe  Oopjhold  Bs- 
(VaticlirxeraBiit  Acta,  16  and  16  Tic  c  51,  t  St,  turtug  enabled  ^thar  lind  or  tenant  to  oompel  the 
eztiuguidhmeDt  of  this  aotnaut  ftadal  bordsn.] 
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preT&iled,  that  the  bishop,  who  is  also  archdeacon,  shoald  hare,  at  tiie  deatb 
of  eveiT  clet^man  dying  therein,  hiB  best  hor§o  or  mare,  bridle,  saddle,  and 
epnre,  his  beet  gown  or  cloak,  hat,  upper  garment  under  his  gown,  and  tippet, 
and  also  his  beet  signet  or  ring,  {x)  Bat  by  statute  %8  Geo.  11,  c  6,  this  mor^ 
tnaiy  is  directed  to  cease,  and  tne  act  has  settled  upon  the  biBhop  an  equivalent 
in  its  room.  The  king's  olaim  to  many  goods,  on  the  death  of  all  prehites  in 
England,  seems  to  be  of  the  same  nature:  though  Sir  Edward  Coke (y)  appre- 
hends, that  this  is  a  dutj/  due  iipon  death  and  not  a  morivary :  a  distinction 
which  seems  to  be  without  a  difference.  For  not  only  the  king's  ecclesiastical 
character,  as  supreme  ordinary,  but  also  the  species  of  the  goods  claimed,  whii^ 
bear  so  near  a  resemblaDce  to  those  in  the  archdeaconry  of  Chester,  which  was 
an  acknowledged  mortuary,  pute  the  matter  out  of  dispute.  The  kin^,  accord- 
ing to  the  record  roucbed  by  Sir  Edward  Ooke,  is  entttJedto  six  thmp;  the 
r  *437 1  *^^''<'P'^  ''^^  horse  or  palfrey,  with  his  furniture ;  his  cloak,  or  gown, 
^  -I  and  tippet ;  his  onp  and  ooier ;  his  basin  and  ewer ;  his  gold  ring ;  and, 
lastly,  his  mtUa  canum,  hia  mew  or  kennel  of  hounds ;  as  waa  mentiooed  in  the 
preceding  chapter,  {z) 

ThisTariety  of  customs,  with  regard  to  mortuaries,  giving  firequently  a  handle 
to  exactions  on  the  one  side,  and  ^nds  or  expensive  litigatioas  on  the  other;  it 
was  thought  proper  by  statute  Zl  Hen.VIII,cf>,  to  reduce  them  to  some  kind  of 
certainty.  For  tnis  purpose  it  is  enacted,  that  all  mortuaries  or  corse-presente  to 
persons  of  any  parish,  shall  be  taken  iu  the  following  manner ;  unless  where  by 
custom  less  or  none  at  all  is  due ;  via. :  for  every  person  who  does  not  leave  goo^ 
to  tbe  value  of  t«n  marks,  nothing:  for  eveir  person  who  leaves  goods  to  the 
value  of  ten  marks  and  under  thirty  pounds,  3s.  id,;  if  above  thirty  pounds  aud 
under  forty  poonda,  6g.  8d.;  it  above  forty  pounds,  of  what  vaJne  soever  they 
may  be,  10#.  and  no  more.  And  no  mortuary  shall,  throDghont  the  kingdom, 
be  paid  for  the  death  of  any  feme-covert ;  uor  for  any  child ;  nor  for  any  one  of 
fall  age,  that  is  not  a  honeekeeper;  nor  for  any  wayfaring  man;  but  such  way- 
faring  man's  mortuary  shall  be  paid  in  the  parish  to  wnidi  he  belongs.  And 
upon  this  statute  stands  tbe  law  of  mortuaries  to  this  day. 

3.  Heir-looms  (2)  are  snoh  goods  and  personal  chattels,  as,  contrary  to  the 
nature  of  chattels,  shall  go  by  special  custom  to  the  heir  along  with  the  inherit- 
ance, and  not  to  the  executor  of  the  last  proprietor.  The  termination,  bmu,  ia 
of  Saxon  original ;  in  which  language  it  signifies  a  limb  or  member ;  (a)  so  that 
on  heir-loom  is  nothing  else  but  a  limb  or  member  of  the  inberituiice.  They 
are  generally  such  things  as  cannot  be  taken  away  withoat  damaging  or  dismem- 
bering the  freehold :  otherwise  the  general  mle  la,  tliat  no  chatt^  interest  what- 
soever shall  go  to  the  heir,  notirithstanding  it  be  expressly  limited  to  a  man 
r*4!S8  1  ^'^'^"iB^^^'^>^<^^^^'^^^  in  theexecutoi.  (i)  Bntdeeriiiareal*author- 
*•  -I   ised  park,  fishes  in  a  pond,  doree  in  a  doveboas^  &c  tbough  in  them- 

selves personu  chattels,  yet  they  are  so  annexed  to  and  so  neoessary  to  the  well- 
being  of  the  inheritance,  that  they  shall  accompany  the  land  wherever  it  veats, 
by  either  descent  or  purchase,  (c)  For  this  reason  also  I  apprehend  it  is,  tiiat 
the  ancient  jewels  of  the  orown  arc  held  to  be  helr-looma ;  (d)  for  tbe^  are  neces- 
sary to  maintain  the  state,  and  support  the  dignity,  of  the  sovereign  for  the  time 
being.  Charters  likewise,  (3)  and  deeds,  court-roVlfl,  and  other  evidences  of  tbe 
land,  together  with  the  cheeta  in  which  they  are  contained,  shall  pass  together 
with  the  land  to  the  heir,  iu  the  nature  of  heir-looms,  and  shall  not  go  to  the 
executor,  (e)    By  special  custom,  also,  in  some  places  carriages,  uteanls,  and 

(z)  Cm.  Cut.  1ST.  («)  £  IniL  iSl.  (t)PBsa4IS.  la)  Spetnt.  Sloa*.  3TT. 

(tl  Cv.  UtLlSS.  (<}JMi<.B.  (A7Md.ia.  M  Aw.  J»r.  «!.  dWMriu,  A 

(2)  Helr-loonu  do  not  aeem  to  be  reoo^ied  In  thelaw  tit  Uie  United  States.  1  TaAb^  B«al 
Prvp.6. 

(J)  [In  ^neral  the  right  to  ths  cuatody  of  title-deedn  desoends  or  pewiwi  with  the  eMate  totbe 
exiting  present  owner,  whether  teuaul  for  life  ui  in  fee,  and  be  m^  retain  ur  lecovor  tbe  deed 
from  HQf  other  peraua.    4  Term  E.  229.] 
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other  hontc^old  implemeiita,  nwT  be  heir-looms ;  (/)  bnt  nich  cnstom  mast  be 
strictlr  proved.  Oa  the  other  nand,  by  almost  genenl  caetom,  whatever  ib 
atroa^y  aflixed  to  the  freehold  or  inheritanoe,  and  cannot  be  severed  from 
thence  withont  violence  or  damage,  "  quod  ab  adtbua  non  facile  revellituT,"  (^g) 
is  beoome  a  member  of  the  inhentance,  and  shall  thereapon  paaa  to  the  heir ; 
as  chimney-pieces,  pamps,  old  fixed  or  dormant  tables,  beaches,  and  the  like.  (A) 
A  very  simiiar  notioa  to  which  prevails  in  the  dnchy  of  Brabant;  where  they 
rank  certain  thinm  movable  among  those  of  the  immovable  kind,  calling  them 
by  a  very  particular  appdladon,  prmdia  volantia,  or  volatile  estates;  BQch  as 
beds,  tables,  and  other  oeavy  implementa  of  fnrnitnre,  which  (as  an  author  of 
their  own  observes),  "diffntiatmi  iatam  nacta  »atU,  iu  villis,  s^lvis,  et  adibug, 
aiurque  prtsdiit,  amparentur;  quod.  toUdiora  mobilui  iptis  mdtbtts  tx  destina- 
twn»  piUriefamiUas  eoharera  videaniur,  «i  pro  parU  ip$arum  odium  aaii- 
mentitr."  (i) 

Other  persosal  chattels  there  are,  which  also  descend  to  the  heir  in  the  natnre 
of  heir-looms,  as  a  monunient  or  tombstone  in  a  chnrch,  (4)  or  the  coat-armour 
of  his  ancestor  there  *hung  ap,  with  the  j^ons  and  other  ensigns  of  r , .  „jj  -i 
honour,  suited  to  his  degree.  In  this  case,  albeit  the  freehold  of  the  ■-  '  ^ 
chnrch  is  in  the  parson,  and  these  are  annexed  to  that  freehold,  yet  cannot  the 
parson  or  any  other  take  them  away  or  defkoe  them,  but  is  liable  to  an  action 
rrom  the  heir,  (it)  Pews  (5)  in  the  church  are  somewhat  of  the  same  natare, 
which  may  descend  by  custom  immemorial  (withoat  any  ecclesiastical  concur- 
rence) from  the  ancestor  to  the  heir.  (/)  (6)  But  though  the  heir  has  a  property 
in  the  monuments  and  esoutclieons  of  his  ancestors,  yet  he  has  none  in  their 
bodies  or  ashes ;  nor  oaa  he  bring  auy  civil  action  against  such  as  indecently, 

Cf)  Co,  LItt.  IS,  in.  fff)  Sprin.  Blam.  IH.  ChJ  H  Hod.  HO. 

fi)IUoetmMtaeJiirHmolmtin^,o.t,H».  (lljniiv.iM.    Co.  UtL  IB. 

CJlIoM.SH.    Ultep.  UU. 

(4)  [See  SpMoer  e.  BrawMer,  3  Bing.  130 ;  10  Uotm,  4M.] 

(5)  [The  nght  to  ait  in  a  putinalBr  pew  in  a  ohoroh  ariseg  either  from  prewription  m  appoi- 
tenant  to  a  meMoage,  or  Ciom  a  Toculty  or  grant  from  tbe  ordinary,  for  ha  has  the  dlBpoaition  to 
ail  pews  which  are  not  claimed  bv  pre  scrip  tion.  Giba.  Cod.  221.  Sae  geoerallf  as  to  the  light 
to  pewB,  1  PhUl.  B.  C.  316. 

In  an  action  apon  Uie  case  at  law  tar  a  distnrbaaoe  of  the  n^oTment  of  a  pew  in  the  body  of 
the  ohuToli,  if  the  plaintiff  olaima  it  by  presoripUon,  he  mn^l  state  it  in  the  declaration  as  appur- 
tenant to  a  mewaage  in  the  pariah.  5  B.  and  A.  356.  But  a  pew  in  the  aisle  or  chancel  of  the 
ohnrch  may  be  prcM^ribed  for  in  respect  of  a  houne  out  of  tbe  parish.  Porrest  Rep.  14 ;  5  B. 
and  A.  361,  8.  F.  This  prenoription  may  be  iinpportad  by  an  eT^oyment  for  thlrty-sti  yean,  and 
perhaps  any  time  above  twenty  years.  1  T.  B.  4:^.  Bnt  where  a  pew  was  claimed  as  appur- 
tenant to  an  ancient  meunage,  and  it  woa  prored  that  it  had  been  so  annexed  foe  thirty  foara, 
hnt  that  it  hod  no  existence  hefore  that  lime,  it  was  hold  this  modem  commencement  ocfeatod 
the  preiKriptive  claim.  !i  T.  B.  296.  In  an  action  a^rainst  the  ordinaiy,  the  plaintiff  mnat  allege 
and  pmve  repairs  of  tJte  pew.  1  WiU.  3itS.  Bnt  a  piigsetaory  right  to  a  pew  is  soffldent  to  iHia- 
tain  a  unit  in  the  eecladaatiool  ooort  uajnnl  a  mere  distnrber.  1  PhUL  fi.  a  316.  See  fhrthcr 
the  casts  and  preoedenta,  S  Chitty  on  PL  U17 1  Com.  Dig.  Action  on  Gaee  for  Diatnrbonce,  A,  5 ; 
SSaand.  175,  c.  d.] 

(C)  In  some  of  the  United  States  pews  are  exproHsiy  declared  by  statnte  to  be  real,  and  in 
Others  penranal  estate.  In  tbe  absenoe  of  snch  statnte  they  partake  of  the  natare  of  the  realty. 
1  Vashb.  Beal  Prop.  9.  The  pew  holder  has  an  eictosire  right  to  oooupy  his  pew  and  to  main- 
tain treBpaxs  against  any  one  who  disturbs  him  in  his  seat.  Gay  e.  Baker,  IT  Masa.  435 ;  Gorton 
V.  Hadselt,  9  Cuah.  503;  Freligh  v.  Piatt,  5  Cow.  494.  The  pe«  owners,  huwever.  are  not  own- 
ers or  part  owneie  of  tbe  chnrch  tot ;  their  Intereftt  oonalats  m  the  right  to  occnpy  their  respec- 
tive paws  aa  a  part  of  the  anditory  npon  oooaaions  of  public  worabip.  Wheaton  c.  Qatee,  16  - 
ir.S\404i  Cooper  e.  Presb.  Chnceh,  32  Barb. 236;  Eunball  v.  Swond  Paiish,  34  Pick.  347. 
And  (heir  light  of  ooenpanoy  must  yield  to  oircnmstanoes  of  necessity,  outiTenience  or  eipedj- 
eooy,  growing  oat  of  tbe  rights  in  oomtnon  of  the  society ;  and  if  the  tmitees  make  ohaoges  In 
the  edifice  upon  any  of  those  oiiiifiidBratioaH,  and  a  pew  in  thereby  destroyed,  the  owner  mnst  be 
content  with  a  just  and  adoqaal'?  compeoaation.  Wentwortti  c.  First  Parish,  3  Pioli.  314; 
Cooper  n.  Piesb.  Church,  32  Barb.  S2G.  JLad  if  the  ohnrch  edifice  becomo  aselese  by  dilapida- 
tion, and  has  to  be  rebuilt,  the  right  of  the  pew  holder  is  gone.  Toorhies  v.  Presb.  Church.  IT 
Barb.  103;  Howard  «.  First  Parish,  7  Piofe,  13S;  Tan  Hoatea  v.  Reformed  Dutch  Church,  2 
Green,  N.  J.  136.  But  the  dustmction  of  a  church  edifice  by  tbe  trustees  doea  not  eonclnde  a 
[MW  owner,  and  be  may  nevertheless  show  it  to  have  been  nnneDesMi7,  and  claim  compensa- 
tioD.    Oorton  v.  Hadsell,  9  Cush.  508. 
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At  least,  if  not  imiHoinly,  rioUta  and  ^Btnib  their  TemtoBi,  when  de^d  mdA 
buried.  The  paraoa,  indeed,  vho  has  the  feeehold  of  the  wil,  maj  brins  in 
Action  of  treepass  Mtiiaat  siiah  as  dig  and  diatarb  it  [  and  if  any  one  io  ta£ing 
np  a  dead  body  steua  the  abroad  (»  o&e>  xpperti,  it  will  be  fek>ny ;  {m)  for  the 
propertj  thenof  reraainB  is  the  eieoator,  or  whocirer  was  at  the  titiuge  of  the 
funeraL  (7) 

Bat  to  retnra  to  hei]>4ooBU ;  these,  thongb  the;  be  mere  diattela,  jeA  cannot 
be  deriaed  awaj  ftom  the  heir  by  will ;  but  snob  a  dense  is  vmd.  (m)  even  1^  a 
tenant  in  fee^nple.  iy)r  though  the  owimt  mii^t  doriitg  his  lift  have  aold  or 
disposed  of  them,  as  he  miobt  of  the  timber  of  the  estate,  nnoe  as  the  iah«>- 
itanoe  was  his  own,  he  mi^t  nanf^ie  or  dlBmember  it  as  he  pleased ;  jet  tb^ 
being  at  his  death  instant^  vested  in  the  heir,  the  deTise  (which  is  sabseqaent 
and  Dot  to  take  eflbot  till  i^er  his  death)  shall  be  poatpotted  to  the  eoatov^ 
whereby  they  have  already  desoended. 


CHAPTER  XXIX. 
OF  TITLE  BY  SUCCESSION,  MARRIAGE,  AND  JUDGMENT. 

Is  the  preaent  chapter  ve  shall  take  into  conskteiation  three  other  species  of 
title  toc;ood8  and  chattels. 

y.  The  fifth  method,  therefore,  of  gaining  a  property  in  chattels,  either  pM^ 
sonal  or  real,  is  by  sttcceamon :  which  is,  in  Btrictnees  <^  law,  only  applicable  to 
corporations  aggregate  t>{  taanj,  OB  dean  and  chapter,  mayor  and  commonalty, 
master  and  feltows,  and  the  lilce ;  in  which  one  set  of  men  may,  by  sncceeding 
another  set,  acc^uire  aproperty  in  all  the  goods,  movables,  and  other  cbattou 
of  the  corporation.  The  true  reason  wherrof  is,  becaTtee  in  indgmeat  of  law  a 
corporation  never  dies:  and  therefore  the  predecessors,  who  hved  a  oentotj 
wo,  and  tbeir  sacoesaorB  now  in  being,  are  one  and  the  same  body  corporate,  (a) 
Which  identity  is  a  property  so  inherent  in  the  nature  of  a  body  politic,  that, 
even  when  it  is  meant  to  give  any  thing  to  be  taken  in  snccessioD  by  snch  a 
body,  that  snccesaion  need  not  be  expr^sed:  but  the  law  will  of  itself  imply  tt 
So  that  a  gift  to  anch  a  corporation,  either  of  lands  or  of  chattels,  witbont 
naming  their  sncceesors,  vests  an  absolute  property  in  them  so  long  as  the  cor- 
r  ,45. 1  poration  subsists.  (S)  And  thus  a  lease  for  yean,  an  *obligati(Hi,  a 
t  J  jewel,  a  flock  of  sheep,  or  other  chattel  interest,  will  vest  in  the  enccee- 

sors,  by  sacoession,  as  well  as  m  the  identical  members  to  whom  it  was  origi- 
nally given. 

But,  with  regard  to  sole  corporations,  a  consideraUe  distinction  must  be 
made.  For  if  such  sole  corporation  be  the  representative  of  a  nnmber  of  per* 
sons ;  as  the  master  of  an  hospital,  who  is  a  corporation  for  the  beneflt  of  the 
poor  brethren ;  an  abbot,  or  pnor,  by  the  old  law  before  the  reformation,  who 
represented  the  whole  convent ;  or  the  dean  of  some  ancient  cathedral,  who 
stands  in  the  place  of  and  represents,  in  his  corporate  capacity,  the  chapter; 
snch  sole  corporations  as  these  have,  in  this  respect,  the  same  powers  aa  corpoiw- 
tions  aggregate  have,  to  take  penonal  property  or  chattels  in  succession.  And 
therefore  a  bond  to  such  a  master,  abbot,  or  dean,  and  his  snccesson,  is  good  is 


<7)  rit  bM  been  detennined  thst  tit««If  ng-  dead  bodies,  tltoQ^  for  the  impiovenMiiit  of  the  id- 

enoe  of  anatomy,  h  an  iodtctable  offense  oa  a  mlBdamBauoT:  ft  being  onnndend  a  pncdon  cos. 
truT  to  common  decenoy,  and  Bhocking  to  Uie  general  lenthnentB  uid  feelinga  of  nuiikmd.  i 
T.  B.  733;  S  Leaoh,  660,  8.  C. 
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Iht;  uid  the  snoeeuor  sball  hftv«  thti  aAventagts  bf  it,  &ff  the  benefit  of  the 
kggnnte  looiety,  of  vhioh  h«  ia  in  Uw  the  represebtatiTe.  (e)  Whereas,  in  the 
OMe  ^  sole  corporatioHi,  which  represent  no  others  bat  themsdreB,  aa  bishops, 

SFMBB,  Mid  the  like,  ne  chattel  interest  cafa  PegnWlj  go  in  Bnooesiion :  and, 
srefons  if  a  kase  for  ymn  be  made  to  tlte  bishop  of  Oxford  and  his  snccesaors, 
insach  »ee  fail  executors  or  administrators,  a&d  not  his  snccesaors,  shall  hare 
it{<i)  F«r  t)l«  word  Momsars,  when  applied  to  a  person  in  his  political  capa- 
city, IB  eqaivaleat  to  Uie  word  heira  in  his  aatnral ;  and  as  such  a  lease  for  yean, 
if  Bads  to  John  and  kis  faeira,  Vonld  not  nat  in  hii  heirs  but  his  exeoutore;  so 
if  it  be*nude  to  Johsj  buhtm  of  Oxford,  and  his  successor^  who  are  tbe  heirs  of 
'  kis  body  poUtio,  it  shall  still  vest  in  his  execntors  luid  not  in  snch  his  successors. 
Th«  reason  ^  this  is  obrioBs :  for  besides  that  the  law  looks  npon  goods  and 
chattels  aaof  too  low  and  periababia  a  BatarB  to  be  liittited  either  to  heirs,  or 
such  sDoceSBOTB  as  are  equivalent  to  heirs ;  it  would  also  follow,  that  if  aav  such 
chattel  interest  (granted  to  a  soIa  oorporation  and  his  successors)  were  allowed 
to  descend  to  such  gnocessor,  the  property  thereof  must  be  in  abeyance  from  the 
*death  of  the  present  owner  nntil  the  successor  be  appointed:  and  this  r  ^jga  i 
is  coBtrary  to  the  nature  of  a  ohattel  interest,  whiok  oka  neTor  be  in   I-  ^ 

ab^ance  or  without  an  owner|(s)  bnt  a  man's  right  therein,  when  once  su»- 
pended,  is  gone  forever.  This  is  not  the  case  in  corporations  aggregate,  wherB 
the  liglit  is  never  in  snapenae  j  nor  in  the  other  sole  corporations  before  men- 
tioned, who  are  rather  to  be  oonsidered  as  heads  of  an  agffr^ate  body,  than 
subsisting  merely  in  their  own  right;  the  chattel  interest  weTefore,  in  suoh  a 
case,  is  really  and  substantially  vested  in  the  hospital,  convent,  chapter,  or 
other  ^gre^te  body;  though  the  head  is  t^e  visible  person  in  whose  name 
every  act  is  carried  on,  and  in  whom  every  ioterest  is  therefore  said  (in  point  of 
form)  to  vest  But  the  general  rule,  with  regard  to  corporations  merely  sole,  is 
this,  that  no  chattel  can  go  to  or  be  acquired l)y  them  in  right  of  eacceSBion.  [^) 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the  eaee  of  the  king,  in 
irhom  a  chattel  may  vest  bv  a  grant  of  it  formerly  made  to  a  preceding  king  and 
his  successors.  (^)  Theotner  exception  is,  where,  by  a  pariie^tlaf  custom,  some 
particular  colorations  sole  have  acquired  a  power  of  taking  particular  chattel 
interests  in  suoeeseion.  And  this  custom,  being  against  the  general  tenor  of  the 
common  law,  must  be  strictly  interpreted,  and  not  extended  to  any  other  chattel 
interests  than  such  immemorial  usage  will  strictly  warrant.  Thus  the  chamber- 
lain of  London,  who  is  a  corporation  sole,  may,  by  the  custom  of  London,  teke 
Ifondt  and  recogtiuaneea  to  himself  and  his  suooessors,  for  the  benefit  of  the 
orphan's  f^ind :  (h)  but  it  will  not  follow  firom  tbenoe,  that  he  hae  a  capacity  to 
take  a  UaMfor  yean  to  himself  and  hie  successors  fur  the  same  purpose;  for  the 
custom  extends  not  to  that :  nor  that  he  may  take  a  lond  to  himself  and  his 
successors,  for  any  other  purpose  ttwi  the  benefit  of  the  orfrfian's  fund :  for  that 
«Xm  is  not  warranted  by  the  custom.  Wherefore,  upon  the  whole,  we  may  close 
this  bead  with_  laying  down  this  general  rule;  that  snch  right  of  anccesston  to 
chattels  is 'universal^  inherent  by  the  common  law  in  all  aggregate  rvj^^i 
corporations,  in  the  king,  and  in  such  single  corporations  as  represent  t,  *■  ^ 
number  of  persons;  and  may,  by  special  costom,  belong  to  oertmn  other  sole 
corporations  for  some  particular  purposes;  although  generally,  in  sole  coipora- 
tioni,  no  snch  right  can  exist.  (1) 

VI.  A  sixth  method  of  acquiring  property  in  goods  and  chattels  is  by  mar- 
riage;  whereby  those  chattels,  which  belonged  formerly  to  the  wife,  are  by  act 
of  law  vested  in  the  husband  with  the  same  degree  of  property  and  with  the 
lame  powers,  as  the  wife,  when  solo,  had  over  them. 

It,  ft.    Cro.  BtEi.  *64.  id)  Co.  Lltt,  40. 
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This  depends  entirely  on  the  notion  of '  im  nnttj  of  penon  between  the  kin- 
band  and  wife ;  it  being  held  that  they  ore  one  p^wn  in  law,  (i)  so  that  Uie 
very  being  and  existence  of  the  woman  is  Boapeaaed  daring  the  ooTertore,  or 
entirely  merged  or  incorporated  in  that  of  the  hosband.  ^2)  And  benoe  it  fbl- 
lowB,  tnat  whatever  pereonal  property  belonged  to  the  wife,  before  soaniiwc^  ii 
by  marriage  absolutely  vested  in  the  hasband.  In  a  reai  ertate,  he  only  gaioa  % 
title  to  the  rents  and  pro&te  during  coverture;  for  that,  depending  upon  ieodal 
principles,  remains  entire  to  the  wife  aft«r  the  death  of  her  husbuna,  or  to  her 
heirs,  if  she  diea  before  him;  nnka^  by  the  birth  of  a  ohild,  he  beoomes  tmant 
for  life  by  the  curtesy.  But,  in  cltatiel  interttlg,  the  aole  and  abwluto  property 
vests  iu  the  husband,  to  be  disposed  of  at  his  pleasure,  if  be  chooses  to  take  pod- 
eession  of  them :  for  unless  he  reduces  them  to  possession,  by  exercising  some 
act  of  ownei'ship  upon  them,  uo  property  vests  in  him,  but  they  sh^l  remata 
to  the  wife,  or  to  her  representatives,  after  the  coverture  is  determmed.  (3) 
WSfleBoaftl,  s.». 

(9)  The  tendeiicT  of  legislation  In  the  United  Stotee  ii  to  the  utter  abroi^Btloii  c^  itit  Aoo- 
trine,  bo  for  as  oivil  lighta  dopeod  upon  it,  and  tu  le»ve  jmmrty  nghta  eiittiug  At  tlie  tiuM  of 

tbe  marriage  wholly  unchaiiged  bf  that  relation.    The  tendBno;  fifther  Ib  to  remove  the  die- 
abititj  nnder  vbich  the  ttianiod  woman  lay  at  the  conmoD  law.  to  acquire  sod  take  proper^. 


•tataCeB  of  some  of  the  Btates  now  deolara  that  she  shall  have  the  name  power  aod  ri^M  in 
tbeui  particulars  that  aha  would  hare  had  if  mimajTied.  Except  as  modiBed  bi-  theee  ttatntei, 
the  Englixb  nUeB  so  (Ully  Btatnd  by  Mr.  Cbittr  in  the  fiJIowjog  note,  are  atUI  tu  tntne  in  the 
Unilfd  States.  As  to  the  reductiim  of  the  wife's  choBen  to  posaesinon  by  the  bmband,  ftnthet 
reference  is  made  to  Poor  v.  Hantlbm.  15  N.  H.  666;  Tan  Eppg  s.  Tan  Densen,  4  Paige,  64; 
Vudrea  f.  Uardiee,  9  Ired.  2U5;  Searing  c.  Searing,  9  Paige,  USS.  And  m  to  the  pnitedioii 
of  the  wife's  eqnitr  in  the  property  she  brings  ber  busbaad,  for  the  benefit  and  anpport  of 
hervalf  <md  her  chudren,  to  Kenney  v.  Udall,  3  Cow.  590;  Van  Bpps  v.  Van  Deneen,  4  Paige, 
64;  Smith  o.  Sane,  8  Id.  3M;  Hiiore  n.  Moors,  14  B.  Munr.  3S9;  3  Kent,  139  et  ttq.;  BUitj 
B^Jnris.  f  f  1403,  14S0,  and  oaaes  cited. 

(3)  [It  seenii  to  be,  at  present,  clearlv  held,  that  a  deed  by  whioh  the  hnaband  aaaigna  hia 
wife'8  dintingent  or  reTemooary  chattel  interests,  is  nut  sach  a  rednctioa  thereof  into  pas- 
aession  by  him,  as  to  give  oven  a  qualified  title  to  his  afisiguce,  if  the  wife  prove  to  be  Um 
survivor.  Pardew  s.  Jackson,  1  Buss.  50;  Homsbr  v.  Lee,  2  Had,  30.  And  thoDBh,  in  Qage 
V.  Aoton,  1  Salk.  327,  Chief  Justice  Qolt  said,  tnat  when  the  wife  has  ang  right  or  dnty, 
which  by  possibility  may  happen  to  aocme  dariog  the  marriage,  the  husband  may,  by  releaae, 
disobarge  it;  this  iKchim  cannot  now  be  relied  on,  withont  qnalifying  it  by  a  oondition,  that 
the  possibility  shall  actnally  come  into  possession  dnriuK  the  coverture.  Keeping  this  restrio- 
tlon  in  mind,  there  Is  no  donbt  that  a  wife's  posslbllltiea  are  assignable  bylier  hasband,  Gv 
a  valuable  consideration;  though  the  aasl^ee  may  be  compelled  to  make  some  prorieion  for 
the  wife,  whan  the  subject  of  assi^iuneat  is  of  sncb  a  nature,  thai  when  the  oontingcsiay  has 
happened.  It  cannot  be  reached  without  the  aid  of  oquitv :  Johnson  c.  Johnson,  1  Jac.  and 
W  Jk.  477 1  Beresford  v.  Hobson,  1  Mod.  373 ;  LInyd  r.  Williams,  1  id.  457 ;  and  it  seems,  tliat 
courts  of  eqnity  do  not  merely  act  in  aoalosy  to  the  leg^  doctrine,  bat  were  the  first  to  hold 
that  such  assijFmnent  by  the  husband  ought  to  be  supported.  Oreye.  Eentlah,  1  Atk.  880; 
Hawkyns  o.  Obyn,  2  id.  551;  Bates  t>.  Dandy,  id.  SOS;  Dnke  of  Ghandos  e.  Talbot,  S  P. 
Wma.  fioa,  and  cases  there  cited ;  Spragg  c.  Blinkos,  5  Ves.  B88. 

It  appears  settled,  however,  that  where  the  wife's  interest  was  such  that  the  hnaband  oonid 
not,  even  fbr  valuable  oonildecation,  have  released  it  at  law,  equity  will  not  ajt^t  him.  llinB, 
if  the  reversion  coold  not  possibly  tall  into  possession  during  the  hnsband's  life, — for  iu- 
Btance,  if  It  were  a  revanion  upon  bis  own  death, — there  the  husband's  release,  or  assignmoDt, 
would  be  invalid  at  law ;  and  clearly,  the  wife's  consent  would  not  be  taken,  in  order  to  give 
it  effect  in  eqnity.  D^bioc  e.  Dalbiac,  16  Tes.  12i.  So,  if  a  woman,  before  marriage,  stipn- 
late  that  ber  property  shall  revert  t<>  hei  own  absolute  disposal  in  the  event  of  her  anrrivuig 
her  husband,  or  if  a  bequest  be  made  to  ber,  accompanied  with  direction,  and  no  power  of 
dlapusitiuu  over  the  fund,  during  the  marriage,  be  reserved  by  her,  in  one  case,  or  given  to 
ber,  in  the  other,  there  it  would  obviously  be  to  defeat  the  plain  object  of  the  settlement,  cr 
will,  if  the  irife,  while  nnder  tiie  possible  influence  of  ber  husband,  were  permitted,  either  by 
eiamination  in  court,  or  by  any  other  act  during  the  eovertnre,  to  dispose  of  her  right  of  sur- 
Tivorship.    Richards  v.  Chambers,  10  Vas,  686 ;  Lee  v.  Muggeridee,  1  Tes.  and  Bea.  IW. 

An  assignment  by  a  husband,  to  a  particular  asitignee,  of  a  ehoM  en  aetimt,  or  eqnit^le  In- 
terest, given  to  his  wife  /or  her  life  rmlg  (sncb  assienment  being  made  for  valuable  conridei- 
ation,  and  at  a  time  when  the  bneband  was  maintaining  bis  wife),  will,  it  seems,  not  only  be 

supported,  bnl  tbe  porcboser  will  not  be  bound  to  make  any  pi — '-~  '"  •■■ "-      """-*  " 

Ct^eU,  6  Uad.   156;  Wright  v.  Uorley,  11  Tes.  18;  Ultford!^ 
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There  is  therefore  a  very  considerable  difference  in  the  Bcqnisition  of  this 
S^ies  of  pr»|)erty  by  the  hnsband,  ^according  to  the  gnbjeet  matter;  r  tASAi 
TU^  whether  it  be  a  chattel  real  or  chattel  peratmal;  and,  of  chattels   ^  ^ 

personal,  whether  it  be  in  prmtessitm  or  in  actum  only.  A  ehailBl  real  vests  in 
tiie  haabsnd,  not  abaolntely,  bat  mb  modo.  As,  in  case  of  a  lease  for  years, 
the  husband  shall  receive  all  the  rents  and  profits  of  it,  and  mav,  if  he  pteasee, 
Mlt,  surrender,  or  dispose  of  it  daring  the  coverture ;  {k)  if  he  be  outlawed  or 
attainted,  it  shall  be  forfeited  to  the  king :  (f)  it  is  liable  to  execution  for  his 
debts^flt)  and,  if  he  survives  his  wife,  it  is  to  all  intents  and  purposes  his  own. 
(»)  Yet,  if  he  has  made  no  disposition  thereof  in  his  lifetime,  and  dies  before 
hie  wife,  he  cannot  dispose  of  it  by  will  (o)  for,  the  husband  having  made  no  alter- 
ation in  the  property  during  his  life,  it  never  was  transferred  from  the  wife ;  but 
after  his  death  she  snail  remain  in  her  ancient  possession,  and  it  shall  not  go  to 
his  executors.  So  it  is  also  of  chattels  personal  ^r  choa«s)  in  action :  as  debts 
upon  bond,  contracts,  and  the  like ;  these  the  husband  may  have  if  he  pleases ; 
that  is,  if  he  reduces  them  into  poaaession  by  receiving  or  recovering  them  at 
law.  (4)    And  upon  such  receipt  or  recovery  they  are  absolutely  and  entirely  his 


bow«ver,  will  not  allow  the  ceneial  aeagaee  under  a,  oammiaiwa  of  baakraptcf  against  a  bni- 
baod,  to  obtain  posBeasioa  ofsuoh  propertf,  wlthont  raakiog  eume  provisloii  for  the  wife;  since, 
when  the  title  of  each  last  deecribod  aii«ignoe  vests,  the  incapacity  of  the  hndband  to  maiDtaiu 
his  wife  has  already  reised  this  eqnitj  in  her  favor.  Elliott  r.  Cordell,  vbi  lupra;  and  where 
the  right  to  Uie  whale  equitable  interrat,  or  eho»e  en  action,  wan  in  the  wife,  ahsolalelj,  and  nut 
for  life  onij,  there,  the  preponderance  of  modem  aitbority  (after  considerable   finctuatiun  of 

iudioial  opinion),  Beema  mllr  to  establish,  that  the  wife's  rij^ht  to  a  prurisloa  cannot  be  resisted 
IV  the  partionlar  oasignee  of  her  hnsband,  mure  tboa  by  hie  eenerri  asaisnee.  Johuwo  c.  Jobn- 
aon,  1  Jac.  and  Walk.  477 ;  Uke  v.  Ber»e(brd,  3  Yes.  513 ;  Hacanlaj  s.  Fhilipg,  4  id.  19 ;  BereB- 
ford  0.  Hobaon,  1  Uad.  373;  Earl  of  SoliBbniy  n.  Kewton,  1  Edan,  371;  Oawell  v.  Prober!,  STes. 
Jna.e82. 

When  a  hnsband  makes  a  settlement  in  cooaideraUoii  (if  the  wife's  whole  fnrtnne,  whatever 
fortmie  she  then  has,  notwlthstandinf  it  may  consist  entirely  of  ehoset  en  action,  is  looked  on 
08  pnrohafled  by  the  husbaad,  and  it  will  go  to  hia  eieoators,  though  he  mar  not  have  redaced 
it  at»  posaeiHlon;  but,  if  the  settlement  was  made  in  consideration  of  a  part  only  of  tha 
wife's  fortnue,  then  the  remaining  part,  If  not  redacod  by  the  husband  into  possession  during 
bis  life,  will  sorrivB  to  his  wiio;  Qelaad  o.  Cleland,  Free,  in  Cha.  63;  for,  the  mere  fact  o? 
his  baviiig  made  a  settlement  npon  his  wife  at  the  time  of  the  mania^,  Is  not  sufficient  to 
entitle aSosband  to  hii  wife's  dtosea  en  action,  or  chattels;  to  constitnte  him  a  porohaser 
theieot  M  aa  to  eidude  the  wife's  equity,  there  must  be  an  agreement,  either  expres.'^ed  or 
implied :  Salwey  p.  Salwey,  Ambl.  693 ;  and,  according  to  the  modem  coms,  a  settiument 
made  by  the  hnsband  is  no  purchase  of  the  wife's  eqnitable  interests,  or  ehnse*  tn  action,  nuleas 
soah  settlement  either  distinctly  expresses  it  to  be  made  in  oonstderatlon  of  the  wife's 
(brtone ;  or  the  oontonts  thereof  altogether  import  that,  and  plainly  import  it,  aa  much  as  if 
it  were  expressed.  Dmoe  v.  l>emuiH>a,  6  Tes.  395.  It  is  also  well  acttled,  that  a  settlement 
In  ooQsideration  of  the  wife's  fortune  will  be  understood  to  have  been  intended  to  apply  only 
to  her  fortune  at  the  time ;  unless  the  settlement  expressly,  or  by  necessary  implication,  shows 
tiiat  it  was  the  intention  to  comprehend  all  future  property  which  misht  devolve  npon  the 
wife.  Where  no  distinct  agreement  to  that  effact  appears,  should  any  snbseqnent  accesaian  of 
ehotet  en  action  aocme  to  the  wife,  in  such  a  shape  that  the  husband  cannot  lay  hold  of  it 
wichont  the  assistance  of  a  court  of^  equity,  the  wil%  will,  aocnrdinz  to  the  eBtabliahed  rate  of 
such  courts,  be  entitled  Co  an  additjunal  prorluon  ont  of  that  addition^  fortune,  as  against 
either  the  bnsbaiid  or  assignee:  Ei  Parte  O'Foirall,  I  Qlyn  and  Jameson,  348;  and  if  the 
husboDd  die  first,  not  having  reduced  the  property  into  posaession  nor  having  assigned  it,  fur 
vatnable  consideratiuo,  the  whole  will  survive  to  the  wife.  Mitford  v.  Uitfurd,  9  Tes.  95,  96 ; 
Carr  v.  Taylor,  10  id.  579;  Burnett  e.  Kinaston,  2  Praem.  241,  2d  ed,;  Wildman  v.  Wildman, 
9.  Tes.  177 ;  fiaah  v.  Nosh,  2  Hod.  139.  But,  if  the  wife's  property  be  of  such  a  nature  that 
the  hnsband  or  his  assignees  can  reach  it  by  process  of  common  law,  there  Is  no  ground  for 
the  interposition  of  equity  Co  restrain  the  exercise  of  the  lec^  right.  Oswetl  e.  Probert,  2  Tes. 
Jun.  Baa;  Attorney-General  o.  Whorwood,  1  Vos.  Sen. ^;  Sacaulay  b.  Phillips,  4  Tes.  18; 
Lougham  v.  Nenny,  3  id.  469;  Jewson  v.  Honlson,  3  Atk.  430;  Purdew  «.  Jackson,  1 
Rnas.&t.l 

(4)  [If  a  bill  or  note  be  made  to  a  feme-sole,  and  sheaftorwardsmanr,  being  possessed  of  the 
note,  the  proper^  vests  in  the  husband,  and  he  may  indorse  it  or  me  alone  for  Uie  recovery  of 
"  '     ■  l.aiid  A.318;  for  Cheseinstramenta,  wheninpossesdonofthewife, 

BB  chattels  personal,  than  ohoses  en  action.    Id.    The  transto'  of 
TOL.  I.— 78  617 
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own ;  uid  iball  to  to  Ms  eieonton  or  sdminirtniton,  or  u  be  ihaU  be(|iicttli 
them  bf  will,  and  aball  not  revest  in  the  wife.  Bat  if  he  diei  before  h*  hu 
recovered  or  radaced  them  into  poseeasion,  bo  that  at  his  dea^  ther  ^1  con- 
iium  chogae  inaction,  they  ahall  sarvive  to  the  wife;  for  ^ehosbMid  never  ex- 
txted.  the  power  he  had  of  obtaining  an  exolnetTe  property  in  t^teia.(^)  And 
BO,  if  an  evtmy  ammea  into  the  wif/g  fhtnohiee,  and  the  haeband  Boisei  it,  it  i« 
abaolatelT  hie  property,  but  if  ha  diei  withont  ieizing  it,  faii  execnton  aire  not 
now  at  liberty  to  Kise  it,  but  the  wife  or  her  heirs;  (?)  for  the  hoaband  never 
eterted  the  ngfat  he  had,  which  right  detonuincd  with  the  corertara.  Thna,iii 
both  these  speciea  of  property  the  W  is  the  same,  in  case  t^  wife  anrrivee  the 
hnsband;  bat  in  oaM  Hhn  hniband  survives  the  wife,  l^e  I&w  k  very  di&reDt 
r  *jo5  -]  ^th  respect  to  chatMt  iwri  and  chong  in  action :  for  he  ^all  have  tiis 
^  ^  ehatta  reat  by  nrvivorriiip,  bat  not  the  cfum  en  action;  (r)  except  in 

the  case  of  arrears  fbr  rent,  dn«  to  the  wife  bel^ire  her  oevertare,  whidi  in  cast 
of  her  death  are  given  to  tbe  husband  by  ttatnte  33  Hen.  VlII,  c  37.  And  the 
reason  for  the  general  law  is  this:  that  the  hosbuid  is  in  absolnto  possesaion  of 
the  chattel  real  during  the  covertnre,  by  a  kind  of  joint-tenancy  with  his  wife; 
wherefore  the  law  will  not  wrest  it  out  of  his  hands,  and  give  it  to  her  repre- 
sentatives ;  though  in  case  he  had  died  first,  it  would  have  survived  to  the  wife; 
unless  he  thought  proper  in  his  llfatime  to  alter  the  possession.  But  a  choM  in 
action  shall  not  survive  to  him,  because  he  never  was  in  possession  of  it  at  all 
during  the  coverture ;  and  the  only  method  he  bad  to  gain  possession  of  it  wu 
by  suing  in  hie  wife's  right;  but  as,  after  her  death  he  cannot  (as  husband) 
bring  on  action  in  faer  rignt,  because  they  are  no  longer  one  and  the  same  pe^ 
son  m  law,  therefore  he  can  never  (as  such)  recover  the  possession.  But  ha 
bUII  will  be  entitled  to  be  her  adminiBtrator ;  and  may,  in  that  capacity,  recover 
such  things  ia  action  as  become  due  to  her  before  or  daring  the  coverture.  (6) 

Thus,  and  upoD  these  reasons,  stauda  the  law  between  husband  Mid  wife,  with 
r^ard  to  chattels  real  and  cAoms  in  action:  but,  as  to  chatttla  jtartonal,  (or 
cMiee)  inpoMesaion,  which  the  wife  bath  in  her  own  right,  as  ready  money, 
jewels,  household  goods,  and  the  like,  the  husband  bath  Uierein  an  immediate 
and  absolute  property,  devolved  to  him  by  the  marriage,  not  only  potentially 
but  in  feet,  which  never  can  again  revest  in  the  wife  or  her  representatives.  («) 

And,  as  the  husband  may  thus  generally  acquire  a  property  in  ail  the  per* 
sonal  substance  of  the  wife,  so  in  one  particular  instance  the  wife  may  acquire 
a  property  in  some  of  her  husband's  goods :  which  shall  remain  to  her  aller  hia 
death  and  not  go  to  hie  executors.  These  are  called  her  paf(^bernalia, 
r  ,jgg  1  'whioh  IS  a  torm  borrowed  from  the  civil  law,  (I)  and  is  denved  from 
*■  J  the  Greek  language,  signifying  something  over  and  above  her  dower. 

Our  law  uses  it  to  signify  the  apparel  and  ornaments  of  the  wife,  suitable  to  her 

ffj  Co.  Lilt.  »l.  (g)  ait.  (r)  t  Hod.  ISS.  (t)  Co.  UU.  ML  (U  Wf.n,X,»,^t. 

stock  Into  the  wife's  name,  ta  whiah  ihe  became  entitled  dnrinx  the  roaitiSM,  wiQ 
'■  -  '  -       -    -'mtfiei"-^ -^— 

1  Rmer'a  Law  of  Hn».  aod  Wife,  818,     Bo  if  a  promisson'  note  bs  given 


ridered  M  pafmfliit  or  tranRfsr  to  lier  hattbADd,  so  m  ta  defeat  bet  right  bv  sDrviTnrahip :  9  Tea. 
174;  16  id. 413;  bat  if  it  Is  trauiferred  inUi  Au  name,  it  ia  aradnotlcHi  of  it  IntohiBpossesiioiL 
I  Roper'a  Law  of  Hns.  aod  Wife,  818.  Bo  if  a  promissoQ'  note  bo  given  to  tile  wife,  tb«  bna- 
band's  receipt  <k  the  ^taceat  thereon  will  not  ^feat  the  right  of  the  wife  bf  tomTorshlp.  9 
Ifadd.  133.    Bnt  where  Uie  hosbsud  doe«  and  can  bring  m  acUm  for  b  ohose  In  action  or  the 


irJodRnwDt,  ieavinK  Iub  wlfb  enrrirliis,  bis  Tspresentatives 
will  bs  endtled.  If,  however,  she  ia  ioued,  she  will  M  entitled,  and  may  bave  a  ictrefaeiiu 
nKm  Boch  IndgnMDt.  1  Vera.  300)  sVaa.  Sen.B77:  19  Mod.  346:  SLeV.  403:  Nov.  70.  Aad 
ifprevfoa^  to  maniage  she  had  obtain 


iy  to  maniage  she  had  obtained  a  Judgment  and  aftenrards  »he  and  her  bnsband 
I  »eir«/a«iM  mi  bad  an  award  of  eseoalion,  and  she  died  before  eiecntion,  tfae  pTop- 
d  be  (uuced  by  Uie  awanLwodbalong  to  the  hnaband  as  the  nurlvor.    1  Balk.  118; 


SUM  unt  a  teirefi 

erty  would  l»  au—        .,  ._.  ..    . 

Bi^  L.  Hns.  and  Wift,  1  vol.  310.] 

(6)  [  Bv  29  Can.  II,  o.  3,  s.  95,  the  hnaband  shall  have  administntioii  of  til  Us  wffb'e  penonal 
estate,  whiob  hedU  not  ndnoehito  Us  possession  before  her  death,  and  shall  retain  it  totals 
own  nee ;  bat  he  most  llrst  pay  his  wife's  debts  tmfbre  coverture  j  and  if  he  Se  before  adminis- 
tration ii  grantad  to  him,  m  he  tias  reoovered  his  wife's  property,  the  rirbt  to  It  passes  to  hit 
Kirstmal  represeDtattve,  and  not  to  the  wife's  next  of  kin.    I  P.  Wms.  37tl;  1  Uod.  231;  Bai- 
t's Co.  LitL  351 ;  1  Wibi.  16S.] 
CIS 
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rank  and  degree ;  and  th«rri(R«  wren  Hm  JnraU  of  ■  psensa  naoslly  wont  by  her, 
bsYe  been  held  to  be  paraphemdlia.  («)  These  she  bwiniM  entitied  to  at  the 
death  of  her  hnsband,  over  and  above  her  joistare  or  dower,  Mtd  pwfwahly  to  all 
other  reptesentatiTee.  {w)  Neither  can  the  hneband  deriee  by  hie  will  inon  om»- 
ments  and  jewels  of  his  wife ;  thongfa  dnrinj;  his  life  periiaps  he  hath  the  power 
(if  askindly  inolined  to  exert  it)  to  sell  them  or  give  tii^  awav.  (x)  But  if 
she  continnes  in  the  use  of  them  till  his  death,  she  shall  afterwaras  retain  them 

Xinst  his  execntora  Mid  administmtors,  and  all  other  persoos  except  creditors 
tre  there  is  ft  dafimenoT  of  assets,  (y)    And  her  neoassary  apparel  is.  protected 
eren  against  the  claim  of  creditors.  (*)  (8) 

VIL  A  judgment,  in  oonseqnence  of  some  suit  ar  action  in  a  oonrt  of  justice, 
is  frequently  the  means  of  Testing  the  right  and  jHvperty  of  chattel  interests  in 
the  prevailing  ;party.  (7)  And  here  we  mast  be  careful  to  distinguish  between 
property,  the  nght  of  which  is  before  rested  in  the  p«+y,  and  of  which  only 
possetnon  is  recovered  bj  snit  or  action ;  and  property  to  which  »  man  before 
had  no  determinate  title  or  certun  claim,  but  he  guns  as  ir«ll  the  right  as  the 
poMession  by  the  proeees  and  the  jndgtnent  of  the  law.    Of  the  former  sort 

m;  Moor.  IIS. 

rxj  NoT-s  Uax.  D.  tS.    Gnibnefi,  D 

W  1 F-  Wa«.  m  Cf  Koy'a  _u.  fi.i.. 

(6)  [Tbe  hasbftnd  msf  dlRpoee  abeolntelr  of  Ma  nlfe'R  Jewel*  at  other  psrapberaslfa  In  bta 
Hftiime.  3  Alt.  3M.  And  alchnogb  Bft«r  Us  death  ihoj  are  liaUe  tu  hU  debtii,  If  hla  peismal 
wtote  in  exbuuted,  fttt  the  iridow  mar  i«ooTer  from  tha  Mr  (he  amoant  or  what  she  is  obliged 
to  pay  in  conaeqaence  of  her  hoabaaai  apeoIaJty  ciediton  obtaiaing  pajmeat  ont  of  herpan- 
pheroalia.    I  P.  Wiw.  730 ;  3  Att  389,  393. 

Bat  she  U  not  entitled  to  them  attar  his  death,  tf  ehe  bas  barred  berwlf  by  an  agreement  be- 
fbre  momage  of  every  thine  ibe  oonld  d^m  out  of  bli  pertoaal  aetata  eilli«  by  the  eommWQ 
lair  or  ciutom.    3  Atk.  643. 

Where  the  hnsband  peimita  the  wife  to  make  profit  of  certain  ait^oles  fbr  hei  omi  nse,  or 
In  ciraitideration  of  her  tappljlDs  the  funlly  with  poitioalor  neceMtriee,  or  makes  her  a 
yearly  allowance  fur  kesiring  honte,  ttle  pruSts  nr  sariaga  will  be  conudered  in  eqnlty  M  the 
vJfe'B  own  aeparaCc  eatate.  Sir  P.  Heal'i  oaae.  died  in  Herbert  •,  Helbert,  FTe.  (Al  44 ;  3  P. 
Wma.  337 ;  3  Eq.  Ca.  Abr.  156,  In  mars. ;  axoapt  a*  against  credilon ,  Pre.  Ch.  297 ;  sea  oImi  1 
Vera.  344 1  3  id.  535;  1  Eg.  Oa.  Abr.SiS,  pi.  18  ^  1  Atk.  278.  And  she  may  digpose  of  her 
■eparate  estate  by  anticipation,  and  her  i^zht  of  aUenudon  is  absolnte,  nnlase  «he  h  expresiily 
reijtrained  by  the  Mttlement  Jackson  •.  Hobhonse,  3  MeltT.  483;  II  Tes.  S93;  1  Vee.  Jno. 
189 ;  3  Bro.  a  0.  340,  8.  0. ;  13  Vea.  501 ;  14  id.  30^  A  hnaboDd'a  agreement  befhra  maniam 
that  a  wife  shall  have  esparate  propeitji  oonTttrts  him  into  her  trostse :  see  I  TenCl.  199 ; 
99  Ch.  II,  □.  3,  B.  4 ;  1  VoB.  Jno.  t9i!i  13  Vee.  St ;  unleM  by  frnnd  uf  the  huiibaad  he  prevents 
the  agreement  ftom  being  lednced  to  writing,  Montacute  v.  Uazwell,  1  P.  IVms.  630 ;  1  SCra. 
336,  S.  C] 

The  BtaCntei  <rf'  the  AtmrieaD  rtatea  not  only  save  to  the  widow  her  own  varnhNiialia,  bnt 
oenBiaUy  pre  her  alw  tha  wnaiing  ^porel  and  personal  oroaments  of  the  hanbaod,  bosidea  set- 
Sng  ^ort  tar  her  ose  other  peniDnal  property  to  wme  spedOed  amount,  to  the  exctiuioD  of  the 
d^ns  of  oreditors.  In  some  of  tbo  states,  also,  the  oonrt  having  jarisdictloa  In  the  settlement 
of  the  estate  Is  empowered  to  make  provisions  fh>m  the  assets  fi>r  the  support  of  the  widow  and 
tiifldnn,  if  any,  while  the  setUement  Is  In  pmgteas. 

(7)  And  tometimea  also  in  the  defealad  party ;  for  if  the  plaiatlff  !■  ao  aetiou  of  trespa« 
de  bcnii  atportaUt,  or  trover,  leoovers  jodpnent  and  obtains  8atialhotio&,  the  title  to  the 
property  is  tranafeired  fhim  the  plaintiff  to  the  defendoot;  Uie  danuues  rooovered  being  con- 
sidered in  law  the  price  of  the  ohaltel  so  transferred.  And  indeed  it  has  in  seTeral  oases  beeo 
held  that  the  tndgment  alone.  Without  iatbfaatioii,  wUl  ohange  the  property.  Blown  v.  Wot- 
toD,  Cro.  Jac.  73;  Adams  v,  BroDgtaloii,  Strange,  1078;  RogsES  «.  Moora,  1  Biaa,  60;  White 
«.  Philbhck,  5  Greenl.  147;  Cariisle  v.  Bniiey,  3  id.  SSO;  Hnrrell  v.  JohnMw's  Adm'r,  1 
H.  and  K  453;  Floyd  v.  Browne,  1  Rawle,  131;  Ifardh  n.  Pier,  4  id.  373;  Foi  c. 
Northern  Liberties,  3  W.  and  S.  107 ;  Merrick'*  Estate,  5  W.  and  S.  17 ;  Formnon  r.  Neilson, 
3  Rich.  Eq.  8S7 ;  Hant  v.  BaUe,  7  R.  I.  317.  Bn  there  to  maof  other  caaca  wUch  treat  the 
Jadgment  as  a  seoority  merely,  which  does  not  deprive  the  plainliff  «£  tiaj  other  right  nntil 
the  socmlty  has  actoally  been  made  available  by  prodaoing  payment.  Stnrtevaat  v.  Watar- 
bnry,  3  Hall,  440 ;  Cnrtis  v.  Oroat,  0  Johns.  1B8 ;  OHterbont «.  Koborts,  8  Cuw.  43 ;  Morris  e. 
Berkley,  3  Rep.  Con.  Ct.  338 ;  Sanderson  c.  Caldw^,  B  Aiken.  a(B ;  Elliott  v.  Pinter,  5  Dana, 
S09;  Campbell  c.  Phelps,  I  Pick.  70,  per  Wilde  J.;  Sharp  v.  Qray,  b  B.  Moor.  4 ;  Hepburn  v. 
Sewell,  5  Ear.  and  J.  311 ;  Spivey  «,  Hurris,  la  Ala.  3S4 ;  Drake  v.  Mitt^ell,  3  East,  ■£»,  per 
—    ■  ■    ~.    -     "  .?..,„„         ^  reaaonaUt 
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are  &11  debt*  and  choMt  in  action  ;  m  if  a  man  gives  bond  for  20^  or  agrees  to 
bay  a  honie  at  a.8tated  sum,  or  ta^ces  up  gooda  of  a  tradesman  npon  an  implied 
contract  to  pay  ae  mnob  ae  thej  are  reaeonabl;  vorth :  in  ail  theae  cases  tb? 
right  accrues  to  the  creditor,  and  is  completely  vested  in  him,  at  the  time  of  the 
bond  being  sealed,  or  the  contract  or  agreement  made;  and  tfie  law  only  gives 
him  a  remedy  to  recover  the  possession  of  that  right,  which  already  in  justice 
f  *137 1  ^^*^''j!^  ^  ^^  *But  there  is  also  a  species  of  pro^rty  to  which  a 
i  -I    man  has  not  any  claim  or  title  whatsoever,  till  after  satt  commenced  and 

.  jndgment  obtained  in  a  court  of  law :  where  the  right  and  the  remedy  do  not  fol- 
low each  other,  as  in  common  cases,  but  accrue  at  one  and  the  same  time :  and 
where,  before  jud^ent  had,  no  man  can  say  that  he  has  any  absolute  property, 
either  in  possession  or  in  action.    Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  statutes,  to  be  recovered  on  an 
action  p^mlar  ;  or,  in  other  words,  to  be  recovered  by  him  or  them  that  will  sae 
for  the  same.  Such  as  the  penalty  of  500^.,  which  those  persona  are  by  several 
acts  of  parliament  made  liable  to  forfeit,  that,  b^g  iu  particular  offices  or  sit- 
nations  in  life,  neglect  to  take  the  oaths  to  the  government :  which  penalty  is 
given  to  him  or  them  that  will  sue  for  the  same.  N'ow  here  it  is  clear  that  no 
particular  person,  A  or  B,  has  any  right,  claim  or  demand,  in  or  upon  this  penal 
sum,  till  after  action  brought ;  (a;  for  he  that  brings  his  action,  and  can  bona 
fide  obtain  judgment  first,  will  undoubtedly  secure  a  title  to  it,  in  exclusion  of 
everybody  else.  He  obtains  an  inchoate  imperfect  degree  of  property,  by  com- 
mencing nis  suit:  but  it  is  not  consummated  till  ju^ment;  for,  if  any  colla- 
sion  appears,  he  loses  the  priority  he  had  gained,  (i)  But,  otherwise,  the  right 
so  attaches  in  the  first  informer,  that  the  King  (who  before  action  brought  may 
grant  a  pardon  which  shall  beabar  to  all  ttie  world)  cannot  after  suit  com- 
menced  remit  anything  but  his  own  part  of  the  penalty,  (c)  For  by  commenc- 
ing the  snit  the  informer  has  made  the  popular  action  hie  own  pnvate  action, 
ana  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but  parliament,  to 
release  the  informer's  interest,  This,  therefore,  is  one  inet^ce,  where  a  suit  and 
r  *438 1  j*^^^^^"^  ^^  ^^^  ^^^  *°^^  '^'>'y  ^^^  meiuis  of  recovering,  but  also  of 
'-  -'  acquiring,  property.    And  what  is  said  of  this  one  penalty  is  equally 


true  of  all  others,  that  are  given  thus  at  large  to  a  . 

person  that  will  sue  for  the  same.  They  are  placed,  as  it  were,  in  a  state  of 
nature,  acoeseible  by  all  the  king's  subjects,  bnt  the  acquired  right  of  none  of 
them ;  open  therefore  to  the  first  occupant,  who  declares  his  intention  to  possess 
them  by  oringing  hia  action ;  and  who  carries  that  intention  into  execution,  by 


obtaining  judgment  to  recover  them.  (8) 
2.  Anotiier 


hsT  species  of  property,  that  is  acquired  and  lost  by  suit  and  judg- 
ment at  law,  is  that  of  damages  given  to  a  man  by  a  jury,  as  a  compensation 
and  satisfaction  for  some  injury  sustained;  as  for  a  battery,  for  impnaonment, 
for  slander  or  for  trespass.  Here  the  plaintiff  has  no  certain  demand  till  after 
verdict;  but,  when  the  jury  has  assessed  hia  damages,  and  judgment  is  given 
thereupon,  whether  they  amount  to  twenty  pounds  or  twenty  shillings,  he 
instantly  acquires,  and  the  defendant  loses  at  the  same  time,  a  right  to  that 
specific  sum.  It  is  true,  that  this  is  not  an  acquisition  so  perfectly  original  as 
in  the  former  instance:  for  here  the  injured  party  has  unquestionably  a  vague 
and  indeterminate  right  to  some  damages  or  other  the  instant  he  receives  the 
injury ;  and  the  verdict  of  the  jurors,  and  judgment  of  the  court  thereupon,  do 
not  in  this  case  so  properly  vest  a  nea  title  in  him,  as  Qx  and  ascertain  the  old 
one ;  they  do  not  give,  but  define,  the  right  But,  however,  though  strictly 
speaking,  the  primary  right  t«  a  ^tisfaction  for  injuries  is  given  by  the  law  oi 
nature,  and  the  suit  is  only  the  means  of  ascertaining  and  recovering  that 
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satisfaction ;  yet,  as  the  legal  proceedini^e  ore  the  only  riaible  means  of  this 
acqiiiaition  of  property,  we  may  fairly  enough  ruik  gncdi  damages,  or  satisfac- 
tion assessed,  nnder  the  head  of  property  acquired  by  suit  and  judgment  at 


law. 

'  *3.  Hither  also  may  be  referred,  npon  the  same  principle,  all  title  to  r  *  .on  -i 
costsandexpensesof  suit;  which  are  often  arbitrary,  and  rest  entireir    '-  ^ 

on  the  determination  of  the  court,  upon  ireighing  aH  oiroarostaDoeB,  both  as  to 
the  quantum,  and  also  (in  the  courts  of  equity  especially,  and  npon  motions  in 
the  courts  of  law,)  whether  there  shall  be  any  coata  at  alL  These  coats,  there' 
fore,  when  given  by  the  conrt  to  either  party  may  be  looked  npon  as  an  acquisi- 
tion made  by  the  judgment  of  law. 


CHAPTEEXXX 
OF  TITLE  BY  GIFT,  GRANT  AND  CONTRACT. 

We  are  now  to  proceed,  according  to  the  order  mwked  ont,  to  the  discassion 
of  two  of  the  remaining  methods  of  acquiring  a  title  to  property  in  things  per- 
sonal, which  are  much  connected  together,  and  answer  in  some  measure  to  the 
Conveyances  of  real  estates ;  being  those  hjgift  or  grant,  and  by  coairacl :  whereof 
the  former  vests  a  property  in  posKstion,  the  latter  a  property  in  action. 

VIIL  Gifts  then,  or  grants,  which  ore  the  eighth  metm>d  of  transferring  per- 
sonal property,  are  thus  to  be  dietingnished  from  each  other,  that  gifts  are 
always  gratmlout,  grants  are  npon  some  oontideration  or  equivalent;  and  they 
may  be  divided,  with  regard  to  their  aubjeot-matter,  into  gifts  or  grants  of  chat- 
tels red,  and  gifts  or  grants  of  chattels  personal.  Under  the  head  of  gifts  or 
grants  of  chattels  real,  may  be  included  all  leasee  for  years  of  land,  assignments, 
and  surrenders  of  those  leases ;  and  all  the  other  methods  of  conveying  an 
estate  less  than  freehold,  which  were  considered  in  the  twentieth  chapter  of  the 
present  book,  and  therefore  need  not  be  here  again  repeated :  though  these  very 
seldom  carry  the  ontward  appearance  of  a  gift,  hoVever  freely  bestowed;  being 
usually  expressed  to  be  mode  in  oonsideration  of  blood,  or  oatural  affection,  or 
of  five  or  ten  shillings  nominally  paid  to  the  grantor;  and,  in  case  of  leases, 
always  reserving  a  rant,  though  it  be  but  a  pepper  oom :  any  of  which  consid- 
erations will,  in  the  eye  of  the  law,  convert  tEe  gift,  if  executed,  into  a  grant;  if 
not  executed,  into  a  contract 

'Grants  or  gifts,  of  chattels  personal,  (1)  are  the  act  <#  transferring  r  «^.  ■■ 
the  right  and  the  possession  of  them;  wheraby  one  man  renoD&ces,ana  '■         -' 

^1)  fit  gift  or  grant  at  p«noDal  property  jn^  b«  br  parol.  3  If.  aod  8. 7.  But  when  aa 
awugnmont  U  fur  a  valuable  odnuderation,  it  ie  asaallf  m  writing ;  and  wbeo  confined  merely 
to  perannaltj,  ia  termed  a  bill  of  sale.  An  MirigntneDt,  or  covenant,  does  nut  jwm  after- 
avqoired  pereotial  pnip«rtj ;  5  Tanat.  SIS ;  bnt  where  then  baa  been  a  anbaeqnent  change  at 
new  fur  eld  articles,  and  Uie  assigninent  U  afterwaida  aet  aside,  it  will  in  oeneral  be  left  to  a 
jury  to  say,  whether  the  new  vere  not  EabBtltnt«d  for  the  old.  In  genenu  there  ghonld  be  an 
jinmediate  change  of  posaesduD,  or  the  aseignmeDt  made  notoriona,  or  crediton,  vho  were 
ignoruit  of  the  transfer,  may  treat  it  an  ft^adnlent  and  Tojd,  on  the  eninnd  that  the  grant'ir 
was,  by  bl»  conCinnonoe  of  puaHoxaion,  enahled  to  gain  a  hlse  credit.  Twrne's  Case.  3  Co.  81, 
ie«  cases  Tidd.  Prao.  dth  ed.  1D43,  1044 ;  1  Campb.  333,  334 ;  6  Tanot  XIS.  As  W  the  nuto- 
liety  ofthe  aalo,  2  B.  and  P.  59;  8  Tannt.  838;  1  B.  Hooie,  189.  If  po«8e«gion  be  talien  at 
any  time  befure  an  adverse  eieoation,  thoagh  lung  after  the  data  of  the  deed,  it  seems  it  will 
be  valid.  l->  Eait.  31.  An  astfgament  to  a  creditor  of  all  a  party's  efibots,  in  tmst  fbr  him- 
aelf  and  other  credlton,  w  vahd.  3  11.  wid  9.  517.  And  ag  a  debtor  may  prefer  one  creditor 
to  another,  he  mav,  on  the  eve  of  an  eiocatlon  of  one  creditor,  assign  ht»  property  to 
another,  so  as  to  satisfy  the  latter,  and  leave  tbe  other  anpald.  5  T.  R.  iOB,  Bnt  an  a^gn- 
meut  made  by  way  uf  sale,  to  a  pei«ua  not  a  orodiUv,  in  order  to  defeat  an  eiecntion,  nili,  if 
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another  sum  imme^telf  acqnirefl,  all  title  aod  interast  theruD,  which  may  ba 
done  either  in  writitig,  or  by  word  of  month,  ^0)  attested  b;  aofficieat  evid^ice^ 
of  which  the  delifery  of  posaetsiob  is  the  strongest  »ad  most  easentiaL  Bnt 
this  conveyance,  when  merely  volantary,  is  somewhat  gnapicions ;  and  ia  ngnally 
oonatnied  to  be  ftaodnlent,  if  orediton  or  other*  beoome  aofferers  therebv. 
And,  partionlariy,  by  statnte  A  Hen.  VII,  c.  4,  all  deeds  of  gifts  of  goods,  made 
in  traet  to  the  oae  of  the  donor,  ahall  be  void:  because  odierwise  persons  might 
be  tflmpied  to  oonunit  treason  or  &lony,  withont  danger  of  forfeiture;  and  the 
creditors  of  the  donor  might  also  be  defrauded  of  their  rights.  And  by  statute 
13  Eliz.  c  6,  every  gisut  or  gift  of  chattels,  as  well  as  iMids,  with  an  intent  to 
deiHud  creditors  or  others,  (0)  shall  be  void  as  against  snc^personsto  whom  such 
&and  would  be  prejudicial ;  but,  as  against  the  grantor  himself,  shall  stand  good 
and  effectual :  and  all  persons  partakers  in,  or  priry  to,  snoh  fisudulent  grants, 
shall  forfeit  tjie  whole  value  of  the  goods,  one  moiety  to  the  king,  and  another, 
moiety  to  the  party  grieved;  and  also  on  conviction  shall  suffer  imprisoment 
for  htdf  a  year. 

A  true  and  proper  gift  or  grant  is  always  acoompenied  with  delivery  of  po^ 
session,  and  taxes  effect  immediately,  (3)  as  if  A  gives  to  B  100/.,  or  a  fiock  of 
sheep,  and  puts  him  in  possession  of  uiem  diieotly,  it  ia  then  a  gift  executed  in 
the  donee ;  and  it  is  not  in  the  donor's  power  to  retract  it,  though  he  did  it 
without  any  consideration  or  recompense:  (c)  unless  it  be  prejudicial  to  credit- 
ore  ;  OF  the  donor  were  under  any  legal  incapacity,  as  iafiuioy,  oovertare,  duress, 
or  the  like ;  or  if  he  were  drawn  in,  cireumvented  or  imposed  npon,  by  Ealse 
pretenoes,  ebriety,  or  surprise.  But  if  the  gift  does  not  tase  effect  by  delivery 
of  immediate  possession,  it  ii  tiien  not  properly  a  gift,  bat  A  contract; 
r  *jjn  1  *and  this  a  man  c^inot  be  oofflpelled  to  perform,  but  upon  good  and 
I-  -I   snfHoient  consideration ;  as  we  snail  see  onder  our  neit  division. 

IX.  A  oontntot,  which  nsnally  oonveys  an  interest  merely  in  action,  is  thai 
defined:  *'an  ogreemeDt  upon  suffioient  oonsideration,  to  do  <v  not  to  do  a 
particular  tiling."  From  which  definition  there  arise  three  points  to  be  oon- 
tempWed  in  Sl\  oontraots;  1.  The  agre$nuiU;  3.  The  coruid&ratiMt;  and  S. 
The  tAinff  to  be  done  or  omitted,  or  the  diflbrent  species  of  oontracta. 

Mrtt  then  it  is  an  t^reemmt,  a  mutual  bargain  or  convention ;  and  therefore 
there  must  at  least  be  two  contracting  pcuties,  of  snfficient  ability  to  make  a 
contract;  as  where  A  ocmtraets  with  B  to  pay  him  1001.  and  thravby  transfers 
a  property  in  such  sum  to  B.  Which  property  is  however  not  in  possession, 
but  in  action  merely,  and  recoverable  by  suit  at  law  ;  wherefore  it  could  not  be 
transferred  to  another  person  bv  the  strict  rules  of  the  andent  common  law ; 
for  no  chot»  in  action  oonld  oe  asstgned  or  granted  over,  (d)  because  it  waa 
thought  to  be  a  great  encoaragement  to  litigiausness,  if  a  man  were  allowed  to 
make  over  to  a  stranger  his  right  of  going  to  law.  Bnt  this  nicety  is  now  di^ 
regarded :  though  in  complionfte  with  the  ancient  principle,  the  form  of  assign- 
ing a  chOM  in  action  is  in  ^e  natnre  of  a  declaration  of  trust,  and  an  ogree- 

f-a;  Perfc.  f  ST.  njSaeSBep.  a.  fe}JeiBk.m.  fdj  Co.  lilt.  d*. 

»  parefaMsr  knew  dwt  iateatinn,  Iw  void,  altboof  h  b«  paid  *  tail  prioe  for  tbe  goods.    1 


St.  Wl ;  Bimi «.  Sf OMb »  Ala.  lU;  CHrMter  «.  Dodge,  30  Tt  666.    It  bu  been  held,  bowevnr. 
thst  if  the  gift  be  evldeneed  by  writing  tt  U  mOBtdent  withost  dellveij.    Cram  «.  Eracer,  S 
111.  74.    But  this  mar  ^  qneidonabla.     Bnt  a  ooaabnotive  delivsij  U  inffloient  wben  ta 
aetoal  deUve^  b  Impnatieable.    TiUuuni  on  Pen.  Prop.  :M. 

[And  now  by  the  ttatnte  17  and  18  Tie.  o,  3fl;  s.  1,  billi  of  ule,  whlcb  le  Hie  sctiul  dBiinini> 
nstion  of  a  gnuit  of  ebstteh  peraonAl,  taox^  be  filed  vith  tlia  elerk  of  docqnets  and  Jtidg. 
meats  in  die  tMyort  ol  qneea'a  boaeh  witlilii  twenty -one  days  after  the  making  or  giving  them ; 
oUierwlM  any  snoh  gnat  wiU,  ae  •(>'  .............. 

be  anil  and  void.] 
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ment  to  permit  ib«  ueignw  to  mak»  nae  of  Uie  oanw  of  the  Hripior,  in  ordw 
to  Tocover  tbo  posflMSioB.  Aad,  the]«ft»«,  when  in  ooramon  acc^tatdon  a  d«bi 
or  bond  is  Raid  to  bt)  assigned  OFer,  it  must  still  be  itted  in  the  original  creditor's 
nane;  the  person  to  whom  it  is  tnuiBf»T<ed  bein^  nther  an  attorney  than  an 
aBsigBe&  (3)  Bat  the  king  is  an  exception  to  this  general  rale,  for  he  might 
iJwaYa  either  grant  or  receive  a  ehoM  m  action  by  asaignment:  (e)  and  our 
courts  of  eqnity,  oonsideriBg  that  in  a  oomm«routl  eonntry  abnoet  all  peraonal 
property  most  neoeesarily  he  in  contract,  will  protect  the  assignment  of  a  cAom 
in  action,  as  the  law  wili  th<t  of  a  dtose  in  poeseeaion.  (/) 

'This  contnot  or  agreement  may  be  eitber  express  or  inplied.  Ex-  r*44g-t 
press  contraeta  are  where  the  tenns  of  the  sgreetnent  are  openly  nttared  ^  ^ 
and  avowed  at  the  time  of  the  making,  as  to  dttlirer  an  ox,  or  ten  ioade  of  tim- 
ber, or  to  pay  a  stated  price  for  certain  goods.  Implied,  are  sach  as  reason  and 
justice  dictate,  and  which  therefore  the  law  preEnmes  that  eveir  man  nnde^ 
takes  to  perform.  As,  if  I  employ  a  person  to  do  any  biubness  for  me,  or  per* 
form  any  work ;  the  law  implif  a  that  I  nndertook,  or  contracted,  to  pay  him  aa 
much  as  his  labour  deserves.  If  I  take  up  waxes  from  a  tradesman,  without 
any  agreement  of  price,  the  law  concludes  that  I  contracted  to  pay  their  real 
TBlne.  And  there  is  also  one  species  of  implied  conb-aots,  which  rnns  through 
ftod  is  annexed  to  all  other  contracts,  oonditioiie,  and  covenants,  vis :  that  if  I 
ftil  in  my  part  of  the  agreement,  I  shall  pay  the  other  party  snoh  damages  as 
he  has  eastained  by  eoob  my  n^lect  or  remaaL  In  short,  amost  all  the  righta 
of  personal  property  (when  not  in  actual  possession)  do  in  great  measure 
depend  upon  contracts,  of  one  kind  or  ether,  or  at  least  might  be  reduced 
nnder  some  of  them:  which  indeed  is  the  method  tiUcen  by  the  civil  law;  it 
ha^ng  referred  the  greatest  part  of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  eoniraetu  and  q%*aei  ex  eontrai^n.  { *) 

A  contract  may  also  be  either  executed,  as  if  A  agrees  to  onange  horses  with 
B,  and  they  do  it  immediately;  in  which  case  the  posRseeion  ana  the  right  are 
transferred  together:  or  it  may  be  executory,  as  if  they  agree  to  change  next 
week ;  here  the  right  only  vests,  and  their  reoijHxical  |Huperty  in  each  other's 
horse  is  not  in  possemon  bnt  in  action ;  for  a  oontraot  txseuttd  (which  differs 
nothing  Srom  a  grant)  conveys  a.  t^VMe  %t^po»ietaum  ;  a  contract  txteutar^  con- 
veys only  a  dtose  in  aciion, 

Having  thus  shown  the  general  nature  of  a  contract,  we  are,  secondlv,  to 
proceed  to  the  conaidonUien  upon  which  it  is  founded ;  or  the  reason  which 
moves  the  contracting  party  to  *enter  into  the  contract.    "  It  is  an   r  *aaa  i 

rement,  npon  eug^nt  coneideration."    The  civilians  hold,  that  in   L  ■> 

contracts,  either  express  or  implied,  there  must  be  something  given  in 
exchange,  something  that  is  mntual  or  reciprocal  (A)  This  thing,  which  is 
the  price  or  motive  of  the  contract,  we  call  the  consideration ;  and  it  must  be 
a  thmg  lawfnl  in  itself,  or  else  the  contract  is  void.  A  good  oongideratiou,  we 
have  before  seen,  (i)  is  that  of  blood  or  natural  affection  between  near  rela- 
tions; the  satis&otion  accruing  from  which  the  law  esteems  an  equivalent  for 
whatever  benefit  may  move  from  one  relation  to  another,  {j)    This  considen^ 

ft}  Dvar,  m.    Itro.  Ahr.  M.  ekiiH  im  aelkiit.  1 1 
(1}  vise  WT.  (jj  a  Uep-  SS. 

<3)  Thera  ue  ieversl  excepttoni  to  Uili  rale.  BtUa  of  eiobaii|t«  vrheB  made  p«vabi«  to  ordw 
were  negotiablB  by  tbe  l»w  merohNit,  and  the  permn  to  wbon  um;  wen  iDdoimd  miiAt  bring 
snit  In  bis  own  name.  Tfae  it*taM3aiid  4  Aone,  d.  9,  pot  promiworyiioteatm  ths  same  footing, 
mnd  if  navaUe  to  bearer  laatead  of  to  radei  tbev  reqntn  no  indorMment,  and  tbe  fnmeity  pane* 
lecbapon  iHUksn  are  aim  negatMbla,  and  tb» 
M  for  Um  payment  uf  money,  wbloh  by  tbeir 
lb  t^  ovmUfca  are  tiwufiiraUa  oa  mere  de- 


tenna  see  payable  to  beanr,  and  sIm)  ail  wbieb  b 

lliiArr.  u  niPUDvlns  Ike  like  Duatinn.    Sea  Delafield  v 

1  Pan.  Ml  Oont  5th  ed.  391.    The  statutes  of  some  of  the  states 

the 

«  Final  f.  BHckue,  \S  lUuh.  219. 
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tion  may  sometiineg,  hovever,  be  set  aside,  and  the  oootract  become  void,  when 
it  tends  in  its  coneequences  to  defnind  creditois,  or  other  third  persons,  of  their 
JQSt  rights.  But  a  contract  for  any  valuaile  coDBideration,  as  for  marriage,  for 
money,  for  work  done,  or  for  other  reciprocal  contracts,  can  never  be  impeacl)^ 
at  law ;  and,  if  it  be  of  a  sufficient  adequate  value,  is  never  set  aside  in  equity ; 
for  the  jperson  contracted  with  has  then  given  an  equivalent  in  recompense,  tuid 
is  therefore  as  much  an  owner,  or  a  creditor,  as  any  other  person.  (4) 

These  valuable  considerations  are  divided  by  the  civilians  (it)  into  foor 
species.  1.  Do  ut  des:  a&  when  I  give  money  or^^oods,  on  a  contract  that  I 
shall  be  repaid  money  or  goods  for  them  ag^n.  Of  this  kind  are  all  loans  of  money 
upon  bona,  or  promise  of  repayment ;  and  all  sales  of  goods,  in  which  there  is  either 
an  express  contract  to  pay  so  much  for  them,  or  else  the  law  implies  a  contract 
to  pay  BO  much  as  they  are  worth.  %.  The  second  species  is,  facio,  vtfaciat; 
OS,  when  I  agree  with  a  man  to  do  his  work  for  him,  if  he  will  do  mine  for 
me;  or  if  two  persons  agree  to  marry  together;  or  to  do  any  positive  act  on 
both  sides.  Or,  it  may  be  to  forbear  on  one  side  on  consideration  of  something 
done  on  the  other,  as,  that  in  consideration  A,  the  tenant,  will  repair  his  hous^ 
£.  the  landlord,  will  not  sue  him  for  waste.  Or,  it  may  be  for  mutual  forbear- 
1*4461  ^^'^  °^  both  sides;  ^aa,  that  in  cousideratiou  that  A  will  not  trade  to 
*-  ^  Lisbon,  B  will  not  trade  to  Marseilles ;  so  as  to  avoid  interfering  with 
each  other.  3.  The  third  species  of  ooneideration  is,  fado  ul  des :  when  a 
man  agrees  to  perform  any  tning  for  a  price,  either  specidctUIy  mentioned,  or 
left  to  the  determination  of  the  i&w  to  set  a  value  to  it  As  when  a  servant 
hires  himself  to  his  master  for  certain  wages  or  an  agreed  sum  of  money:  here 
the  servant  contracts  to  do  his  master's  service,  in  order  to  earn  tiiat  specific 
sum.  Otherwise,  if  he  be  hired  generally;  for  then  he  is  under  an  implied 
contract  to  perfonn  this  service  for  what  it  shall  be  reasonably  worth.  4.  The 
foarth  species  Mdo,ut/aciar:  which  is  thedirect  counterportof  the  preceding. 
As  when  I  agree  with  a  servant  to  ^ve  him  such  wages  upon  his  performing 
such  work:  which,  we  see,  is  nothing  else  but  the  last  species  inverted :  for 
tervus  facii,  ut  harua  del,  and  herua  dot,  ut  aervua  fadat. 

A  consideration  of  some  sort  or  other  is  so  absolutely  necessary  to  the  form- 
ing of  a  contract^  that  a  nudum  pactum,  or  agreement  to  do  or  pay  any  thing 
ft;  jy:ifl.a,a. 

(4)  [If  then  be  nn  fraud  in  the  traiiBactiim,  more  iiiadeqaacj  of  price  would  not  be  deemed, 
even  in  equity,  Enffioient  to  vacate  a  contract.  10  Vee.  29S,  395]  1  Brid.  Eq.  D.  359.  Nor  U 
mere  foUf  withont  Qraod  a  fuondaUiin  for  retiof.  8  Price,  flSO.  And  on  the  qne«tion  c^  eie- 
OQtiog  an  offreement,  hardahip  caaooC  be  rwarded,  nnleea  it  amoant  to  %  degree  of  inconron- 
ieDOo  sod  auHurdiCf  ao  great  as  tu  afford  JuaiciaJ  proof  that  imch  could  not  be  tlie  meaning  of 
Oie  partieH.  1  Swans.  329.  But  if  thore  be  Buch  an  inadequacy  as  to  ahow  that  the  perwia 
did  not  underatMid  the  bargain  he  made,  or  ttiat,  knowing  it,  he  was  eo  oppreeved  tliat  ho  wm 
clad  to  make  it;  tUe  wilt  nhow  sooh  a  oommand  over  the  grantor  as  ma;  amount  to  frand. 
SBio.  (^  G.  167 ;  9  Brid.  Eq.  Dig.  55.  An  action  was  brought  on  an  aCTeemeut  to  pay  for  a 
horse  a  bariev  com  a  nail  for  every  nail  In  the  hor^'e  ghoou  and  double  every  noil,  which 
came  tu  five  hundred  qnartera  of  barley;  and,  on  a  trial  before  Holt,  C.  J.,  Uie  jary^ve  <HiIy 
the  value  of  the  horse.  1  Lev.  111.  And  in  an  actitin  of  aiuumpeit,  in  consideration  of  2>. 
M.  paid,  and  4L  17«.  6d.  to  be  paid,  the  defendant  undertook  to  deliver  two  rye  oonw  nert 
HoDday,  and  double  evoiy  ancoeading  Monday  for  a  year,  which  would  have  required  the 
delivery  of  more  rye  than  wa«  grown  in  all  the  world:  on  dBmairer,  Probvn,  J.,  said,  tbst 
though  the  contract  was  a  foobah  one,  yet  it  would  bold  in  law,  and  the  defendaot  ought  to  pay 
something  for  bis  folly,  and  made  the  defendant  relHind  the  2».  M.  and  ooBta.  Ld.  Raym.  11(>4. 
Thia  saema  to  have  been  a  vacatjn|[  of  the  bargain  as  void,  and  a  return  for  that  naton  at  tho 
money  received  without  consideration.] 

If  there  be  a  oonsderation  of  some  value  the  courts  do  not  usually  inquire  Into  i^  --'— 


Juacy,  and  a  vary  amall  consideration  may  support  a  very  onerous  promise.  Mete,  on  ftwt. 
68.  KeTertielesa,  if  the  ooniract  in  pifunly  unconscionable,  the  party  who  enea  for  a  *— * 
of  it  in  a  court  of  law  will  be  awarded  such  damages  only  aa  seem  reaeouabte :  Cutler  t. 


J.  257 ;  and  If  he  seeks  specific  performanoe  in  a  court  of  equity  it  will  be  reftised, 

V.  FrauUin,  3  Johns.  Ch.  S3;  Chamber«  e.  Livermore,  15  Uich. 2f41:  A  teal  to  a  otHttrMt 
imports  a  consideration,  and,  at  law,  obviates  the  necessity  of  proving  one:  Veto,  on  Coot. 
IflTsSS;  but  not,  it  seems,  in  equity,  whou  enforcement  of  the  contract  Is  sou^t  in  tbatfi>nuB. 
Black  tt.  Cord,  3  Ear.  and  Q.  100.     Shaipe  c.  Rogers,  13  Minn.  174. 
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on  one  side,  without  any  compenaatioD  on  the  other,  is  totally  Toid  in  laV;  and 
a  man  cannot  be  compelled  to  perform  it  (/)  (6)  As  if  one  man  promises  to  ^ive 
another  1002.,  here  tliere  is  nothing  contracted  for  or  given  on  the  one  side, 
and  theref<NM  there  is  nothing  binding  on  the  other.  And,  hoTerer  a  man 
mav  M  may  not  bo  bonnd  to  perform  it,  in  honour  or  conscience,  irhich  the 
municipal  laws  do  not  take  upon  than  to  decide ;  certainlr  those  municipal 
laws  wUl  not  compel  the  executionn  of  what  he  had  no  Tisiole  inducement  to 
enga^  for:  and  therefore  oar  law  has  adopted  (m)  the  maxim  of  the  civil 
law,  (m)  that  «e  nado  pacta  non  sritHr  aetia,  Bnt  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude:  nay,  eren  if  the  thing  be  founded  on  a 
prior  moF^  obligation  (as  a  promise  to  pay  a  just  debt,  though  barred  by  the 
statute  of  limitations,^  it  is  no  longer  nudum  paeitim.  (6)  And  as  this  rule 
was  principally  established  to  avoid  the  inconvenience  that  would  arise  from 
Betting  up  mere  verbal  promises,  for  which  no  good  reason  ooald  *be  r  ,j,g  ■. 
assigned,  (o)  it  tJierefore  doea  not  hold  in  some  oases,  where  such  prom-  '-  -' 

ise  IS  authentically  ^ved  by  written  documents.  For  if  a  man  enten  into  a 
voluntary  bond,  or  gives  a  promissory  note,  he  shall  not  be  allowed  to  aver  the 
want  of  a  consideration  in  order  to  evade  the  payment :  for  erery  bond,  from  the 
solemnity  of  the  iiiatmment,  (j>)  and  every  note,  from  the  subscription  of  the 
dntffer,  (;)   (7)  carries  with  it  an  internal  evidence  of  a  good  consideration. 


(ylUiiMlr. ' 


IB.  (a)  Cod.  1, 1,  1«  and  a,  U,  1. 

ir)Ld.H«r».  7W. 


(&)  [ThlgmDit  be  read  M  coDfiutd  to  ^iniple  ooDtraoti;  for  no  eonaideratloD  U  eBaentia]  to 
the  vsUditf  of  ft  cuntract  nndec  mbI,  thonsh  in  Bome  cMes  ci«dttnni  may  tretit  voluntary  deedR 
irithoat  coDsidention,  u  ftvadulant  Bud  InTdlld.  7  T.  R.  477;  4  EwL  300;  S  Sch.  and  Lsf. 
9ti ;  FonbL  Eq.  ttd  ed.  347,  n.  f.  ;  Pkiwd.  306,  3M.  Tb«  leading  nila  with  respect  to  con- 
sideKtion  ii,  tut  it  tnuBt  be  wbw  benefit  to  tbia  partj  by  whom  ttis  promiae  is  mue,  or  to  a 
tbird  penoQ  at  bu  iogtanee,  or  aome  detriment  matuned  at  the  Inatuce  of  tJiB  party  proiuis- 
ing,  by  the  ptftf  in  whose  favor  the  promlM  U  made.  4  Eut,  456 ;  1  TannL  5S3.  A  written 
ngieeinstiC,  m>t  «wi«r  aetU,  la  KmduM  paetttm,  wtthont  enoRidBratioQ ;  and  a  negotiable  Monrity 
ae  a  Ull  of  4xahauge,  or  promitBO^  ante,  eairie»  with  It  pHnia  hois  evidsnoe  of  oooiidera- 
tlon,  wbioh  i«  binding  in  tbe  baada  m  a  Ihiid  p>it;,  to  iriiani  it  baa  been  negotiated,  but  may 
be  inqolfed  into  betwewi  \k»  immediate  ptitiea  to  the  bill,  Ac,  thcmeelvej.  The  ooniddera- 
lioo  for  a  contract,  <w  well  at  the  pnimlM  for  which  it  i»  given,  mnat  aim  be  Ufjat    Thus  a 


t  for  Idle  tale  of  blaspbsinuat,  obweae,  or  Ubellona  print*,  or  for  the  fartheranoe  of 

IpraotiiMS,  or  oomrary  <»  ?nblie  poliey,  or  detrimental  to  the  it^ta  of  third  partJee,  or 

in  oontnveutiva  of  tbe  aiatate  law,  In  all  time  OMoatbeocoeiderationsare  invalid,  and  the  ooo- 


tracta  void.] 

(6)  A  mere  motsi  obligation  Is  not  a  mfBoient  ernridenitiim  to  niiipoTt  an  express  oon- 
troL-t,  except  In  U>aae  easeii  where  Ibnre  was  originally  an  obligation  whteh  was  Mifiirceoblit 
bnt  tat  the  Interference  of  tone  p<wflivs  mie  of  law.  The  reportois,  in  a  note  to  the  leading 
caas  of  Wennall  v.  Adnef,  3  B.  and  P.  352,  state  ths  law  very  correctly  to  be,  that  "  on 
eipreiu  promiee  can  onlv  ledve  a  precedent  good  oonaideration,  which  might  bare  been 
enforced  at  law,  UirungQ  tbe  medlani  of  an  implied  promiM,  had  It  not  been  mupended  br 
some  positive  rate  of  law,  bnt  can  give  no  original  ligbt  of  artion  if  the  obligation  on  wtiioti 


d  at  law,  tbongh  not  barred  by  on;  lesal  max 
in  held  that  a  promise  made  by  s  Mher  to  p 


would  not  support  on  action.    Hills  v. 
ta  labor  expended  by  the  plaintiff  on  I      . 

ered  from  nim.    Frear  r.  Hordenberg,  5  Johne.  273.    Kor  a  promiM  b  

beyond  hi«  I^al  fees  for  ottendanoe  npoa  conrt.  WllUa  0.  Peokham,  1  Brod.  and  BIng.  5I&. 
And  see  Eastwood  v.  Eenfon.  11  A.  and  E.  43» ;  Cook  o.  Bradley,  7  Ooim.  G7 ;  Psiter  «.  Car- 
ter, 4  Uunf.  373 ;  and  the  eosei  oiled  in  Ueto.  on  Cont.  176 ;  et  teq.,  and  1  Pars,  on  Cunt.  5th 
ed.  434. 

A  promise  to  pay  a  debt  boned  by  the  statute  of  limitatlnns,  or  discharged  tn  bankraptoy,  or 
contracted  during  infancy,  may  be  enfbrced  within  thiii  mis;  and  so  may  tbe  promiee  of  an 
indoFier  to  pay  a  bill  ^m  which  he  is  discharged  by  neglect  to  give  notice  of  dishonor.  But 
where  one  releoMd  bis  debtor  in  order  to  moke  him  a  witness,  tbe  debtor's  promise  to  pay  the 
debt  waa  held  to  he  *«d\m  paeUm.    Talentine  e.  Poster,  t  Met.  5S0. 

(7)  [Mr.  Ponblanqne,  In  his  discuBtriuu  of  the  subject  of  consideration,  referred  to  In  the 
last  note  tut  one,  baa  taken  nntice  of  this  inaccnroc}' :  he  says,  what  oertainly  it  fblly  estab- 
lished, that  the  want  of  coneiden^on  cannot  be  averred  by  tbe  maher  of  a  note,  If  the  action 
be  broDgbl  by  an  indorsee ;  but  If  the  action  be  brought  by  the  payee,  tJie  wont  of  oonidd- 
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GonrU  of  jnatice  will  therefore  Boppoit  them  hoth,  as  against  the  oc»imct<M' 
himself;  but  not  to  the  prejodice  of  creditors,  or  straogers  to  the  contract. 

We  OK  next  to  oooeider,  Ihirdlg,  the  thing  agreed  to  be  doae  oi  omilted. 
"  A  contract  is  an  a^vemeot,  apon  sufBcient  consideration,  to  do  or  not  to  do  a 
particuiar  thing."  The  most  usual  contracts,  whereby  the  n^t  of  chotteLs 
personal  may  be  acquired  in  the  laws  of  £agland,  are^  1.  That  of  aai«  or 
exchange.  3.  That  of  baiiraent.  3.  That  of  hiring  uid  borrotirutg.  i.  That 
of  debt. 

1.  Sale,  or  exehanm,  is  a  transmutation  of  jHoperty  from  one  nutn  to  another, 
in  consideration  of  some  price  or  raoompeose  in  Taloe:  for  there  is  no  vie 
without  a  recompense:  thera  must  bequidpro  guo.  (r)  Ifit  be  a  commutation 
of  goods  for  goods,  it  is  more  properly  an  exchange :  bat  if  it  be  a  transferring 
of  goods  for  money,  it  is  called  a  sa2^;  which  is  a  method  of  exchange  intro- 
duced for  the  convenienoe  of  mankind,  l^  establishing  an  aniverattl  medium, 
which  may  be  exchanged  for  all  sorts  of  other  jmqwrty ;  whereas,  if  goodd  were 
only  to  be  eschaaged  for  goods,  by  way  of  barter,  it  would  be  difScuIt  to  twijusfe 
the  respective  values,  and  the  carriagtt  would  be  intolerably  cumbetBoma  All 
civilized  nations  adopted,  therefore,  very  early  the  use  of  money ;  for  we  find 
Abrahun  giving "  four  hundred  shekels  of  silver,  current  money  with  the 
merchant,"^for  the  field  of  Macpelidi ;  (j)  tliough  the  praotioe  of  exchange  still 
subsists  among  several  of  the  savage  nations.  But  with  regard  to  the  law  of 
r  *447 1  **^^  ^'"i  exchanges,  there  is  no  differenoe.  I  shal^  therefore,  treat  of 
*■  ■'  them  both  uuder  the  denomination  of  sales  only ;  and  shall  consider 

their  force  and  effect,  in  the  first  place  where  the  vendor  ludh  in  himself,  and 
Becoudly  where  he  halh  not,  the  property  of  the  thing  sold. 

Where  the  vendor  hath  in  himself  the  property  of  the  goods  sold,  he  bath 
the  liberty  of  disposing  of  them  to  whomsoever  he  pleases,  at  any  time,  and  in 
any  maaaer;  unless  judgment  has  been  obt^ned  against  him  for  a  debt  or  dam- 
ages, and  the  writ  of  execntion  is  actually  delivoi^  to  the  sheriff  For  then, 
by  the  statute  of  frauds,  (t)  the  sale  shall  oe  looked  upon  as  fraudulent,  and  the 
property  of  the  goods  snail  be  bound  to  answer  the  debt,  from  the  time  of 
delivering  the  wnt  f  8)  Formerly  it  was  bound  from  the  teste,  or  issuing  of  the 
writ,  (u)  and  any  subsequeut  sale  was  fraudulent ;  but  the  law  was  thns  altered 
in  favour  of  pwrcAamr^,  though  it  still  remains  the  same  between  the  parties;  and 
therefore  if  a  defendant  dies  after  the  awarding  and  before  the  dehvery  of  the 
writ,  his  goods  are  bound  by  it  in  the  hands  of  nis  executors,  (v)  (9) 

If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
carry  them  away  before  he  hath  p^ud  for  them;  for  it  is  no  sale  without  pay- 
ment,  unless  the  contrary  be  expressly  agreed.  And  therefore,  if  the  vendor 
says,  the  price  of  a  beaat  is  four  poun^  and  the  vendee  says  he  will  give  fbnr 
pounds,  the  bargaau  is  struck;  and  they  neither  of  them  are  at  liberty  to  be  off, 
provided  immediate  possession  be  tendered  by  the  other  side.  But  if  neither 
the  money  be  paid  nor  the  goods  delivered,  nor  tender  made,  nor  any  subsequent 
agreement  be  entered  into,  it  is  no  contract,  and  the  owner  maydispoee  of  the 
goods  as  he  pleases,  (w)  But  if  auy  part  of  the  price  is  paid  down,  if  it  be  but 
a  penny,  or  any  portion  of  the  goods  delivered  by  way  of  eameti  (which  the 

frj  Ndi's  Mux.  d.  ts.  fs)  Oen.  o.  >S,  t. 

fn^CuiDb.  3&    llUwl.  S.    THod.  U. 

eratiunisatarUithe  plBindfrs  raoovaring  uponib  13tT».  6741  BoIL  N.  P.  274;  lB.ud  P. 
^1 ;  a  Atk.  l&i;  and  Uhittf  tia  BUIb.  tiS.  An  indnnee,  vhci  has  frivea  ftill  value  for  a  UU  nf 
exchsuae,  may  maintoia  aa  acCion  biitli  against  hitn  who  dnsir  It  ana  Mm  who  aoc«{>ted  It,  with- 
ontanvconeideratinn.    4T.B.  339,471;  5  Ebd.  Rep.  178;  3id.46.7 

(8)  Thie  nilc  ia  belioved  nuttu  prevail  OBDeniJly  in  the  United  Stoles,  but  (he  goods  ars  boond 
only  from  the  time  when  they  an  actually  Iflvied  upon  by  virtue  of  the  writ. 

(9)  [If  two  writa  M«  delivued  to  the  sheriff  on  the  same  day,  he  is  bonnd  tn  exeonte  tbe  firat 
which  he  reccivai;  bat  if  he  leiies  and  tells  omlerthe  second,  the  sate  to  %  vendee,  withoat 
notice  iif  the  fint.  is  irrevooable,  and  tbe  sheiiff  makus  hiusulf  answerable  to  both  parties.  1 
ShUc.  3iO;  1  T.  R.  TtS.'] 
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civil  law  cSrlla  arrha,  aad  int«T|)ret8  to  be  "  emptumif  venditUmia  *etm-  r  ^aao  i 
tractoe  argumenium,")  (i),  the  property  of  the  goods  is  abaci  a  tely  bound   ■■  J 

bj  it ;  and  the  vendee  may  recover  the  goods  by  action,  as  veil  as  the  vendor 
may  the  price  of  them,  {y)  (10)  And  such  regard  does  the  law  pay  to  earnest  as 
an  evidence  of  a  contract,  Uiat,  by  the  same  statute,  39  Car.  II,  c  3,  no  contract 
for  the  sale  of  goods,  to  the  valne  of  \0L  or  more,  shall  be  valid,  uuless  the  buyer 
actnallj  receiven  cart  of  the  goods  sold,  by  way  of  earnest  on  his  part ;  or  unless 
be  gives  part  of  tne  price  to  the  vendor  byway  of  earnest  to  bind  the  barsain,  or 
in  part  of  payment ;  or  unless  some  note  in  writing  be  made  and  signed  by  the 
party,  or  his  t^nt^who  is  to  be  chained  with  the  contract  (11)  And  with 
r^;ara  to  goo£  under  the  value  of  10^  no  contract  or  agreement  for  the  sale 
of  them  shall  be  valid,  unless  the  goods  are  to  be  deliver^  within  one  year,  or 
nnlesfl  the  contract  be  made  in  writing,  and  signed  by  the  party,  or  his  agent, 
who  is  to  be  charged  therewith.  (13)  Anciently,  among  all  the  northern  nations, 
shaking  of  hands  wafi  held  neceesuy  to  bind  the  bargain ;  a  custom  which  we 
still  retain  in  many  verbal  contracts.  A  sale  thus  made  was  called  handsale, 
"  vendiHo  per  imitittrm  manuum  cotnplexionem  ;"  («)  till  in  process  of  time  the 
same  word  was  used  to  signify  the  price  or  earnest^  which  was  given  immediately 
after  the  shaking  of  hands,  or  instead  thereof. 

.  Ab  soon  as  the  baigain  is  struck,  the  property  of  the  goods  is  transferred  to  the 
Tendee,  and  that  of  the  price  to  the  vendor ;  but  the  vendee  cannot  take  the 

fmj  Sut.a,m.3l,  /yJMoy,  AM  (tjaHaabookdtJun  aea.l.%  e.t. 

(10)  ['nie  propet^  doee  not  Mem  to  be  abiiolutely  bound  by  the  eainest :  for  Lord  Holt  baa 
hia  dowa  tho  foltuwiag  ralea,  vii. :  "That  notwithstandiDg  Sib  earaeat  the  monej'  most  be 
paid  apoa  fetching  away  the  goodn,  becaoae  no  other  time  for  payment  is  appomtfld;  that 
tttniefit  odJj  binds  tiie  barsain,  and  ^vea  the  party  a  right  to  demand ;  bnt  tben  a  demand 
withont  the  payment  of  the  money  is  void;  that  after  eameat  given,  the  vendor  cannot  null 
the  goods  to  am ither,  without  a  defonlt  in  the  vendee;  and  therefore  if  the  vendee  does  not 
oome  and  pay,  and  take  the  goods,  Qte  vendor  oaf;ht  to  go  and  request  falm;  and  then  if  be 
dosK  not  come  and  pay,  and  take  away  the  goods  in  a  oonvenieut  Hme,  tiie  agreement  is 
dixeolved,  and  he  ia  at  liber^  to  tell  them  to  any  other  peraon."  1  8alk.  113 ;  see  3 
Camp.  «%.] 

(11)  [In  coDstraing  the  etatnte  of  fVanda,  Qie  principal  difflcnlty  bas  aiiaen  in  detennining 
what  actti  betwoen  the  parties  amonnt  to  a  delfrery  on  the  one  part,  and  acceptance  on  the 
otber.  An  aetual  delivery  by  the  seller,  and  acceptance  by  Oie  buyer,  is  no^  neoessaiv  in  all 
caees ;  as  where  goods  are  punderons,  delivery  of  IJie  key  of  the  warehonse  in  which  they  are 
deposited,  or  delivery  of  other  tokens  of  property  is  snffiuient.  J  Atk,  170 ;  1  East,  194.  Or 
payment  of  warehonse  rent  by  the  purchaser.  I  Camp.  Rep.  458.  Where  goods  are  sold  by 
sample,  deliveiy  of  the  sample  tnUia  pnn?hatier  may  be  part  delivery  within  the  statnte:  5 
Eep.  S87 ;  7  East,  564 ;  bnt  it  is  otherwise  if  the  xample  be  not  port  of  the  bnlk.  7  T.  B.  14 ; 
HoIl  S.  p.  179.  Delivery  of  an  order  by  the  Mller,  to  a  wharfinger  or  warehouseman  who  has 
the  custody  of  tiie  goods,  to  deliver  them  to  the  vendee,  is  B^cient  to  satisly  Uie  statnte. 
9  Eep.  Kep.  M9.  S",  if  a  pnicIiasBr  writo  his  name  or  initials  npun  the  article  lionght,  it 
will  snffice;  bnt  other  artictes  bonght  at  the  same  time  will  not  pass  nniess  the  tignatnreia 
pnt  upon  thtm  also.  1  Camp.  233,  335,  n.  Bnt  in  the  caae  of  Tempest  r>.  Fittgerald,  where 
the  d^endaul  agreed  to  purthase  a  horse  for  ready  money,  and  to  take  it  at  a  distant  speci- 
fied day,  before  vhieh  day  defendant  rode  the  home  and  ga.ve  directions  as  to  its  treatment, 
bnt  requested  that  it  might  remnjn  iu  plaintiff's  possession  for  a  ftarther  time,  when  he  would 
Gat«:h  it  away  and  pay  the  price,  to  which  plaintiff  assented,  and  the  horse  died  iu  the  int«rTal,  it 
was  held  that  therewas  no  acceptance  of  the  borse  within  the  meaningof  the  statnto  of  frauds. 
In  tMs  ease  there  was  no  earnest  ^ven.  nor  part  payment,  nor  any  note  or  memorandnm  in 
writing,  which  distjnguisiies  it  from  the  case  in  the  teil ;  and  as  it  wan  a  readj-  money  bargain, 
the  parchasei  could  have  no  right  to  take  away  the  horse  till  the  price  was  paid,  and  of  course 
there  could  be  do  acceptance  on  tho  part  of  the  defendant.  These  cases  will  illustrate  the  priuci- 
pie  on  which  the  statute  of  frauda  Is  founded,  the  object  of  wliich  (in  the  langnage  of  Mr.  J. 
Eolroyd)  was  to  remove  all  doubts  as  to  the  completion  ol  the  bargain,  and  it  therefore  require! 
some  clear  and  unequivocal  acts  to  be  done  in  oraer  to  show  that  the  thing  bad  ceased  to  be  in 
fieri.    3Bar.  and  Aid.  684] 

(12)  [And  this  enactment  is,  by  I>ard  Tent«rden's  net  (9  Oeo.  IT,  o.  14),  extended  to  all  eon- 
tractx  for  the  sale  of  goods  of  the  value  of  lOl.  sterling  and  upwards,  notwithstanding  ^e  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not,  at  the  time  of  the  contract,  be 
Wtually  made,  or  proridod,  or  ready  for  delivery,  or  some  act  may  be  reqniKit«  for  the  making  w 
completing  thereof,  or  rendering  the  some  fit  fiv  delivery.] 
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goods,  ontil  ho  tendera  the  |iHce  agreed  on.  (a)  (13)    Bnt  if  be  teadoB  thn 
money  to  the  yendor,  and  he  reftaees  it,  the  lendce  may  leize  the  goods,  or  have 


(13)  [It  hai  Ioii|-  bomi  tettled  that  delireiT'  to  en  Ment  of  tb»  TeodM  (i»d  for  tUa  pwpoM 
OomiuoB  curriGors,  paekeia,  and  wharf  nnn,  are  oooridered  to  itand  in  that  chanct^  it  for 
most  parpoaes  ft  deliver;  to  the  venoee  himself.  But  Oaa  speeiee  of  defiTer;  iffitida  a 
Boooritf  hi  the  vendor  vpbn  credit,  wbich  dues  not  exist  iriienr  Uts  doUreij  !•  ■ctoKU;  mad* 
to  the  Tendee  bJniBelf;  Ktf  If  th«  Tendor  dioeom  ttutt  tlw  Tondee  it  ioscdTeM,  or  bu 
become  boBkrnpt,  he  ma;  s^ie  npon  Ae  Roods  to  mM  Upon  orodit,  and  dsliTcmd  into  tlw 
huids  of  BQeh  carriar,  .be.,  at  an;  time  before  their  actBal  and  c*inpleta  deliTUj  tu  tlw 
Tendee.  This  branuh  of  the  Ian-  is  called  stoppa.ob  ik  Tbassitc,  SDd  ilion^  not  nfcored  to 
in  the  t«it,  may  be  pruperly  Btatod  in  this  place.  Amid  it^importaoee  h)  the  ouncWiwaf  trado 
and  oammsroe.  Thh  law  is  founded  opon  an  eqnttaUe  ripit  ia  Un  TCodnr  lo  del^n  tbe 
gciods  until  the  price  be  paid  oi  tenderad,  Im  rtoppage  in  tniwitn  doa*  not  neaind  Ibe  too- 
tiaotnt  sale:  1  Alk.  343;  '■!  T.  B.4t>ti:  6EaBt,  27;  and  if  tlie  Tendnr  anerwards  oSer  to 
deliver  theln.  he  may.  anless  he  had  refold  them,  recuTer  IJie  price,  wMch  he  eoold  not  do  if 
bf  Btopjiicg  m  tranEiilTi  the  rate  was  reacindod.  1  Camp.  IDS ;  ^  Tantit.  les.  The  liRbt  ntsida 
to  every  cam  in  wMeta  the  contract  is  in  eflbot  a  sale,  and  the  eomrigiMn'  eabatintidlr  Iba 
vendor  of  Iba  gooda.  3 Bast,  08;  Amb.  399;  3  T.  B.  763.  It  eztsuds  also  to eonttaeta of 
enehangt,  as  to  an  aereemeDt  between  oonsigiior  and  oonsjenee  that  the  latter  tball  retimi 
another  onmmudity  ol  eqnal  valae  in  p^niCDt,  and  the  fQlfilment  of  which  enaanment  ia 
rendered  hatardona  hj  hin  inHolvencr.  Sittjuga  post  U.  Turm.  Qnlldhall,  18^:3011)1.  C.  L. 
3<K.  The  ooDsJenoTof  eooda  for  sde  on  the  joint  accoimtof  himself  and  tbe  «aMinM«, 
may  exercise  this  right  tu  tbe  event  of  the  baukraptDj  or  iDBolveno^ irf  the  latter:  6EaaL 
371 ;  but  it  does  not  ariiis  between  prindpal  and  factor,  iw  tlw  property  h  iwTer  devested  out  at 
tbe  piincipal,  and  the  fovtor  aa  against  bim  has  only  a  right  of  lien  opon  the  goods,  and  he  can- 
nut,  after  parUng  with  them,  repossess  himself  of^ them  wblla  In  transitn.  1  Baat,  4;  9  Kew- 
R.  64.  Hm  can  the  Enrety  for  the  payment  of  the  price  of  foods,  by  the  vendee,  Uwaah 
he  may  have  accepted  the  bills  drawn  Dpun  bim  by  the  c<a«ngnee  for  that  pmyoaa.  Mop  the 
goods  m  tranaiUi.  1  Bo*,  and  Put.  563.  If  a  party,  being  indebted  to  another,  on  tbe  buanea 
of  acconnte,  including  bills  of  eichango  running  acccptad  by  tbe  latter,  oonsiga  pmds  to  Inni 
on  acciiant  of  this  balnnee,  the  ooniiiRnor  baa  no  neht  to  atop  tbem  tn  transitn,  upcn  tbe 
otimrignee  becoming  insolvent  before  the  bills  are  paid.  4  CainpD.  31.  If  a  sale  ba  Inubed  by 
license,  and  tbe  T^os'  be  an  alien  enemy,  he  may  stop  tbe  goods  in  banaitn ;  15  East,  419 ; 
and  any  anthoriied  agent  uf  the  connignor  may  eiercise  the  right  See  1  Campb.  XO: 
Thongb  tbe  consignment  must  be  on  credit,  at  least  for  some  part  of  tbe  price,  yet  partial 
payment,  acceptance  of  bills  on  acooont  of,  and  not  as  aotna)  paymmt,  or  tbe  veodw'a 
being  indebted  to  tbe  vendee  in  part  of  the  ralne.  wlU  not  d^eat  the  right  to  resame  poeeca- 
sion  before  actnai  delivery  to  the  vendee.  7  T.  R.  440,  464;  3  East,  93;  STero.QOa.  It  is 
Becessary  that  the  consignee  shonld  beoume  backnipt  or  be  insolvent  for  the  vendor  to  exer- 
die  this  right.  6  Robinson  Ad.  R.  S2I.  It  Is  not  necessaiT  that  the  vendor,  to  exereise  tlila 
right  of  stoppage,  shonld  aetuaUy  take  poaseBsiDn  of  the  ppoperty  oonripied,  iiy  eoronral 
tonoh :  he  may  pat  In  bis  claim  or  demand  of  his  right  to  the  goods  in  tnoMta.  eilbar  Ternallr 
or  in  writing,  ai^  it  will  be  eqoivalont  in  law  to  an  aotoal  stoppAgo  uf  the  goods,  provided 
it  bu  madft  Wore  tbe  transit  has  eipircd.  2  B.  and  P.457,46ai  SEsp.  R.  613;  Co.  B.  L.  4S4; 
1  Atk.  45 ;  Amb.  399 ;  3  East,  394.  This  right  may  be  exercised  by  maldug  ont  a  new  bt' 
voice  or  bill  of  lading:  Holt,  !f.  P.  338;  bnt  such  a  olaim  aa  tbe^nrt  of  tbe  etrntigutt 
weald  not  be  rafflolent  to  deresl  the  formerof  hia  ri^t.  2  Esn.  (aS;  5  EaaL  176;  14  id. 
303.  Tbe  trtauita*  in  Roods  otaitinDea  till  tiiere  baa  beaa  on  actnai  delimy  lo  tbe  vendee  or 
his  agent  exprttrijt  aauoriivd  for  that  parputie,  with  the  expree*  or  implied  oonsmt  (d'Oie  ven- 
dor to  eancbon  ench  delivery.  3  T.B.  466;  5  East,  181.  The  ddh'eir  of  goods  to  tbe  man- 
ter  on  board  a  ship  wholly  ohartered  by  the  OMuignee,  Is  not  saeh  a  dehverj'  to  tbe  teDdea  aa 
to  pnt  an  end  to  the  ltranmlui;  fur  tbe  master  is  a  carrier  of  both  conaifnor  Mod  eonsifuee;  and 
till  a  ship  is  aotoally  at  the  end  of  hot  voya^te,  the  right  rf  atopnage  in  traiHitn  ooatlniiM ; 
and  where  a  ship  came  into  port  without  pcriorming  qnarautine,  when  she  oo^t  to  have  dona 
BO,  and  the  asaigneee  of  tbe  oonnignee,  vhi  had  become  bankftipt.  U>ok  poaaesskn  of  tba 
poods,  and  the  ddp  was  oidored  ont  of  port  to  perform  qnanrnttaw,  whma  an  agMit  of  the  eon- 
signor  claimed  the  goodson  behalf  of  his  prindpal.  it  wssbeldthattbecaDalgtior  had  pn^^y 
exercised  and  might  claim  a  stoppage  in  traniiitn.  1  Esp.  240.  And  goods  deposited  m  tba 
king's  warohonses  under  26  Geo.  ITI,  c.  59,  may  be  stopped  in  trwwStn,  tboo^  they  hate  beai 
claimed  bythe  oofiidgnce.    2  Ei<p.  663. 

On  the  uthei  hand,  tbe  traanfu  may  be  detcnnined  by  delivery  rf  tbe  key  of  the  wwohowM 
where  tbegoodsaredeposited  to  the  vendee.  3  T.  R.  464;  ST.R.ISO:  nrpaymeator  i«ntlbr 
BOob  warehunee  to  the  vendor,  or  to  the  wharfinger,  with  the  vendor's  privity.  1  Campb.  458;  9 
id.tUS;  llla»h.2&7,25<§.    And  in  all  similar  can  es  of  oonstTOotivodoirvery      '  "  •■-- 

right  to  stoppage  in  tratisita  is  at  an  end,    Soe^ 
Moody,  H.  P.  C.  6;  and  SChilty'fl  Com.  L.  340,] 

Upon  the  right  of  stoppage  in  transitu,  see  the  American  cases  collected  In  1  Para.  <>n  Cwk 
Stb  Am.  ed.  595-601.    And  see  Hoostun  un  Stoppage  in  Traomtn. 
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*»  itcd<w  agwnst  ttie  vmder  for  detaming  tb«ia.  Aad  by*  i^tilar  sale,  without 
deliveiy,  tbe  property  is  so  sbaolutely  vested  in  the  T«iuiee,  that  if  A  selle  a 
horse  to  B  for  102^  and  he  pays  him  earnest  or  aigng  a  note  in  vritjng  of  the 
bargain;  and a/tenrards,  before  tfae  d^vsry  of  the  horse,  or  money  paid,  the 
bone  dies  in  the  Feodor's  cmstody,  still  he  is  entitled  to  lite  money,  bectHise  by 
tbe  *eontnct  tlie  prnpeity  was  is  ihe  veodtie.  (b)  Thas  may  property  ^  , . ,  „  -. 
in  goods  be  transferred  by  sale,  where  the  vendor  iaik  such  jHx^ierty  in  ■■  ^ 

himself 

But  property  may  also  in  some  cases  be  transferred  by  sale,  thoneh  the 
vei^or  iath  tune  at  ali  in  the  goods ;  for  it  is  espedi^it  tjiat  the  bajer,  by  tak- 
ing proper  preoaations,  may  at  all  events  be  secnre  of  his  porchase ;  otherwise  all 
commerce  between  man  and  man  most  aoon  be  at  ui  end.  And  therefore  the 
eeoeral  rule  of  the  law  ie,  (c)  that  all  salei  and  contracts  of  any  thing  veadible,  in 
fairs  or  markete  overt,  (14)  (tiiat  is,  opea,)  shall  bot  only  be  good  between  the 
puties,  bnt  also  be  biBdisg  on  all  Uioae  that  have  any  right  or  propertv  therein. 
And  for  this  purpose,  the  Mirror  informs  ng,  (d)  were  bolu  establisbed  in 
markets,  viz.:  to  testify  the  making  of  contracts;  for  every  private  contiiict 
was  disGonutsnanoed  by  law ,-  ittsomuch  that  our  Saxon  anoestois  prohibited  the 
sale  of  anythingabove  the  valne  of  twwty  pence,  unless  in  open  market,  and 
direoted  every  luirgain  and  sale  to  be  contracted  in  the  presence  of  credible  wit- 
nesae&  (e)  Market  overt  in  the  coant^y  is  only  held  on  tiie  ^wcial  days  pro- 
vided for  particular  towns  by  charter  or  preeconptioB ;  but  in  London  every  day, 
except  Sunday,  is  market  day.  (/)  The  market  plaee,  or  spot  of  ground  set 
apart  by  custom  for  the  sale  of  pM'ticular  goods,  is  also  in  the  country  the  only 
market  overt ;  (g)  but  in  Xiondon  every  shop  in  which  goods  are  exposed  pub- 
licly to  sale  is  market  overt,  for  such  things  only  as  the  owner  professes  to  trade 
in.  {h)  But  if  my  goods  are  stolen  from  me,  and  sold,  o«t  of  market  overt,  my 
property  is  not  altered,  and  I  may  take  them  wherever  I  find  them.  And  it  ig 
expressly  provided  by  statute  1  Jae.  I,  c  21,  that  the  sale  of  any  goods,  wrong- 
fully taken,  to  any  pawnbroker  in  Loudon,  or  within  two  miles  thereof,  shul 
not  alter  the  property :  for  this,  being  nsuallv  a  clandestine  trade,  is  therefore 
made  an  exception  to  the  general  rule.  And  even  in  market  overt,  if  the  goods 
be  the  property  of  the  king,  such  sale  (though  regular  in  other  respects) 
*will  in  no  case  bind  him ;  though  it  binds  infant^  fam^ooverts,  idiots,  r  .^.q  i 
and  Innatics,  and  men  beyond  sea  or  in  prison :  or  if  the  goods  be  stolen   ^  ^ 

from  a  common  person,  and  then  taken  by  the  king's  officer  from  the  felon,  and 
sold  in  open  market;  still,  if  the  owner  uas  used  due  diligence  in  prosecuting 
the  thief  to  conviction,  he  loses  not  his  property  in  the  gooas.  {*)  (16)  So  like- 
wise, if  the  buyer  knoweth  the  property  not  to  ne  in  the  seller ;  or  there  be  any 
other  fraud  in  the  transaction ;  if  he  knoweth  the  seller  to  be  an  infant,  or  fome- 
covert  not  usually  trading  for  herself;  if  the  sale  be  not  originally  and  wholly 
made  in  the  fair  or  market,  or  not  at  the  oenal  hours ;  the  owners  property  is 
not  bound  thereby.  <j)  If  a  man  buys  hia  own  goods  in  a  fair  or  market,  the 
contract  of  sale  shall  not  bind  him,  so  that  he  shall  render  the  price :  unless  the 
property  had  been  cveviously  altered  by  %  former  aal&(ib)  And  notwithstand- 
ing any  number  of^ intervening  sales,  if  the  original  vendor,  who  sold  without 
having  the  property,  comes  aguin  into  the  possession  of  the  goods,  the  original 
owner  may  take  them,  when  found  In  his  hands  who  was  guilty  of  the  first 
breach  of  jnstice.  (1)  By  which  wise  r^ulations  the  common  law  has  secured 
the  right  of  the  proprietor  in  personal  chattels  from  being  divest«d,  sofer  as  was 

fb)  Hoy,  c.  43.  ft)  I  Inst  713.  (dl  C.  1, 1  S.  ftl  LL.  SCM.  1«,  U    ££.  Eaig.  WUk.  Ce. 

(/}  <;n).  Ju.  «S.  (a)  Godb.  131.  (X)  t  Oop.  83.    i3  iiai.  SIL 

(i)  Bacon'* Um  of  Ihe  Uw.lSS.  (}}  » ln»t,  718,  >14.  (k}  Ferk.  i  ».  (I)  «Iii»l.  ra. 

(14)  This  rale  dues  not  obtain  fn  the  United  States,  muwlwiigbt  v.  Sepejster,  1  Joboa. 
471. 

(15)  miie  tnbtect  le  now  covered  by  etatnte  S4  luid  SS  TTc.  c.  96,  s.  100.  See  7  0.  and  P.  431 ; 
Id.  646.  The  effect  oT  the  BUtote  Ie,  npon  convictinn  of  the  thief,  to  restore  to  the  nwuer  the 
pruperty  in  tbc<  goi)dB  etolco,  vitb  all  tbe  legal  rcmedjea  iDcident  to  tbat  right;  and  thi^  001- 
nitbetuidiDg  a  «ale  in  market  wvorL  Scattergoud  e,  Sylvoitter,  15  Q.  B.  606 ;  Kbgcoe ,  Cr.  Ev.  212, 
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cousiatent  with  that  other  necessary  policy,  that  pnrchaserB,  bona  fide,  in  %  ^af, 
open  and  r^ular  manner,  shall  not  be  aft^^ards  put  to  difficulties  by  reasoo  of 
the  previons  knavery  ot  tiie  seller. 

But  there  is  one  species  of  personal  chattels,  in  which  the  property  is  not 
easily  altered  by  sale,  without  the  express  consent  of  the  owner,  and  tnoee  are 
horses,  im)  For  a  purchaser  gains  no  property  in  a  boiw  that  has  been  stolen, 
aniess  it  be  bought  in  a  fair  or  market  overt,  accordinff  to  the  direction  of  the 
statntea  2  P.  and  M.  c.  7,  and  31  Eliz.  c.  12.  By  which  it  is  enacted,  that  the 
horee  shall  be  openly  exposed,  in  the  time  of  such  fair  or  market,  for  one  whole 
hour  together,  between  ten  in  the  mtfl-ning  and  sunset,  in  the  public  place  used 
for  such  sales,  and  not  in  any  private  yard  or  stable ;  and  afterwards  brought  by 
both  the  vendor  and  vendee  to  the  book-keeper  of  such  fair  or  market ;  that  toU 
r  *451 1  ^  P^^  '^  ^'^1  *'^  ^°^  i  ^^^^  '^  ^°^  ^"^^  penny  to  the  book-keeper,  who 
*■  ^  shall  enter  down  the  price,  colour  and  marks  of  the  horae,  with  the 
names,  additions,  and  abode  of  the  vendee  and  vendor;  the latterbMng properly 
attested.  Nor  shall  such  sale  take  away  the  property  of  the  owner,  if  witbin  six 
months  after  the  horse  is  stolen  he  puts  in  his  claim  before  some  magistrate, 
where  the  borse  shall  be  found;  ana,  within  forty  days  more,  proves  snch  his 
property  by  the  oath  of  two  witnesses,  and  tenders  to  the  peraon  in  possession 
such  pnce  as  he  hotiafide  paid  for  him  in  market  overt.  But  in  case  any  one  of 
the  points  before  mentioned  be  not  observed,  such  sale  is  utterly  void ;  and  the 
owner  shall  not  lose  his  property,  bnt  at  any  distance  of  time  may  seize  or  bring 
an  action  for  his  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law  (n)  an  implied  warranty  was  annexed  to  every  sale,  in  respect 
to  the  title  of  the  vendor;  and  so,  too,  in  our  law,  a  purchaser  of  goods  and 
chattels  may  have  a  satisfaction  fii^m  the  seller,  if  he  sells  them  as  bis  own  and 
the  title  proves  deficient,  without  any  express  warranty  for  that  purpose,  {oj  (16) 
But  with  regard  to  the  goodness  of  the  wares  so  purchased,  the  vendor  is  not 
bound  to  answer;  unless  he  expressly  warrants  them  to  be  sound  and 
good,{p)  (17)  or  unless  he  knew  them  to  be  otherwise,  and  hathnsed  any  art  to 


on  ooDtrMtB  stat«8  the  role  as  fettled  in  tbe  TJnitiid  Stoteg, 

,        1  poBsession,  Tsiranta  bj  implioation  that  it  is  bla  owa,  and 

In  anewerable  to  the  porchaaer  if  it  be  taken  from  him  by  one  who  has  a  better  title  than  th« 
seller,  whether  tbe  seller  knev  the  dereot  of  his  title  or  not.  and  whether  he  did  or  did  not  make 
a  distinct  afflrmatJoa  of  hi«  title.  Bat  if  Uie  eeller  it  out  of  pu«seiinoii,  and  no  affinDati<in  of 
title  Is  made,  than  it  maj  be  «aid  that  the  ptirohaMi  bnja  at  hia  peri!."  "  If  tbe  aeUar  is  id  pos- 
BesBlon,  but  tbe  pofiseeaion  is  of  anoh  a  kind  as  not  to  denote  oi  imply  title  in  him,  toen 
would  be  nu  wsrrautj  of  title  in  England,  and  we  am  confident  there  would  be  none  in  tfaja 
coantrr."  1  Pars,  on  Cont  5th  ad.  574  Ohanoellor  Kent  says  there  is  an  implied  warranty  of 
title  "If  the  seller  hat  poMaesioD  of  the  artlele,  and  he  Mlli  it  a«  hia  own,  and  not  as  airent  iot 
another,  and  for  a  fair  prict."  9  Kent,  479 ;  see  CMat  cited  by  these  antliors ;  alwo  Bern,  an 
Sales,  466,  el  teq. 

(17)  There  are  some  exceptions,  however,  to  the  doctrine  here  iitated.  Oneof  thetieaTceptions 
Is,  where  obatteU  are  said  by  sample,  in  which  case  tiiere  is  an  implied  varranty  that  they  cor- 
respond with  the  sample  exhibited-  Bradford^.  Uanley,13Hafla,  Vi9:  Berriosf.  Doid,  fiSandf. 
SS.and&K  Y.  96;  Borrekins  «.  Bevan,  3  Rawle,  37;  Rose  v.  Beatie,  2  Nolt  and  UcO.  S3A; 
Hall  V,  PlosHon,  19  La.  An.  IL.  Another  is  where  an  article  ia  ordered  from  a  mannfaattuer  for  a 
special  purpose,  and  is  sapplied  for  that  purpose,  in  which  case  the  manufacturer  take"  upon  him- 
seirtbe  risk  of  supplying  that  which  is  fit  for  the  purpose.  Tbe  leading  case  upon  this  subject  it 
Jones  V,  Biif  ht,  5  Bing,  533,  in  which  It  wa«  decided  that  one  who  sells  goods  mannfiutnrad  by 
himself,  knowing  the  purpose  for  which  they  are  to  be  n»ed  by  the  pnrohaaer,  impliedlv '' 


that  they  are  reasnuably  fit  and  proper  for  uiat  purpose,  and  is  answerable  for  laUnt  defevts,  in- 
a«Qinch  as,  being  tbe  maker,  be  nas  the  means  of  ascertnining  and  of  guarding  against  these 
defeotH,  whereas  the  purchaser  must  necessarily  be  altogether  ignorant  of  them.    See  also  Laiiu 


a«innch  as,  being  tbe  maker,  be  nas  the  means  of  ascertaining  and  of  guarding  against  these 
liereas  the  purchaser  must  necessarily  be  altogether  ignorant  of  them.    See  also  Laing 
V.  Fidgeon,  6  Taunt  lOtJ ;  Chanter  v.  Hopkins,  4  H.  and  W.  3W ;  Hnwtod^  v.  Eoej,  23  Wend 


361;  ]5ickBont'.  Jordan,  11  Ired.  166;  Brenton  v.  Davis,  8  Blackf.  317;  Bird  v.  Mayor,  S  Wis. 
362 ;  Bodgors  v.  Niles,  11  Ohio,  N.  S.  48 ;  B«^a  v.  Olmst«ad,  24  Vt.  114.  Aootber  is  wheio  pro- 
Visions  are  sold,  not  to  a  dealer,  for  immediate  domestic  use.  Mosei  v.  Mead,  1  Denio,  379 ;  ^n- 
arson  e.  Brigbam,  11  Mass.  197 ;  Winsor  v.  Lombard,  19  Piok.  57  ;  Humphreys  «.  Cnmtine,  8 
Blackf.  51S ;  Hoover  v.  Peters,  19  Mich.  51 :  Divine  «.  McComiict^  50  Barb.  116. 
Injudicial  aales,  however,  there  is  no  implied  wananty.  The  Mimte  AUegie,  9  Wheat.  614. 
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disgnise  tham,  {q)  or  unless  they  turn  out  to  be  diflferent  from  what  he  repre- 
sented them  to  tne  buyer.  (16) 

2.  Baiinienl^  (19)  from  the  French  baiUer,  to  deliver,  ia  a  delivery  of  goods 
in  trast,  upon  &  contract,  express  or  implied,  that  the  trust  shall  be  faithfully 

fqf  1  RoU.  Bep^  S. 

(18)  Adj  dutiuot  uBcrtioii  ot  the  qualitj  or  onnditinn  of  the  thing  boM,  ant  iateiidad  u  mare 
matter  of  opinion  at  belief,  made  bf  the  «eller  daring  the  negiitiatioiu  (or  tbe  mIs,  for  tbe  puc- 
poM  of  aHHuHng  the  liayer  of  the  truth  of  the  fact  atoerted,  and  indacing  him  to  make  the  par- 
cha«,  if  received  nd  relied  ajHiii  by  him,  is  an  express  womnty.  Osgood  o.  LewiR,  3  Har.  and 
.  G.  496;  Soberts  v.  Morgan,  S  Cow.  438 ;  HavldnB  v.  Berry,  5  OiL  3t! ;  Otla  «.  Aldenon,  10  8. 
andM.  476;  Cooke.  MoBeJey,  13  Wend.  ?n.  But  if  thecontraot  of  nale  is  in  writing,  aadcon- 
t«ng  no  warranty,  parol  eTidenoe  in  not  admisdble  to  add  a  waminty.  Tmi  Ontrand  e.  Reed, 
1  Wend.  424-;  Lanib  v.  Crafts,  IS  Met  35.1 ;  Dean  e.  Maaon,  4  Conn.  432 ;  Koed  v.  Wood,  9  VL 
8SG ;  I  Pars,  on  Cont  5th  ed.  689.  A  mere  receipted  bill  of  sale,  however,  does  not  praolnds 
OTOof  of  wanaDtif.  Heixom  n.  Henderson,  1  Foat.  234 ;  Bradford  v.  Hanlj,  13  Mass.  142; 
Ficard  «.  McGormiot  11  Mich.  68.  Ab  to  what  wilt  constitate  Sraada  in  a  eate,  see  1  Para,  on 
Cont  5th  ed.  5?& 

(lt>)  [There  are  two  oelebratsd  clasmScatiaiu  of  the  vaiioos  IdndB  of  bailment*:  that  of 
Lord  Holt  in  the  case  of  Cam  v.  Bernard,  Lord  Ra;m.  909;  1  Smith  Lead.  Cad.  7T ;  and  that 
of  Sir.  Wm.  Jones.  Lord  Holf  e  was  thas  eipresaed :  "  There  are  six  Borts  of  bailments.  The 
IJCBt  sort  of  bailment  is  a  bare  naked  bulment  of  goods  delivered  by  one  man  to  souther  to 
keep  for  the  nse  nf  the  bailor ;  and  this  1  call  a  depoailiim;  and  it  is  that  sort  of  bailment  wbioh 
ie  mentioned  in  Sonthooiie's  Case,  4  Rep.  83.  The  seoond  sort  is  when  goods  or  ohattels  that 
are  nsefbl  are  lent  to  a  friend  graUa,  to  be  used  by  him.  and  this  is  cdled  oommodaltaH,  be- 
caase  the  thing  is  to  he  restored  in  specie.  The  third  sort  iB  when  goods  are  left  with  tbe  bailee 
to  be  uBRd  by  nim  for  hire ;  this  is  called  ioeatio  et  eondnctio,  and  the  lender  is  called  tbe  looa- 
tor,  dud  tbe  borrower  eondiKUtr.  The  foarth  sort  is  when  loods  or  ohattels  are  delivered  to 
another  OS  a  pawn,  to  be  seourity  to  him  for  money  borrowed  uf  him  by  the  bailor;  and  ttilsis 
called  in  Latin  PodioM,  and  In  Englieh  a  pawn  ur  a  pledge.  The  fifth  Bortis  when  the  goodB  or 
chattels  are  delivered  to  be  carried,  or  something  is  to  be  done  abont  thent  for  a  rewanl,  to  l>e 
[Miid  by  the  person  who  delivers  them,  to  the  bailee,  who  is  to  do  the  thing  abont  them.  The 
siith  sort  is  when  them  is  a  delivery  of  ^oods  or  chattels  to  somebody  who  Is  to  carry  them, 
or  to  do  something  abont  them  gratis,  withoat  any  reward  for  Boch  bis  woiit  or  caniage."  The 
filth  sort  of  bailment  mentioned  by  Lord  Holt  is  otUled  (o«atK»  opvria  fadett^,  and  the  (ditii 
Mandatum. 

Upou  this  judgment  of  Lord  Holt,  Sir  W.  Jones  hat  these  lemaAH:  "  His  division  of  tmll- 
ments  into  six  sorts  appears  in  the  first  plaoe  a  little  inaccurate ;  for  in  AMt  his  fifth  sort  is  no 
more  than  a  branch  ofnia  third,  andhentigbt  witti  eqnal  renaon  have  added  a  seventh,  since 
the  fiitb  is  capable  of  another  snbdivislon.  I  aoknowledge.  therefore,  bnt  five  species  of  bail- 
ment, wluch  I  sh^l  now  ennmerate  and  define,  with  all  the  Latin  names,  one  or  two  of  which 
Lord  Holt  has  omitted.  1.  DepMifunt,  which  is  a  naked  bailment,  withoot  reward,  of  goods  to 
be  kept  for  the  bailor.  S.  Mandatum  or  eommiitum,  when  the  mandatory  undertakes  without 
recompense  to  do  some  act  abont  the  things  bailed,  or  simply  to  earrg  them ;  and  benoe  Sir  H. 
Finch  divides  b^ments  into  two  sorts,  to  keop,  and  tn  «nipIoy.  3.  Commodatum,  or  loan  for 
vse,  when  goods  aie  bailed  withont  pay,  to  be  umd  for  a  certain  time  by  the  bailee.  4,  Fiqnori 
aeeeptum,  when  a  thing  is  bailed  by  a  debtor  to  his  creditor  in  pMge,  or  as  security  for  the 
debt  5.  Loealum  or  Siring,  which  is  always  for  a  reaant,  and  this  bailment  is  either .  Locatio 
rei,  by  which  the  hirer  gains  the  temporary  use  of  (*e  thing;  or,  2.  Locatio  operit  /aeieruli, 
when  leork  and  labor,  or  eare  and  paiM  ate  to  be  performed  or  bestowed  on  the  thing  deliv- 
ered; or  3.  Z'lcatio  opfTu  rRerriu»i  fehenriarum,  when  goods  ale  bailed  fur  the  purpose  of  being 
earried  front  place  to  place,  either  to  unublie  eerier,  ur  toaprieat«  person."  t>T.  Story  makes 
a  separate  subdivision  under  the  bead  of  hiring,  of  localio  eastodia,  which  Sir  W.  Jones  refers 
to  the  general  title  uf  locatio  apmif  faetendi.  lam  unable  to  gaess  at  the  analogy  which  oonld 
have  led  Sir  W.  Jones  Ut  eonflise  loeaHo  op«ri»  witb  ioaatio  t»,  and  to  Tank  Lunl  Holt's  fifth 
■oit  of  bailment  as  a  branch  of  his  third. 

The  difierenco  between  the  first  and  sixth  classes.  It  will  be  observed,  is  merely  th^  in  the 
one,  the  bailee's  care  extends  only  to  the  keeping  of  the  goods,  while  in  tbe  other  he  carries 
ur  perfunns  some  work  upon  thorn.  If  there  went  any  real  dintinctiun,  for  the  pnrposes  of  ar- 
langement,  between  the  care  bestowed  in  kee]riiig  and  watching,  and  the  core  bestowed  in  car- 
lying  or  woricing  upon  goods,  the  fitlh  class,  which  inclndes  bailments  with  reward  for  custody, 
as  well  as  tor  cturiage  or  for  manipulation,  shonld  have  been  divided  intutwo.  Bnt  tbe  arrange- 
ment may  be  better  amended  by  uniting  the  first  and  sixth  kinds;  and  then  (setting  a~"- 

papnen_. 

There  are  two  considerations  of  importance  with  respect  to  a  btulee,  which  shonld  sot  bo 
oassed  over :  his  liability  for  Iom  or  iignry  to  the  thing  bailed ;  and  bi«  lion  for  the  recompense 
tor  Ids  labor  bestowed  upon  it. 
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executed  on  the  part  of  the  bailee.  As  if  doth  be.  deliTered,  or  (in  oar  ioaS 
dialect)  bailed,  to  a  tailor  to  make  a  suit  of  clothes,  he  has  It  apoa  an  implied 
conti-act  to  render  it  ssain  when  made,  and  that  in  a  workmsDly  maimer,  (r) 
If  money  or  ^oods  be  delivered  to  a  commou  carrier,  to  convey  from  Oxford  to 
liondoQ,  he  la  under  a  contract  in  law  to  pay,  or  carry  them,  to  the  person 
appointed,  {a)    If  a  borae,  or  other  goods^  be  delivered  to  an  inkeeper  or  his 


bailment,  and  ttwanuontof  ooro  wbioh  migbt  bava  prerenled  (be  iqjuiy.    _    __ 

ooaas  U  thus  aUMd  by  Ur.  Smith:  "  Baileen  nuf  be  diridod  iatu  ihree  general  uhBaea,  twtuic 
Ihnn  one  anotber  in  tbeir  degrem  of  rmpunnbility.  Tbe  Snt  of  these  ia  when  the  uihnant 
Is  for  the  beiwflt  of  tbe  bailw  alone ;  Ud*  includai  tim  ofuea  of  mandatorlea  and  d^neita,  and 
in  tbk  the  bailee  is  liable  onlr  for  eniee  iic^igeaoa.  See  11  Uee.  and  V,  113.  Tbe  eeoood  i« 
where  the  bailment  U  for  tbe  benefit  of  the  bdleealoao;  thie  oomprwea  hmna,  and  iu  thu  dau 
tbe  bailee  ii  bound  to  tbe  ren'  atiicteat  diligeooe.  The  third  U  wbeie  the  bailment  is  lor  the 
benefit  both  o(  bailor  and  bailee ;  thia  ineloden  loeatio  rei,  vadtnm,  and  loeaUo  o|Mri(.-  and  in 
thia  olaea  an  ordinarr  and  areruw  degne  rf  dilioeuce  b  enffiaieDt  to  exempt  the  bailee  fram 
leaponaibili^.  1  Lead.  Oaa.  lM;4l{eT.  and  U.  110)  1  H.  Bl.  156;  B  Kee,  and  W.  te8;  3 
Boott,  N,  R.  L  All  baileea  beewne  rMDonaible  for  tuw  by  eninaltf  or  viulence,  aAeT  thuT 
refiuri  toretnm  the  ^ooda  bailed,  nponslawMdeaiand.  Saf*  Mni.  315;  Joaeeon  Baitmeuta, 
42,  ISO.  Tbe  liobllitMe  ef  innkeepera  and  earrien  raat  on  poenliar  gnmnda,  and  deeerve  laan 
putioolar  notioe. 

Ad  innkaep^a  liability  is  not  aoextenaiToaB  that  of  a  carrier,  nor  U  he  reoBidad,  aa  a  eai- 
rier  is,  in  tbe  light  at  a  Boretv.  He  ia  boand  to  keep  sa&lf  all  aooh  thing*  aa  hii  oneeu  At^cmt 
iu  hia  ooBtody,  or  within  his  mn;  aiul  all  luaaee,  except  thoae  ari«dnir  from  inredatiljle  (broe,  Iha 
act  of  Qod,  or  the  kiOE's  enemiea,  araDriMa/aoMpresamed  loariaefromthe  ne^genoe  of  Unk- 
•eir  or  his  aerTaata. 

He  raaf  eionae  Mma^  bf  ahowing,  if  he  can,  that  he  and  hie  eerranta  were  gaOtf  of  no 
negligence,  and  that  the  loaa  was  the  reaolC  <ji  inevitable  aoddent  or  anperior  force,  ur  aroea 
mm  the  feat's  own  default,  as  tbM  tbe  robber;  was  cupmiUed  bj  tbe  gneat's  own  aerrant 
VI  compooMKi ;  bat  tbe  [dea  of  aickoeaa  or  even  inMoiU  at  the  tiine,  will  not  arall  him ;  nor  ia 
the  gnaaf a  nc«e  aegligHioe  aor  eicoae.  Jeremf,  145;  Cre.  Blii.«B2;  3  B.and  Al.  it83;  8  B. 
and  O.  V ;  see  7  Jnriat,  103S.  He  eanoot  diacbarge  bimaolf  from  nupcHiBiUliU  bjr  refhainc  tu 
take  oharge  of  the  RondB,  beoaase  there  are  andpooted  punions  in  the  hoaac,  wtioee  coDdact  ha 
oaonot  MOifatoi  Jonea.  OB ;  &  T.  B.  B73;  6  Coke,  as.  If  he  rel^M  beoanae  hia  hooae  ia  ta& 
of  paroela,  Ite  ia  atJU  Hable  Ifar  a  loea,  if  the  gnodn  are  depoaited  there,  thoogh  he  ia  not  iit 
formed  of  tt,  provided  the  owner  ramaina  a  gneat.  9  Rep.  63;  6  T.  R.  UTS.  Then  tbe  goeat 
qnilB  the  inn,  the  goods,  if  left,  beoumea  a  wmple  depotil,  gratuituus  or  Ibr  hire,  aa  tlio  cue 
maybe.  Bntif  t^  gueat  obtain  Bioluaive  nae  of  a  room,  fui  the  purpose  of  a  alrap  w  ware- 
boaea,  hi)  condaet  may  exonerate  the  innkeeper  u  to  the  property  therein.  Holt,  S09,  SIl,  n.; 
1  Stark.  M9;  aee  also  4  Man.  and  R  306;  4  DowL  and  Rf .  63d ;  3  Barn,  and  Adol.  803 ;  1  AdoL 
■ad  El.  633. 

The  6  Aon.  c.  31,  and  14  Geo.  Ill,  e.  78,  aeem  to  exonerate  baileea  generally  from  Uabili^ 
for  loaaea  ocoadoocd  b^  fire  beginning  in  any  honae  or  cbunber ;  the  bttler  act  eztenda  to  banu, 
•tablea,  or  other  buildingB,  on  uiy  peniin's  ettate,  within  the  billa  of  mortality;  but  it  mema 
that  inkeepen  and  oairiera  ore  not  within  the  prot«otiou  of  thLi  atatnte.  4  T.  B.  581 ;  5  id.  38tt  j 
1  Stork.  Tit 

Bpecial  carrlera  vdio  do  not  nndertake  to  oarrr  for  all  penons  indiacriminately,  have  no 
greater  liobilltiea  than  any  other  bailees  for  hire.  Chimmoo  oarrierB  ore  tho«e  who  undertake  to 
oan7  for  all  peraona  indiflammtly,  aee  8  Car.  and  P.  307.  and  they  are  boond  to  do  ao  fmr  rea- 
aooable  hire  and  reward.  SShow,  81,  va-,  I  B.  and  Al.  3:2 :  4  Uee.  and  fr.749;  8  id.  443;  10 
Id.  161. 

1  carrier  la  not  meiely  siawerabie  aa  a  bailee  ka  the  conaequeaeea  of  hia  o 


Qegligenoe,  but  baa   a  farther  liabilitj  in  tbe  character  of  ai 

loBBOB,  however  inevitable,  that  do  not  aiiae  ih>ni  the  act  of  the  qoeen'a  enemiea,  or  vS  God, 
■ach  aa  tempeeta,  Ac. ;  uid  even  for  loiaae  ariaiUK  from  anoh  caoxoe  aa  theae  latter,  if  he  Tid 
DUtarily  enooontera  the  mieobief.  I  T.  B.  97 ;  &  id.  389 ;  1  Per.  and  D.  4.  t^aidera  were  in  the 
habit  (J  endeavoring  tv  limit  tbeir  liabilitiea  in  thia  reepeet.  by  notjcea  to  tbe  effect  that  they 
would  sot  be  aoooBut^le  for  property  beyond  a  certain  value,  uulese  the  value  was  declare^ 
and  an  iDaaraaoe  waa  paid ;  aod  wherever  it  could  be  proved  that  these  notjcee  bad  oumo  to 
the  knowledge  of  their  employers,  tiMy  were  allowed  the  benefit  of  the  contract  implied 
feim  ancb  knowledge  :  6  B,  and  Gr.  601 ;  aee  I'i  Moore,  447 ;  aud  remaiaed  aUBverabte  oulr 
for  tha  coneeqoenoee  of  their  groaa  negligence.  8  B.  and  Al.  356 ;  6  id.  53 ,  aee  4  id.  31 ;  S 
Uoo.  andP.  310,331;  aeeSHee.  and  W.  328;  10  id.  161.  The  land  carriera' act,  11  Geo.  If, 
and  1  Wm.  IV,  c.  68,  deprives  these  general  nnticea  uf  effect,  bnt  pruvidea  that  carriers,  who 
affix  ia  aome  public  and  oonapicuona  part  of  tbeir  offlcea  a  notice  in  the  form  preMribvd  by 
the  act,  ahall  not  be  anawerMle  for  the  lou  or  damage  of  gold,  ailver,  Jewelry,  ailka,  Ftampa, 

ess 
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aemtDte,  beisboand  to  keep  *them  safely,  and  restore  them  whea  fats  rviicoi 
gnest  le«Tea  the  hooee.  (0  If  a  hmd  tAktss  in  a  horse,  or  other  cattle,  to  >■  -I 
ffraae  &ud  depasture  in  his  grounds,  which  the  law  calls  egiHmmt,  he  takf« 
tiiem  upon  an  implied  contract  to  return  them  on  demand  to  the  owner,  (m)  If 
pawnbroker  receives  plate  or  jewels  as  a  pledge,  or  security,  for  the  repayment 
f  money  lent  thereon  at  a  day  certain,  he  has  them  upon  an  express  contract 
vr  condition  to  restore  them,  if  the  pled^r  parfonus  his  part  by  redeeming 
them  in  dne  time:(w)  for  the  due  execution  of  which  contiact  many  osefiu 
(I)  Cio.  Elii.  an.  mi  Cro.  Car.  t71.  (w)  Cm.  Ju.  SIS,   TelT.m. 


s  pawi 
of  mo 


bank  notw,  title  deade,  pictnrei  and  other  ralnabk  fnods,  spedlled  In  ttie  act,  oontained  In  Uij 
panel  totbe  valoAof  msra  than  lOi.,  nnieM  the  ralne  wid  notioeaf  tlw  wtiolei  ihftU  have 
been  declared  at  Um  time  of  deliTei?,  and  an  iHannoe  paid  w  agraed  to  b«  p«d.  It  ia  pro- 
vul«d  that  the  act  akall  oot  exooerate  oanierB  Sum  ttie  liability  Gar  loaaea  aniiiiig  irom  the 
felouiooti  acta  of  th«i  MnraaU.  It  was  thought  tbat  thu  act  vaa  intended  to  reliere  carrien 
from  their  peculiar  UabilitieK  as  iasnren  only ;  and  that  tbe7  would  atUi  ba  liaMe  for  the  Ium 
of  any  gDOda  apeoified  hj  the  act.  the  rnlne  of  which  had  not  been  deelared,  if  such  loaa  aniae 
ftoxa  their  owd  groM  neolect :  8  O.  and  M.  353i  hot  tUs  apiiuaB  has  been  oremJed.  2  Gala 
and  D.  36.    See  U  Hee.  and  W.  44a. 

Caniera  by  n-ater  are  Htill  allun-ed  to  protect  themeelTea  \>j  general  notioe^  (pmvided  the; 
oome  to  the  knowledge  of  tlie  partiea  to  be  bosnd,}  and  are  farther  protected  mini  particntar 
liabilities  bj  tbe  atatutee  7  Qeo.  II,  e.  15;  36  Qta.  Ill,  o.  86;  Kt  id.e.  16U;  and  6  Geo.  IV,  a. 
U»,B.86;aeedB.  and  Al.  a. 

lloat  baileea  Ua  rewani  hare  a  lien  npon  or  ri^  of  detaining  the  thing  bailed,  nnUl  ther 
have  receiTed  their  remuneration,  with  this  obvioiia  axceptiiin,  that  the  nature  of  tbe  bail- 
ment be  not  mch  as  neoeasaritj  to  preclnde  the  bailee  Ironi  claiming  the  nnin terra  pt«d  pa#«ea- 
■on  of  tbe  chattels,  an  In  tbe  case  of  a  hoise-trainer.  6  Uee.  and  V.  350.  Tbe  couimiin  law 
right  <rf'  lirun  ariaea  in  three  aa«aa:  &i8t,  where  the  bailee  baa  bestowed  kbor  or  expmue  to 
alter  or  impniTe  the  ohottels:  5  Uau.  and  S.  ISO;  3  Cr.  and  U.  304;  6  Uee.  and  W.  342; 
Moondlf,  where  the  bailee  waa  compellable  to  receive  the  chattel,  as  In  caae  of  a  carrier  or 
Innkeeper :  Bao.  4.b.,  Inn,  d ;  S  B.  and  Al.  983 ;  lastlj,  where  the  party  in  poesesaion  haa  aaTcd 
tbe  chattel  from  pail  bj  ua,  or  haa  recovered  it  after  aotaal  luaa  at  tea,  or  oaptore  by  an 
enemy ;  In  whicb  uase  h«  nu^  retain  it  nntil  ba  ia  nHnneiated  fbr  the  aalTage.  Ld.  Baym. 
393;  S  Eaat,  5T.  A  lien  ia  special,  L  a.  confined  to  the  partioolar  demaud  which  ariaea  in 
reapect  of  tbe  thing  detained,  nnleas  extended  by  tpeoM  UMemcnt  or  Oie  nsage  of  the  par- 
tionlai  ba^ttesa,  into  a  general  Ken,  tot  tbe  entire  balance  dna  in  respect  of  the  mntnal  aoA- 
ings  of  the  parties  in  that  bcuiueait.  TUs  general  liM  baa  been  altuwed  in  tho  caae  of  a 
'-tor  (4  B.  and  AL  81:  and  aea  Matute  6  Oeu.  IV,  c,  M),  wbarfingn  (H'Uel.  and  T.  I?3), 

sker  (I  Atk.  228),  ealico  printer  (3  £sp.  968)  iusoranoe  broker,  (2  EaoL  523),  banker  (to 
Id.  498 ;  9  Scott,  N.  it  9fS),  attorney  (Dong.  104,  23^ ;  4  Taant  W7 ;  9  Hare,  177),  storeiitype 
printer  (Hood  and  M.  4fl&).  But  oarrierB  are  not  entitled  to  an^  a  general  lien,  and  the  courU 
do  not  eoonnrage  usaaee  of  this  nature.  7  Eaat,  939;  see  7  B.  a^  Cr.  913.  The  lieu  i£  an 
Innkneeper  is  ziBoeasarilf  geearal.    7  Oar.  aod  P.  ffi* ;  aae  3  Hee.  and  W.  34ii.] 

With  reapect  to  the  common  law  liability  of  innkeepera  a«  baiieea,  see  Clato  v.  Wiggins,  14 
Johna.  175.  And  aa  to  tbe  ciicamatancea  under  which  i>ne  whnne  propertr  ia  depoaited  at  ao 
inn  ia  t«i  b«  r^rorded  as  a  meat,  so  that  the  extraiinlinarv  liability  of  innkeeper  ahall  attach, 
see  Hasun  n.  Tbompaoo, 9  Pick,  t^;  Grionell  v.  Cook.  3  Hill,  «M;  Bectihire  Co.  •.  Proctor, 
7  Cosh.  417 ;  Carter  «.  Hobbs,  19  Uich.  59.  A  pamuuient  boarder  at  a  hotel  ia  not  regarded 
aa  a  guesL    Hanmng  v.  Wells,  9  Humph.  746 ;  Kiaten  c.  Hilderbrand,  9  B.  Uonr.  73. 

It  aeema  te  be  wuU  settled  in  the  IJmted  Stetea  that  common  carriers  may  make  apecial 
ooctmcta  with  persona  aeodiag  goods  by  tham,  by  which  they  limit  tbeir  common  law  lia- 
bility. N.  J.  Steam  Nav.  Co.  r.  Merchants  Bank.  6  How.  344;  Camden  and  A.  K.  B.  Co.  v. 
Banldauf,  18  Penn.  St.  67;  Farm,  and  Hach.  Bank  c.  Chomplain  Trans.  Co.,  23  Vt.  1K6.  But 
a  mere  notice  by  the  carrier  that  he  will  not  be  reapoiuible  will  not  relieve  him,  nntesa  it  is 
bronght  home  to  the  knowledge  of  the  bailor,  and  he,  either  eipreaaly  or  by  Implication, 
anents.  Whetiwr  he  does  aasent  or  not  is  a  qneatlon  for  the  Jnry.  Brown  e.  Eaatem  B.  R. 
Co.,  II  Cosh,  97;  Fann.  and  Meoh.  Bank  v.  Cbamplain  Trans.  Co.,  33  VI  166;  Sager  r.  P.  S. 
and  P.  B.  K.  Co.,  31  Ife.  838;  Temei  c.  Sweitaer,  33  Fenn.  8t.  306;  Cooper  v.  Ben7.  31 
Geo.  598. 

The  act  of  congresa  of  Uaioh  3,  IBSO,  9  Btatate  at  Large,  63S,  eiempta  the  owners  of  any 
■loop  or  veaaal  tatta  liability  tot  loaa  or  damage  to  gooda  shipped,  by  reason  of  anr  fire  hap- 
pemngon  board  withont  the  deaion  or  neglect  of  the  ownera;  and  also  makes  oiner  eicep- 
Idons  from  the  oommon  law  LabiTity,  and  pennita  the  parties  to  make  special  oontracta  aa 
they  may  aee  fit.  But  the  act  doea  not  apply  "  to  the  owner  or  owners  of  any  canal  boat, 
barge  or  Hghlcr,  or  vo  any  vessel  of  any  description  whatsoever,  nsed  In  river  or  inland 
navigation.  It  is  held  that  tbe  navigation  of  the  great  American  u^ee  and  their  oonnectiug 
waters  is  not  Maud  nimigation  within  the  meaning  of  thia  act.  American  Traoa.  Co.  0. 
Hoore,  5  Mich.  368 ;  same  caae  in  emir,  24  How.  I. 
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tegalatioM  are  made  by  statute  80  Geo.  II,  c.  M.  And  bo  if  a  landlord  distisiiu 
;ood9  for  rent,  or  a  parish  officer  for  tax^  these  for  a  time  are  only  a  pledge  in 
he  hands  of  the  distrainors,  and  they  are  bound  by  an  implied  contract  in  lav 
to  restore  them  on  payment  of  the  debt,  duty  and  expenaea,  before  the  time  of 
sale :  or,  when  sold,  to  render  back  the  overplns.  If  a  friend  deliTers  any  thine 
to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it  on  demand;  and 
it  was  formerly  held  that  in  the  mean  time  he  was  answerable  for  any  damage  or 
loss  it  might  sustain,  whether  by  accident  or  otherwise;  (x)  unless  ne  expressly 
nndei-toot  («)  to  keep  it  only  with  the  same  care  as  bis  own  goods,  and  then  he 
should  not  be  anaweruble  for  theR:  or  other  accidents.  Bnt  now  the  law  seems  to 
be  settled,  {zj  that  such  a  general  bailment  will  not  charge  the  bailee  with  any 
loss,  unless  it  happens  by  gross  neglect,  which  is  an  evidence  of  fraud ;  but,  if  he 
undertakes  specially  to  keep  the  goods  safely  and  securely,  he  is  Imond  to  take 
the  same  care  of  them,  as  a  prudent  man  would  take  of  his  own.  (a) 

In  all  these  instances  there  is  a  special  qualified  property  transferred  from  the 
bailor  to  the  bailee,  together  with  tne  possession.  It  is  not  an  absolute  proper^, 
r  *453 1  ''^'^'^^  °^  ^^^  'contract  for  restitution ;  the  bailor  having  stUl  left  in 
L  J  him  the  right  to  a  choie  in  action,  grounded  upon  such  contract  And, 
on  account  of  this  qualified  property  of  the  bailee,  he  may  (as  well  as  the  bailor) 
maintain  an  action  against  such  as  injure  or  take  away  these  chattels.  The 
tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer,  the  pawnbroker,  (30)  the  dia> 
trainor,  and  the  genera)  bailee,  may  all  of  them  vindicate,  in  their  own  right, 
this  their  poesesBory  interest,  a^inat  any  stranger  or  third  person.  (A)  For, 
being  responsible  to  the  bailor,  if  the  goods  are  lost  or  damaged  by  his  wilful 
deianlt  or  gross  negligence,  or  if  he  do  not  deliver  np  the  chattels  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have  a  right  of  action  against 
all  other  persons  who  mav  have  purloined  or  injured  them;  that  he  may  uways 
be  ready  to  answer  the  call  of  the  bailor. 

3.  Hiring  and  borrouiing  are  also  oontracts  by  which  a  ^oalified  property  may 
be  transferred  to  the  hirer  or  borrower:  in  which  there  is  only  this  difference, 
that  hiring  is  always  for  a  price,  or  stipend,  or  additional  recompense;  borrow- 
ing is  merely  gratuitous.  But  the  law  in  both  cases  is  the  same.  They  are 
both  contmcta,  whereby  the  possession  uid  a  transient  property  ia  truisferred 
for  a  particnlar  time  or  nee,  on  condition  to  restore  the  goods  so  hired  or  bdr< 
rowecC  aa  soon  as  the  time  ia  expired  or  use  performed;  together  with  the  price 
or  stipend  (in  case  of  hiring)  either  espreasty  agreed  on  by  the  parties,  or  leiFb 
to  be  implied  by  law  according  to  the  value  of  the  service^  By  this  mutual  con- 
tract, the  hirer  or  borrower  gains  a  temporary  property  in  the  thing  hired, 
accompanied  with  an  implied  condition  to  use  it  with  moderation,  and  not  to 
abuse  it ;  and  the  owner  or  lender  retains  a  reversionary  interest  in  the  same,  and 
acquires  a  new  property  in  tiie  prioe  or  reward.  Thus  if  a  man  hires  or  borrows 
a  horse  for  a  month,  he  has  the  poasesaion  and  a  qualified  property  therein  during 
that  period;  on  the  expiration  of  which  his  qualified  property  determines,  and 

Iz)  On.  UK.  S».  r*1  4  Rrp,  M.  (t)  Lord  Bijm.  m.    n  Uoft.  4S7. 

(«)  Br  Ibe  lair*  of  Swedsn  thir  ilepoallU7  or  bailee  of  nmrta  li  not  boond  to  raalitntiao,  In  cwa  of  acci- 
dent bjr  are  ar  then,  providml  bit  uwii  gmdi  parlibsil  In  the  saiao  nianncri  "hn  ««■  iHMra  "  bui 
Hllernbiiok.  "iloIiMijrra*iiiin(n(,*<DiuiKniren<Mt."    IDtJtirt  Sumi.  I.  i,  e.  0.) 

(»)  is  ftcp.  6B. 

(SO)  [A  pawn  differs  fttim  a  mor^^age  (wUofa  by  gpectal  contmct  maj  be  mode  even  of  a 

Kranaal  chattel)  sod  alto  from  a  lieu,  which  oonfers  no  right  of  tale  or  appropriatjoa.  On 
taeh  of  the  cooditlcm  the  thing  mortgaged  becnmoa  at  law  the  absolute  property  of  the 
roortgafce;  but  in  case  of  a  pawn,  noD-pafmeiit  at  the  time  0DI7  aatboriiee  the  pawneo  to 
Bell,  and  ao  long  as  the  chattel  remains  in  bis  band*  unsold,  the  debtvr  maj  re-entitle  himi«]f 
by  payment  or  tender  of  the  debt,  2  Str.  919 ;  1  P.  ■ffmn.  261 ;  1  Salk.  BS3.  The  painiM  it 
bound  Inkee^  the  pledge  with  ordinary  care;  and  if  be  does  thin,  be  may  racover  the  debt, 
notwithstanding  the  Iiish  of  the  pledge.  And  as  the  secnriCy  ia  colIaUral  to  tbe  debt,  he  mi\f 
commence  an  action  for  the  debt  with<int  giving  np  the  pledge.     Bac  Abr.  Bailment,  b. 

In  ndditiun  to  thetie  common  law  liabilitieg,  pawnbrokers  are  regalated  in  their  dealings  by 
■tatntea,  which  fix  the  rate  of  Interest  to  be  taken  by  tbem,  and  proaoribe  tbo  mode  of  dj«- 
potiing  of  the  bailments  when  not  oltumed  within  the  tim«  limited.] 
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tbe  owner  beoomee  (in  case  of  hiring)-  entitled  alao  to  the  price  for  which  the 
horse  was  hired,  (c) 

*There  is  one  apecies  of  this  price  or  reward,  the  most  nsnal  of  any  r  « .  ^ .  -i 
hnt  concerning  which  many  eoodand  learned  men  have  in  former  times   ^  ^ 

TBTj  much  perplexed  theras^ves  and  other  people,  by  raising  dontrts  ahont  its 
legality  inforo  comcientia.  That  is,  when  money  is  lent  on  acontract  to  receive 
not  only  the  principal  snm  again,  but  also  an  inorease  by  way  of  compensation  for 
the  nse;  which  generally  is  called  interest  by  those  who  think  it  lawful,  and 
u»ury  by  those  who  do  not  sa  For  the  enemies  to  interest  in  general  make  no 
distinction  between  that  and  usury,  holding  any  increase  of  money  to  be  inde- 
fensibly usurious.  And  this  they  ground  as  well  on  the  prohibition  of  it  by  the 
law  of  Moses  among  the  Jews,  as  also  upon  what  is  said  to  be  laid  down  by 
Aristotle,  {d)  that  money  is  naturally  barren,  and  to  make  it  breed  money  is 
preposterons,  and  a  perversion  of  the  end  of  its  institotion,  which  was  only  to 
serve  the  purposes  of  exchange  and  not  of  increase^  Henoe  the  school  divines 
have  branded  the  practice  of  taking  interest  as  being  contrary  to  the  divine 
law  both  natural  and  revealed ;  and  the  canon  law  (0)  has  proscribed  the  taking 
any,  the  least,  increase  for  the  loan  of  money,  as  a  mortal  sin. 

But  in  answer  to  this,  it  hath  been  observed,  that  the  Mosaical  precept  was 
clearly  a  political,  and  not  a  moral  precept  It  only  prohibited  the  Jews  from 
taking  usury  l^om  their  brethren  the  Jews ;  but  in  express  words  permitted 
them  to  ta^e  it  of  a  stranger:  (/)  which  proves  that  the  taking  of  moderate 
usury,  or  a  reward  for  the  nse,  for  so  the  word  signifies,  is  not  malum  in  se; 
since  it  was  allowed  where  any  but  an  Israelite  was  concerned.  And  as  to  the 
reason  supposed  to  be  given  by  Aristotle  and  dednoed  troia  the  natural  barren- 
ness of  money,  the  same  may  with  ei^nal  force  be  alleged  of  hous^  which  never 
breed  houses;  and  twenty  other  things,  which  nobody  doubts  it  is  lawful  to 
make  profit  of,  by  letting  them  to  hire.  And  though  money  was  originally  used 
only  for  the  purposes  of  exchange,  yet  the  laws  of  any  state  *m8v  be  well  j-  ^akk  l 
justified  in  permitting  it  to  be  turned  to  the  purposes  of  profit,  if  the   L  J 

convenience  of  society  (the  great  end  for  which  money  was  invented)  shall 
require  it.  And  that  the  allowance  of  moderate  interest  tends  greatly  to  the 
benefit  of  the  public,  especially  in  a  trading  country,  will  appear  from  that 
generally  acknowleged  principle,  that  commerce  cannot  subsist  wlthont  mntnal 
and  extensive  credit.  Unless  money,  therefore  can  be  borrowed,  trade  cannot 
be  carried  on ;  and  if  no  premium  were  allowed  for  the  hire  of  money,  few 
persons  would  care  to  lend  it ;  or  at  least  the  ease  of  borrowing  at  a  short  warn- 
ing (which  is  the  life  of  commerce)  would  be  entirely  at  an  end.  Thus,  in  the 
darkens  of  monkish  superstition  and  civil  tyranny,  when  interest  was  laid 
under  a  total  inderdict,  commerce  was  also  at  its  lowest  ebb,  and  fell  entirely 
into  the  hands  of  the  Jews  and  Lombards :  bnt  when  men's  minds  began  to  be 
more  enlarged,  when  true  religion  and  real  liberty  revived,  commerce  grew 
again  into  credit :  and  again  introduced  with  itself  its  inseparable  companion, 
the  doctrine  of  loans  npon  interest.  And,  as  to  any  scruples  of  conscience, 
since  all  other  conveniences  of  life  may  either  be  bought  or  hired,  but  money 
can  only  be  hired,  there  seems  to  be  no  greater  oppression  in  taking  a  recom- 
pense or  price  for  the  hire  of  this,' than  of  any  other  convenience.  To  demand 
an  exorbitant  price  is  equally  contrary  to  conscience,  for  the  loan  of  a  horse,  or 
the  loan  of  a  sum  of  money :  bat  a  reasonable  equivalent  for  the  temporary 
inconvenience  which  the  owner  may  feel  by  the  want  of  it,  and  for  the  hazard 
of  his  losing  it  entirely,  is  not  more  immoral  in  the  one  cose  than  it  is  in  the 
other.  Indeed  the  absolnte  prohibition  of  lending  upon  any,  even  moderate 
interest' in  trod  aces  the  very  inconvenience  which  it  seems  meant  to  remedy. 
The  necessity  of  individuals  will  make  borrowing  unavoidable.  Without  some 
profit  allowed  by  law,  there  will  be  bnt  few  lenders;  and  those  principally  bad 
men,  who  will  break  through  the  law,  and  take  a  profit ;  and  then  will  endeavour 
M.  1. 1,  0. 10.     Tbta  pamgo  bstb  beennupected  (o  bs  ipniloiu. 
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to  Indemaifj  themaelre*  from  the  danger  of  the  penaltj,  by  making  that  profit 
r  *456 1  ^^'''^'tt'Qt-  ^  capital  ^dlatinctian  must  therefore  be  maae  between  s 
*■  ^  moderate  and  exorbitant  profit ;  to  the  former  of  which  we  usnally  gi\e 
the  name  of  Interest,  to  the  latter  the  truly  odious  appcllutioa  of  ui^ury :  th« 
former  ie  oeceesary  in  erery  civil  sUte,  if  it  were  but  to  exclude  the  latter, 
which  ought  never  to  be  tolerated  in  auy  well  regulated  society.  For,  as  the 
whole  of  this  mAtter  is  well  summed  up  b^  Grotiue,  (g)  '•  if  the  compensation 
allowed  bv  law  does  not  exceed  the  proportion  of  the  liazard  run,  or  fhe  want 
felt,  by  toe  loan,  its  allowance  is  neither  repugnant  to  the  reTealed  nor  the 
natural  law;  but  if  it  exceeds  those  bounds,  it  is  then  oppressiTe  usury;  and 
thoufdi  the  mnoicipal  laws  may  give  it  impunity,  they  can  never  make  it 
just" 

We  see  that  the  exorbitance  or  moderation  of  iitterest,  for  money  lent, 
depends  upon  two  circumsttuices ;  the  incouTenieuce  of  parting  with  it  for  the 

C resent  and  the  hoxsjrd  of  losing  it  entirely.  The  inconvenience  to  individual 
mders  can  never  be  estimated  by  laws ;  the  rate  therefore  of  general  interest 
must  depend  upon  the  usual  or  general  inconvenience.  This  results  entirely 
from  the  quantity  of  specie  or  current  money  in  the  kingdom;  fur  the  more 
specie  there  is  circulating  in  any  nation,  the  greater  superfluity  there  will  be, 
beyond  what  is  neoeaeary  to  carry  on  the  business  of  exchange  and  the  common 
concerns  of  life.  In  every  nation  or  public  community,  there  is  a  cerlaia 
quantity  of  money  thus  oeoessary,  which  a  person  well  skilled  in  political 
arithmetic  might  perhaps  caloul^  as  exactly,  as  a  private  banker  can  the 
demand  for  ninnjng  cash  in  his  own  shop ;  alt  above  this  necessary  quantity 
may  be  spared  or  lent,  without  much  inconvenieaoe  to  the  respective  lenders ; 
and  the  greater  this  national  euperflnity  is,  the  more  numerous  will  be  the 
lenders,  and  ^e  lower  ought  the  rata  of  the  national  interest  to  be;  but  where 
there  ia  not  enough  circuladng  cash,  or  barely  enough,  to  answer  the  ordinary 
uses  of  the  public,  interest  will  be  proportionably  lii^ :  foi  lenders  will  be  but 
few,  as  few  caa  submit  to  the  inconvenience  of  lending. 

r  *4S7  I  *^  ^^  ^^^  ba&ard  of  an  entire  loss  has  its  weight  in  the  regulation 
*■  -'of  interest :  hence,  the  better  the  security  the  lower  will  the  interest  be; 

the  rato  o(  interest  being  generally  in  a  compound  ratio,  formed  out  of  the 
inconvenieaee,  and  the  hazard.  And  as  if  there  were  no  iuconvenieiioe,  there 
should  be  no  interest  but  what  is  equivalent  to  the  hazard,  so,  if  there  were  no 
hasard  there  ought  to  be  no  interest,  save  only  what  arises  from  the  mere  incon- 
venience of  lending.  Thus,  if  tlie  quantity  of  specie  in  a  nation  be  such,  that 
the  general  inconvenience  of  leading  for  a  year  is  computed  to  amount  to  three 
per  cent. :  a  man  that  has  money  by  him  will  perhaps  lend  it  upon  a  good  per- 
sonal security  at^tw  per  oeni.,  allowing  two  for  the  hazard  run ;  he  will  lend  it 
upon  lauded  security  or  mortgage  at  four  per  eent^  the  hazard  being  proportion- 
ably  less ;  hut  lie  will  lend  it  to  the  state  on  the  maintenance  of  which  all  his 
property  dep^ds,  at  three  per  eetii^  the  hazard  being  none  at  all.  (21 ) 

But  sometimes  the  hazard  may  be  greater  than  the  mte  of  interest  allowed 
by  law  will  compensate.  And  this  gives  rise  to  the  practice  of,  1.  Bottomry, 
or  retpoMdentia.    2.  Policies  of  insurance.    3.  Annuities  upon  lives. 

And  first,  bottomrg  (whioh  origiually  arose  from  permitting  tiie  master  of  a 
ship,  in  a  foreign  country,  to  hypothecate  the  ship  in  ordor  to  raise  money  to 
refit)  is  in  the  nature  of  a  mortgage  of  a  ship ;  when  the  owner  takes  up  money 
winib.4p.i.  »,•.«,(■. 

(SI)  [This  proportJiiD  betv-eeo  the  Inconvcnienoe  and  the  two  deecriptiniu  of  Jiaxard  it 
entirety  arbitrary,  and  only  put  fur  an  exampte. 

Id  tbU  dieqnJFiition  npoii  tbe  pnociples  wbjoti  ragnlKte  the  rate  of  interest,  and  on  all  mA- 
Jects  connected  vith  potilioal  eoocomy,  the  uitbor  initeH  with  the  iuiiinoatiou  only  of  bis 
age :  hia  reawninf  ig  open  to  mnoh  observatjon,  bnt  m  the  sul^ect  is  only  oollatcnl,  and  cimld 
not  lie  eiplalned  eBtiHfEiFtnrilj  except  at  coneiderable  length,  I  tliink  it  bettor  to  content  myiwlf 
with  this  notice.    Colbridob] 
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to  enable  bini  to  cnrr;  on  his  voyage,  and  pledgee  the  keel  or  bottom  of  the  Bhip 
(part«'n  pro  toto)  as  a  secority  for  the  repayment.  In  which  oaae  it  is  under- 
stood, that  if  the  ship  be  lost,  the  lender  loses  also  his  whole  money ;  bat,  if  it 
retiirus  in  safetyj  then  he  shaU  receive  back  hie  principal,  and  also  toe  premium 
or  interest  agreiid  upon,  however  it  may  exoeed  the  legal  rate  of  interest  And 
this  is  allowed  to  be  a  valid  contract  in  all  trading  *iiations,  for  the  r»45gi 
benefit  of  oommerce,  and  by  reason  of  the  eitraordinary  hazard  mn  by  '^  ^ 
the  lender,  (/t)  And  in  this  case  the  ship  and  tacklie,  if  brought  Kome,  are 
answerable  (as  well  as  the  person  of  the  borrower)  for  the  money  lent.  But  if 
tim  loHn  is  not  upon  the  vessel,  bat  upon  the  goods  and  merchandise,  which 
must  necessarily  be  sold  or  exchanged  in  the  oonrse  of  the  vovage,  then  only 
the  borrower,  personally,  is  bound  to  answer  the  contract;  who,  therefore,  in 
this  case  ia  said  to  take  ap  money  at  regpondentia.  These  terms  are  also  applied 
to  coDtntcts  for  the  repayment  of  money  borrowed,  not  on  the  ship  and  goods 
only,  but  on  the  merehasard  of  the  voyage  itself;  when  a  man  lends  a  merchant 
I,(XK)t  to  be  employed  in  a  beneficial  trade,  with  condition  to  be  repaid  with 
extraordinary  interest,  in  case  snch  a  voyage  be  safely  performed:  (t)  which 
kind  of  agreement  is  Bometimes  called  fmrtHS  nautimm,  and  sometimes  umra 
maritima.  (j)  Bat  as  this  gave  an  opening  for  nsarioas  and  gaming  contracts, 
especially  apon  long  voyages,  it  was  enacted  by  the  atatate  19  Geo,  II,  c,  37, 
that  all  monies  lent  on  bottomry  or  at  raponaentia,  on  vessels  bonnd  to  or 
fVom  the  East  Indies,  shall  be  expressly  lent  only  apon  the  ship  or  upon  the 
merchandise;  that  the  lender  shall  have  the  benefit  of  salvMre;  (k)  and  that 
if  the  borrower  hath  not  an  interest  in  the  ship  or  in  the  effects  on  board, 
cqaal  to  the  valae  of  the  snm  borrowed,  be  shall  he  reapo&sible  to  the  leader 
for  so  much  of  the  principal  as  hath  oot  been  laid  oat,  with  legal  interest  and 
all  other  charges,  though  the  ship  and  merchandise  be  totally  lost.  (22) 

Secondly,  a  policy  of  imurance  is  a  contract  between  A  and  B,  that  upon  A'g 

Eftving  a  premium  eqnivalent  to  the  hazard  mn^  B  will  indemnify  or  insure 
im  against  a  particular  event.  This  is  founded  npon  one  of  the  same  princi- 
ples as  the  doctrine  of  interest  npon  loans,  that  of  hasard;  but  not  that  of 
inconvenience.  For  if  I  insure  a  ship  to  the  Levant,  and  back  again,  at  five 
per  cent ;  here  I  calculate  the  chance  that  ike  performs  her  voyage  to  be 
twenty  to  one  against  her  being  lost;  and,  if  she  be  lost,  I  lose  1000^  and  se,i 
61.    Now  this  is  much  the  same  as  if  I  lend  the  merchant,  whose  whole  for- 

(li)Uo'a.atiar.wiaf.M\.'tliAytM,ltxmtreat.^.\.,i>.n.    StBatt'ttaauf*,  e.  tt.    Cro.  Jac  1(8.  Bynkenh. 
gvitit.  inT. pHvat,  l.t.  c.  M. 
Ci)\9ii.tl.  rj^MoUor.OO.   HslyiM,IW.  fij  3m  book  I,  |wse  aSl- 

(33)  [The  general  Dstnre  of  a  rmrpondetMa  tNHid  is  tbU ;  Itw  bmrowei  bindi  himBslf  in  a 
lu^H  panal  anm,  npun  ouiulltioii  that  tbe  oliligaCion  idiall  be  vuid,  if  he  par  the  londer  the 
sum  borrowed,  and  so  much  a  montb  from  the  date  of  the  bond  bll  the  abip  orrjreg  at  a  cer- 
ta[a  port,  er  If  tbe  ship  be  Inxt  or  c&ptnred  in  the  eottrse  of  the  voyage.  7b»  respondontla 
hitere^C  ix  ftcqtietitlf  at  the  rote  of  furty  <ir  fitVf  pm  cent,  or  in  proportioii  to  the  riak  and 
proist  [if  the  vuftge.  Tbe  re^mndeDtia  lender  ina}  inimre  his  iDt«r««t  ia  the  8acc«sd  of  the 
Tor^e,  but  It  muHt  be  eipresjly  specified  in  the  policy  to  bo  reapondentia  iutereet:  ri  Burr. 
1391;  anleBs  there  is  a  portic-afar  unage  to  tbe  C(intrai7.  Park  Inx.  11.  A  lender  upon 
renpimilentia  is  not  obliged  to  pa;  salvage  or  avenge  \aiam,  Irat  he  ia  entitled  to  reoeive  Um 
whole  Rum  advanced,  provided  Vba  ihlp  sod  oargo  arrtve  at  the  port  of  deotiii^ieo ;  nor  will 
he  low  the  benefit  of  the  bond,  if  an  acoidMit  h^>pens  by  tbe  default  of  the  borrower  or  the 
captain  of  the  ^p.  Id.  431.  Nor  will  a  temporaTv  capture,  or  any  damage  ehurt  tj  the 
de«tracCi(iii  of  the  ehlp  defeat  hi<i  claim.    3  Park,  636,  m;  I  M.  and  S.  30. 

^There  bottomry  bonds  are  sealed,  and  the  money  paid,  the  pereon  bomwing  nms  ths 
hazard  of  all  iTubries  bf  etorm,  fire,  Ac,  before  the  beginning  of  the  voyage,  nnleM  it  be 
othemise provided.  As,  that,  if  tbe  ship  shall  not  arrice at  ruch  aplace  at  anch a  time,  &,e., 
then  the  contract  both  a  beKinoing  JVum  the  time  of  eeailog;  bnt  if  the  oondition  be.  that  IT 
each  ship  4hall  tail  from  Londmi  to  any  port  abroad,  and  shall  oot  urlve  there,  Aa.,  then,  &e,, 
the  cniitigency  hath  not  ita  beginning  till  tbe  departure.  Beawee  Let.  Mere.  143;  PaA,  606, 
A  lender  on  bottomry  oi  iBfputidentia  ix  not  liable  to  contribute  in  tbe  caae  of  general  aver- 
age, nor  ia  he  entitled  to  the  benelit  of  salvage.  Park,  627,  6U0 ;  4  H.  and  31ew.  141.  See, 
however,  Uarshal  on  Insurauoe,  8  idi.,  book  3.  In  the  case  of  hvpothecatioo  the  lender  m^ 
recover  tbe  BhIp  Itself  in  the  admhvlty  conrt^  but  not  in  botlaauy  <»  rMpoadentia.  See  6 
Uoore,  397. 
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r  *459 1  ^"^  '"^  embarked  in  this  vesse],  1002^  at  Hhe  rate  of  eight  per  cotU. 
•■  J   For  by  a  loan  I  should  be  immediately  out  of  pogeeaeion  of  my  money, 

the  incouTeDieoce  of  which  we  haTe  eapposed  equal  to  ikree  per  cent:  if 
therefore,  I  had  actually  lent  him  lOOi,  I  must  hare  added  31  pn  the  score  of 
iuconvenieDCe,  to  the  6J.  allowed  for  tiie  hazard,  which  together  would  have 
made  8J.  But,  as  upon  an  inenraDce,  I  am  never  out  of  poaseseion  of  my  moncT 
till  the  loss  actoally  happeue,  nothing  is  therein  allowed  upon  the  principle  of 
ineoDveoienoe,  but  all  upon  the  principle  of  hazard.  Thus,  too,  m  a  loan,  if 
the  chance  of  repayment  depends  upon  the  borrower's  life,  it  is  iiequent 
(besides  the  usnal  rate  of  interest)  for  the  borrower  to  hare  his  lite  insorra  till 
the  time  of  repayment ;  for  which  he  is  loaded  with  an  additional  premium, 
Bii)t«d  to  his  age  and  oonetitution.  Thus,  if  Sempronins  has  only  an  annuitj 
for  his  life,  andwonld  borrow  lOOi  of  Titius  for  a  year ;  the  inconvenience  and 
general  hazard  of  this  loan,  we  have  seen,  are  equivalent  to  5t,  which  is,  there- 
fore, the  legal  interest ;  but  there  is  also  a  special  hazard  in  this  case ;  for,  if 
Sempronins  dies  vrithin  the  year,  Titius  must  lose  the  whole  of  his  100/.  Sup- 
pose this  chance  to  be  as  one  to  ten :  it  will  foUow  that  the  extraordioaiy  has* 
ard  is  worth  102.  more,  and,  therefore,  that  the  reasonable  rate  of  interest  in 
this  case  would  he  fifteen  per  cent.  But  this  the  law,  to  avoid  abuses,  will  not 
permit  to  be  taken;  Sempronins  therefore. gives  Titius,  the  lender,  only  6L,  the 
legal  interest;  but  si)plie8  to  Qains,  an  insurer,  and  gives  him  the  other  lOL  to 
indemnity  Titius  against  the  extraordinary  hazard.  And  in  this  manner  may 
an?  extraordinary  or  particular  hazard  he  provided  against,  which  the  estat^- 
lisned  rate  of  interest  will  not  reach;  that  being  calculated  bv  the  state  to 
answer  only  the  ordinary  and  general  hazard,  together  with  the  lender's  incon- 
venience in  parting  with  his  specie  for  the  time.  But,  in  order  to  prevent  tliese 
insurances  mim  being  turned  into  a  mischievous  kind  of  gaming,  it  is  enacted 
by  statute  14  Gea  UI,  c  48,  that  no  inBurnnoe  shall  be  made  on  lives,  or  on 
any  other  event,  wherein  the  party  insured  hath  no  interest;  that  in  all  policies 
r  *460 1  ^^^  name  of  such  interested  party  shall  be  ^inserted ;  and  nothing  more 
1  -1   shall  be  recovered  thereon  than  the  amount  of  the  interest  of  the 

inenred. 

This  does  not,  however,  eiteni  to  marine  insurances,  which  were  provided 
for  by  a  prior  law  of  their  own.  The  learning  relating  to  these  insurances  hath 
of  late  years  been  greatly  improved  by  a  series  of  judicial  decisions;  which 
hare  now  established  the  law  in  such  a  variety  of  cases,  that  (if  well  and  judi- 
ciously collect«d)  they  would  form  a  very  complete  title  in  a  code  of  commer- 
cial jurisprudence:  bnt^  being  founded  on  equitable  principles  which  chiefly 
result  from  the  special  circumstances  of  the  case,  it  is  not  easy  to  reduce  them 
to  any  general  heads  in  mere  elementary  institutes,  (83)  Thna  much,  however, 
may  be  said;  that  being  contracts,  the  very  essence  of  which  consists  in  observ- 


ing the  purest  good  faith  and  integrity,  they  are  vacated  by  an^  the  least  shadow 
of  tnaaoT  undue  concealment;  and,  on  we  other  hand,  being  much  for  the 
benctit  and  extension  of  trade,  by  distributing  the  loss  or  gain  among  a  number 
of  adventurers,  they  are  greatly  encouraged  and  prote<3ed  both  by  common 
law  and  acts  of  parliament.  But  as  a  practice  had  obtained  of  iuBuring  lai^ 
sums  without  having  any  property  on  board,  which  were  called  insurances, 
interest  or  no  iniereet,  and  also  of  insuring  the  same  goods  several  times  over ; 
both  of  which  were  a  species  of  gaming  without  any  advantage  to  commerce^ 
and  were  denominated  wagering  policies:  it  is  therefore  enact^  by  the  statute 
19  Geo.  II,  c.  37,  that  all  insurances,  interest  or  no  interest,  or  witliout  larther 


dal  Law,  445  to  536.1 

Bee  alao  Haa  and  FhMpi  on  lumiTaiuw,  and  the  wvera]  tre«td£e«  on  Maritime  aod  UenwotCle 
Law  and  ContractR.    Also  Angell  on  Fire  and  Life  Inauranoe. 

The  enl^eot  is  too  broad  to  malw  anj  i)o1«b  n^on  tbe  text^  roasonoble  In  length,  of  mnob 
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proof  of  intereet  than  the  policy  itself,  or  by  vay  of  gaming  or  vt^rin^  or 
withoat  benefit  of  salvage  to  the  inrarer  (all  of  which  had  the  eame  pernicious 
tendency),  shall  be  totally  nnll  and  void,  except  apon  privateers  or  upon  ships 
or  merchandise  from  the  Spanish  and  PortngneBe  dominions,  for  reasons  suffi- 
ciently obvious;  and  that  no  r^-asfinrance  shall  be  lawful,  except  the  fbrmer  in- 
Barer  shall  be  insolvent,  a  bankrupt,  or  dead:  and  lastlr,  that,  m  the  East  India 
trade,  the  lender  of  money  on  bottomry,  or  at  respondentia,  Bhall  alone  have  a 
right  to  be  insured  for  the  mot>ey  lent,  and  the  borrower  *shall  (in  case  r « .g.  -i 
ofa  loss)  recover  no  more  upon  any  insurance  than  the  surplus  of  his  '-  ^ 
propertr,  above  the  valne  of  his  bottomry,  or  reipondentia  bond. 

Thiraly,  the  practice,  of  pnrchaaing  annuities  for  lives  at  a  oertain  price  or 
premium,  instead  of  advancing  the  same  sum  on  an  ordinary  loan,  arises  usually 
from  the  inability  of  the  borrower  to  give  the  lender  a  permanent  security  for 
the  return  of  the  money  borrowed,  at  any  one  period  of  time.  He  therefore 
Btipalates  (in  effeot)  to  repay  annually,  during  his  life,  some  part  of  the  money 
borrowed ;  together  with  legai  interest  for  so  much  of  the  pnncipal  as  annnaliy 
remains  unpaid,  and  an  additional  compensation  for  the  extraordinary  hazard 
run,  of  losing  that  principal  entirely  by  the  contingency  of  the  borrower^a  death : 
all  which  considerations,  neing  calculated  and  blended  together,  will  constitute 
the  just  proportion  or  quayitum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  must  depend  on  the  age,  constitution,  situa- 
tion, and  conduct  of  the  borrower;  and  therefore  the  price  of  snch  annuities 
cannot,  without  the  utmost  difficulty,  be  reduced  to  any  general  rales.  So  that 
if,  by  the  terms  of  the  contract,  the  lendei^s  principu  is  bona  fide  (and  not 
colonrably)  {I)  put  in  jeopardy,  no  inequality  of  price  will  make  it  an  usurious 
bargain ;  though,  under  some  circumstances  of  imposition,  it  may  be  relieved 
against  in  equity.  To  throw  however  some  check  upon  improvident  transactions 
of  this  kind,  which  are  asnally  carried  on  with  great  privacy,  the  statute  17 
Geo.  Ill,  c  36,  has  directed,  that  upon  the  sale  of  any  life  annnity  of  more  than 
the  valne  of  ten  pounds  per  nnnum  (unless  on  a  sufficient  pledge  of  lands  in 
fee-simple  or  stock  in  the  public  funds)  the  true  consideration,  which  shall  be  in 
money  only,  shall  be  set  forth  and  described  in  the  security  itself ;  and  a  memo- 
rial of  the  date  of  the  eecnrity,  of  the  names  of  the  parties,  cestuy  que  tmsta, 
eestuy  que  vies,  and  witnesses,  and  of  the  consideration  money,  shall  within 
twenty  days  after  its  execution  be  enrolled  in  the  court  of  chancery;  else  the 
security  shall  be  null  and  void ;  (S4)  ttnd,  in  case  of  collusive  practices  respecting 
the  consideration,  the  *court  in  which  any  action  is  brought  or  judg-  r«4i>n-| 
ment  obtained  upon  such  collusive  security,  may  order  the  same  to  be  i-  -I 

cancelled,  and  the  judgment  (if  any)  to  be  vacated :  and  also  all  contracts  for 
the  purchase  of  annuities  from  infants  shall  remain  utterly  void,  and  be  incapa- 
ble of  confirmation  after  such  infants  arrive  to  the  age  of  maturity.  But  to 
return  to  the  doctrine  of  common  intereet  on  loans: 

Upon  the  two  principles  of  Inconvenience  and  hazard,  compared  tt^tfaer, 
different  nations  have,  at  different  times,  established  different  rates  of  interesL 
The  Romans  at  one  time  allowed  centeaimce,  one  per  cent  monthly,  or  twelve  per 
cent  per  annum,  to  be  taken  for  common  loans ;  out  Justinian  (m)  reduced  it  to 

(l)  Cdrt*.  87 

r~;  Cod.  4,  It  M.    JTov.  a,  S4,  II,    AihoTteinlloaElon  ofthi 

at,  will  be  luenil  t«  tlw  ■■udi-iK.  notonlj  nirumleraUnding'thG ., 

•n,  wba  perpeHullj  n&r  to  thit  ilMri button.    Thni  Homes,  ad  Mkiui.  ns : 
Xoaani  putriJmglt  rnttottlbiu  luMia 
DitrurU  <n  porta  creiiliim  didtieere.    Dtcai 
rWui  AlbUi.  HilinaUienneeremolaal 
Unrl>.  QnM  rn|wrtf  f  pottrai  diHoc,  tricni  :  at, 
BtmaoAm  lenan  taam!  ram  unci*,  girfd  M  J 

nUtlieTcfnTetnbanb«rTa>l.thiitliiulrBlBCl»aIhenlearinlereBL.theBonimnadIrldtHlUioiir1ne<|Ulniis 

bu>  ha  laimdrM  ftrft,  aiio  or  vhlch  Uioj'  oUnwedta  b«lak«n  mouUily  ;  &ndtlili,  «hlcbWRslb«li1gheetr«tB 

(34)  [TheBtotatecitedhithetextwiurepeatAdbytbestatatBof  53  Geo.  Ill,  o.  141,  whleh 
tBHt'luimMl  act  TU  eiplained  by  tha  mbaeqneot  iHie  of  3  Geo.  IV,  c.  99.  and  iMtIf  by  that  nf 
7  Gen.  17,  c.  75.  By  tbete  thiM  acta  tb«  earolmfltiti  and  fomu  of  stiMlation  of  atiiiiii^  la- 
A^aiuUa  OK  now  ngulated.] 
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triertteg,  or  one-third  of  the  a»  or  csniMtma,  that  ia,  four  per  cent ;  hot  allowed 
higher  iutereat  to  be  taken  of  merchants,  becaoBe  there  the  hazard  was  greater. 
So,  too,  Grotiua  informs  us,  (n)  that  in  Holland  the  rate  of  interest  was  then 
r  «^gq  1  eight  jMf  *cen/  in  common  loans,  but  twelve  to  merchants.  And  Lord 
*■  ^  Bacon  was  desirons  of  iutroducinz  a  similar  policy  in  England :  (o)  bat 
onr  law  establishes  one  standard  for  all  alike,  where  the  pledge  of  secnrity  itself 
is  not  pnt  in  jeopardy ;  lest,  under  the  general  pretence  of  vague  and  indetermi- 
nate hazard,  a  door  should  be  opened  to  fraud  and  usury:  Irving  specific  haz- 
ards to  be  provided  againat  by  specific  insurances,  by  annuities  for  live^  or  by 
loans  upon  rMpoadeniia,  or  bottomry.  But  as  to  the  rate  of  legal  interest,  it 
has  varied  and  decreased  for  two  hundred  years  past,  according  as  the  quantity 
of  specie  in  the  kingdom  has  increased  by  aoceaeions  of  trade,  the  intrcnluctioii 
of  pai>er  credit,  and  other  circumstances.  The  statute  37  Uen.  VIII,  c  9,  con- 
fined interest  to  ten  per  cent,  and  so  did  the  statute  13  Eliz.  c  &  But  as, 
through  the  encouragements  given  in  her  reign  to  commerce,  the  nation  grew 
more  wealthy,  so  under  her  successor  the  statute  21  Jao.  I,  c.  17,  reduced  it  to 
eightper  cetU  ;  as  did  the  statute  12  Car.  II,  c  13,  to  six ;  and,  lastlv,  by  tiie 
statute  li  Ann.  st.  2,  c  16,  it  was  brought  down  to  five  per  cent  yearly,  which 
is  now  the  extremity  of  legal  interest  that  can  be  taken.  (25)    But  yet,  if  a  con- 

iej  oallcct  tmni  cenlalma.  ■monntlnir  ynriy  to  twalte  per  tail.  Sow  u 
raonly  nnd  tocxpreMUiTlKWinil  lain,  will  wu  illfUlMe  liilo  t««lvi 
iwclve  imiDUily  paymenU  ih-  kikIiii  nora  hdd  ta  omonnt  ■aoaiiU;  tu  ana  , . . 

- .„  ..le  «nin>  ana  were  aynontniiiiu  to  lh«  Bmro  entalmm.    And  all  kxrer  r 

...TeilaniifnlBiiMilafleuritliigloiltsrelailinUiey  bon (» Ml* oenualnBl mat/,  or  iinir* 

ir  (he  seTorul  iuiiltl|iJca  ofths  tmcia,  or  ilumlMinnl  |«rUar  Itieot,  were  knonni  !>;  dlfl^reiii  nai 


eat.    Kmrutlniu  M 


,... ,  M,   tHau.  aaimeiHa.  trmlt.  Hfi. .. .. 

\nlim  ntpai-arOj  t,  t,i.  t,e,  1,  a.  v,  ia.  11.  Hasta,  ordiiwlHClnialpaTUurBiiai.  Jy. 
OrS.  fur.  eie.  1. 1,  i  47.  Tlila  lieins  prunlHd,  ths  folkiwfiia  table  will  eteutr  exUbU 
na  o/tiM  a>.  and  Ike  danoraliuUkMU  of  Ua  nte  ct  tolnaM  : 


MWaaM... 
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(85)  [If  tlM  vsary  aria*  trom  error  la  oomputaUim,  It  will  not  Titltnte.  Cro.  Car.  501 ;  3  Bla, 
Hop.  TSU ;  1  Camp.  14U.  BxorliiUDt  diiionDDt  to  ioclnce  the  aoueptoT  to  take  ap  »  bill  bcfora 
It  la  due  18  not  ararioiu,  because  there  muxt  l>e  a  loan  or  forbcaTtuice  iif  payment,  or  tame 
deviM  for  lh«  puipoee  of  coupeHliag  nr  evading  the  appeamiice  of  a  loan  or  furbearance. 
4  EiUtt,  55 ;  5  E«p.  11 ;  Feabe,  200  ^  1  B.  and  P.  144 ;  4  Tannt.  810.  Nor  if  the  charge  alli^eed 
ta  be  nsuiiuna  In  fairlj  referable  to  tbe  trouble,  expense,  rtc.,  in  the  traQHctlon.  3  B.  sniTp. 
154;  4  M.  and  S.  192;  S  T.  B.  tElS;  1  Had.  Kep.  112;  1  Camp.  177;  16  Ym.  190.  Baukera 
naf  charge  their  uaoal  oommisutm  Uejond  lend  interest.  S  T.  B.  52.  The  porchafe  of  so 
annuity  at  ever  bu  chnap  a  rate,  irill  nutpiina  jaeie  be  uiiniioiu,  bnt  if  it  be  for  years,  or  an 
eipreag  afrreeuieut  to  repuroboM,  and  on  calcalation  more  than  the  principle  with  lefral  intertnit 
la  to  be  returned  It  wilL  3  B.  and  P.  151 ;  3  B.  and  A.  666.  And  if  part  of  the  advance  be  in 
Boodji,  it  miiat  be  ehuwD  that  they  were  not  uvercharged  in  price.  Dim;.  735 ;  1  Enp.  40 ;  i 
Camp.  375;  Holt.  N.  P.  C.  3&6.  A  luao  made  retumalile  on  a  certain  day,  nu  pHyinent  of  a  sain 
bojonjd  le^  interest,  on  dufault  tben-uf,  may  t>e  apmallg  and  not  usariuiu  InCerent,  the  iutrn- 
tiun  of  the  parties  beias;  the  criterion  in  all  tasee.  If  money  tie  lent  oo  ri^k  at  niiirc  than  lc;nl 
interest,  and  the  oamalty  afiiicta  the  tHf«r«at  ualy,it  Ib  nsnir,  not  an  if  it  affecta  tile  principal 
alto.  Cro.  J.  506;  3  Wils.  395.  The  aeurv  must  lie  part  of  the  euntiactiuiteinpeption.  and  be- 
ing void  in  it8  conimenoement,  it  1m  »i  in  all  its  iiUgea  :  Dons.  TXi ;  1  Stark.  SSTi ;  though  bUU  of 
exohuige  an  tainted,  are  by  tbu  OH  Geo.  Ill,  c.  93,  reniterea  valid  in  the  hands  of  a  botia  Jid» 
bolder,  imleaa  he  ha«  actutd  notice  of  the  unary ;  hut  if  the  drawer  of  a  bill  traoafer  it  Itir  a  vain- 
able  OMidderation,  he  cannot  eet  up  antecedent  U'lur;  witli  the  acoeptor  a»  a  defence.  4  Bar. 
and  Aid.  216.  A  security  with  le^l  interest  only,  snbatitntod  for  one  that  (s  DsarionK,  is  valid. 
1  Camp.  165,  n. ;  2Tannt.l84;  HStArk.237.  Taking  usurious  hiterost  on  a  6oihi  ;tif«  debt,  does 
not  destiny  the  debt.  1  H.  B.  4<iS;  1  T.  K.  153;  2  Vea.  667;  1  Sauud.  295.  Thep«»a»yarthre« 
timea  the  amount  of  tbe  principal,  is  not  incurred,  till  the  uMnrions  intvrest  hu<  been  actually  m- 
Mived;  and  the  action  most  b«  bruoght  within  one  fear  aiWwaida.  !t  Bia.  Rep.  792;  SB.  aiid 
F.  381;  lSannd.296,  a.] 
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tract  which  carries  interest  bo  made  in  a  foreign  country,  onr  cottrts  will  direct 
the  payment  of  interest  according  to  the  law  of  that  country  in  which  the  con- 
tract  was  made.  ( «)  Thni,  Irish,  American,  Turkish,  and  Indian  interest, 
have  *been  allowed  in  our  courts  to  the  amount  of  even  twelve  per  ,  ,  .^ .  -. 
cent :  for  the  moderation  or  exorbitunce  of  interest  depends  upon  local   ^  J 

circumstances ;  and  the  refusal  to  enforce  such  contracts  would  put  a  stop  to  all 
foreign  trade.  (36)  And,  by  statute  U  Cfeo.  Ill,  c.  ?9,  all  mortgages  and  other 
securities  upon  estates  or  other  property  in  Ireland  or  the  plantations,  bearing 
interest  not  exceeding  six  p«r  cent,  shall  be  legal ;  though  executed  in  the  king- 
dom of  Great  Britain ;  unless  the  money  lent  shall  be  known  at  the  time  to 
exceed  the  value  of  the  thing  in  pledge ;  in  which  case,  aUo,  to  prevent  usurious 
contracts  at  home  under  colour  of  such  foreign  securities,  the  boirower  shall  for- 
feit trehle  the  sum  so  borrowed.  (2?) 

4.  The  last  general  species  of  contracts,  which  I  have  to  mention,  is  that  of 
dibt ;  wherebv  a  cAota  in  action,  oe  right  to  a  certain  sum  of  money,  is  mutually 
ikcqnired  and  lost  (o)  This  may  be  the  counterpart  of,  and  arise  from,  any  oi 
the  other  species  of  contracts.  As,  in  case  of  a  sale  where  the  price  is  not  paid 
in  ready  money,  the  vendee  becomes  indebted  to  the  vendor  for  the  sum  agreed 
on ;  and  the  vendor  has  a  property  in  this  price,  as  a  chose  in  action,  by  means 
of  this  contract  of  debt;  In  bailment,  if  the  bailee  loses  or  detains  a  sum  of 
money  bailed  to  him  for  any  special  purpose,  he  becomes  indebted  to  the  bailor 
in  the  same  numerical  sum,  upon  his  implied  contract,  that  he  should  execute 
the  trust  reposed  in  him,  or  repay  the  money  to  the  bailor.  Upon  hiring  or 
borrowing,  the  hirer  or  borrower,  at  the  same  time  that  he  acquires  a  property 
in  the  thing  lent,  may  also  become  indebted  to  the  lender,  upon  his  contract  to 
restore  the  money  borrowed,  to  pay  the  prioe  or  premium  of  the  loan,  the  hire 
of  the  horse,  or  the  like.  Any  contract,  in  short,  whereby  a  determinate  sum  of 
money  becomes  due  to  any  person,  aud  is  not  paid,  but  remains  in  action  merely, 
is  a  contract  of  debt  And,  taken  in  this  light,  it  comprehends  a  great  variety 
of  'acquisition ;  bein^  usually  divided  into  debts  of  record,  debts  oy  r  ^abk  -i 
special,  and  debts  by  eimple  contract  *-  ^ 

A  debt  of  record  (38)  is  a  sum  of  money,  which  appears  to  he  due  by  the  evi- 
dence of  a  court  of  record.    Thus,  when  any  specific  sum  is  adjudged  to  be  due 

(J»  1  Bq.  Ck.  Abr.  tSt.    1  P.  Wnu.  ISS.  (^  F.  K.  B.  U9. 

notseelugeiienllP. 'Wnii.39K,696:  ST.  K. 
;  sVem.  :&&;  3Atk.7S7;  lT«e.427i  Comjii 
on  TTrarr,  153.] 

(27)  The  law  of  nsary  In  England  hu  undergoiia  rsdical  alteratioD  dnoe  thsM  Commentft- 
ime  were  pnbUahed.  By  atotate  5  uiU  6  TUIiam  IT,  o.  41.  bitli  &nd  other  secnrities  Eire  not  to 
be  totally  void  becMiae  ft  higher  rate  of  interest  U  reverved  than  was  allowed  by  the  statnM  ot 
13  Anne.  By  gt«tnte  3  and  4  William  IV,  o.  9H.  and  1  Tio.  □.  SO,  bills  and  notes  payable  within 
twelve  montlia  ara  exempted  tram  the  lavs  toi  the  prevention  of  nsorr.  The  Btatnte  2  and  3 
Tic  0,  37,  provides  that  no  bill  of  exchange  or  pronusBoiy  note  made  payable  at  or  within 
twelve  month*  alter  dale,  or  having  not  mure  than  twelve  monUu  to  ran,  nor  any  ooutract  of 
louL  6ir  more  than  lOL,  ihall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  boy  or  receive,  or  allow  interact  in  diitoonnting,  or  negotiating  any  Bnch  bill  nr 
nnta,  be  void,  nor  any  penonBolendinEbe  liable  to  the  penamesof  the  uenTj  lavs;  bnttbis  re- 
laxation nf  the  law  wax  not  to  eitena  to  loans  on  the  seonrity  of  lands.  And  still  later  the 
atotate  17  and  18  Tie.  o.  90,  reciting  that  it  is  "  expedient  to  repeal  the  laws  at  present  in  foroe 
relaUng  to  usary,"  pimwoda  to  reped  the  sbstntotr  penaltaes  for  nmrf ,  with  a  saving,  however, 
of  the  rights,  remedies  or  liabilities  nf  any  person  m  respect  tc  previons  traneaotioiu. 

There  ie  very  little  uniformity  in  tiie  iiit«re)it  and  nsniy  laws  of  the  state*  of  the  Ameriaan 
Union.  In  some  of  tliem  the  rate  of  interest  ie  fixed  for  all  cases  in  wbioh  it  la  allowed  at  all : 
In  others  it  is  prescribed,  bot  with  permission  tu  the  parties  to  agree  upon  a  higher  rat^  not  to 
exceed  a  certain  peroentase  meatiimed;  in  some,  a  reservation  m  osonons  interest  renders  the 
contract  void,  in  others,  it  makes  the  lender  liable  to  a  penalty  only,  and  in  still  others,  the 
lender  is  only  precluded  fVom  recovering  the  asuiions  Interest. 

(38)  [DeUtd  or  ixnttraett  afraeord,  beiug  sanodoned  in  tdieir  creation  by  some  oonit  or  magift. 
tmtn.  havinr  nompelant  Jnnsdictiun,  have  certain  particnlar  properties  distinguishing  them  as 
Ie  oontraoti  as  from  specialties.  Ist.  TheMi  debts  or  oontraots  cannot  in  pleod- 
"    ■  ■  ■  .    .  .    .     ^  illegality  in  the  transactioii  m 
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from  the  defendanttotfae plaintiff,  on  SBUtioBorBBil at  1aw;ttiMi0»c«BtTMt 
of  tiie  highest  iiatsre,  being  aBtablished  1^  tbesmtenoeof  aoonrt  ofjndicatHra 
Debta  upon  reeogniEanoe  are  iJso  a  sam  of  money,  reeogDiHd  or  aeknowledged 
to  be  due  to  the  oro  vn  or  a  enbject,  in  the  ]ne«moe  of  some  oonrt  or  iBi^Btarat«^ 
vith  a  c<»ditioD  that  soofa  aoknowledgment  tibaii  be  rmd  Tipon  ttte  mpfiemtace 
of  tbe  party,  his  good  bebavionr,  or  the  like ;  mi  tbeee,  together  witb  gtatotei 
merobant  aod  statatee  staple,  &a>  if  forfeited  by  Do»-perfbrniaBoe t^  tbeeoadi- 
tion,  are  also  ranked  among  this  flrst  and  priBcipal  cIms  of  debt*,  ris:  debts  of 
record ;  sines  tbe  oootnet,  mi  which  they  are  fovaded,  is  witBeMed  hnf  tb»  bigh* 
est  kind  of  evidence,  vie,  by  matter  of  reeord. 

Debts  by  ^eaaUy,  or  traeciai  eontmot,  are  sodi  ulierebif  ■  bib  of  nraaeT 
beoomes,  or  is  acknowledged  to  be,  dnc  by  deed  or  MstrHO^  nnder  seaL  Snch 
as  by  deed  of  covenant,  by  deed  of  sale,  by  loose  reaeTving  rent^  or  by  b(H>d  or 
obligation ;  which  last  we  took  oocaeton  to  explain  in  tha  tweMieth  cha{it«4r  of 
the  present  book ;  and  Vbtn  Aowed  that  it  is  a  creation  or  acknoWle^iment  of 
a  debt  fhnn  the  obligor  to  the  oUigoe,  nnless  the  obligor  perfurms  a  conditMHi 
ttierennto  nsoidly  anaeSed,  as  tbe  payment  of  rent  or  meaey  borrowed,  the 
observanee  of  a  eoTeaant,  and  the  like ;  vm  finlnre  of  which  the  bond  beccmes 
forfedted  and  tbe  debt  becomes  due  in  law.  These  are  looked  apon  as  tbe  next 
class  of  debta  after  those  of  veoord,  being  ooaflrmed  by  special  erideBCe,  nnd^ 
WaA. 

Debts  by  ninpls  eotUraH  are  sn^  where  the  contract  apm  which  tbe  oUi^ 
tion  arides  is  neither  ascertained  by  matter  of  record,  sor  yet  by  deed  vr  epeeoA 
inetfam^t,  bst  b;  mere  onA  evidence,  the  most  simple  of  aoy;  er  by 
r  *466 1  t^*^  *nnsealed,  which  are  oiqiable  ef  a  more  easy  proo^  and  (tbeiefoie 
*-  ^   only)  better,  than  a  verbal  pr<»nise.    It  is  easy  to  see  into  what  a  vast 

TBTtety  of  (AiwatioDt  this  last  iriass  may  be  branched  oat,  tbroagh  Ae  noraer- 
OQs  contracts  for  money,  which  sre  not  only  exjxressed  by  Utc  parties,  bnt  vii^ 
tnally  implied  in  law.  Some  of  tJiese  we  have  alreadv  occaBionally  hinted  at ;  and 
tbe  rest,  to  avoid  repetition,  most  be  referred  to  tttose  particnW  be«d8  in  the 
third  book  of  these  Commentaries,  where  tbe  breach  oi  snch  contracts  will  be 
eonsidered.  I  shall  only  observe  at  praaent,  that  by  the  statnte  2S  Car.  II,  &  3, 
BO  executor  or  administrator  shall  be  charged  npon  any  special  promise  to  answer 
damages,  ont  of  his  own  estate,  and  no  person  shall  be  coargea  npon  any  prom- 
ieeto  answer  for  the  debt  of  default  of  another,  or  tipoii  uiy  agreement  in  con- 

'Mtob  tfiej  an  finuided,  and  if  a  ^d^tnebt  be  MfeneoiM,  that  ahe uibbImiw wfll  aAirino 
aasireT  to  an  aotltm  nf  debt  upon  it,  toid  the  only  «i>«riie  for  tlra  deftndant  la  to  Rvtma  it  br 
writ  of  Brror.  2  Borr.  1006;  4  Eaat,  311  i  9  Lev.  161:  Gmb.  oa  U.  and  T.  109;  Qilb.  DeUy 
412 :  Telv.  156 ;  Ttdd.  «th  ed.  1153.  And  flwagh  tidra  penoOa,  \rtio  ham  been  deftaadcd  bv 
a  oMluElve  indgment,  may  Aim  gnob  fhuid,  so  m  to  prevent  tbenuelVM  fram  b«tiig  ptcitBdicml 
bj  It,  13  shi.  0.  8;  2  Manh.  393 ;  1  Taunt.  ff7,  tbe  partiffi  to  iaeh  ladgnMiH  an  eetopped 
at  taw  for  pleading  mch  a  plea,  and  most  hi  gefieral  apply  for  KHef  ta  a  eovt  at  aqeitj. 
13BI{i.a.S;  3  Manb.  3K;  7Taatrt.9>';  1  AiiHtr.  8.  Tbare  f^  howava,  ana  taetaOM in  wkkh 
a  party  may  applf  to  the  eutnmoa  law  «mH  to  ntttw  Jnagnieat  Hide,  vta.:  wberait' 


___j  unied  npon  a  waiTant  of  attorney, jriren  i 
byfrand;  in  whieh  t  ..-■..     .x   .   ■ 

tnoity  to  nudst  tbe  o -j  ^ p, , j  „ _,  ^ . . 

Itancea,  Ola  oonrt  will  afford  relief  npnn  a  (nimmsry  a^katlon.  Ikiegl.  196;  CswpL73lj  i 
Hen.  Bla.  1h.  Seniblt,  not  so  ineicbegnoT;  1  An^Ii.?,  B.  ADollMr  pecatiar  pnvertif  at  a 
ooQtntct  uf  record  is,  tbat  Ita  eiisumee,  if  diepnted,  isBfit  be  tried  W  tenMctJan  of  fte  raemd, 
entry  of  reoomiiianeo,  tc,  and  not  by  a  ju^of  tbe  oiraady.  in«.  6(a  ed.  997.7%  Bat 
nuttritliBlJindiiiB,  idnee  the  act  of  nmoti,  an  Iri.4h  Jniipnent  iaaraeotd)  yetit  iauMy  pro^abla 
by  an  einmiaed  cony  on  oatb,  and  tlrerefoTe  it  is  only  triable  by  a  futj,  t  Bast;  4rj.  Aontber 
qnality,  and  ono  M  tbe  moat  tmnnrumt,  ia,  that  a  Jodnaent  wban  doefcetad  bude  tbe  land  as 
agatnat  mbtieqnent  pnfchaseTj :  ^dd.  flih  ed.  966,  987  ;  and  KuA  a  JndnMBt  lod  tecogoii- 
anoe  ie  entitled  to  preforenoe  In  a  Bpeciirftyand  other  debtoef  aainArlMriiBtare.  B  T.  B. 
384 ;  Tidd.  6th  edit.  9S7.  La»tly,  tf  a  Jadgnirat  be  obtained  exprauly  tat  a  akaple  enatnot  or 
gpecialty  debt,  andaut  aia  coUatend  secnrfty,  fiie  InfeHot  demaiid  la  merged,  aoooidiiif  to  Oa 
rate  Iranjil  in  tmn  jvdieatmm,bnt^f  the  Jtidgaietit  were  obtained  merdy  aa  a orilateru  aeeo- 
rity,  the  creditor  retains  an  eleetion  to  procoed  eltber  m  ttie  jodgmaotMlBCHkaaaearilj.  S 
Baet,  256.]  * 
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sideratioD  of  mftrrlage,  or  upon  any  eonbnet  m  Bsk  of  say  real  tttate,  or  apoa 
anT  agreemeat  thftt  ia  not  to  be  perfann^d  irithin  one  yem-  from  the  making ; 
uBless  the  ^reemeHt  or  some  memonadQm  tbereof  be  in  writing,  and  signed 
hf  the  party  faimtelf,  or  by  his  a&tfaotity.  (S9) 

Bnt  tiiere  ie  one  species  of  debti  upon  simple  contract^  ifhich,  being  a  trana- 
aotipn  Bov  introdaced  into  all  sorts  of  oiril  life^  Tinder  the  name  oi paper  credit, 
deserves  a  more  partionlor  re^rd.  These  Are  debts  by  biUt  »f  exchange,  and 
promtssorif  notea. 

A  bifl  of  exehaitffe  is  a  seoarity,  originally  inrentdd  among  merchants  in  dif- 
ferent conntriee,  for  the  more  esav  remittance  of  money  from  the  one  to  the 
otiier,  irhiflh  has  sihoe  spread  itself  into  almost  all  pecuniary  transactions.  It  is 
an  open  lett«r  of  request  flwm  One  man  to  another,  desiring  him  to  pay  a  sura 
named  therein  to  a  tnird  person  on  hia  accnnnt ;  by  which  means  a  man  at  the 
nwrt  dbtant  part  of  tlie  world  may  have  money  remitted  to  him  from  any  trad- 
ing country.  If  A  lirM  in  Jamaioa,  and  owes  B;  who  lives  in  England,  1000?., 
now  if  0  be  ^itig  from  BnglMid  to  Jamaica,  he  may  pay  B  this  1000^  and 
take  a  bill  of  eicnaiige  drawn  by  B  in  Bngland  upon  A  in  Jamaica,  and  reoeive 
it  when  he  comes  thither.  Thus  does  B  receive  his  debt,  at  any  distance  of 
place,  by  transferring  it  to  C ;  who  carries  over  hie  moaey  *in  paper  j-  ^ .  .^  -. 
credit^  witbont  danger  of  robbery  or  loss.    This  method  is  said  to  have   '-  ^ 

been  broaght  into  general  use  by  the  Jews  and  Lombards,  when  banished  for 
their  Usury  and  other  vi(»s ;  in  order  the  more  easily  to  draw  their  ettecta  out 
of  France  and  England  into  those  oonntries  in  which  they  had  chosen  to  reside. 
But  the  invention  of  it  was  a  little  earlier;  for  the  Jews  were  banished  out  of 
Guienne  in  1287,  and  out  of  England  in  1290 ;  (r)  and  in  1936  the  nee  of  paper 
credit  waa  introduced  into  the  Mogul  empire  in  China.  («)  In  common  speech 
such  a  bill  is  fteqnentiy  called  a  draft,  bnt  a  biU  qfexchan§e  is  the  more  legal 
as  well  as  mercantile  expression.  The  person,  however,  who  writes  this  letter, 
is  called  in  law  the  drawer,  and  he  to  whom  it  is  written  the  drawee;  and  the 
third  person,  or  negotiator,  to  whom  it  is  payable  (whether  especially  named,  or 
the  &«arsf' generally)  is  called  the^vM. 

These  bills  an  eitner /orat^n  or  iiuand;  foreign,  when  drawn  by  a  merchant 
residing  abroad  npon  hil  correspondent  in  England,  or  vice  veria;  and  inland, 
when  both  the  drawer  and  drawee  reside  within  the  kingdom.  Formerly  for- 
eign bills  of  exchange  were  mnch  more  regarded  in  the  eye  of  the  law  than  in- 
land ones,  as  being  thought  of  more  public  concern  in  the  advancement  of 
trade  and  Commerce.  Bnt  now  by  two  statutes,  the  one  9  and  10  Wm.  Ill,  c. 
17,  the  other  3  and  4  Ann.  e.  9,  inlaud  bills  of  fexchangv  are  pnt  upon  the  same 
footing  as  foreign  ones ;  what  Was  the  law  and  custom  of  merchants  with  re- 
gard to  the  one,  and  taken  notice  of  merely  as  such,  (t)  being  by  those  statutes 
expressly  enacted  with  regard  to  the  other.  So  that  now  there  is  not  in  law 
any  manner  of  difference  oetween  them.  (30) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct  engagement  in 
writing,  to  pay  a  sum  specifled  at  the  tima  therein  limited  to  a  {>er8on  therein 
named,  or  sometimes  to  his  order,  or  often  to  the  bearer  at  large.    These  also, 

frj  1  Olrte.  HM.  In*.  Mi,  MO.  fi  Mod.  Un.  lOit.  It,  US;  ft)  BM.  Abr.  ■. 

(3?)  TJpnn  thii  RnbJDot  in  ^neral,  see  Bnnrne on  the  Statnto  of  PraiiilBi  t,  vsloable  and  reU- 
able  tr^^atiAo.     Aleo  tae  tiOatiseK  uii  coattaca. 

(M)  Tbere  is  thii  yerj  imptirUat  diffsrauce,  that  in  Hie  obM  elf  ft  foreign  bllL  In  order  to  bind 
the  invcv  and  indoners  it  l»  aaceMfitr  Chat  <C  be  protextsd  if  diibunored,  while  in  the  case  of 
aDiDlandbill,  KUboucb  theramii7bei|lnite«t,itMiiDt  euent^tl,  and  theUabilttrof  thedntwai 
and  indoraars  will  bd^iod  br  dae  itotiao  cif  disbouor  withfrat  it.  Bnmmgha  d.  P^rkioa,  Holt 
in ;  Harris  p,  BeiHon.  2  Str«.  9lO ;  IFindle  e.  Andrawe.  J  Bafn.  oad  Aid.  695.  The  eame  dif- 
fbrence  is  ramigniifld  in  thU  conntty.     Bdw.  oa  Bills,  684,  SSi, 

The  icveral  staloa  of  the  American  TTainhan  "f  <ar  fbreign  to  respect  to  eaati  other,  that  a 
bill  dia«Ti  In  one  npou  another  is  to  bo  eoniidereti  a  fon^fa  bilL  Bncklier  e.  Finlej,  2  Pet, 
686 ;  Hartrideo  r.  Weiwon,  i  Oon.  101 ;  AtWater  e.  8treeti.  1  Donx.  Mich,  466  i  Carter  .e.  Union 
Bank,  7  aantph  548:  Chenowith  t.  Chamberlain,  fl  B.  Moor.  60;  WbUj!  v.  Whit«he»d,  15  Wend. 
Mli  HaUiday  c.  HcDong^  SO  Wend.  81. 
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br  the  same  statute,  3  and  4  Ann.  o.  9,  are  made  assignable  and  indotaable  in 
like  maoDer  as  billa  of  exohange.  Bat,  by  statute  15  Goo.  Ill,  a.  61,  all  pro- 
r  *46S  1  "^'^^''7  °^  other  notes,  *bilts  of  exchange,  drafts,  and  nndettaktngs  in 
*■  ^  vriting,  being  negotiable  or  transferable,  for  the  payment  of  lesa  than 
tventy  shillings,  are  declaied  to  be  nail  and  void;  and  it  is  made  penal  tt  utter 
or  publish  any  such ;  they,  being  deemed  prejudicial  to  trade  and  public 
credit.  And  by  17  Gea  III,  c  30,  all  snoh  notes,  bills,  drafts  and  undertaKings, 
to  the  amonnt  of  twenty  shillings,  and  less  than  five  pounds,  are  subjected  to 
many  other  regnlations  and  formalities;  the  omission  of  any  one  of  which 
vacates  the  seoarity,  and  is  penal  to  him  that  utters  it.  (31) 

The  payee,  we  may  observe,  either  of  a  bill  of  exchange  or  promiasoty  note^ 
has  clearly  a  property  vested  in  him  (not  iodeed  in  possession  bat  in  action)  by 
the  express  contract  of  the  drawer  in  the  case  of  a  promissory  note,  and,  in  the 
case  of  a  bill  of  exchange,  by  his  implied  contract,  via. :  th^  provided  the  drawee 
does  not  pay  the  bill,  the  drawer  will:  for  which  reason  it  is  nsaal  in  bills  of 
exchange  to  express  that  tJie  value  thereof  hath  been  received  by  the  drawer ;  (m) 
in  order  to  show  the  consideration,  upon  which  the  implied  oontmot  of  repay- 
ment arises.  And  this  property,  so  vested,  mar  be  transferred  and  assigned 
from  the  payee  to  any  other  man ;  contrary  to  tne  general  rule  of  the  common 
law,that  no  choie  in  acticn  is  assignable:  which  assignment  is  the  life  of  paper 
credit  It  may  therefore  be  of  some  use  to  mention  a  &w  of  the  principal  inci- 
dents attending  this  transfer  or  assignment,  in  order  to  make  it  r^ular,  and 
thereby  to  charge  the  drawer  with  the  payment  of  the  debt  to  oth^  persons 
than  those  with  whom  he  originally  contracted. 

In  the  first  place,  then,  the  payee,  or  person  to  whom  or  whose  order  satAi 
bill  of  exchange  or  promiBsorr  note  is  payable,  may  by  indorsement,  or  writing 
his  name  in  doreo,  or  on  the  back  of  it,  assign  over  nis  whole  proper^  to  the 
bearer,  or  else  to  another  person  by  name,  either  of  whom  is  then  oalled  the  in- 
dorsee; and  he  may  assign  the  same  to  another,  and  so  on  in  infinitum.  And 
a  promissory  note,  payable  to  A,  or  bearer,  is  negotiable  withont  any  Indorse- 
r  ^jgQ  1  ment,  and  payment  thereof  may  be  demanded  by  any  bearer  *of  it.  (») 
I-  -I   But,  in  case  of  a  bill  of  exchange,  the  payee,  or  the  indorsee  (whether 

it  be  a  general  or  particular  indorsement),  is  to  go  to  the  drawee,  and  offer  his 
hill  for  acceptance;  which  acceptance  (so  as  to  charge  the  drawer  with  costs) 
must  be  in  writing,  under  or  on  the  back  of  the  bill.  If  the  drawee  accepts  the 
bill,  either  verbally  or  in  writing,  (tr)  he  then  makes  himself  liable  to  pay  it ; 
this  being  now  a  contract  on  his  side,  grounded  on  an  acknowledgment  that 
the  drawer  has  effects  in  his  hands,  or  at  least  credit  sufficient  to  warrant  the 
payment  If  the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value  of  2(U. 
or  upwards,  and  expressed  to  be  for  value  received,  the  payee  or  indorsee  may 
protest  it  for  non-acceptance;  which  protest  must  he  made  in  writing,  under  * 
copy  of  such  bill  of  exchange,  by  some  notary  public ;  or,  if  no  snch  notary  be 
resident  in  the  pl»oe,  then  by  any  other  substaatial  inhabitant  in  the  presence 
of  two  credible  witnesses ;  and  notice  of  snoh  protest  must,  within  fourteen 
days  after,  be  given  to  the  drawer.  (32) 

raj  Bira.  »tl.  r*J19l>a«.IU.    Onot  v.  VM^tun,  T.    40«a.in,&B.  (WJSnr*.  MM. 


BtatDta  Str aad  ti?  Tic.  o.  106,  and  pravious  aeti. 

(^)  {With  raspeot  Ui  acoeptana)  and  protect,  the  \str  noif  ie,  in  Mveral  nuteri*)  pninta,  dif- 
ferent Ihjm  the  Biatement  uf  it  xa  the  text.  AocepCtuioe  i«  not  neoeesarj,  thini^  uuual  uid 
dedirable,  on  billa  payable  at  a  certain  tine :  bat  irhen  the  hil!  is  payable  at  a  certain  diKaaoe 
of  time  ^ter  »lght,  then  aoceptonoe  Xa  saealiaX  and  Hhaald  nut  be  del^^,  beoan«e  (aa  Uie  tioM 
for  payment  uf  the  bill  Auea  not  begin  ta  ran  till  it  is  aoceptod  :  6  T.  R.  2t8 ;  Bayl.  IIS ; 
Cbttty  un  Bills,  £68),  the  redponaibility  of  the  drawer  wnuld  l>e  thereby  protraotad.  Accapt- 
ance  of  an  inlaw]  bill  can  ootr  be  in  wiiting  only  on  the  fhce  of  the  bill  itself,  by  1  and  S  Geo. 
lY,  0.  78;  thongh  formeriy,  aa  t«  theeate  itiU  nith  foreiiiit  billa.  it  migbt  hare  iMeo  reitwl,  or 
Id  writing  on  any  other  paper.  4  Ka-tt,  S7 ;  5  id.  514.  But  in  all  caaos,  whether  oTbd  inland  ur 
foreign  bill,  if  it  bo  proMuted  and  aooeptaiioe  is  reAued,  piumpl  notioo  ^witiiin  foorteea  d^f* 
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But  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance  be  fiiiU 
or  refasea  to  pay  it  within  three  days  aflw  it  becomes  due  (which  three  days 
are  called  days  of  grace),  (33)  the  payee  or  indorsee  is  then  to  get  it  protested 
for  nan-pajftkeiU,  in  the  same  manner,  and  by  the  same  personB  who  are  to  pro- 
test it  in  case  of  non-acceptance,  and  anch  protest  mast  also  be  notifi«l  within 
foartwn  days  tfter  to  the  drawer.  And  he,  on  producing  such  protest,  cithur 
ot  nou -acceptance,  or  non-payment,  ia  bound  to  make  good  to  the  payee,  or  in- 
dorsee, not  only  the  amount  of  the  said  bills  (which  he  is  bound  to  do  within  a 
reasonable  time  after  non-payment,  without  any  protest,  by  the  rules  of  the 
C(»nBion  law),  (x)  bot  also  interest  and  all  charges  to  be  computed  from  the 
time  of  making  such  protest.  But  if  no  protest  be  made  or  notified  to  the 
drawer,  and  any  damage  accrues  by  such  neglect,  it  shall  fall  on  the  holder  of 
the  bill  The  bill,  when  refused,  must  be  demanded  of  the  drawer  as  soon  as 
conveniently  may  be:  for  though,  when  one  draws  a  bill  of  *eichang^  r  «.~^  -. 
he  snbjeots  tiimself  to  the  payment,  if  the  person  on  whom  it  is  drawn   L  * 

refnses  either  to  accept  or  pay,  yet  that  is  with  this  limitation,  that  if  the  bill 
be  not  paid  when  due,  the  person  to  whom  it  is  payable  shall  in  convenient 
time  give  the  drawer  notice  thereof;  for  otherwise  the  law  will  imply  it  paid : 
since  it  wonld  bo  prejudicial  to  commerce  if  a  bill  might  rise  up  to  charge  the 
drawer  at  any  distance  of  time:  when  in  the  mean  time  all  reckonings  and  ac- 
counts may  be  adjusted  between  the  drawer  and  the  drawee,  (y) 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get  the  drawee  to  dis- 
charge it,  he  may  call  upon  either  the  drawer  or  tbe  indorser,  or,  if  the  bill  has 
been  negotiated  throngh  many  bands,  upon  any  of  the  indoraers ;  for  each  in- 
dorser is  a  warrantor  for  the  payment  of  the  bill,  which  is  frequently  taken  in 
payment  as  much  (or  more)  upon  the  credit  of  the  indorser,  as  of  tae  drawer. 
And  if  such  indorser,  eo  callea  npon,  has  the  names  of  one  or  more  indorscrs 
prior  to  his  own,  to  each  of  whom  he  is  properly  an  indorsee,  he  is  also  at  lib- 
erty to  call  upon  any  of  them  to  make  him  satisfaction ;  and  so  upwarda  Bat 
the  first  indorser  has  nobody  to  resort  to  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also  to  promissory  notes, 
that  are  indorsed  over,  and  negotiated  firom  one  hand  to  another;  only  that,  in 
this  case,  as  there  is  no  drawee,  there  con  be  no  protest  for  non-acceptance;  or 
rather  the  law  considers  a  promissory  note  in  the  light  of  a  bill  drawn  by  a  man 
upon  himself,  and  accepted  at  the  time  of  drawing.  And,  in  case  of  non-pay- 
ment by  the  drawer,  the  several  indorsees  of  a  promissory  note  have  the  same 
remedy,  as  npon  bills  of  exchange,  against  the  prior  indorsers.  (31) 
rxJL<iTdBa}iD.  m.  Cr^  Salk.  itr. 

will  Dot  Boffioa,  but  usnally  the  next  daj  to  the  immediate  indorser,  and  eaoh  indoTBer  1b  allowed 
a  day)  miut  be  given  to  the  drawer  and  indorBora,  or  ther  will  be  diBCbarKod  (Vum  reBpunai- 
bilitj.  Upon  non-aceeptaoce,  the  holder  nutv  immodintely  ene  the  draver  (2  Catnp.  45«),  and 
indoiBers  (4  BaBt,  4161),  withoat  wuting  till  tbe  bill  beuomeB  due,  according  to  the  terms  of  it. 
"So  pintest  of  an  inland  Inll  ia  essential  to  entitle  the  bolder  to  reoover  interest  and  costs,  and 
~^.  and  A.  fi96.] 

iitherwise  pmvidi 

iMeto.  53,   But  I. 
It  te  declared  that  no  person  shall  be  eharged  aa  acceptor  a 
ceptance  be  in  wrl^g,  signed  bj  hlmBelf  or  bli  lawral  agent. 

(33)  When  the  laat  daj-  of  grace  f^a  on  Snndaf,  or  any  general  holiday,  enoh  as  Chrietmaa 
day,  Fourth  of  July,  ke.,  prcnentmeat  muet  be  made  on  the  day  preceding;  but  if  the  bill  or 
note  were  payable  wlUioQt  graoe,  it  would  not  be  due  nutJJ  the  Aaj  following.  1  Para,  on  Bills 
■Qd  Notes,  400,401. 

Tlie  law  on  Uii"  sabjeot  is  veir  mnch  regulated  hj  statntoa  in  the  United  States,  and  ii 

" '       ^  ..   ,  .  - Ordinary  bank  checks  and  demau-*  — -■ 

„..     ,       .  ,      „  .  ,      is aometimes ao  drawn  as  by  ita  t 

elude  this  extanaioit. 

(34)  We  may  briefly  refer  here  to  two  other  Unda  of  negotiable  pBpeT,prem!Bing  that  the  mb- 
Ject  is  too  broad  for  any  dUoiutiion. 

BoMJt  note*  are  BeenritieB  isaoed  by  banking  oorporations  or  private  bankers,  tn  the  form  of 
y  notes,  aod  by  wliioh  they  undertake  to  pay  to  the  bearer  a  ceruin  tnm  of  money 

,„?&oogic 
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CHAPTER  XXXI. 
OF  TITLE  BY  BAIfKRUPTCT. 

Thb  preceding  chapter  having  treated  pretty  largelv  of  the  Bcqtrirition 
of  personal  property  by  several  commericial  methodB,  we  trom  thence  shall  be 
easily  led  to  talfe  into  our  present  consideration  a  tenth  method  of  tnuiBfemng 
property,  which  is  that  of 

X.  Bankruptcy ;  a  title  which  ve  before  lightly  toncfaed  apon,  (<i)  90  %r  as  it 
related  to  the  transfer  of  the  real  estate  of  the  bankrupt.  At  present  vo  are  to 
treat  of  it  more  miDntely,  a»  it  principally  relates  to  the  disposition  of  chattels, 
in  which  the  property  01  persons  concerned  in  trade  more  usually  consists,  than 
ia  lands  or  tenemeata.  Let  ns,  therefore,  first  of  all  oonsider,  1.  Who  may  be- 
come a  bankrupt:  2.  What  acta  make  a  bankrupt :  3.  The  pr9c«eding»  on  • 
commission  of  Innkrupt :  and,  4.  In  what  mannw  an  estate  in  goods  and  chat^ 
tela  may  be  trans/err^  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  befbre  (H)  defined  to  be  "  a 
trader,  who  secretes' bimael^  or  does  certain  other  acta,  tending  to  detVaud  his 
creditors."  He  was  formerly  considered  merely  in  the  light  of  a  criminal  or 
offender,  (c)  (1)  and  in  this  spirit  we  are  told  by  Sir  Edward  Ooke,  (d)  that  we 
r  *473 1  "^''^  fetched  as  welt  the  name,  as  the  wiokednesB  *k>f  bankrupts  fh>m 
'■  '   foreign  nations,  (0)    But  at  present  the  laws  of  bankniptcy  are  oonsicl' 

(a)  «<n  |w(a  MB.              (KUtU.             fe)  StU.  1  Jao.  1,  o.  1^,  1  IT.  (dj  *  Intt.  J77. 

(eJTtio  word  ttaelfl*  derl  Fad  from  tho  word  ianau  or  bmupit,  whfoh  Blnifflrw  llie  table  or  eoantsr  or  a 
trBrleunan  (Dnfccme,  LEW),  undnuifdt.  broken  ;  denoUitg thereby  an^wboBasUoii or  pUcuofinw'oU bn>- 
ken  and  gpno;tho^i8btitberaraClwTcW'«e  to  adopt  the  vnrdraule.  which  in  FtciicIisIkuI'Tf' a  tTDce  or  trick, 
la  that  a  Mmknipt  la  one  who  hath  remaied  hii  banqiie,  tsuvlae  hnC  a  tnuw  hahlnd.  (4  IiinL  ITT.) 
-u 1..- .v...-.  .....  .....  ._..  »-.j,.,.  nooeniJnglhUoironoeWIIon.  VUl-cll, 


"  aniiut  auch  penooi  aado  make  b 


le  tm  EutUab  atattiu  cc 
nipi,"U allien' '  - 


mentioned  Oerain  on  demand,  niew  saaniltiM  m  d«aiai«d  hi  eiroalahtto  w  nxuer,  twA  ther 
aie  not  oUuwed  to  be  iamed  eioept  by  perMina  dnly  autlioiixed  bj  aCuCate.  But  thongli  the; 
circulate  as  monej,  no  one  ie  obliged  to  reoeUe  them  as  such,  but  baa  a  ligbt  inatoad  hi  huMt 
upon  reoeiTiiuE  tbe  i^etl  tender  of  the  ooaatry.  A  tender  of  xaoh  notea  U  noTertheteo  gnnd,  if 
svcepted,  oi  if  refliBM  ihi  an/  other  gronna  than  bacsanw  thej  are  not  monej.  W'arnin  «■ 
Maiiu,  7  Johns.  476 ;  Wright  e.  Raed,  3  T.  R.,  554 ;  Snuw  n.  Perry,  9  Piolt.  63a.  Th^  prapertj 
in  tlien  uoUs  Ibllowa  possewion ;  grace  ia  not  aliowed  npon  them,  and  they  bear  no  interest 
until  after  demand  eif  payment  and  reibsal.  Thej  never  become  orerdoe  in  the  law,  and  the 
atatate  of  limitatioiu  aoe«  not  apply  to  them. 

Bank  Aeekt  are  orders  dmwn  by  w  indiTidnal  himhi  h^s  banker,  directing  him  to  p^y  tbe  snni 
of  money  epeoified  therein,  either  to  the  liearer  or  to  some  per«oa  named,  or  to  the  order  of  a 
person  named.  Ttwee  iiubiimMt*  are  euHMwad  to  be  drawn  agaicut  taain  actnaU7  deposited 
■atileat  to  call,  and  they  are  payable  at  predentt^tioa  ffithoat  grBce.  If  payable  to  order  ur  bearer 
tbey  are  negotiable,  and  Uie  person  In  whose  favor  tbey  are  drawn  may  make  himself  a  puty 
thereto  by  mdoisement,  in  vnicb  oaae  bis  rights  aad  liabUiUea  oorretipuad  to  tho«e  of  the  in- 
doruee  of  a  bill  or  note.  They  ought  nsnally  to  be  preionted  tor  payment  ae  goon  as  ouoveui- 
eat,  and  if  the  holder  retttitu  them  in  bis  own  bauds  without  presentation  for  an  uiucAKonabla 
time,  he  tokos  npou  himself  tbe  risk  of  tbe  banker's  re^poDsibility,  '2  Pars.  Notes  and  Bills,  7i. 
A.  chuck  does  not  opetate  as  ap  aaaigDniuat  of  the  amount  tfaurei'f  In  bank  to  the  drawee,  and  if 
tbiB  banker  refuses  to  par,  the  raoouriie  of  the  holder  is  to  tbo  drawer  and  iadnrsen  if  any.  Bnt 
the  banlcer  would  be  UabU  to  tbe  drawer  of  the  oheok  for  any  iojnrT  tu  Ms  oredit  by  uiijiutiGa- 
ble  refusal  to  pay.  Manetti  t>. 'Williams,  1  B.  and  Aid.  415;  14  C.B.  5%.  If  a  check  Is  drawn 
without  funds,  or  if  the  funds  are  withdrawn  by  the  drawer,  before  the  (dieck  is  presented,  be 
will  bo  liable  to  tlie  holder  for  the  amount  without  presentment  or  nutioa. 

Oiecks  are  sometimes  prewntad  to  banks  for  «ertifieati<m,  and  after  being  certified  by  tbe 
proper  officer  as  good,  are  withdrawn  to  be  used  instead  of  money  in  bosmeas  traouctiuoa. 
Tlua  to  sumetimea  done  wben  there  are  no  foods  t«  meet  them,  and  important  questions  then 
arise,  regarding  the  liability  of  the  bank  upon  them.  Upon  tliis  sabjeot  see  cases  ooUaoled  and 
diacnseed  in  3  American  Law  Beview,  612. 

Upon  tbe  general  subjeot  of  negotiable  paper,  the  elementanr  treatises  on  trills  and  notes  an 
very  full  and  satiafactury,  especially  the  Suglish  treatises  by  Chitty  and  Bylaa,  and  tbe  Amer- 
ican br  Edwards  and  Parsons. 

(1)  [Thtvnghont  tbe  three  first  statutes  the  banhmpt  is  Invariably  called  an  offender,  and  the 
original  design  of  the  t>ankrupt  law  appears  to  hafe  been  to  prevent  and  defeat  the  uandi  oif 


,)gi( 
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vnA  M  lavs  flalculftt«d  for  tbe  benefit  of  trade,  and  fonnded  qd  the  principles 
of  liDiBaaity  a*  veil  as  justice  ;  and  to  that  end  they  confer  some  privities,  not 
Ofllr  on  the  weditora,  bat  also  on  the  bankrupt  or  debtor  himeelC  On  the 
creditors,  by  compelliDf  the  bankrupt  to  ifive  up  all  his  effeots  to  their  use, 
without  any  fraudaleut  eoooealment :  on  the  debtor,  by  eiemptine  him  from 
the  rigoar  <^  the  general  lav,  whereby  his  person  might  be  confin^  at  the  dis* 
oretioo  of  his  ereditor,  though  in  reality  he  has  noUiing  to  satisfy  the  debt: 
whereas  the  lav  of  bankrupts,  takinz  into  consideration  the  sudden  and  unaToid- 
able  accidents  to  which  men  in  tmde  are  liable,  hae  given  them  the  liberty  of 
their  persons,  and  some  pecuniary  emoltunents,  upon  condition  they  surrender 
up  their  whole  estate  to  be  divided  among  their  creditors. 

In  this  respect  onr  Legislature  seems  to  have  attended  to  the  example  of  the 
Boman  lav.  I  mean  not  the  terrible  lav  of  the  twelve  tables ;  vhereby  the  cred- 
itors might  ent  the  debtor's  body  into  pieces,  and  each  of  them  take  his  propor- 
tionable share :  if,  indeed,  that  lav,  de  debitore  in  pariet  seoando,  is  to  be 
understood  in  so  yery  butchery  a  light ;  vhich  many  learned  men  have  vith 
reason  doubted.  (/)  Nor  do  I  mean  those  less  inhuman  laws  (if  they  may  be 
called  BO,  as  ikeir  meaning  is  indisputably  certain),  of  imprisoning  the  debtor's 

Erson  in  chains;  subjecting  him  to  stripes  and  hard  labour,  at  the  mercy  of 
J  rigid  creditor;  and  sometimes  selling  him,  his  vife,  and  childr^i,  to  pe^■ 
petual  foreign  slaTcry  trane  Tibtrim:  ^y)  an  oppression  vhich  produced  eo 
many  *popiflar  insurrections,  and  seceBsions  to  the  mona  saeer.  But  I  r  ^Aifo  -i 
mean  the  iBVofcesmom,  introduced  by  the  Christian  emperors;  whereby,  '-  J 
if  a  debtor  ctdcd,  or  yielded  up  all  his  fortune  to  his  creditors,  he  vas  secured 
ftom  being  dragged  to  a  gaol,  "omni  quo^ue  corporali  oruoiatu  tmutto."  {k) 
For,  as  the  emperor  justly  observes,  (»)  "inhwAanum  erat  apoliatutn  fortttnis 
tttie  in  soUdum  damTtari."  Thus  tar  was  just  and  reasonable:  but,  as  tho 
depaitin?  tivm  one  extreme  is  apt  to  produce  its  opposite,  we  find  it  aftervards 
enacted,  (jfc)  that,  if  the  debtor  by  any  unforeseen  accident  vas  reduced  to  lov 
dreumstaHces,  imd  would  swear  that  he  had  not  sufficient  left  to  pay  his  debts, 
he  shonld  not  be  compelled  to  cede  or  give  np  even  that  which  he  had  in  hie 
possession :  a  law  which,  under  a  false  notion  of  humanity,  seems  to  be  fertile 
of  perjury,  injustice  and  absurdity. 

The  laws  of  England,  more  wisely,  have  steered  in  the  middle  between  both 
extremes :  providing  at  onoe  against  the  inhumanity  of  the  creditor,  who  is  not 
suffered  to  conilne  an  honest  l^nkrupt  after  his  effects  are  delivered  up ;  and  at 
the  same  time  taking  care  that  all  his  just  debts  shall  be  paid,  so  far  as  the  effects 
will  extend.  But  snll  they  are  cautious  of  encouraging  prodigality  and  extrava- 
gance by  this  indulgence  to  debtors ;  and  therefore  they  allow  the  benefit  of  the 
hiwa  of  l!>ankniptcy  to  none  bnt  actual  traders;  since  that  set  of  men  are,  ^n- 
erally  speaking,  the  tmly  persons  liable  to  accidental  losses,  and  to  an  inability 
of  paying  their  debts,  without  any  fault  of  their  own.  If  persons  in  other  sit- 
uations of  lifb  run  in  debt  without  the  power  of  payment,  they  must  take  the 
consequences  of  their  own  indiscretion,  even  though  they  meet  with  sadden 
accidents  that  may  reduce  their  fortunes :  for  the  law  holds  it  to  be  an  unjusti- 
fiable practice,  for  any  pwson  but  a  trader  to  incumber  himself  with  dd>ts  of 
any  considerable  value.  If  a  gentleman  or  *one  in  a  liberri  profession,  p  , .~ .  -y 
at  the  time  of  oontracting  his  debts,  has  a  suEBcient  fund  to  pay  them,   I-  -' 

the  delay  of  payment  is  a  species  of  dishonesty,  and  a  temporary  injustice  to  his 
creditor:  and  if,  at  such  time  he  has  no  sufficient  fund,  the  dishonesty  and 
injustice  is  the  greater.  He  casnot  therefore  mnrmur,  if  he  suffers  the  punish- 
ment which  he  has  voluntarily  drawn  upon  himself.  But  in  mercantile  trans- 
actions the  case  is  far  otherwise.  Trade  cannot  be  carried  on  without  mutual 
credit  on  both  sides :  the  contracting  of  debts  is  therefore  here  not  only  justi- 

mTajlar,  Comment  In  L.  dsoeniTlnd.    Bjnkenb.  OtMorr.  Jnr.  T,  I.    Hala«M.  Antlq.  ZU,  30.  J. 

ff)  lu  l'a*n  and  ttaa  ul^itoeiit  countrie*  ii>  Xu*t  luiliv  the  creditor  li  enilUed  to  dUpose  [>r  Ibe  Debtor 

bliiunir  >B[lllke«l9e<}rhla<rfn)BiidehlIriren  :  lii*iiniui:li  llintheniaiycven  vlolnta  withlmpuDliTlhacbiulitT 
cf  thedEtitur't  wirta,  bnt  thai,  br  so  doing,  Iha  debt  Unaderalood  lo  be  dlKhsned.  (Hod,  Vo.  kit.  vU,  tW.^ 
'kJCod.^,^l,p«rM.  (i)InM.*,  S,  W.  (i)  Nov.  IS^  o.  t. 
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Sable,  but  necessary.  And  if  by  accidental  calamities,  as,  by  Qm  loos  of  a  riiip 
in  a  tempest,  the  lailure  of  brother  traders,  or  by  the  non-payment  of  penoiM 
out  of  trade,  a  merchant  or  trader  becomes  incapable  of  discharging  bis  own 
debts,  it  IB  his  misfortune  and  not  his  fault.  To  the  misfortanea,  therefore,  of 
debtors,  the  law  has  given  a  compassionate  remedy,  but  denied  It  to  their  {anlte : 
since,  at  the  same  time  that  it  providas  forthe  security  of  commerce,  by  enacting 
thatovery  considerable  trader  may  be  dectarud  a  bankrupt,  for  the  bene&t  of  hia 
creditors  as  well  as  himself,  it  has  also  (to  discourage  estrsTagance)  declared 
that  no  one  shall  be  capable  of  being  mode  a  boakm^  but  only  a  trader;  nor 
capable  of  receiving  the  fall  benefit  of  the  statutes)  but  only  an  induairioug 
trader. 

The  first  statnte  made  concerning  any  English  bankrupts  was  31  Hen.  YIII, 
c  4,  when  trade  began  first  to  be  properly  cultivated  in  England:  which  has 
been  almost  totally  altered  by  statute  13  Elis.  c  7,  whereby  l^kruptcy  is  goq- 
fined  to  such  persons  only  as  have  used  (he  trade  of  merchandise,  in  gross  or  by 
retail,  by  way  of  bargaining,  exchange,  re-change,  bartering,  chevisance,  (0  or 
otherwise ;  or  have  sought  their  living  by  bwyinc  and  selling.  And  by  statute 
31  Jac  I,  c  19,  persons  using  the  trade  or  profession  of  a  strivener,  receiving 
other  men's  monies  and  estates  into  their  trust  and  custody,  are  also  mode  Uabli 
to  the  statutes  of  bankruptcy :  and  the  benefits,  as  well  as  the  penal  parts  of  the 
r  * .  ~.  -,  law,  are  ^extended  as  well  to  aliens  and  denizens  aa  to  natoral-bom  snb- 
>■  J  jeots;  beingintendedentirely  fortheprotectioaoftrade,inwhichalienB 

are  often  as  deeply  concerned  as  nativea  By  many  subsequent  statntes,  bat 
lastly  by  statnte  fi  Geo.  II,  c.  30,  (m)  banieers,  brokers,  iDd/actorg,  are  declared 
liable  to  the  statutes  of  bankruptcy ;  and  this  npon  the  same  reason  that  scriv- 
eners  are  included  by  the  statute  of  James  I,  viz.:  for  the  relief  of  their  cred- 
itors ;  whom  they  have  otherwise  more  opportunities  of  defrauding  than  any 
other  set  of  dealers ;  and  they  are  properly  to  be  looked  upon  as  traders,  since 
they  make  merchandise  of  money,  in  the  same  manner  as  other  merchants  do 
of  goods  and  other  movable  chattels.  But  by  the  same  act,  (n)  no  farmer, 
gratier,  or  drover,  shall  (as  such)  be  liable  to  be  deemed  a  D«uikrupt:  for, 
though  they  buy  and  sell  oorn,  and  hay,  and  beasts,  in  the  coarse  of  husbandry, 
yet  trade  is  not  their  principal,  but  only  a  collateral,  object ;  their  chief  con- 
c^n  being  to  manure  and  till  tJie  ground,  and  make  the  best  advantage  of  its 

Erodnce.  And,  besides,  the  subjecting  them  to  the  laws  of  bankruptcy  might 
e  a  means  of  defeating  their  landlords  of  the  security  which  the  law  has  given 
them  above  all  others,  Tor  the  payment  of  their  reserved  rents ;  wherefore,  also, 
upon  a  similar  reason,  a  receiver  of  the  king's  taxes  is  not  capable,  (o)  as  such, 
of  being  a  bankrupt ;  lest  the  king  should  be  defeated  of  those  extensive  reme- 
dies against  his  debtors,  which  are  put  into  his  hands  by  the  prerogative.  By 
the  same  statute,  (p)  no  person  shall  have  a  commission  of  bankrupt  awarded 
against  him,  unless  at  the  petition  of  some  one  creditor,  to  whom  he  owes  lOOt ; 
or  of  two,  to  whom  he  is  indebted  16QI. ;  or  of  more,  to  whom  altogether  he  is 
indebted  iOOl.  For  the  law  does  not  look  npon  persons  whose  debts  amount  to 
less,  to  be  traders  considerable  enough,  either  to  enjoy  the  benefits  of  the  stat- 
ntes themselves,  or  to  entitle  the  creditors,  for  the  benefit  of  public  commerce, 
to  demand  the  distribution  of  tbeir  efiects.  (3) 

rU  TbU  la,  nuklDK  contraon.    Dubmna,  Q,  66>.       (mJilS.       r<t^lW.       fej  IbU.       (p]ia. 


Next,  aperson  becomes  a  bankmpt,  when  a^!''^?^  "^  1*7  ^^  court,  upon  the  petitJan  of  a 
eroditor  wbosa  dnbt,  wbidi  mniit  be  a  Lqnidated  oad  nnseouTM  deb^  amonnta  to  601.  or  apwanlB, 
or  of  Bev»«l  creditors  whose  debts  in  tne  aggreftate  amount  to  that  mm  at  leuL  But  beTniie 
Bucb  petttjon  oau  be  pnaented  tiie  debtor  miut  have  oomnutted  one  of  the  acta  ot  defaults  wiaxb 
lie  constituted  "  acts  of  baakniptor." 
648 
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*Iii  the  intentretation  of  tfae«e  serflntl  statnteB,  it  hgth  be«D  held  r « .„g  -j 
ttiat  baying  oaty,  or  selling  oaly,  will  not  cinalify  s  man  to  be  a  bank-  *■  ■' 
rnpt ;  bat  it  mnst  be  both  Dtiying  and  Belling,  and  also  getting  a  livelihood  by 
it.  As,  by  exerciBing  the  calling  of  a  merchant,  a  grocer,  a  mercer,  or  in  one 
general  word,  a  cha^ian,  who  is  one  that  bnya  and  sells  any  thing.  But  no 
handicraft  occupation  (where  nothing  is  bought  and  sold,  and  where,  therefore, 
an  extensive  cr^it  for  the  stock  in  trade  is  not  necessary  to  be  had)  will  make  a 
man  a  regular  bankrapt;  as  that  of  a  husbandman,  a  gardener,  and  the  tike,  who 
are  paid  ior  their  work  and  labour,  (q)  Also  an  iun-keeper  cannot,  as  such,  be 
a  bankrupt :  (r)  for  his  ^n  or  livelihood  does  not  arise  from  buying  and  selling 
in  the  way  oi  merchandise,  but  greatly  from  the  use  of  his  rooms  and  furniture, 
his  attendance,  and  the  like :  and  though  he  may  buy  com  and  rictnals,  to  sell 
t^in  at  a  profit,  yet  that  no  more  makes  him  a  trader  than  a  school-master  or 
(9)  Cto.  Cu.  SI.  (rl  Cro.  Cm:.  MO.   SUna.  »!. 


These  ate,  1.  MaklDg  a  omiTeyanoB  or  aB^gnment  of  all  his  proper^  U>  a  trustee  for  the 
benefit  of  bia  creditors  f:eaerallf.  9.  Makins  a  fraadalent  oonrsyanca,  gift,  delivery  or  traiis- 
fer  ofhiB  property,  or  any  part  or  it    3.  Dirtng,  with  tatent  to  defBat  or  delay  hia  oreditora, 


b»cler)  departing  thnn  his  dveUing-hoDse  or  othenrige  abaentiag  himself;  or  begianing  to  keep 
honae,  or  eufienng  himself  to  be  oatlawedi  4.  Filing,  in  the  manner  prescribed  by  tbe  rnlos 
of  the  ooort,  a  deolaratioa  that  he  ia  ntiable  to  pay  hia  debts ;  5.  Having  eiecntioa  levied  by 
Miiare  and  sale  of  hia  goods,  for  payment  of  a  debt  of  501.  or  upwards ;  6.  Having  negleoted 
to  pay,  or  secure,  or  oomponnd  t&e  ptisooer's  debt,  after  having  bad  a  debtor's  BummouH  served 
upon  him,  beiiij  a  trader,  within  seven  days,  and,  being  a  non-tradei,  within  tiiree  weeks  after 
service. 

An  adjudication  founded  npon  any  of  these  aobi  of  bankrtiptoy  will  not,  however,  be 
granted,  tmless  the  petition  be  presented  within  sii  months  after  the  act  has  been  oomtnitted. 
The  act  of  banirnpWy  npon  wiioh  the  petition  is  foonded,  or  the  eoriieat  act  of  hankmpCcy 
that  is  proved  to  nave  been  committed  within  twelve  months  prooeding  the  presentation  of 
the  petition,  oonstjtiitea  the  oommancament  of  the  bankmptoy.  A.i  noon  as  the  bankrapt  has 
been  so  a^adicated,  no  creditor  may  comntenoe  or  prosecute  aoy  pmoeeding  ag^nst  tba 
banhmpt  without  leave  of  the  court,  and  all  the  ordinary  remedies  are  taken  away,  tha  rights 
only  of  aecured  creditors  witb  respect  to  their  security  being,  however,  preaerved.  Every 
creditor  most  prove  his  debt  under  uie  bankraptoy,  and  la  bound  by  it.  Immediately  an  order 
<^  adjudication  baa  been  maide,  the  property  of  the  debtor  becomes  divisible  among  his  crodi- 
tors,  and,  for  tbe  porpoaa  of  making  a  division,  a  meotJng  of  the  creditors  is  to  be  called,  at 
which  they  are  to  app<dnt  some  ftt  person,  whether  a  croditor  or  not,  as  a  trnstee,  and  alao  nom- 
inate some  other  fit  peraoos,  not  exoeeding  five,  who  ore  to  Ije  creditors  who  have  proved  thelt 
debts,  as  a  committee  of  in^eotion,  for  the  parpose  nf  guiding  and  in  some  measure  controll- 
ing the  trustee  in  the  disehuge  of  Ms  duties,  or  the  creditors  may  leave  the  appointment  of 
tbe  trustee  to  the  committee.  The  Utie  of  the  trustee  relates  back  to  the  commencement  of 
the  bankruptcy.  The  creditors  may  at  tbe  same  or  any  sabseqnent  meeting  fdve  any  special 
directiona  they  may  please  as  to  the  maimer  in  which  the  property  is  to  be  administered  6j  the 
tmetae,  and  such  diroctions  are  to  be  binding  upon  bim.  The  property  which  is  to  be  divisible 
among  the  creditors  is  not  to  include  any  pmpertv  held  by  the  liankrupt  on  trust  for  any  other 

Eerson,  nor  the  tooie,  if  any,  of  his  trade,  nor  the  necessary  wearing  apparel  and  budding  nf 
imselh  bis  wif^  and  children ;  such  tools,  apparel  and  bedding  not  exceeding  in  value  iKA. 
But  it  Is  to  Inolude,  first,  all  anoh  property  av  may  be  vested  in  tbe  bankrupt  at  the  com- 
mencement of  the  bankraplcy,  or  may  be  acquired  by  or  devolve  npon  turn  during  its  contin- 
nance.  Seoond,  ^lo  capacity  to  eieroise  or  take  proceedings  to  eieroise  all  powers  over  prop- 
frty  which  might  be  eiercised  by  the  bankrupt  for  hia  own  benefit  at  tte  oommeucement,  or  at 
any  Ume  during  tbe  continuance  of  the  bankruptcy.  Third,  alt  goods  and  obattela  being  at 
the  commencement  of  the  baokraptcy  in  the  poesossion,  order  or  disposition  of  the  bankrupt, 
being  a  trader,  by  the  consent  and  permisdun  of  the  true  owner ;  in  which  goods  and  chat- 
tels the  bankrupt  is  reputed  owner,  or  of  wMeh  he  has  token  npon  himself  the  sale  and  dispo- 
sition OS  owner ;  but  it  is  provided  that  things  in  aotioD,  other  than  debts  due  to  him  in  ^e 
course  of  hia  trade  or  business,  ore  not  to  be  deemed  goods  and  chattels  within  the  meaning  of 
this  clause. 

Upon  the  aopointment  of  the  trustee  the  property  vests,  without  any  conveyonoe,  assign- 
ment or  transfer,  in  him;  and  the  certificate  of  the  court  of  hia  appointment  oonstitntes  his 
title-deed.  Until  tha^ppointment  of  a  tmstee,  and  daring  any  vaoauoy  which  may  occnr,  the 
registrar  of  the  coartla  the  tra^tee ;  and  the  pn)pert;r  >lso  vests,  as  new  truBtees  (if  any)  are 
from  time  to  time  appointed,  on  their  respective  appointmenta. 

When  tbu  nronertvbaa  been  realised,  tbe  oonrt  mokes  an  order  deolailng  the  bankruptcy 
dosed,  and  the  bankrupt  may  apply  for  his  diiwharge.  The  order  of  dieohaire  will  only  be 
graot^  upon  condition  that  tue  assets  have  been  saffieient  to  pay  a  dividend  of  not  lass  than 
lOt.  in  tiie  pound,  unless  the  creditors  shall  have  passed  a  resolntion,  by  a  n^jority  in  nnmtter 
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other  persDti  1b  Qiat  ke^w  a  boapdJtig-h<Mue,  and  in«kes  ooitadevable  gMoa  by 
baying  and  Bolliag  That  he  spends  in  Uie  boofie;  aod  BUQh  a  one  is  cle«rly  not 
within  the  statutes,  (a)  But  where  persona  bay  Kood^  and  mt^  tbom  ap  into- 
saleable  cDinmoditiee,  as  shoe-makers,  smiths,  and  the  like;  hsf^  UiooKh  part 
of  the  gain  ia  bj  bodily  labour,  and  not  by  buying  aod  selliae,  yet  they  sra 
ifithin  the  statutes  of  bankrupts :  (0  for  the  lat  '    ' 

oommodity,  and  rendering  it  more  St  for  sale. 

One  single  act  of  haying  and  eelliog  will  not  make  a  man  alawdBr;  bat  aira- 
peatsd  practice,  and  profit  by  it.  Baying  and  sailing  bank-^to^^  or  oQier  goT- 
emment  securities,  will  not  make  a  man  a  bankrupt ;  they  not  being  good^ 
wares  or  mecehandise,  within  the  inteat  of  the  statute,  by  wbiob  a  profit  nay 
be  fiurly  made,  (u)  Neither  will  buying  and  selling  uad»  partioi^laF  restraint^ 
r  *^„~  1  or  for  particular  purposes ;  as,  if  *a  commissioner  of  the  aavy  nses  to 
*■  ^   buy  victuala  for  the  fleet,  and  dispose  of  the  surplus  and  refuse,  he  ia 

not  thereby  made  a  trader  within  the  statutes,  (w)  An  infant,  though  a  trader, 
cannot  be  made  a  bankrupt ;  (3)  for  an  infont  can  owe  nothing  but  for  necessa- 
ries: and  the  statutes  of  l»nkruptcy  create  no  new  debts,  but  only  give  a 
speedier  aad  more  effectual  remedy  for  recovering  such  as  were  before  due :  and 
no  person  can  be  made  a  baDkrupt  for  debts  which  he  ia  attt,  liable  at  law  to 
pay.  (x)  But  a  femo-corert  in  London,  being  a  sole  trader  according  to  the 
custom,  is  liable  to  a  commission  of  bankrupt  (^) 

2.  Having  thus  oonsidered  who  may,  and  who  may  not,  be  made  a  bankrupt, 
we  are  to  inquire,  seoondly,  by  what  acta  a  buul  may  beoome  a  bankrupt  (4)    A 

tOSklDD.lM.    lUod.  SW.  (0  Cm.  Cbt.  SI.  akina.  m.  IstSF.  Wms.  M». 

(■>  1  Salk.  IW.    BklDD.  m.  <«}  LoKl  Baym  4U.  in  La  Fie  v.  JVI^  M,  8  Owi.  m,  &  K. 

npresentiflg  three-fboitlu  in  valqe  of  tbe  debts,  pie«iiiit  at  a  meetfn^  nailed  BpeoUUj  fw  tba 
parpoBe,  to  the  eCfoct  that  a  diwbaTga  ^old  he  jrraated.  An  order  of  diBohaw  releaBaa  tbe 
uoKrapt  from  all  debts  proTable  nndar  the  baoKrupWy.  except  Uldm  wtiioh  na  incaned  bj 
meaaa  of  any  &and  or  breaah  of  tniat,  aiid  those  til'  which  be  oi>Uined  fuTbeamnce  b;  meaiu  of 
&aad;  and  also  uxoept  debts  due  to  the  orutra  or  relating  to  tba  ravaune :  bat  of  the«e  last  he 
maf  ba  disabaraad  if  tliia  aainini<siuuera  iif  tbe  treiULkcf  oertifr  thai;  ooasont  in  writing  to  snch 
discharge.  If  uia  baohiupt  fail  to  nbtaia  an  wder  of  diwia:^,  then,  ttttm  the  oloae  of  the 
banknipUi^,  thefoUoiriDgoeQ»eqQBacB8eiuue:  a  period  orthiee7«an  it  given  toUiebao^upL 
duiioE  wbioh,  if  he  pajs  to  hJB  oreditore  anoh  wloitioiud  «Qin  ae,  ttvether  with  the  dirideiid 
alroady  paid,  malies  up  I0«.  in  the  pound,  ha  i«  to  obtwa  an  order  of  dUobarge ;  and  moaawhile 
no  debt  pnirable  under  the  baQicnipUir  ahall  be  enforoad  againat  hie  propsity ;  bat,  if  at  the 
expiration  of  the  throe  jears,  he  ba:j  not  in  this  manner  obtiuued  an  order  of  discharge,  any 
balatice  ramaimng  nnpaid  in  respect  of  any  debt  proved  nnder  the  bankrviplof  (without  inter- 
est) ahall  ba  deemed  an  "F'^*^  debt,  in  tbe  aatqni  of  a  jadgmeut  debt,  uul  may  b«  enfoiwd 
wsnoh.] 

In  the  United  States  pnwei  is  eocfened  apoa  oongieM  by  the  constitution  to  establish  a  nni- 
fimu  BfKten  of  bankraptev.  This  pover  h^  been  tbree  times  exeruised;  tiy  aot  of  April  4, 
1600,  repealed  I>ee.  tft.  1803;  by  aot  of  Aug.  19^  1641,  repealed  in  1843;  wd  by  act  vf  March  S; 
188T,  now  in  f(se«.  The  present  act  embraoea  wilbin  its  provisions  not  tiadeni  unbr.  Itnt  "  anf 
pMsonreriding  vilUn  the  Jnrisdiotioaof  tbe  United  Sl«(ee,"4nda«^  debts  to  i&e  amoqnl  A 
more  than  thm  hnodted  dollwa  pnivabl«  ondei  it.  It  oontohis  wliat  an  called  volnntai^  pto- 
visiona,  nudar  whiob  an  insolvent  debtor  may  blnuelf  be  tha  iietliiuuer  fiii  iiis  dieobarge,  and 
inrolnDtaiy  provisions,  nnder  whiob  the  ernditurs  beomne  petiuonwa  when  thay  beliere  an  aot 
of  bankmptoy  has  been  oummitl^d.  No  debt  oreated  by  the  &aud  or  embeislement  of  tltn 
iMmkrapt,  ta  by  bis  defalcatiuu  as  a  pubUe  offloer,  or  while  acting  in  any  Mnoiary  capacity,  i* 
barred  by  a  ontifieatB  of  diiieharga  iasued  andei  the  out,  Origiasil  juriswctiuu  uf  the  pniceed- 
ingi  is  pnaoesaed  by  tbe  United  Btatea  district  ouurCe,  but  regiSWii  in  baukrupley  are  appointed 
bv  whom  tham^orpait  of  Che  bnsJnsMis  traosaoledi  bat  eontested  issnes  are  adioamcd  bj 
t£ereRisteTsbrbeanngino(iurt,and  the  debtor  wbo  disputes  the  allendions  of  the  creditun 
against  liim  may  demuid  trialiiy  jury.  See  tbe  Treatise  (^  Avery  and  Hubbs  on  tliis  lav.  And 
fbr  decisions  nnder  it,  ace  digest  of  oases  in  bankinptoy  in  the  Ameriean  Law  Beylew  for  Apil, 
1669^  and  enbseqaent  nambera. 

(3)  See  Beltoo  o.  Hodge^  !t  Bing.  365 ;  O'Brien  *.  Onrrie,  3  0.  and  P.  333 ;  Stevens  v.  Jadi- 
son,  4  l^cnp.  lU.  But  an  infant  may  prutoably  apply  under  the  voluntary  pn>Tisions  of  the 
United  States  law.    See  Hatter  of  Bouk,  3  JOoLean,  317.    And  a  marriod  woman  doubtliaa 


JaBj,  if  resident  where  the  law  permits  her  to  transact  bnainesa  in  her  own  name:  see  Han^all 
«.  Bntton,  8  T.  R.  545  i  or,  if  tbe  wife  of  a  traasparCed  oonriot.  Hx  pane  Franks,  7  Ding.  — 
<4)  Theaot«oflMnlDuptey  annmaraledin  the  aot  ef  oiH)|psss  of  lUnih  3,  IdOT,  aren 


lows  <Bso.  39) : 

efio 
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bankrapt  is  "a  ti«d«r,  "wha  werstes  hiamtt,  or  doei  oertiiii  oQur  itfits,  tending 
to  defnnd  hia  omditora."  We  have  hitherto  been  employed  in  explaining  the 
former  port  ut  this  deeoription, "  s  tnuler ,-"  let  me  bow  attend  to  the  wtl«i^ 
"  who  aeoretea  himaelf,  or  aoea  certain  other  acta  trading  to  defrand  his  credit- 
ora."  And,  in  general,  whenever  stich  a  trader,  as  is  oefore  described,  bath 
endeavoared  to  avoid  hU  oreditors,  or  evade  their  jnst  dsmandg,  thia  hath  been 
declared  by  the  leglalatnre  to  be  an  act  of  bankmptcy,  npaa  which  a  commit 
Bion  may  he  sned  out.  For,  in  this  extrajadiciol  metiiod  of  proceeding,  whioh  ia 
allowed  merely  for  the  benefit  of  eommeroe,  the  law  is  extremely  watdifnl  to 
detect  a  man  whosa  oircumatanoea  ara  deoliaing,  in  the  flret  instance,  or  at 
least  as  early  as  possible ;  that  the  creditors  may  receive  as  large  a  [sxjportion  of 
their  debts  as  may  he;  and  that  a  man  may  not  go  on  wantosly  wasting  liis 
BubstoDce,  and  then  claim  the  benefit  of  the  statntos,  \rii6n  he  hai  sotbiug  leA 
to  distribute. 

To  learn  what  the  partionlar  act»  of  bankruptcy  are,  whioh  render  a  man  a 
bankrupt,  we  must  consult  the  several  statotea,  and  the  resolutions  formed 
by  the  courts  thereon.  *Among  these  may  therefore  be  reckoned:  t^avoi 
1,  Departing  from  the  realm,  whereby  a  man  withdraws  himself  from  the  L  '  J 
iurisdiction  and  coercion  of  the  law,  with  intent  to  defraud  hia  creditors,  {z) 
i.  Departing  &om  his  own  house,  with  intent  to  secrete  himself,  and  avoid  his 
creditors,  (aj  3.  Keeping  in  hie  own  house,  priTat«ly,  so  as  not  to  be  seen  or 
spoken  with  by  his  creditors,  except  for  jnst  and  necessary  cause ;  whioh  is  like- 
wise construed  to  be  an  intention  to  defraud  his  creditor^  by  avoiding  the  pro- 
cess of  the  law.  (S)  4.  Procuring  or  snfierin^  himself  willingly  to  be  arrested,  or 
outlawed,  or  imprisoned,  without  just  and  lawful  cause;  which  is  likewise 
deemed  an  attempt  to  defWud  his  creditors,  (c)  5.  Procuring  his  money,  good^ 
chattels,  and  effects,  to  be  attached  or  seqaestersd  by  any  legal  prooess;  which 
is  another  plain  and  direct  endeavour  to  disappoint  his  creoitora  of  their 
security,  {d )  6.  Making  any  frandnlent  conveyance  to  a  friend,  or  secret  trustee 
of  his  lands,  tenements,  goods  or  chattels ;  whioh  is  an  act  of  the  same  suspicions 
nature  with  the  last  (e)  7.  Procnring  any  protection,  not  being  himself  privi- 
leged by  parliament,  lu  order  t«  screen  his  person  from  arrests ;  which  also  is  an 
endeavour  to  elude  the  justice  of  the  law.  (^)  6.  Endeavouring  or  desiring, 
by  any  petition  to  the  king,  or  bill  exhibited  m  any  of  the  king's  courts  ogninat 
any  creditors,  to  compel  them  to  take  less  than  their  just  debts;  or  to  procras- 
tinate the  time  of  payment  originally  contracted  for;  which  are  an  acknowledg- 
ment of  either  his  poverty  or  his  knavery,  (ji)  9.  Lying  in  prison  ii>r  two 
months  or  more,  upon  arrest  or  other  detention  for  deht,  without  finding  bail 


(a)  AW.  IJw.  I,  O.  U,  (ft)  scat.  It  BUi.  o.  T. 


liui 


L  Departing  from  Uie  sUte,  t«nitM7  or  diatriet  of  whub  tba  gtaim  ia  ao  tulubitaii^  with 
lnl«iit  tn  de&oiid  bis  cr«diton : 

2.  Rcmaiubs  abaeut  when  abroad  with  the  like  intent: 

3.  a)Dceiklinf  himself  to  avoid  the  sarrioe  of  tegal  i»aoeM  for  tti*  TMOveir  of  my  debt 
provable  andar  die  aet: 

4.  Coneealiag  <x  nmoviBg  pTwartv  to  avoid  legal  pneaas : 

5.  UakiDs  an  udgninen^  pii,  We,  cimvevaDDe  or  tmuTer  of  his  estate,  property,  right«  m 
credita,  witn  intent  to  delay,  nioder  or  dofrand  crediton : 

6.  Bung  under  anoat  foi  a  period  of  sereo  d^s  on  an  ^uontiaa  upon  a  debt  provoblo 
under  the  act,  and  tar  Qote  thvi  uue  bvadi^  doUwa: 

7.  Bdng  actodlT  impisowd  for  moce  tluui  eeven 
fbr  QUO  bandred  dvllara  or  npwardg : 

8.  Jloldug  any  payment,  gift,  ^nt,  sale,  conveyanoe  or  transfer  of  money  or  otiier  prop- 
erty, DBtale,  rigbU  or  L-rediM,  or  giving  aoy  transnt  to  oonfeas  Judgment,  or  prooiuing  m  snfo- 
ing  hi»  property  to  l>e  tolien  on  legal  piucaM,  while  b«iikmpt  or  iniolveBt,  or  in  oontemplstioD 

of  bankmpMiyor  insulvenoy,  with  intent  I" ' ■ '  "-—  — "• — 

or  to  poreons  liable  for  hiin  k  saretiea  <i 

his  property.  (<>  [lef<-Bt  iir  delny  the  operation  of  the  act : 

&  X  banter,  brokor,  mercuuil,  Inuler,  laannfaotuTor  or  ininei'  IrandnleDtlv  stopping  or  etu 
fter  within  a  periud  ol  fourteen  daya. 


pending,  and  not  nanming  payment  of  hia  oonunendol  pqiv 

651 


!^^.^H:)t^lc 


478  Title  bt  Bakkbuptct.  (Book  IT. 

in  order  to  obtain  his  liberty.  (A)  For  the  inability  to  procure  bail,  argnesa 
strong  deficiency  in  bis  credit,  owing  either  to  hiB  Bnapect«d  poverty,  or  iU 
character;  and  his  neglect  to  do  it,  if  able,  can  arise  only  &om  a  fhkndalent 
intention ;  in  either  of  which  cases,  it  is  hi^h  time  for  his  creditore  to  look  to 
r  «.~n  1  themselves,  *and  compel  a  distribution  of  his  effects.  10.  Escaping  from 
I-  1   prison  after  an  arrest  for  a  jost  debt  of  1001.  or  upwards,  ft)    For,  no  man 

would  break  prison,  that  was  able  and  deairoas  to  procure  bail ;  which  brings 
it  within  the  reason  of  the  last  case.  11.  Neglecting  to  make  satisfaction  for 
any  just  debt  to  the  amount  of  100/.  within  two  months  after  eerrice  of  l^al 
process  for  such  debt,  upon  any  trader  having  privilege  of  parliament,  (i) 

These  are  the  several  acts  of  bankmptey,  expressly  denned  by  the  statutes 
relating  to  this  title :  which  being  so  numerous,  and  tho  whole  law  of  bank- 
mpts  being  an  Innovation  on  the  common  law,  our  conrte  of  justice  have  been 
tender  of  extending  or  multiplying  acts  of  bankruptcy  by  any  construction  or 
implication.  And,  therefore.  Sir  John  Holt  held,  (/)  that  a  man's  removing  his 
goods  privately  to  prevent  their  being  seized  in  execntion,  was  no  act  of  uuik> 
mptoy.  For,  the  statutes  mention  only  fraudulent  gifts  to  third  persons,  and 
procuring  them  to  be  seized  by  sham  process  in  order  to  defraud  creditors:  but 
this,  though  a  palpable  fhind,  yet  falling  within  neither  of  those  cases,  cannot 
be  adjudg^  an  act  of  bankruptcy.  So,  also,  it  has  been  determined  ezpreasl^, 
that  a  banker's  stopping  or  refusing  payment  is  no  act  of  bankruptoy;  for  it  is 
not  within  the  description  of  any  of  the  statutoe,  and  there  mav  be  ^ood  rea^ 
sons  for  his  so  doing,  as  suspicion  of  forgery,  and  the  like:  ana  i^  in  conse- 
quence of  such  refusal,  he  is  arrested,  and  puts  in  bail,  still  it  is  no  act  of 
bankruptcy :  (m)  but,  if  he  goes  to  prison,  and  lies  there  two  months,  then,  and 
not  before,  he  is  become  a  bankrupt 

We  have  seen  who  may  be  a  bankrupt,  and  what  acts  will  make  him  bo:  let 
US  next  consider, 

3.  The  proceedinas  on  a  commission  of  bankmpt;  so  for  as  they  affect  the 
r  *4S0 1  ^^'''^P^  nimselfl  And  these  depend  entirely  'on  the  several  statutes 
■■  1   of  bankmptey;  all  which  I  shall  endeavour  to  blend  together,  and 

digest  into  a  concise,  methodical  order. 

And,  first,  there  mnst  be  a  petition  to  the  lord  chancellor  by  one  creditor  to 
the  amount  of  lOOt  or  by  two  to  the  amount  of  150i.,  or  by  three  or  more  to 
the  amount  of  300/.,  (5)  which  debt  roust  be  proved  by  affidavit :  (n)  upon 
which  he  grants  a  commission  to  such  discreet  persons  as  to  him  shall  seem 
good,  who  are  then  stvled  commissioners  of  bauknipt  (o)  The  petitioners,  to 
prevent  malicious  applications,  must  be  bound  in  a  security  of  300/.  to  make 
the  party  amends  in  case  they  do  not  prove  him  a  bankrupt  And  if,  on  the 
other  hand,  they  receive  any  money  or  effects  from  the  bankrupt,  as  a  recom- 

Sense  for  suing  out  the  commission,  so  as  to  receive  more  than  their  ratable 
ividends  of  the  bankrupt's  estate,  they  forfeit  not  only  what  they  shall  have  so 
received,  but  their  whole  debt  These  provisions  are  made,  as  well  to  secnre 
persons  in  good  credit  from  being  damni&ed  by  maliciouE  petitions,  as  to  pre- 
vent knavish  combinations  between  the  creditorsand  bankrupt,  in  order  to 
obtain  the  benefit  of  a  commission.  When  the  commission  is  awarded  and 
issued,  the  commissioners  are  to  meet,  at  their  own  expense,  aud  to  take  an 
oath  for  the  due  execution  of  their  commission,  and  to  be  allowed  a  sum  not 
exceeding  'ZOs-per  divm  each,  at  every  sitting.  And  no  commission  of  bank- 
rupt Bhall  abat^  or  be  void,  upon  any  ueroise  of  the  crown,  (p) 

When  the  commissioners  have  received  their  commission,  they  are  first  to 
receive  proof  of  the  person's  being  a  trader,  and  having  committed  some  act 
of  bankruptoy;  and  then  to  declare  him  a  bankrupt,  if  proved  so  ;  and  to  give 
tiotice  thereof  in  the  Gazette,  and  at  the  same  time  to  appoint  three  meetings. 
At  one  of  these  meetings  an  election  must  be  mrule  of  assignees,  or  persons  to 
whom  the  bankrupt's  estate  shall  bo  assigned,  and  in  whom  it  shall  be  vested 


O)  /Met  (H  IKd. 

(«)  sua.  B  Om.  n,  c. ». 
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fbr  the  benefit  of  the  creditors;  which  assignees  are  to  be  cliosen  by  the  major 
•part,  in  value,  of  the  creditors  who  shall  then  have  proved  their  debts :  r  ,^ .  -. 
bat  may  be  originally  appointed  by  the  commissi oaera,  and  afterwarda  '■  ^ 
approved  or  rejected  by  the  creditors :  but  do  creditor  shall  be  admitted  to  vote 
in  the  choice  of  asaigneee,  whose  debt  on  the  balance  of  accounts  does  not 
amount  to  lOL  And  at  the  third  meeting,  at  farthest,  which  must  be  on  the 
forty-second  day  after  the  advertisement  in  the  gazette  (unlese  the  time  be 
enlai^ed  by  the  lord  chancellor),  the  bankrupt,  upon  notice  also  personallv 
served  upon  him,  or  left  at  his  nsnal  place  of  abode,  must  snirender  himself 
personHlly  to  the  commissioners :  which  surrender  (if  voluntary)  protects  him 
horn  all  arrests  till  his  final  examination  la  past:  and  he  must  thenceforth  in 
all  respects  conform  to  the  direotione  of  the  s&tutes  of  bankruptcy;  or,  in  default 
of  either  surrender  or  oonfurmity,  shall  be  guilty  of  felony  without  benefit  of 
clergy,  and  shall  suffer  death,  and  his  goods  and  estate  shall  be  distributed  among 
his  creditoi-s.  (q)  (5) 

In  case  the  DauKrupt  absconds,  or  is  likely  to  mn  away,  between  the  time  of 
the  commission  issued,  and  the  last  day  of  aunender,  he  mi.y  by  warrant  from 
any  judge  or  justice  of  the  peace  be  apprehended  and  committed  to  the  county 
gaol,  iu  order  to  be  forthcoming  to  the  commissioDerB ;  who  are  also  empowered 
immediately  to  grant  a  warrant  for  seizing  his  goods  and  paper&  {r) 

When  the  bankrupt  appears,  the  commissioners  are  to  examine  him  touching 
all  matters  relating  to  his  trade  and  effects.  (6)  They  may  also  summon  before 
them  and  examine  the  bankrupt's  wife,  («)  and  any  other  person  whatsoever,  as 
to  all  matters  relating  to  the  bankrupt's  anairs.  And  in  case  any  of  them  shall 
refuse  to  answer,  or  stiall  not  answer  fully  to  any  lawful  question,  or  shall  refuse 
to  subscribe  such  their  examination,  the  commissioners  may  commit  them  to 
prison  without  hail,  till  they  submit  themselves  and  make  and  sign  a  full  answer ; 
the  oommissioners  specifying  in  their  warrant  of  commitment  the  question  so 
refused  to  be  answered.  And  any  gaoler  permitting  such  person  to  escape  or  go 
out  of  prison  shall  forfeit  500/.  to  the  crMitors.  {t) 

*The  bankrupt,  upon  this  examination,  is  bound,  upon  pain  of  death,  r  «^a  -t 
(7)  to  make  a  full  discovery  of  all  his  estate  and  effects,  as  well  in  expec-  '■  ^ 
tancyas]K>Bseesion,andhow  he  has  disposed  of  the  same;  together  with  all  books 
and  writings  relating  thereto:  and  is  to  deliver  up  all  in  his  own  |>ower  to  the 
oommissicfiere  (except  the  necessary  apparel  of  himself  his  wife,  and  his  children) ; 
or,  in  case  he  conceals  or  embezzles  any  effects  to  the  amount  of  202.,  or  with- 
holds any  books  or  writings,  with-  intent  to  defraud  his  creditors,  he  shall  be 
guilty  of  felony  without  benefit  of  clergy;  and  his  goods  and  estates   shall 

(q)  Stat  S  Geo.  n,  a.  BO.  (r1  SUt  S  Geo.  11.  e.  n 

W  StBt.  n  Jaa.  I,  c.  Itl.  {<)  sot.  a  Goo.  U,  a.  M. 

(5)  Tbe  acta  for  whloh  t,  botilmipt  is  criminally  pnniihable  under  the  sot  of  oongresB  of 
Marcb  8,  1667,  are  the  secretiug  oc  ooncealing  propertr  beloDgliiK  to  bu  mUite ;  concealing 
destroying,  alrmiag,  A<s.,  booke,  papers,  &c.,  witli  mraaulent  intent  i  makins  g!tt»,  payments. 
Ac,  with  the  like  ut^nt;  ependlrtg  aoy  part  of  hii  eMate  tn  nminff;  fraadulent  omisidoii  of 
property  frma  the  sohedale;  failing  Ut  disctoee  knowledge  offtwidiueiit  elaima   agauut   tlia 

estate;  attempting  to  aooounf  '" '  ■"' '~  ' —  "-"" —  ' _i-.-i_ 

log  ftaudnlent  credit  within  O 
intent  to  defraud  oreditarsi  : 

otherwjae  than  by  bona  fide  t\  ,       ,  ._   

before  the  oommeuoeiiieDt  of  prooeediD^.  See,  44.  The  mailmumpniilglient  thfltmay  ha 
inflieted  U  tbiee  month's  imprboninent  wiib  or  wilhont  hard  labor. 

(6)  [Aenditor  attending  to  prove  Us  debt  belbre  tbe  oommissionere,  or  a  solicitor  attend- 
ing a  banbiipt  petition,  is  entitled  to  tbe  same  privilege  of  eiemptiou  from  arrest,  not  onlv 
whilst  in  actual  attmidanae  before  the  ooart,  bat  eundo  et  redeitndo,  bona  fi^,  thereCVom.  Lint  s 
Owe,  3  Tes.  and  Bea.  374 ;  Euparit  Bryant,  1  Uod.  49;  Gosooygne'it  Cue,  14  Tea.  183;  Castle's 
Oase,  16  id.  418.  And  aoj  perMKi  attendiHR  under  a  sonunous  of  tbe  oommissioners  will  be 
eqn^y  protected,  Ri  parte  EmR,  7  Tea.  312,  both  th>m  turest  and  sabseqnent  detoinera  lodged 
against  him.    Sidgier  tr.  Bhxdt,  9  Tee.  60.1 

(7)  Under  the  act  of  oongreseof  March  3,  1887,  thebaziknipt  whone^ectsor  reftisestoobey 
ny  order  of  the  oonrt  U  pnnishsble  as  fbr  omtempt  of  ooort.  See.  9&  The  barbanms  ponish- 
inenl«  mentioDed  in  tbe  text  were  long  since  aboiiihad  in  WngiMa 
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be  dirided  among  hia  creditors  (u)  Asd  dnleBB  it  sh&ll  appear  that  his  ina- 
bility  to  paj  hu  debta  arose  tiom  lome  dosnal  lose,  he  may,  upoa  convictioo,  by 
indictment,  of  ench  gt-on  miscondnot  and  negligence,  be  set  npon  the  pilloiy  for 
two  hoijra,  and  hare  one  of  his  eon  nailed  to  the  same  and  cut  off.  (v) 

After  tbe  time  allowed  to  the  bankrupt  for  snch  discovery  Ib  expired,  any 
other  person  Tolnntahly  discoTerin^  any  part  of  hia  estate,  before  unknown  to 
tbe  assi^ees,  shall  be  entitled  to  j^s  per  cent  out  of  the  effects  so  discovered, 
and  such  &rther  reward  as  the  assignees  and  commiaaionerB  aliall  thiiik  proper. 
And  any  trustee  wilfkilly  couceoling  the  estate  of  any  bankrupt,  after  the  expira- 
tion of  the  two  and  forty  days,  shall  forfeit  IQOl^  and  double  the  value  of  the 
estate  concealed,  to  the  creditors,  (w) 

Hitherto,  every  thing  is  in  &Tout  of  the  creditors;  aai  the  law  seems  to  be 
pretty  rigid  and  severe  against  the  bankrupt ;  but,  in  case  he  proves  honest,  it 
makes  htm  fall  amends  for  all  this  rigour  and  severity.  For,  if  the  bonkmpi 
hath  made  an  ingenaous  discovery  (of  the  trbth  and  snfficiency  of  which  there 
remains  no  reason  to  doubt),  aaH  hath  conformed  in  all  points  to  the  directions 
of  the  law ;  and  if,  in  oocseqnenoe  thereof  tbe  creditors,  or  four  parts  in  five  of 
them  in  number  aqd  valne  (but  none  of  them  creditors  for  less  than  20f.),  will 
sign  a  esTtiflcate  to  that  purport,  the  commissioners  are  then  to  authenticate 
such  certificate  nodw  their  hands  and  seals,  and  to  transmit  it  to  the  Lord 
Chancellor;  and  he,  or  two  of  the  judges  whom  he  shall  appoint,  on  oath 
r  *483  1  ^'"^^  ^  ^^  bankrupt,  that  sndh  c^tificate  was  obtained  withont 
■-  -I   fraud,  may  allow  the  same ;  or  disallow  it,  upon  cause  shown  by  any 

of  the  creditors  ot  the  bankrupt  (x)  (8) 

If  no  oanse  be  shown  to  the  contrary,  the  certificate  is  allowed  of  course ;  and 
then  tbe  bankrupt  is  entitled  to  a  decent  and  reasonable  allowance  out  of  his 
effects,  for  his  future  support  and  maintenance,  and  to  put  him  in  a  way  of 
honest  induEtiT.  This  allowance  is  also  in  proportion  to  his  former  good 
beharioar,  in  the  early  discovery  of  the  decline  of  his  affairs,  and  therebv  giving 
hia  creditors  a  larger  dividend.  For,  if  his  effects  will  not  pay  one-half  of  hia 
debts,  or  ten  shillings  in  the  ponnd,  he  is  left  to  the  discretion  of  the  commis- 
eioaers  and  assignees,  to  have  a  competent  sum  allowed  him,  not  exceeding 
three  per  cent;  bat  if  they  pay  ten  shillings  in  the  pound,  he  is  to  be  allowed 
five  per  emt;  if  twelve  sbillingeand  six-penoe,  then  ssvon  ancf  a  Aa{/'^er  ceiU; 
and  if  fifteen  dfaitlingi  in  the  pound,  then  the  bankrupt  shall  be  alloved  Unper 
cent;  provided  that  such  allowance  do  cot,  in  the  first  case,  exceed  2001.,  in  the 
aecond,  ^hHiL,  and  in  the  third,  800(  {y)  (9) 

(■)  Stat.  S  Gim.  U,  e.  n.  Bf  <IM  ISvs  at  ITst>lM,  M  niiuiltalsnt  bunkrapM,  partMallDlr  ""b  M  do  Mt 
■niraDrlar  thamaelTea  within  fiinr  cUyi,  ue  panlihod  wtih  itmth  :  ■!»  all  who  eoDcqiI  Ihs  afliODb  ot  ■ 
biuiknipt.  orMliipapreUadeddelillodemiidhiiiBrMiton.    (Hod.  Un.  Hlit.  isTili,  UO.) 

(el  stBt.  tl.  Jac.  1,  e.  l«.  iw]  SmC.  i  Oeo.  II.  c.  M.  i«l  Suu.  h  Ueo.  11,  «.  M. 

It)  aut.  S  Qeo.  n,  0. 3a.  Bf  Ifae  RnmanUn-  flfocstlan,  !f  the  deblaruqalrudsnycontlirnblg  nropertr 
BiiliwquenttntheKlvlnBiiparhlaMn.LtH-ullBblelothe  ilamsndiof  h<>  onKtltaN.  ftf.  tt.l.l.i  Ilntthli 
d)il  DM  FitMnil  Is  itioh  iillinrknM  H  WM  left  to  hlinonihsKwreoroniaiiualunfoi  themaJntenanctofhInuglf 
Midlknillf.  Strniilmittriairdbt  eautatlfltirUrtUctum,  jnUa  tHUIruum  vri  onnun.  aHantonm  wntlw, 
lunoponUprbfitr^ocboaa^HltUralottiiUiidarii  1lMeMl^f^uwlaHduteMtlMmalM  eotlid^      IJMtf.La.) 

(8)  Ko  ascli  Mrtifloste  ftom  credftorH  ta  reqnired  nnder  tha  act  of  oonprass,  to  eiititfe  (b* 
bankropt  M  hh  dholnrn;  Imt  ft  ft  p«att(d,  u  a  matter  of  eonne,  aatsM  he  has  been  saillj' 
of  Mime  ftot  forbidden  liy  the  Ratiit«,  ur  of  goms  frauA  npon  otMlitors,  vr  kxt  pftMoi^  t^ 
gammtf,  or  mUbred  Wuis  or  destreotlnn  to  hit  eolale,  Ao.  Bat  in  ohbs  eommenoad  &  .renr 
after  tbe  sot  want  kito  opetMioD,  no  dtooharf^e  i*  grwtted,  nnlMs  tiie  smota  paf  flftj  pa  cent 
af  the  debt«,  or  ■'TDiJaii^  ta  tinmW  Aid  valae  of  Uia  uredltora  sMent ;  and  m  omw  oI  SBoond 
bankniptoraa  discharge  ugnUed.nulaM  flM»aMet«p«7BBTent7  par  sent,  or  udamthrBB-fonrtha 
te  T^Ue  or  the  im>(Litara  UtMit,  or  aolem  tbe  dflbts  owioft  at  the  tune  oftheprvviaMbaaknq^tor 
baVB  be«n  pdd  or  r«t«MSd.    Sne«.  tt  Ud  30. 

(9)  The  act  of  vrngMK  of  If  arch  9,  WSf,  wves  to  ttke  banknipt  hi*  mowni^  hooaeliirid 
taitMimii  aM  Othet  aitiotw  aoMfcanted  bj  the  aaaiMwe,  wltb  mferetioe  to  Um  fimmj,  eoaditioa 
Hid  effcauMtaaoea  <tf  tha  bMkmpt,  not  eMMdtng  m  valve  |660,  Um  irMiIng  appud  o~  ~ 
•elf  and  tKiA\j,  dw  tmUhrm,  artttR  or  Mfatpnante  of  inf  one  who  ia  or  liM  been  a  mIi 


the  mQltiaor  amy.  and  any  other  property  that  is  or  may  be  ssemptbom  levy  by  tbe  Uwi  trf 
the  XJnlt«d  Stawn,  or  M  Wotttd  be  exempt  by  ttie  Isim  of  the  Mate  in  fbice  in  the  rear  ISM. 
And  all  inch  exempt  propMtf  i*  eieeptod  tma  tbe  opmtioa  of  ttie  ataljniaieBt  wbloh  la  aad 
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Beside  tbia  sIloWaQtM,  be  bae  also  an  indemnity  granted  him,  of  beiag  tne 
ftTid  diBcbarged  foKvcr  ftom  all  debte  owing  bj  bim  at  the  time  he  beoatne  a 
bankrupt ;  even  though  jndgmmt  shall  bare  been  obtained  against  him,  and  he 
lies  in  prieoD  upon  e^recntion  for  such  debts;  and  for  that,  among  other  pur- 
poses, afi  proceedings  on  commissions  of  bankrupt  are,  on  petition,  to  be  entered 
of  record,  as  a  perpetual  bar  ^;ainet  actions  to  be  commenced  on  this  acOount : 
though,  in  general,  the  production  of  the  certificate,  properly  allowed,  ehi^I  be 
sufficient  CTidence  of  all  previous  prooeedings.  (z)  Thn^  *the  bankrupt  r  mtoA  i 
becomes  a  clear  man  agitin :  and,  by  the  aseistanoe  of  bie  allowance  and  ^  J 
his  own  induBtrj,  maj  became  a  usefbl  member  of  the  commonwealth ;  which 
is  the  rather  to  be  expected,  as  he  cannot  be  entitled  to  these  benefits,  unless 
his  bilures  have  beeu  owing  to  misfortunes,  rather  thaa  to  tnisconduct  and 
extravagance. 

For  no  allowance  or  idemnitj  shall  be  givea  to  a  bankrupt,  uDlesa  his  cer- 
tificate be  signed  and  allowed,  as  before  matitiohed ;  and  also,  if  ahy  creditor 
produces  a  Petitions  debt,  and  the  bankrupt  does  Uot  make  discoTery  of  it,  but 
suffers  the  &ir  creditors  to  be  imposed  tlpon,  he  loses  all  title  to  tnese  advan- 
tages, (a)  Keither  can  he  claim  them  if  he  has  given  with  any  of  Ms  flhildren 
al^ve  lOQl.  for  a  marriage  portion,  unless  he  had  at  that  time  snfflcient  left  to 
pay  all  his  debts;  or  if  he  has  loet  at  any  one  time  61.,  or  in  the  whoi^  lOO^ 
within  a  twelvemonth  before  be  becatne  bankrupt,  by  any  manner  of  gaming  or 
wagering  whatsoever :  or  trithin  the  same  time  boS  lost  the  value  of  lOOL  by 
stock -jobbing.  (10)  Also  to  prevent  the  too  common  praotioe  of  ft«qnent  and 
fhindnlent  or  careless  breaking,  a  mark  is  set  npon  stich  as  have  been  onoe 
cleared  by  a  commission  of  banknipt,  or  have  oompounded  with  their  creditors, 
or  have  been  delivered  by  an  Oct  of  insolvency :  which  is  an  occaaional  act,  fto- 

W  Slat.  *.  Geo.  n, «.  W.  (B)  StM. «  Oeo.  1^0.07. 


gnoited,  01,  if  grhntad,  Atii  be  vadid,  if  the  baakrnpt  has  wUlfollj  ivcm  hUelv  In  bis  affidkvit 

■iinnYxd  to  his  petitioD,  Bchedule  or  mveotray,  or  upoB  ai^  eiamiiiatJoii  in  the  course  of  the 
lings  in  bankmptcy,  in  relatiou  t^i  any  matcnol  fact  cdnoeniing  his  estate  or  biii  debte. 


o  an;  other  material  ntct;  or  If  he  has  cuiioealed  an;  part  of  Ms  estate  n 
ks  or  wiitisgii  relating  Qiereto,  or  tf  he  has  bnen  gniltv  of  an.v  fnuH  or  m 
),  oaatddy  «r  deHveiV  to  Uw  anlgtwe  of  the  property  belcmgtitg  to  him  at 


_  effects,  o 
neftligence  * 


^ ,  .r,  eireptic 

uider  the  povisions  of  this  act,  or  If  he  haA  cauH  .  .  - 

deetrnctiai]  thereof;  or  if,  within  tcmt  months  beDire  the  oomnieiiceninDt  of  mch  piucepdings, 
lie  has  procnred  hia  lands,  good*,  moDeys  <«  ohattels  to  be  attached,  eefUMUrtid  or  selacd  oa 
execntton ;  or  If,  )4nce  the  passage  of  this  act,  he  bos  destroyed,  moUlaled,  altered  or  fitlsified 
any  of  his  bouk>!,  ducnmenls,  paperH,  Writings  or  secnrities,  or  haa  made  or  beeo  privv  to  the 
maUng  of  any  false  or  ftaadulcnt  eDtry  In  any  book  nf  ocootiat  or  other  document,  with  intent 
to  defraud  his  creditors ;  or  bae  removed,  or  caused  to  be  removed,  any  part  of  Us  property 
from  tbe  district,  with  intent  tu  deJhiBd  liJs  oredltort;  m-  if  he  has  given  any  fraadnleat  prefer- 
•nce  contrnty  to  tlie  prnrjuons  of  this  act.  or  made  any  frandDlent  payment,  gift,  tnuisf^, 
eooveyauee  or  asMcnment  of  any  part  of  bis  property,  or  has  lost  any  part  thereof  in  gamlag, 
or  has  admitted  a  false  or  fictitinttii  debt  agamst  liis  estale,  or  if,  having  knowledge  uiat  any 
peiMn  baa  proved  sncb  false  or  fictitJous  dew,  bo  bas  not  d^losed  the  same  to  bis  assignee 
Vithin  one  month  alter  ffieh  knovle^)  or  if,  being  a  merchant  or  tradesman,  be  has  tUit, 
RibseaaeDClv  to  Ibe  paa»ge  of  tbix  ao^  kept  proper  books  c^  aoooont ;  or  if  be,  or  any  pemiQ 
in  his  behalL  haa  pnxnired  the  assent  ui  any  ciedilor  to  the  discharge,  or  inflnenoed  (he  aotiim 
of  aiw  creditor  u  any  stage  of  the  pmceediDgs  by  any  pecnniaij  eonsideratlon  orublignlion; 
At  if  he  haa.  In  eontemplsQon  of  beooming  baokropt,  made  any  pledge,  p^ment.  trensfer, 
aKSi^mflirt  CT  oonveyonce  of  any  pan  »f  his  proparty,  direct^  or  indireotly,  abetdnteiy  or  cdd- 
ditioDally,  for  tbe  puippM  of  i^eiriog  any  creditor  or  person  having  a  claim  agajnat  him  or  irb« 
is  or  mo./  be  nnder  liabilily  for  liim,  or  for  the  pnipuee  of  preventing  tbe  property  from  coming 
into  the  bands  erf  the  aasiniee,  or  of  being  distribnted  nnder  this  act  in  eatJelbctlun  of  bis  debts; 
6r{fliehaabe«noonVlatedofaDytti«demeanor  under  this  act,  or  has  beeti  gnlUy  of  any  frand 
wbatera\  eonbratj'  to  Oe  tne  IntAnt  of  tbl«  act :  and  before  any  discharge  is  granted,  the  bvik- 
mpt  Abu  take  and  Mbaeribe  aa  oatb  to  Ibe  effect  that  he  has  nut  done,  rafferad,  or  been  jnivy 
to.  Bin'  act,  matter  i^  Uilng  apeeiSed  in  this  aot  as  a  groukd  fur  wllhhciluing  snch  diseharge,  ox  aa 
invalidathig  soch  diachaim  If  granted." 

All  tu  impeaclriintbemaohBrge,  see  tite  treatise  of  Avery  and  Eobbs.  and  of  Qaanm  en  tba 
Bankrupt  ^T,  ana  the  dige^toi  oases  in  bankruptcy  In  American  Lav  Beview. 
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qnently  passed  by  the  legislature:  whereby  all  persons  whatsoeTer,  who  are 
either  in  too  low  a  way  of  dealing  to  become  tMnlcropt^  or,  not  being  iu  a 
mercantile  state  of  life,  are  not  included  within  the  laws  of  bankruptcy,  are 
discharged  from  all  suiU  and  imprisonment,  upon  delivering  up  all  their  estate 
and  eflecU  to  their  creditors  upon  oath,  at  the  sessions  or  assizes;  in  which 
case  their  perjury  or  fraud  is  usually,  as  in  case  of  bankrupts,  punished  with 
death.  Persona  who  have  been  once  cleared  by  any  of  these  methods,  and  afler- 
r  *'485 1  ^'^'^^  become  bankrupts  again,  unless  they  pay  full  *fiftwa  shillings 
^  -I   in  the  pound,  af^  only  thereby  indemnified aetottieconfiuementoftheir 

bodies ;  but  any  future  estate  they  shall  acquire  remains  liable  to  their  creditors, 
excepting  their  necessary  apparel,  household  goods,  and  the  tools  and  impl^ 
ments  of  their  trades.  (5) 

Thus  much  for  the  proceedings  on  a  commiBsion  of  bankrupt,  so  Ha  aa  they 
affect  a  bankrupt  himself  personally.    Let  os  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  estate  and  preperiv  of  the 
bankrupt  The  method  whereby  a  real  estate,  in  lands,  tenements,  and  heredita- 
ments, may  be  transferred  by  buikruptcy,  was  shown  under  its  proper  head  in  a 
former  chapter,  (c)  At  present,  therefore,  we  are  only  to  consider  the  transfer 
of  things  personal  by  this  operation  of  law. 

By  virtue  of  the  statutes  before  mentioned,  {d)  all  the  personal  estate  and 
effects  of  the  bankrupt  are  considered  as  vested  by  the  act  of  bankruptcy,  in 
the  future  assigucos  of  his  commissioners,  whether  they  be  goods  in  actual 
oossession,  or  dd)ts,  contracts,  and  other  choses  in  action :  and  the  commissioners 
Dy  their  warrant  may  cause  any  house  or  tenement  of  the  bankrupt  to  be  broke 
open,  in  order  to  enter  upon  and  seize  the  same.  And  when  the  assignees  are 
chosen  or  approved  by  the  creditors,  the  commissioners  are  to  assign  every  thing 
over  to  them ;  and  the  property  of  every  part  of  the  estate  is  thereby  as  fully 
Tested  in  them,  as  it  was  in  the  bankrupt  nimself,  and  they  have  the  same  reme- 
dies to  recover  it  (e) 

The  property  vested  in  the  assignees  is  the  whole  that  the  bankrupt  had  in 
himself  at  the  time  he  committed  the  first  act  of  bankruptcy,  or  that  has  been 
vested  in  him  since,  before  his  debts  are  satisfied  or  agreed  for.  Therefore,  it  is 
usually  said,  that  once  a  bankrupt,  and  always  a  bankrupt ;  by  which  is  meant, 
r  *486 1  ^^^^  ^  plain,  direct  act  of  bankruptcy  once  ^committed  cannot  be  puived, 
'-  -'or  explained  away  by  any  subsequent  conduct,  as  a  dubious  eqiiivocal  act 
mar  be;  (/)  but  that,  if  a  commission  is  afterwards  awarded,  the  commismoa 
ana  the  property  of  the  assignees  shall  have  a  relation,  or  reference,  back  to  the 
first  and  original  act  of  bankruptcy,  (g)  Insomuch  that  all  transactions  of  tho 
bankrupt  are  from  that  time  absolutely  null  and  void,  either  with  regard  to 
the  alienation  of  his  property,  or  the  receipt  of  his  debts  from  such  as  ore  privy 
to  his  bankruptcy ;  for  they  are  no  longer  his  property,  or  his  debts,  but  those 
of  the  future  assignees.  And  if  an  execution  be  sued  out,  but  not  served  and 
executed  on  the  bankrupt's  effects,  till  after  the  act  of  bankruptcy,  it  is  void  as 
against  the  assignees.  But  the  king  is  not  bound  by  this  fictitious  relation,  nor 
is  within  the  statutes  of  bankrupts ;  (A)  for  if,  after  the  act  of  bankruptcy 
committed,  and  before  the  assignment  of  his  effects,  an  extent  issues  for  the 
debt  of  the  crown,  the  goods  are  bound  thereby,  (t)  In  France,  this  doctrine 
of  relation  is  carried  to  a  very  great  length ;  for  there,  every  act  of  a  merchant, 
for  ten  A&yA  precedent  to  the  act  of  bwikruptcy,  is  presumed  to  be  fraudulent, 
and  la  therefore  void,  {k)  But  with  us  the  law  stands  upon  a  more  reasonable 
footing:  for  as  these  acts  of  bankruptcy  may  sometimes  be  secret  to  all  but  a 
fow,  and  it  would  be  prejudicial  to  trade  to  carry  this  notion  to  its  utmost 
length,  it  is  provided  by  statute  19  Geo.  II,  o.  33.  that  no  money  paid  by  a  bank- 
rupt to  a  bona  fide  or  real  creditor,  in  a  course  of  trade,  even  after  an  act  of 
bankruptcy  done,  shall  be  liable  to  be  refunded.  Nor,  by  statute  1  Jac  I,  o.  15, 
shall  any  debtor  of  a  bankrupt,  that  pays  him  his  debt,  without  knowing  of  hit 

(»|  SCM.iaM.n,B.10.  (a)  Pi«bWI.  (iI)  Stat  IJao.  I,  0.  IS.    llJoa.  I,  o.U. 

S)llllad.  SH.  (OSalk.  no.  <o)lBiirr.3L  iJkjlAtk.  KH. 

I  Tlner  Abr.  tit.  VrtdUor  4  Anfavpl,  UM.  (t)  Bp.  L  b.  »,  a.  IS.  ' 
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baDkrnptey,  be  liable  to  acconnt  for  it  again ;  the  intention  of  ttiia  relative 
power  being  only  to  reach  finadnlent  tnuisactiona,  and  not  to  distresB  the  fair 
trader.  (U) 

The  assignees  may  pursue  any  legal  method  of  recovering  thit>  property  so 
vested  in  them,  by  their  own  anthority ;  but  *cannot  commence  a  snit  in  r  «,g„  -. 
equity,  nor  compound  any  debts  owing  to  the  bankrupt,  nor  refer  any   I-  -I 

matt«rs  to  arbitration,  without  the  consent  of  the  creditors,  or  the  major  part 
of  them  in  value,  at  a  meeting  to  be  held  in  pursuance  of  notice  in  the 
Gazette.  (I)  (IS) 

When  thev  have  got  in  all  the  effects  they  can  reasonably  hope  for,  and  reduced 
them  to  ready  money,  the  assignees  must,  after  four  ana  within  twelve  months 
after  the  commission  issued,  give  one-and- twenty  days'  notice  to  the  creditors 
of  a  meeting  for  a  dividend  or  distribution ;  at  which  time  they  must  produce 
their  accounts,  and  verify  them  upon  oath,  if  required.  And  then  the  commis- 
sioners shall  direct  a  dividend  to  be  made,  at  so  much  in  the  pound,  to  all 
'  creditors  who  have  before  proved,  or  shall  then  prove,  their  debts.  This  divi- 
dend must  be  made  equally,  and  in  a  ratable  proportion,  to  all  the  creditors, 
according  to  the  fuann^^  of  their  debts;  no  regard  being  had  to  the  quality 
of  them.  Mortgages,  indeed,  for  which  the  creditor  has  a  real  security  in  his 
own  hands,  are  entirely  safe;  for  the  commission  of  bankrupt  reaches  only  the 
equity  of  redemption,  (m)  So  are  also  personal  debts,  where  the  creditor  has  a 
chattel  in  his  hands,  as  a  pledge  or  pawn  for  the  payment,  or  has  taken  the 
debtor's  lands  or  goods  in  execution.  And,  upon  the  equity  of  the  statute  8 
Ann.  c.  14  (which  directs,  that  upon  all  executions  of  goods  being  on  any  premi- 
ses demised  to  a  tenant,  one  yeu'a  rent,  and  no  more,  shall,  if  due,  be  paid  to 
the  landlord),  it  hath  also  b^n  held,  that,  under  a  commission  of  bankrupt, 
which  is  in  the  nature  of  a  statute  execution,  the  landlord  shall  be  allowed  his 
arrears  of  rent  to  the  same  amount,  in  preference  to  other  creditors,  even 
though  he  hath  neglected  to  distrain,  while  the  goods  remained  on  the  premises ; 
which  he  is  otherwise  entitled  to  do  for  bis  entire  rent,  be  the  quantum  what  it 
may.  (n)  But,  otherwise  judgments  and  recognizances  (both  which  are  debts 
of  recora,  and  therefore  at  other  times  have  a  priority),  and  also  bonds  and 
obligations  by  deed  or  special  instrnment  (which  are  cilled  debts  by  specialty, 
and  are  usually  the  next  *in  order),  these  are  all  put  on  a  level  with  r  ^Aoa  -i 
debts  by  mere  simplecontract,  and  all  paid ^art'TirMgu.  (o)  Xay,  so  br  *■  ' 
is  this  matter  carried,  that,  by  the  express  provision  of  the  statutes,  {p)  debts 
not  due  at  the  time  of  the  dividend  made,  as  bonds  or  notes  of  hand  payable 
at  a  future  day  certain,  shall  be  proved  and  paid  equally  with  the  rest,  {a)  allow- 
ing a  discount  or  drawback  in  proportion.  Ana  insurances,  and  obligations 
upon  bottomry  or  respondentia  bona  fide  made  by  the  bankrupt^  though  forfeited 
after  the  commission  is  awarded,  shall  be  looked  upon  in  the  same  light  as 
debts  contracted  before  any  act  of  bankmptey.  (r)  (13) 

f*)  1  Atk.  MS,  104.  (e)  BUt.  U- Jae.  I,  e.  U. 

Stn.  1111.  (r)  Stot.  U  Um.  n,  o.  SI. 

(11)  Bj  the  act  of  DonftTeu  of  Uarch  2,  ISffT,  the  aadguraeiit  ooovejB  to  the  aMignee  all  the 
MtftU  of  the  bonknipt,  with  bla  deeds,  books  ftod  papen  relMiDg  thereto,  and  the  waignment 
lelnteii  back  to  the  comtneiicemeDt  Of  the  proceedings,  but  diMolvei  iJl  attaohmeutg  of  aar 
of  the  property  made  mi  mesne  prooesi  wjtnin  finir  months  pie vjoni  to  the  oammencamsnt  uf 
the  proceeuings.  Propert7  ounvey ed  bf  a  debtor,  in  frand  of  oiedltois,  will  pttss  by  Oie  osaiga- 
ment.    Sec  U. 

(13)  Under  the  Ei^Ush  statutes  anthority  for  tbese  purposes  is  obtained  by  the  aasignne  from 
the  conrL  And  ludBr  the  act  of  congress  of  1864  the  asdgiiee  in^r  submit  matters  to  arbitration 
by  leave  of  the  court.    See.  IT. 

(13)  Undu  the  bankruptoy  laws  of  the  United  States  Qie  following  demands  are  pi«- 
fiured: 

1.  The  fees,  costs,  rlo.,  of  the  pmceedingfl. 

3.  All  demands  owing  to  the  United  BUMs. 

3.  All  demands  owing  te  the  stete  in  which  the  proceedings  are  had. 

4.  Wages  dne  to  any  operative,  clerk  or  boose  servant  to  an  amount  not  exceeding  flflj 
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Within  eighteen  months  after  the  commisBbii  nened,  a  second  ind  fioal  din- 
dend  ehtdl  be  made,  QBleea  all  the  eS^ta  were  exhaaeted  b;  tis,  first.  («>  And  if 
any  snrplue  remains,  after  selling  his  estates  asd  pajing  every  creditor  hia  foil 
debt,  it  shall  be  restored  to  the  bankrupt.  (/)  This  is  a  case  whirii  sometimea 
happens  to  mea  in  trade,  irho'  inToIaotBrily,  or  at  least  nswarily,  eoxuait  acts 
of  bankruptcy  by  absoonding  and  the  like,  while  their  efieota  ars  more  than 
stifl3cient;  to  pay  their  creditors.  And,  if  any  siHpicioaB  or  maleToknt  credited 
will  take  the  advantage  of  each  aote,  sod  sne  ont  a  comraisnoii>  tb«  bankmpt 
has  no  remedy,  but  mnst  i^iiietly  submit  to  the  effects  of  his  own  impradenoe} 
except  that,  Hpon  satisfaottort  made  to  all  the  creditor^  the  oommismDn  may  be 
auptrseded.  |u)  This  oaae  may  ^so  h^>pen,  when  a  knave  is  deairona  of  de&aod- 
ing  his  creditoTfi,  and  is  compelled  by  a  commiBsioii  to  do  them  that  jaatice, 
which  otherwise  he  wanted  to  evade.  And,  therefore,  thongh  the  neaal  mle  is 
that  all  interost  on  debts  oaFrytng  interest  shall  oease  from  the  time  of  issuing 
the  oommisdon,  yet,  in  case  of  a  surplne  left  after  payment  of  every  debt,  sach 
interest  shall  ag^n  revive,  and  be  ohaii^;eable  on  ^  baukmpt,  (w)  or  hia 
iepresentative& 


CHAPTEH  XXXIL 
OF  TITLE  BY  TESTAMENT,  AND  ADMINISTRATION. 

Thekb  yet  remain  to  be  examined,  in  the  present  chapter,  two  other  methods 
of  aecrniring  personal  estates,  viz.:  by  teetanuni  and  adminietration.  And 
these  I  propose  to  oonnder  in  one  and  the  same  view ;  they  being  in  their 
aatare  so  connected  and  blended  together,  as  makes  it  impossible  to  treat  of 
them  distinotly,  without  manifest  taatolo^  sod  repetition. 

XI,  XII.  In  the  purettit,  then,  of  this  joiat-subject:,  I  shall,  first,  inqnire  into 
the  orinnal  and  antiquity  of  testaments  and  administrations;  shall,  secondly, 
show  who  is  capable  of  making  a  last  will  and  testament ;  shall,  thirdly,  con- 
sider the  nature  of  a  testament  and  its  inoidents ;  shall,  fourthly,  show  what  an 
esecQtor  and  administrator  are,  and  how  they  are  to  be  Appointed ;  and,  lastly, 
shall  select  some  few  of  the  geoerd  heads  of  the  offiee  and  duty  of  executors  aod 
adminietratois. 

First,  as  to  the  originai  of  testaments  and  administrations.  We  have  more 
than  once  observed,  that  when  property  came  to  be  vested  in  individuals  by  the 
right  of  ocoupiuicy,  it  became  necessary  for  the  peace  of  sooietv,  that  this  ocon- 
pancy  should  be  continued,  not  only  in  the  present  possessor,  out  in  those  per- 
sons to  whom  he  should  think  proper  to  transfer  it;  which  introduced  the 
r  *490 1  ^*>"^°^  '^^  practice  oi  ahenationE^  *g]fts  and  contracts.  But  these 
L  -I   precautions  would  be  very  short  and  imperfect,  if  they  were  confined  to 

the  life  only  of  the  ocoitpier;  for  then,  upon  bis  death,  all  his  eoods  would 
iwain  become  common,  and  create  an  infinite  variety  of  strife  ana  confusion. 
The  law  of  very  many  societies  has  therefore  given  to  the  proprietor  a  right  of 
continuing  his  property  after  his  death,  in  such  persons  as  he  shall  name;  and, 
in  defect  of  sucm  appointment  or  nomination,  or  where  no  nomination  is  per- 
mitted, the  law  of  every  society  bss  directed  the  goods  to  be  rested  in  certain 

(0  Stnt.  t  G«0.  tt,  0.  W.  (n  BtaLlIXUi.  e.t.  (a)  I  Ch.  CW.  tM.  M  >  ^tk- SM. 

doDarB,  for  labor  peTfi>nnod  within  six  months  next  preee^ng  the  first  pablieaSna  of  tbe  aotioa 
of  proceeding  in  bankniptor. 

b.  Alt  other  debta,  which  by  tte  Jaws  of  the  United  fiUtet  tn  at  a».j  be  entitled  to  pdmlty, 
in  like  maimer  aa  if  the  act  had  not  paMed.    8<m.  SS. 

Otber  demudi  ace  paid  ratably,  eio«pt  Uiat  Bpeoifio  M*»m  ars  not  diittitbed  «S  dlVOeted,  KniMa 
frtwe  orealed  in  otmleDiptatioii  ol  baurniptey,  ur  in  fraud  of  Qia  law. 
W8 

nyn7,duyV^.tH")t^lC 
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particular  individnali,  exclneive  of  all  ot^er  persoas.  (a)  The  former  method 
of  aoqniring  pereonal  property,  according  to  the  express  directione  of  the  deceased, 
we  cull  a  (lament:  the  latter,  which  ia  also  accordine  to  the  will  of  the 
deceased,  not  eipreeaed,  indeed,  bat  presumed  by  the  law,  (^)  we  oall  in  England 
an  »dmini»tTatu>n;  being  the  same  which  the  ciTil  lawyers  term  a  snoceasion 
ah  intettato,  and  which  answers  to  the  descent  or  inheribtnoe  of  real  estates. 

Testaments  are  of  very  high  antit^uity.  We  find  them  in  use  among  the 
ancient  Hebrews ;  thongh  I  hardly  think  the  example  nsnally  given  (c)  of  Abra- 
ham's complaining  (d)  that,  unleea  he  had  some  children  of  his  body,  his  steward, 
Eliezer  of  Damascus,  would  be  his  heir,  is  quite  concluaive  to  show  that  he  had 
made  him  so  bj  will.  And,  indeed  a  learned  writer  (s)  has  adduced  this  very 
passage  to  prove,  that  in  the  patriarchal  age,  on  foilure  of  children,  or  kindred, 
the  servants  bom  under  their  master's  roof  succeeded  to  the  inheritance  as 
beirsHit-law.  (/)  But  (to  omit  what  Eusebiuaand  others  have  related  of  Ifoah's 
te«tament^  made  in  writing  and  witnessed  under  his  seal,  whereby  he  disposed 
of  the  whole  world)  (y)  I  apprehend  that  a  much  more  authentic  instance  of  the 
early  nse  of  testaments  may  be  fonnd  in  the  sacred  writings,  Ui)  wherein  Jacob 
bequeaths  to  bia  son  Joseph  a  portion  of  his  'inheritance  double  to  that  r  *^\  -i 
of  hia  brethren :  which  will  we  find  carried  into  execution  many  hun-  *■  -' 
dred  years  afterwards,  whentheposterityof  Joseph  were  divided  into  two  distinct 
tribes,  those  of  Ephraim  and  Manasseb,  ana  had  two  several  inheritances 
assigned  them ;  whereas  the  descendants  of  each  of  the  other  patriarchs  formed 
only  oneeingle  tribe,  and  had  only  one  lot  of  inheritance.  Solon  was  the  first  legis- 
lator that  introduced  wills  into  Athens ;  (i)  but  in  many  other  parts  of  Greece 
they  were  totally  discountenaced.  (k)  In  Rome  they  were  unknown  till  the 
laws  of  the  twelve  tables  were  compiled,  (Ij  which  first  gave  the  right  of 
bequeathing :  (^  and,  among  the  nortnem  nations,  particula^y  among  the  Ger- 
mans, [m)  testoments  were  not  received  into  use.  And  this  variety  may  serve 
to  evince,  that  the  right  of  making  wills  and  disposing  of  property  after  death, 
is  merely  a  creature  of  the  civil  state ;  {«)  which  has  permitted  it  in  some  conn- 
tries  and  denied  it  in  others :  and,  even  where  it  is  permitted  by  law,  it  is  sub- 
jected to  difi'erent  formalities  and  restrictions  in  almost  every  nation  under 
heaven,  (o) 

With  ns  in  England,  this  power  of  bequeathing  is  coeval  with  the  first  rudi- 
ments of  the  law :  for  we  have  no  traces  or  memorials  of  any  time  when  it  did 
not  exist  Mention  is  made  of  intestacy,  in  the  old  law  before  the  conqnest,  as 
being  merely  accidental ;  and  the  distrihution  of  the  intestate's  estate,  after  pay- 
ment of  the  lord's  beriot,  is  then  directed  to  go  according  to  the  established 
law.  "  8ive  quie  incu-ria,  stve  tnorte  repentina,  fverit  inlestatut  mortuut,  domi- 
nut  tamm  nullam  rerum  gwantm partem,  {prater  earn  qua  jure  dehetur  kereoti 
nomine)  aibi  asiumilo.  Verum  poneesswnes  uxori,  Hberig,  et  cognatione  proxi- 
mis,  pro  sua  cviqae  jure,  dittribwtanur."  [p)  But  we  are  not  to  imagine,  that 
this  power  of  bequeathing  extended  originally  to  all  a  man's  personal  estate. 
On  the  contrary,  Glanvii  will  inform  na,  {q)  that  by  the  common  law,  *as  p  ,,„„  ■■ 
it  stood  in  the  reign  of  Henry  the  Second,  a  man's  goods  were  to  be  divided  L  ''  *  ' 
into  three  equal  parts :  of  which  one  went  to  hia  heirs  or  lineal  descendants, 
another  to  his  wife,  and  the  third  was  at  hia  own  disposal :  or,  if  he  died  without 
a  wife,  he  might  then  dispose  of  one  moiety,  and  the  other  went  to  his  children  ; 
and  so  e  converge,  if  he  had  no  children,  the  wife  was  entitled  to  one  moiety,  and 
he  might  bequeath  the  other;  but,  if  he  died  without  either  wife  or  issue,  the 

fa}  PuS  T..  of  Tt.  b.  4.  e.  19.  (bJ  IMA.  b.  4,  e.  U. 

(-01  Rarlwrr.  Paff.  1. 10.  i.    Godalph.  Orph.  l^g.  I,  I.  Cd)  Ann.  b.  IB. 

ft)  Tayldr'i  Etam.  dT.  Law.  UI.  (/J  S«B  PM*  U.  (f)  SeldoD,  At  mto.  Ebr.  c,  24. 

(ti)  Oan.  0.  te.  r<J  t^uEuch.  In  tIU  Solan.  ft)  Pott  AnUq.  t.  4,  c.  U.  (Ij  Iml  !,  B,  1. 

(m) IMtl.  d«  mor.  G«nB. U.  (•)  Sm  pv*  11.         (o)»».U  b. »,  c.  1.     Viniiliu la lou.  1. 1,  Ut  10. 


(1)  Hr.  Chlt^  qoestioDS  thi«  qooUD^  ot  TInnins.  lib.  3,  Ut  10,  and  tlie  conuoetitarj  thereon 
by  Haaaoetoa    Bee  also  lUinea  Anoient  Law,  oh.  TL 
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whole  vas  at  his  own  disposaL  (r)  The  ehares  of  the  wife  and  children  were 
called  their  reasonable  parte ;  and  the  writ  de  rationabili  parte  bonorum  was 
given  to  recover  them.  («) 

This  continned  to  be  the  law  of  the  land  at  the  time  of  magna  carta,  which 
provides  that  the  king's  debts  shall  first  of  all  be  levied,  and  then  the  residne 
of  the  goods  shall  go  to  the  esecutor  to  perform  the  will  of  the  deceased ;  and,  if 
nothing  be  owing  to  the  crown,  "  omnia  catalla  cedant  de/unclo;  galvia  vxori 
ipsius  et  pueris  suis  Tationabilibwa  pariibus  suis."  (t)  In  the  reign  of  King 
Edward  the  Third,  this  right  of  the  wife  and  children  was  still  held  to  be  the 
universal  or  common  law ;  («)  though  frequently  pleaded  as  the  local  coBtom  of 
Berks,  Devon,  and  other  connties :  (w)  and  Sir  Henry  Finch  lays  it  down 
eicpreBsly,  {x)  in  the  reign  of  Charles  the  First,  to  be  the  general  law  of  the  land. 
But  this  law  is  at  present  altered  by  imperceptible  degrees,  and  the  deceased 
may  now,  by,  will,  beqneath  the  whole  of  his  goods  and  chattels;  though  we 
cannot  trace  out  when  first  this  alteration  began.  Indeed  Sir  Edward  Cokc  {y) 
r  *493 1  ^^  °^  opinion,  that  this  never  was  •the  general  law,  but  only  obtained 
*-  -'in  particular  places,  by  special  custom :  and  to  establish  that  doctrine, 
he  reUes  on  a  passage  in  Bracton,  which,  in  truth,  when  compared  with  the  con- 
test, makes  directly  against  hie  opinion.  For  Bracton  (;)  lays  down  the  doc- 
trine of  the  reasonable  part  to  he  the  common  law ;  but  mentions  that  as  a 
particular  exception,  which  Sir  Edward  Coke  has  hastilv  cited  for  the  general 
rule.  And  Glanvil.  magtia  carta,  Fleta,  the  year-hooks,  Fitzherhert,  and  Finch, 
do  all  agree  with  Bracton,  that  this  right  to  the  pars  rationdbilis  was  by  the 
common  law:  which  also  continnes  to  this  day  to  be  the  general  law  of  our 
sister  kingdom  of  Scotland,  {a)  To  which  we  may  add,  that  whatever  may 
have  been  the  custom  of  later  years  in  many  parts  of  the  kingdom,  or  however 
it  was  introduced  in  derogation  of  the  old  common  law,  the  ancient  method 
continned  in  use  in  the  province  of  York,  the  principality  of  Wales,  and  in  the 
city  of  London,  till  very  modern  times:  when  in  orfer  to  favor  the  power  of 
bequeathing,  and  to  reduce  the  whole  kingdom  to  the  same  standard,  tliree  stat- 
utes have  been  provided :  the  one  4  and  5  w,  and  M.  c.  2,  explained  by  2  and  3 
Ann.  c  5,  for  the  province  of  York  ;  another  7  and  8  Wm.  Ill,  c.  38,  for  Wales ; 
and  a  third,  11  Geo.  I,  c.  18,  for  London :  whereby  it  is  enacted,  that  persons 
within  those  districts,  and  liable  to  those  customs,  mav  (if  they  think  proper) 
dispose  of  all  their  personal  estates  by  will ;  and  the  claims  of  the  widow,  chil- 
dren, and  other  relations,  to  the  contrary,  are  totally  barred.  Thus  is  the  old 
common  law  now  utterly  abolished  throughout  all  the  kingdom  of  England,  and 
a  man  may  devise  the  whole  of  his  chattels  as  freely  as  he  formerly  could  his 
third  part  or  moiety.  In  disposing  of  which,  he  was  hound  by  the  custom  of 
many  places  (as  was  stated  in  a  former  chapter)  (S)  to  remember  his  lord  and 
the  chnrch,  by  leaving  them  his  two  best  chattels,  which  was  the  original  of 
heriots  and  mortuaries ;  and  afterwards  he  was  \att  at  his  own  liberty,  to  be- 
queath the  remainder  as  he  pleased. 

r  *W4-  \  *^"  ''^^  *  person  made  no  disposition  of  such  of  his  goods  as  were 
L  '   testable,  whether  that  were  only  part  or  the  whole  of  them  he  wua,  and 

is,  said  to  die  intestate ;  and  in  such  cases  it  is  said,  that  by  the  old  law  the 
Icing  was  entitled  to  seize  upon  his  goods,  as  the  parens  patria,  and  general 
trustee  of  the  kingdom,  (c)  This  prerogative  the  king  continued  to  exercise  for 
some  time  by  hia  own  ministers  of  justice;  and  probably  in  the  county  court 
where  matters  of  all  kinds  were  determined :  and  it  was  granted  as  a  ^ucbiso 
to  many  lords  of  manors,  and  others,  who  have  to  this  day  a  prescriptive  right 

/t;  Braeton.  I.  J,  n.  M-    FTeC.  L  »,  o.  AT.  f$jr.H.V.m.  (-(>BBeo.in.  o 

rnj  A  wldon-  bronfthl  an  ftction  oftlollnne  sfnliipt  har  hinbuiiilis  eieoon™,  guoil  cim 

totlut  MJ™*  Jiiol«AM(mii*K»«o*aiRrfnpproiotaHi  HioMf  4*m/^tofcitln(™poro  (fe.l 

,ailrm  partem  boTummmarUoramtuorum:  tfat*Win(,  OBodt* »nUo»  ialiiaivt  llbemt,  tunc  mtlHllalrw^  :  tt 
tlhaburrint,  tunc  teHiamp^tm,  lie  nnd  ttinC  Jier  husbnnil  died  north  ■XO.OUI  mtria.  without  Juue  had 
Iv tirevn  them :  anil  riici-co pun  sho  claim cd  IbcmolBt}-.  Some  exri?pt[ons  were  taken  to  ttra|ileadln]n<'>HltJi» 
ftc(  oT  Ihu  hiulianir«  Jyiog  wltlioiit  Iwne  warfflei'ied;  Uiittho  rule  of  law.  ni  siaied  in  UiB  irrit,  KemB  tu 
ha'o  lioon  iinlTM'anllr  dlowed.    iK  SOBdir.  111.11.1    And  a  slmllsr  nm  oeonratnH.  IT  Kdw,  111,9, 

(Kjtuig.Bnv  14a.   Co.  uw.  i;«.  rulJiw.iJi,  fBjaiiist.si.^       f»j  (.  s,  c,  BM  a. 

fuj  Ui£>-inp,  of  fend.  Propurtj,  lU.  (bjieag^isa.  foj  a  Buj).  ». 
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to  grant  adminietFatioa  to  their  intestate  tenants  and  suitors,  in  their  own 
courta  baron,  and  other  courts,  or  to  have  their  wills  there  proved,  in  case  they 
made  any  dispoaitioa.  (d)  Afterwards,  the  crown,  in  fevour  of  the  church, 
invested  the  prelates  vi^  this  branch  of  the  prerogative ;  which  was  dope,  saith 
Perkins,  («)  because  it  was  intended  by  the  law,  that  spiritual  men  are  of  better 
coEficience  than  laymen,  and  that  they  had  more  knowledge  what  things  would 
coadace  to  the  benefit  of  the  soul  of  the  deceased.  The  goods,  therefore,  of 
intestates  were  given  to  the  ordinary  by  the  crown ;  and  he  might  seize  them, 
and  keep  them  without  wasting,  and  also  might  give,  aliene,  or  sell  them  at  his 
will,  and  dispose  of  the  money  tn  piog  usus ;  and,  if  he  did  otherwise,  he  broke 
the  confidence  which  the  law  reposed  in  him.  (/)  So  that,  properly,  the  whole 
interest  and  power  which  were  granted  to  the  ordinary,  were  only  those  of  being 
the  Idn^B  almoner  within  his  diocese ;  in  trust  to  distribute  the  intestate's  goods 
in  chanty  to  the  poor,  or  in  such  superstitious  uses  as  the  mistaken  zeal  of  the 
times  had  denominated  pious,  (g)  And,  as  he  had  thus  the  disposition  of  intes- 
tates'effects,  the  probate  of  wills  of  course  followed:  for  itwaa  thought  just  and 
natural,  that  the  will  of  the  deceased  should  be  proved  to  the  satis&ction  of  the 
prelate,  whose  right  of  distributing  his  chattels  for  the  good  of  his  aool  was 
effectually  superseded  thereby. 

•The  goods  of  the  intestate  being  thus  veated  in  the  ordinary  upon  r  *  .„,  ■, 
the  most  solemn  and  conscientious  trust,  the  reverend  prelates  were,  I-  ^ 
therefore,  not  accountable  t«  any,  hut  to  God  aaA  themselves,  for  their  con- 
duct (A)  But  even  in  Fleta's  time  it  was  complained  (t)  "  guod  ordinarii, 
hujuwnodi  bona  nomine  eccUsice  occupantis  nuUam  vel  saltern  inmbifam  faciunt 
dUtributionem."  And  to  what  length  of  iniquity  this  abuse  was  carried,  most 
evidently  ap^iears  from  a  gloss  of  Pope  Innocent  IV,  (i)  written  about  the  year 
1250 ;  wnerein  he  lays  it  down  for  established  canon  taw,  that  "  tn  Britannia 
tertia  pars  bonarum  decendentium  ab  intestato  in  opus  eccUsiis  et  pauperum  dis- 
pensanda  est."  Thus,  the  popish  clergy  took  to  themselves  {I)  (under  the  name 
of  the  church  and  poor)  the  whole  residue  of  the  deceased's  estate;  after  the 
partes  rationaMles,  or  two-thirds,  of  the  wife  and  children  were  deducted ;  with- 
out paying  even  his  lawful  debts,  or  other  charges  thereon.  For  which  reason 
it  was  enacted  by  the  statute  of  Westm.  2,  {m)  that  the  ordinal^  shall  be  bound 
to  pay  the  debts  of  the  intestate  so  far  as  his  goods  will  extend,  in  the  same  man- 
ner that  executors  were  bound  in  case  the  dece^ed  had  left  a  will :  a  use  more  truly 
pious,  than  any  requiem,  or  mass  for  his  soul.  This  was  the  first  check  given  to 
that  exorbitant  power,  which  the  law  had  entrusted  with  ordinariea  But,  though 
they  were  now  made  liable  to  the  creditors  of  the  intestate  for  their  just  and 
lawful  demands ;  yet  the  residuum,  after  payment  of  debts,  remained  still  in  their 
hands,  to  be  applied  to  whatever  pnrjKises  the  conscience  of  the  ordinary  should 
approve.  The  flagrant  abuses  of  which  power  occasioned  the  legislature  again 
to  interpose,  in  oMer  to  prevent  the  ordinaries  ftvm  keeping  any  longer  the  ad- 
ministration in  their  own  hands,  or  those  of  their  immediate  Mepen  dents :  r  *.n/>-i 
and  therefoie  the  statnt*  31  Edw.  Ill,  c  11,  provides,  that,  in  case  of  I  ^^"i 
intestacy,  the  ordinary  shall  depute  the  nearest  and  most  lawful  friends  of  the 
deceased  to  administer  his  goods ;  which  administrators  tav  put  upon  the  same 
footing,  with  regard  to  suits  and  to  accounting,  as  executors  appointed  by  will. 
This  is  the  original  of  admioiatratars,  as  they  at  present  stand;  who  are  only 
the  officers  of  uie  ordinary,  appointed  by  him  in  pursuance  of  this  statute,  which 
singles  out  the  next  and  most  Uiwful  friend  of  the  intestate;  who  is  interpreted  (») 
to  be  the  next  of  blood  that  is  under  no  legal  disabilites.  The  statute  31  Hen. 
Vin,  c,  5,  enlarges  a  little  more  the  power  of  the  ecclesiaBtical  judge ;  and  per- 
mits him  to  grant  administration  either  to  the  widow,  or  the  next  of  kin,  or  to 
both  of  them,  at  his  own  discretion;  and  where  two  or  more  persons  are  in  the 

(A)  IKd.S!.  (tJHOi.  r/JFlDch.Lnv,  173,  171.  fg)TVoirA.m. 

(h)  Plond.  m.  (h  I.  «.  0,  BT,  I  ».  ft;  In  Oocretal,  I.  B,  I.  B,  *.  «. 

(IJ  The  proportlOTi  given  lo  Ilia  nricsl  and  to  other  nloiis  nsCi,  vta  different  In  dlO^rent  MnntHH.  la 
thpurrhdesconryoflRohinoncIln  Vortihirc,  UilipronorUnn  n-M  MlUed  by  snap*)  bn[|e.  A.  H.  IIU 
Rcgiil.  lumorit  Se  XMim.  lOll.  and  wu  obnerved  (ill  aMiihcd  bj  the  statute  M  Hen.  VIII,  a.  U. 
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same  degree  of  kindred,  ^ree  (he  oKlinarj  hie  election  to  acoe^t  wUch  ever  he 
pleases. 

Upon  this  footing  stande  the  gener^  lav  of  adminietnitione  i^  this  d«f.  (S)  I 
shall,  in  the  fm^faer  progreaa  of  this  ehapW,  iDention  a  tew  more  piffticalarB, 
vith  regard  to  who  maj,  and  who  may  sot,  be  administrator;  and  what  be  ia 
boand  to  do  when  he  has  taken  this  charge  upon  hiRi ;  what  hoe  be^  hitiierto 
remarked  only  serving  to  show  the  original  and  gradnul  progrese  of  testanieBts 
and  adminiBtrations ;  in  what  manner  the  latter  was  first  of  all  Tested  Ib  tiie 
bishops  by  the  royal  indulgence ;  and  how  it  waa  ritervardg,  by  aatbority  of 
parliament,  taken  from  them  in  effect,  by  obliging  tbem  to  commit  all  tfaeir 
power  to  particular  peracms  nominated  expressly  by  «ie  law, 

I  proceed  now,  secondlv,  to  inqnire  who  may,  or  may  not,  nake  a  testament; 
or  what  persons  are  absolntety  obliged  by  law  to  die  inteetate.  And  tiiis  law  {«) 
is  entirely  prohibitory;  for,  regnlariy,  every  person  hath  f^ll  power  wid  liberty 
to  make  a  will,  that  is  not  nnder  some  spect^  prohibition  by  law  or  custom; 
r  *497 1  *''^'^^  prohibitions  are  prindpally  opon  three  *aoooantB :  for  want  of 
'■  ^   sufficient  discretion ;  for  want  of  enfficlent  liberty  luid  free  will ;  ai^ 

on  account  of  their  crirainal  conduct 

1.  In  the  firgt  species  are  to  be  reckoned  infant%  nnder  the  age  of  f^artem  if 
males,  and  twelve  if  females ;  which  is  the  mle  of  the  ciri!  law.{  jt)  (3)  For, 
thongh  some  of  our  common  lawyers  hare  held  that  an  in&nt  of  any  age  (even 
four  years  old)  might  make  a  teetament,  {(/)  and  others  have  denied  that  nnder 
eighteen  he  is  capable,  (r)  yet,  as  tfae  ecclesiastical  oourt  it  the  judge  of  cYtay 
testator's  capacity,  this  case  mnst  be  governed  by  the  rules  of  the  eooledagtical 
law.  So  that  no  objection  can  be  admitted  to  the  will  of  an  infknt  of  fonrtees, 
merely  for  want  of  i^e;  but,  if  the  testator  wae  iH>t  of  sufficient  discretion, 
whether  at  the  age  of  fonrteen  or  fonr-and-twenty,  that  will  overthrow  his  tes- 
tament. Uadmen,  or  otherwise  non  compotee,  idiots  or  natural  fools,  persmis 
grown  childish  by  reason  of  old  ^e  or  distemper,  such  as  haT«  their  senses 
besotted  with  drankenQeBs;(4)  all  these  »e  incapable,  by  reastm  of  mental 
disability,  to  make  any  will  so  long  as  mich  disslnlity  lasts.    To  this  class  also 

(a)  Godotoh.  Orpta.  !««.  p.  I,  o.  7.  f>>  GoiolplL  p. 

»«p.  74.  ft)  FctUni,  (  MS.  (rj  Co.  Lltt.  Sb. 


.   Weutw.na.   stbt 


(2)  Theicobateaotof  1807,  SAsndSlTic.  0.  TT.aboliBhedthejttiis^otionoftheeoclesiaslarsl 

courts  to  grant  probate  uf  wUls  and  letters  of  admioiiitration,  and  establJEhed  aneiT  coait,  rolled 
tbe  court  ofpmbate,  to  eieroise  this  aatboritr.  Tbe  new  conrt,  however,  uaotMuitertaiii  suits 
foTla^acle&  or  ftirdetdbntiaD;  thia  bring  Ian  to  tbe  eout  tf  abmomy. 

(3)  By  the  will*  oM  of  t  Tio.  c  36,  no  will  ie  valid  uade  bj  »aj  perscu  under  the  age  af 
twenty-one  year*. 

In  several  of  the  XToited  Statee  wills  may  be  made  St  an  earlier  age,  and  in  some  ■  dietinctionu 
made  between  wills  of  real  and  pentonal  estate,    Tbe  sabjecrt  is  regulated  by  statutes  in  »Si  Uie 

(4^  U^  the  nobjeet  ot  BHUttd  oeu^ieteiiey  in  gtnenl,  the  leader  will  ouumlt  the  treatiwe  tm 
medioat  juriHi>nidBnc8,  wills  and  oootracta. 

Old  osa  uf  itself,  even  thongh  combined  with  dinease,  is  no  disquaUfi  cation  to  execute  a  wiU, 
where  the  person  retains  miffioient  meniory  and  andHrstasding  to  have  a  g«ientl  kuowlediie  of 


his  prtqmrty,  andof  Chepenoos  who  are  or  should  he  the  objeotsof  bis  bounty.     It  in  not  m 
tial  that  the  mind  tdiDold  be  whuUy  UEumiHured,  and  capable  of  enlarged    busiaeas  treojactiuoi 
and  contracts ;  Justice  requiroa  only  that  there  Bbould  Iw  a  etrongth  of  mind  oqoat  to  the  purpose 


to  which  it  is  to  be  upplied.  The  powoi  to  dispose  of  his  property  is  trequeutlr  the  ebief  pro- 
tection which  one  in  eitreme  old  a^  possesses  agninst  abase  and  outroKe ;  and  the  teetamnoury 
diBpositJons  of  this  eUse  of  persons  ought  to  be  treated  viUi  great  teademem  aod  liberality.  Sm 
Harrison  v.  Bowau,  3  Wash.  gSO ;  Hathoru  v.  King,  8  Mass.  371 ;  Watson  v.  Wat«on,  3  B.  Munr. 
74 ;  Soraick  v.  Beiohenback,  10  8.  and  B.  84 ;  McDaniels'  Will,  S  J.  J.  Marsh.  331 ;  Delafield  v. 
Parish,  35  N.  T.  9, 


The  fhet  that  one  Is  nader  intozloathis  liquOT  at  the  time  «!  making  a  will  wilt  not  av<ad  tt 
Dnleas  where  the  mtoiicatton  has  proeeeded  to  Uie  extent  of  depriving  nim  of  Mmanimsneu  of 

what  he  is  doing.    Statrete.  Douglas,  3  Yeates,  4S ;  Temple  «.  Temple,  I  Heo.  and  Mnnf.  476; 


Harpci's  WiU,  4  Bibb,  244 ;  Peck  e.  Carey,  27  H.  T.  9.  .But  either  extreme  old  age  or  any  degree 
of  drunkenness  is  always  an  important  ciicumstance  to  be  taken  Into  considemtion  in  conueenon 
with  any  okenmstauoes  tending  to  ^low  that  fiaod  has  been  piBctio«d  or  andas  inflneuee  exen«d 

iu  procuring  tbe  with 
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buy  be  lefbrred  vodi  pemns  as  an  bom  deaf,  blind,  and  damb ;  who,  as  they 
Iiara  ^ways  wanted  the  common  inlets  of  understanding,  are  incapable  of  having 
aiUmumte»tan<H,»aA  thRW  testaments  are  therefore  tokL  (5) 

2.  Suoh  persMM  as  are  intestable  for  wast  of  liberty  or  freedom  of  will,  are, 
tnr  the  civil  law,  of  vwwus  ktads ;  aa  prisouerg,  captives,  and  the  like,  («)  Bat 
the  law  of  England  does  not  moke  a\wh  persons  absolutely  intestable ;  but  only 
leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the  consideration  of  their 

r'ticulor  ciroHmstauoee  of  duress,  whether  or  no  suoh  person  could  be  supposed 
have  liiemm  animitm  taatcmdi.  And,  with  regard  to  fem&K»vert8,  our  law 
differs  still  more  materially  &om  the  civiL  Among  the  Bomaos  there  was  no 
distinction ;  a  married  womui  was  as  capable  of  bequeaUiing  as  a  fene-eole.  {t) 
Bat  with  OS  a  ^married  woman  is  not  only  utterly  Incapable  of  devising  r  *aqo  i 
lattda,  being  excepted  out  of  the  statnte  of  wills,  34  and  35  Hen.  Vllf,  ^  ^^<*  J 
c.  6,  but  also  she  is  incarable  of  making  a  testament  of  chatteU,  without  the 
lioense  of  her  husband.  For  all  her  pergonal  chattels  are  absoluteW  his ;  and  be 
may  dispose  of  her  chattels  real,  or  shall  have  them  to  himself  ii  be  survives 
her :  it  would  be  therefore  extremely  inconsisteDt,  te  give  her  a  poww  of  defeat- 
ing that  provision  of  the  law,  by  bequeathing  those  chattels  to  another,  (u)  Yet 
by  her  husband's  lioraise  she  may  make  a  testament;  («)  aad  the  husband,  upon 
marriage,  frequently  covenants  with  her  Mends  to  allow  her  that  license ;  out 
Buoh  license  is  more  properlv  his  assent ;  for,  unless  it  be  given  to  the  particular 
will  in  question,  it  vnll  not  be  a  cwnplete  testament,  even  though  the  husband 
beforehand  hath  given  her  permission  to  make  a  wilL  (w)  Yet  it  shall  be  suffi- 
cient to  repel  the  husband  from  his  general  right  of  administering  his  wife's 
efiects;  and  admin isti^tion  shall  be  granted  to  ner  appointee,  with  suoh  testa- 
mentary paper  annexed,  (z)  So  that,  in  reality,  the  woman  makes  no  will  at  all, 
bat  only  something  like  a  will ;  (y)  operating  in  the  nature  of  aa  appointment, 
the  execution  of  which  the  huatond,  by  his  bimd,  agreement,  or  oorenant,  is 
bound  to  allow.  A  distinction'  similar  to  which  we  meet-  with  in  the  civil  law. 
For  though  a  son  who  ma  in  potestate  parentis  could  not  by  any  means  make  a 
formal  and  legal  testament,  even  though  hie  father  pennitted  it,  (x)  yet  he  might, 
with  the  like  permission  of  his  father,  make  whM  was  called  a  dtmaHo  mortis 
causa,  (a)  The  queen  consort  is  an  exception  to  this  general  rale,  for  she  may 
dispose  of  her  chattels  by  will,  without  the  consent  of  her  li»d:(d)  and  any 
feme-covert  may  make  her  will  of  goods,  whioh  are  in  her  possession  t»  mitw 
droit,  as  executrix  or  administratrix ;  for  these  can  never  be  the  property  of  the 
hnsband :  {c)  and,  if  she  has  any  pin-money  or  separate  maintenance,  it  is  said 
she  may  dispose  of  her  savings  thereout  *by  testament,  without  the  con-  r«4Qg-| 
trol  of  her  hnsband.  (rf)  But,  if  a  t^me-sole  makes  her  will,  and  after^  L  *  J 
wards  maiTies,  such  subsequent  marriage  is  esteemed  a  revocation  in  law,  and 
entirely  vacates  the  will.  («)  (6) 

3.  Persons  incapable  of  making  testaments,  on  account  of  their  criminal  con- 
duct, are,  in  the  first  place,  all  traitors  and  felons,  from  the  time  of  ocmviction ; 
for  then  their  goods  and  chattels  are  no  longer  at  their  own  disposal,  but  for- 
feited to  the  king.  Neither  can  a  felo  de  se  make  a  will  of  goods  and  chattels, 
for  they  are  forfeited  by  the  act  and  manner  of  his  death ;  but  be  may  make  a 
devise  of  his  lands,  for  th^  are  not  subjected  to  any  forfeiture.  (/)  (?)  Outlaws 

(tj  Oodotpb.  u.  1,  e.  t.  m  rr.  II,  l,  77.  f*)  \  Bep.  SI. 

re>Dr.  ASt.  d.  1,  0.  7.  jTwJ  Bra.  Abr.  tit.  I>»<h,  ft.    Sm.  Ml. 

r»  3'ib!  jr<M  T.  M««Miwrtt,  T.  U  Uao.  Hi  B.  B.  r>;  Ctd.  Or.  I7S.    I  Hod.  HI. 

(ij  n-.  Se,  I,  8.  (a)Tr.ta,i,'a.  rAJCo.Llir.lSS.  rcJGodoliili.  1,  u. 

r<l  Prec.  Chu.  M.  (tUSlt^m.    1  P.  Wnu.  tM.  I7J  Pluvd.  Ml. 

(5)  This  notion  1i  now  exploded.  Bee  Reynolds  e.  Bevnoldi,  1  Speers,  356 :  Weii  o.  Vito- 
genld,  2  Bradf.  Sor.  R.  42 ;  Redf.  on  Willi,  63-58. 

(6)  The  teodenoT  ii  vaiy  etiong  in  tbe  Cnitad  Stotee  to  ramovs  all  the  dis^tlUtieB  which  oov- 
ertnra  imposes  tu  the  diBposition  of  property,  wbether  by  wUl  oi  otherwise,  and  in  wme  of  the 
states  this  is  already  done. 

(7)  Lands  were  nerer  foifaited  without  BO  attainder  by  dne  oonrw  of  law,  and  now  attvnden 
do  not  eitend  to  the  cuimptiuu  uf  blood. 
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also,  thon^h  it  be  for  debt,  sre  incapable  of  making  a  will,  so  long  as  the  out- 
lawry subeifite,  for  their  goods  and  chattels  are  forfeited  during  that  time,  (jf)  As 
for  persons  gailtv  of  other  crimes,  abort  of  felony,  who  are  bj  the  civil  law  pre- 
cluded from  making  testaments,  (as  nsnrers,  libelers,  and  others  of  a  worse 
stamp),  by  the  common  law  their  testaments  may  be  good,  (k)  And  in  general 
the  mle  is,  and  bas  been  so,  at  least  ever  since  Glanvils  time,  (i)  qvod  H^ra  nt 
cujuacunque  ultima  votunUu. 

Let  us  next,  thirdly,  consider  what  this  laet  will  and  testament  la,  whi(^ 
almost  every  one  is  thus  at  liberty  to  make;  or,  what  ara  the  nature  and  inci- 
dente  of  a  teetameni  Testaments,  both  Justinian  (y)  and  Sir  Edward  Coke{i) 
agree  to  be  so  oalled,  because  they  are  testatio  menlit :  an  etymon  which  seems 
to  savour  too  much  of  the  conceit ;  it  being  plainly  a  substantive  derived  from 
the  verb  tastari,  in  like  manner  as  jurammlutn,  incrementum,  and  others,  from 
other  verbs.  The  definition  of  the  old  Roman  lawyers  is  much  better  than 
their  etymology;  "voluntatis  noslra  justa sententiade  eo, quod  quis post  mortem 
guam  jieri  veht  .•"  {I)  whichmaybe  thus  rendered  into  English,  "the  legal  decla- 
r  '500 1  '^^''^^  ^'^  ^  man's  intention^  *which  he  wills  to  be  performed  after  his 
<■  J  death."  It  is  called  senlentia,  to  denote  the  circumspection  and  pru- 
dence with  which  it  is  snpposed  to  be  made ;  it  is  votvnlatii  nostra  letitentia 
because  its  efScacy  depends  on  its  declaring  the  testator's  intention,  whence  in 
England  it  is  emphatically  styled  his  vnll :  it  is  j'usta  senlenlia  ;  that  is,  drawn, 
att^ted,  and  pnblished,  with  all  due  solemnities  and  forms  of  law ;  it  is  ife  to, 
qwid  quit  post  mortem  suam  fieri  velit,  because  a  testament  is  of  no  force  till 
after  the  death  of  the  testator. 

These  testaments  are  divided  into  two  sorts:  terittm  and  verbal  or  nuncupa- 
live  ;  of  which  the  former  is  committed  to  writing,  the  latter  depends  merely 
upon  oral  evidence,  being  declared  by  the  testator  in  extremis  before  a  sufficient 
number  of  witnesses,  and  afterwards  reduced  to  writing.  A  codicil,  eodiciUus, 
a  little  book  or  writing,  is  a  supplement  to  a  will,  or  an  addition  made  by  the 
testator  and  annexed  to,  and  to  be  taken  as  part  of,  a  testament;  being  for  its 
explanation,  or  alteration,  or  to  make  some  addition  to,  or  else  some  subtraction 
ihim,  the  former  dispositions  of  the  testator,  (m)  This  may  ^so  be  either  writ- 
ten or  nuncupative. 

But,  as  nuncupative  wills  and  codicils  fwbich  were  formerly  more  in  nse  than 
at  present,  when  the  art  of  writing  is  oecome  more  universal)  are  liable  to 
great  impositions,  and  may  occasion  many  perjuries,  the  statute  of  frauds,  39 
Gar.  II,  c.  3,  hath  hid  them  under  many  reatrictions;  except  when  made  by 
mariners  at  sea,  and  soldiers  in  actual  service.  As  to  all  other  persons,  it  enacts : 
1.  That  no  written  will  shall  be  revoked  or  altered  by  a  subsequent  ouncupative 
one,  except  the  same  be  in  the  lifetime  of  the  testator  reduced  to  writing,  and 
read  over  to  him,  and  approved ;  and  unless  the  same  be  proved  to  have  teen  so 
done  by  the  oaths  of  three  witnesses  at  the  least:  who,  by  statute  i  and  5  Ann. 
c.  16,  must  be  such  as  are  admissible  upon  trials  at  common  law.  2.  That  no 
nuncupative  will  shall  in  anywise  be  good,  where  the  estate  be(^ueathed  exceeds 
30/.,unlea8  proved  by  three  such  witnesses,  present  at  the  making  thereof  (the 
Roman  law  requiring  seven),  (n)  and  unless  they  or  some  of  them  were  specially 
r  •'oi  1  <^uired  to  b^r  'witness  thereto  by  the  testator  himself;  and  imless 
^  "^  J  it  was  made  in  his  last  sickness,  in  his  own  habitation  ordwelliug- 
houae,  or  where  he  had  been  previously  resident  ten  days  at  the  least,  except  he 
be  surprised  with  sickness  on  a  jonmcy,  or  from  home,  and  dies  without  return- 
ing to  his  dwelling.  3.  That  no  nuncupative  will  shall  be  proved  by  the  wit- 
nesses after  eix  months  from  the  making,  unless  it  were  put  in  vrriting  within 
six  days.  N^or  shall  it  be  proved  till  fourteen  days  after  the  death  of  the  testa- 
tor, nor  till  process  hath  first  issued  to  call  in  the  widow,  or  next  of  kin,  to 
contest  it,  if  they  think  proper.  Thna  hath  the  legislature  provided  against  any 
frauds  in  setting  up  nuncupative  wills,  by  so  numerous  a  train  of  requisite^ 

iff)  na.  AbT.  UL  DtHOU,  IS.  (U  Oodolpll.  B.  1.  o.  U.  ({)  I.  T,  0.  t.  {Jl  IiHt  3.  10. 

1^)  1  Intl.  Ill,  3a.  (t)  If.  IS,  1, 1.  (■)  Godolpb.  p.  1,  a.  1, )  1.  (a)  Iiul.  %  10,  U. 
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that  the  thing  itself  has  &11en  into  disiiBe ;  (S)  and  ia  hardly  ever  heard  of,  bnt 
in  the  only  instance  where  fiivor  onght  to  be  shown  to  it,  when  the  testator  ia 
snrprieed  by  sadden  and  Tiolent  sicKnesB.  The  testamentary  words  must  be 
spoken  with  an  int«nt  to  beqneath,  not  any  loose,  idle  dieoonrae  in  his  illnesej 
for  he  mnst  require  the  by-standers  to  bear  witness  of  snch  his  intention: 
the  will  must  be  made  at  home,  or  among  his  family  or  friends,  nnless  by 
nnaroidable  accidents;  to  prevent  impositions  from  strangers:  it  must  be  in 
hie  last  sickness ;  for,  if  he  recovers  he  may  alter  hie  dispositions,  and  has  time 
to  make  a  written  will:  it  mnst  not  be  proved  at  too  long  a  distance  from  the 
testator's  death,  lest  the  words  ahonld  escape  the  memory  of  the  witnesses ;  nor 
yet  too  hastily  and  without  notice,  lest  the  &mily  of  the  testator  should  be  put 
to  inconvenience,  or  sniprised. 

As  to  wrillen  wills,  they  need  not  any  witness  of  their  publication.  I  speak 
not  here  of  devises  of  lands,  which  are  quite  of  a  different  nature;  being  con- 
veyances  by  statute,  unknown  t«  the  fendal  or  oommon  law,  and  not  under 
the  same  jurisdiction  as  personal  testaments.  But  a  testament  of  chattels  writ- 
ten in  the  testator's  own  hand,  though  it  has  neither  his  name  nor  seal  to  it.,  nor 
witnesses  present  at  its  publication,  is  good ;  provided  sufficient  proof  can  be 
had  that  it  is  his  handwriting,  (o)  And  though  •written  in  another  r »-««  i 
man's  hand,  and  never  signed  by  the  testator,  yet,  if  proved  to  be  accord-   I-  ^ 

ing  to  his  instructions  and  approved  by  him,  it  hath  been  held  a  good  testa- 
ment of  the  personal  estate,  (p)  Yet  it  is  the  safer  and  more  prudent  way, 
and  leaves  less  in  the  breast  of  the  ecclesiastical  judge,  if  it  oe  signed  or 
sealed  by  the  testator,  and  published  in  the  presence  of  witnesses:  which  last 
was  always  reqnired  in  the  time  of  Bracton ;  (q)  or,  rather,  he  in  this  respect 
has  implicitly  copied  the  rule  of  the  civil  law.  (9) 

{o}  Godolph.  p.  1,  0.  21.    Glib.  Hep.  UO.  (p)  Camjai,  Hit,  UX,  Kl.  (f)  £.  t,  e.  W. 

(H)  [Nnncapndve  wills  ore  not  faToriteB  idth  courts  of  pmbate,  thnngh,  if  dniv  proved. 
the^  are  eqaaUf  entitled  to  be  proDounced  (br  witb  written  wills,  itncb  mtire,  however,  in 
reqniirite  to  the  dae  proof  of  a  nnnonpstive  will  than  of  a  writlttn  one,  In  nevoral  paiticnlars. 
In  the  first  place,  the  proviaioiie  of  Uie  ttatate  of  fraods  mnst  be  ttriotly  complied  with,  to 
entitle  any  nnncnpotive  will  to  probate,  ConHoquentlv,  the  absence  of  due  proof  of  any  one 
of  thene  (that  eiuoining  the  rogatio  lenliam,  or  calling  apon  persona  to  bear  witness  of  the  act, 
for  instance :  Bennett  n.  JaclEwn,  1  Pbilllm.  m ;  Parsons  v.  Uiller,  id.  195,  is  t^tal,  at  once, 
to  a  case  of  this  speeiea.  Bnt,  added  to  this,  and  independent  of  the  itUnte  of  ftands,  the 
factum  of  a,  nnnenpative  will  requires  to  be  proved  bj  evidenoe  more  strict  and  stringent 
tban  that  of  a  written  one,  In  every  nngle  particular.  This  is  requisite  in  oon^ideration  of 
the  facilities  with  which  franda  in  setting  np  mmoapative  wills  are  «bvion«tr  attended;  facili- 
ties which  ahsolulelj  require  to  be  oonuterocted  by  courts  insisting  on  the  strictest  proof  as 
to  the  facta  of  such  wills.  The  testamentary  capacity  of  the  deceased,  and  the  animug  iratandi 
at  the  time  of  the  alle^  nnncnpation,  munt  appear  by  the  ole«rest  uid  most  undispntabtc 
testimony.  Above  all,  it  must  plainly  resnlt  mim  the  evidence,  tbat  the  iustmment  pro- 
poQudcd  cont^^ns  a  tme  snbstance  and  Import,  at  least,  of  the  alleged  nnncnpation;  and 
oonxequentlv  Uiat  it  embodies  the  deeeaeod's  real  testamentair  intentUins.  Leman  e.  BoUKall, 
1  Addams,  ^89. 

The  statute  of  hands  Is  impentive,  that  a  nnnoDpative  wtU  nniet  be  proved  by  the  oaths 
of  three  witnesses;  therefore,  supp'uing  no  more  than  three  witnesses  were  present  at  the 
making  of  such  will,  the  death  of  any  one  of  them,  before  snch  proof  baa  been  fiirmally 
made,  will  render  the  nuncupative  will  void ;  however  clear  and  imsuBpected  liie  evidence  of 
the  two  surviving  witnesses  to  the  tranaaMion  may  be :  Phillips  e.  the  Parish  of  St.  Clsment'i 
Danes,  1  Bq.  Ca.  Ab,  404 ;  though  at  law,  ttie  aiecntion  of  a  written  will  is  usually  proved  by 
calling  one  of  the  subscribing  witnesses ;  and  notwithstanding  it  is  the  general  nile  of  equity 
to  examine  aH  the  subsoribiUK  witnesses,  this  rnle  does  not  apply  when  any  of  the  witnesses 
are  dead,  or  cannot  be  discovered,  or  brot^ht  within  the  jnriadicOon.] 

The  power  to  mafce  a  nnnenpative  will  is  veiv  much  restricted  in  the  United  9tateR,  being 
oonflned  eeneralty  to  soldiers  m  servioe  and  sailors  upon  a  voyage,  who  are  allowed  to  dispoM 
of  personu  estate  in  this  marmer,  bat  oaually  to  tiie  extent  of  a  few  hundred  dollars  only.  As  to 
the  hazards  attendii^;  the  authority  U>  make  snch  wills,  see  Prince  tr.  Hacleton,  w  Johns. 
502.  In  England  now,  the  right  to  make  a  nnnenpative  will  is  restricted  to  soldiers  and  mari- 
ners.   See  statnt«  1  Tie.  o.  86,  f  9  and  ISl 

(9)  Witnesses  are  generally  rnqaired  to  all  wills  in  the  United  States,  though  the  nnmbei 
varies ;  in  some  three  Ireing  reqnixile,  and  in  others  two  only.  And  the  wills  act  of  1  Vio.  o. 
96,  requires  viills  of  either  real  or  personal  estate  to  be  attested  by  and  inbsaribed  by  two  or 
more  witnesses.    See.  9. 
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No  testament  u  of  tmj  effect  till  ailar  the  death  of  the  testator.  "  JVom  omnt 
it^ttiMMttuM  marte  c&»a%trmiuUvm  eat:  »t  voluntas  teataiaria  eat  imJniialoria 
usque  ad  mtrtenu"  (r)  (10)  And  therefore,  if  there  be  Bumy  tastMuraite,  the  last 
overthrows  all  the  former:  (s)  but  the  repnblioutioa  of  a  former  will  rerokee 
one  oS  a  l&t«r  date,  and  eatablishes  the  first  again.  (0  (II) 

Hence  it  foUoirB,  t^at  teet»meiita  may  be  avoided  uiree  ways:  1.  IS  nade  by 
a  person  labouring  nader  any  of  the  inoapoeitiea  before  meotiooed:  %.  Bj 
making  another  t^ettunent  of  a  later  date:  and,  3.  By  cancelling  or  revoking  it. 
For,  though  I  niake  a  last  will  and  testament  irrevooalde  in  the  strongest  wtads, 
yet  I  am  at  liberty  to  revoke  it:  beoaose  my  own  act  or  words  cannot  alter  the 
aispositioD  of  law,  so  as  to  make  that  irrevocable  which  is  in  its  own  uatore 
revocable,  (u)  For  this,  saith  Lord  Bacon,  (w)  would  be  for  a  man  to  deprivt 
himself  of  that,  which  of  all  other  l^ugs  is  most  incadent  to  human  coadition ; 
and  that  is,  alteration  or  repentance.  It  hath  alao  been  held,  that,  without  aa 
espresB  revocation,  if  a  man,  who  haUi  made  his  will,  afterwards  marries  aai) 
hath  a  child,  this  is  a  presumptive  or  impUed  revocation  of  his  former  will, 
"which  he  made  in  a  state  of  ceubacy.(x)  (12)  The  J^ma&s  were  also  wont  to 
set  aside  testaments  as  being  iMofficioaa,  deficient  in  naturtd  duty,  if  they  dis' 

[^Kfva  -1  inherited  or  totally  passed  by  (without  assigning  a  true  and  ^snmcient 
J  reason)  (y)  any  of  the  children  of  the  testator-  (2)  But,  if  the  child  had 
any  legacy,  though  ev«r  so  email,  it  was  a  proof  that  die  testator  had  not  lost 
his  memory  or  his  reason,  which  otherwise  the  law  presumed;  hut  was  then 
supposed  to  have  acted  thns  for  some  substantial  cause:  and  is  such  case  no 
^erela  inoffieioai  teatamiajUi  was  allowed.  Hwkcs  probably  hath  arisen  that 
grouudless  vulgar  error,  of  the  necessity  of  leaving  the  heir  a  shilling,  01  some 
other  expreSB  legacy,  io  order  to  disinherit  him  efiectaally:  whereas  Uie  law  of 
England  niakes  no  such  eonstaraioed  sappoaitionB  of  forgetfulness  or  insanity; 
ana  therefore,  though  the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no 
querela  ino^ciasi,  to  aet  aside  such  a  testament.  (13) 

We  are  ne:it  to  consider, /ovrU/y,  what  is  an  execntor,  and  what  an  admin- 
istrator; and  how  they  are  both  to  be  appointed. 

An  eseoutor  is  he  to  whom  another  man  otunmite  by  will  the  exeoutioQ  of 
that  his  last  will  and  testament  And  all  persons  are  capable  of  being  exeoa- 
tore,  that  are  capable  of  making  wills,  and  many  others  besides;  as  fema- 
coverts  (14)  and  infonts;  nay,  even  infiuite  unborn,  or  in  vmire  »a  mere,  may 

:.*Ta,  10  Pert  479.  WSBw.m  WBao.e.U. 

(ti  Soe  book  I,  Ob,  10.  (t)  latt.  %  IB.  1. 

(10)  [This,  Loni  Lpu^hlxmni^  otMerrad,  wu  the  moet  genMsl  mazhn  he  knew :  HatUtews 
V.  VarDer,  4  Vee.  310:  it  is  ewentiti  to  evety  teetamentuy  instramail,  that  it  may  be  altered 
.even  in  artiouto  m»r^:  Baloh  v.  Symes,  1  Xoin.  and  Rqrs.  93;  iiruvoaabliti^  wonld  dentrav 
Its  Msenoe  aa  a  laA  will.  Bobwm  «.  BUokborti,  1  Addanu,  X7d;  Bdd  v.  Sbergold,  10 
Vee.379J 

(11)  [Eepublieftlioii  of  a  will  makes  the  irill  speok  as  of  the  Urm  of  moh  npablication. 
Long  V.  AIAkA,  3  Addaiiis,51;  Goodtitle  «.  Heiediib,  S  Mau.  and  SeL  14.  If  a  man  bya 
■eoond  will  Tevokea  a  tiiTmeT,  bat  keeps  the  fint  ande^tioyed,  and  aflerwvds  deftrof  tha 
•eoond ;  whether  the  first  will  is  thwebr  iBvived,  baa  been  mach  qaeotioned :  the  reealt  eeems 
to  be,  that  no  ^nenl  and  Invariable  rale  pievatls  npoa  the  nibiect,  bat  it  most  depend  npna 
tiie  intention  «a  the  taslatOT,  as  that  is  to  be  ooUeoted  bom  the  oircnmstaooes  of  awih  paitioo- 

ISTOHSO.] 

(IS)  Now  bj  the  wills  act  of  1  Vie.  t.  X,  ^  X%,  tprtay  will  made  siuoe  183T,  by  man  or 
woman,  ia  revoked  by  his  oi  her  maniage,  exoeptmg  onlf  oenain  wills  eieonted  noder  a 
power  of  appointment. 

^13)  [ConrU  of  ]irabat«,  however,  took  with  mnah  greater  Jealoo^  at,  and  roqoire  mon 
•tnngent  ovidenoe  in  snppiiTt  of,  an  inoffioions  testainent  than  one  whioh  ia  coUMmant  with 
the  tastator'B  dntlaa,  and  with  natural  feeling.  Brogden  v.  Brown,  S  Addoms,  449;  Dow  ■>. 
Oierk.,  3  id.  907.] 

(14)  [But  a  feme-eoverle  ahoold  not  be  allowed  to  act  m  an  eseontris  or  adminiatratri^ 
without  the  assent  of  bar  hnaband :  tbr,  as  he  wonld  be  anawerable  for  her  aota  in  either  of 
thoae  oapaoitiee,  be  ought  not  to  be  eipoeed  to  t2da  responsibility,  onlesf  b;  his  own  concnr> 
lanoa.  See  1  Anders.  IIT,  case  164.  It  mi^t  be  equally  iqjorionB  to  the  logalees,  creditor^ 
or  next  of  kin,  of  a  t«atator,  or  intestate,  if  a  married   woman  were  allowed  to  act  as 
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be  made  execators.  (a)  But  no  infentou  act  as  nich  till  Uie  age  of  eeTeiit«m 
years ;  till  which  time  administration  mnst  be  granted  to  some  ofJier,  durante 
minore  (state,  (b)  (15)  In  like  manner  as  it  may  be  wanted  durante  €^»entia,OT 
pendente  lite;  Then  the  executor  is  out  of  the  realm,  (^e)  or  when  a  anitisoom- 
menoed  in  the  ecclesiastical  court  touching  the  validity  of  the  will,  (d)  Thi» 
appoiutment  of  an  executor  is  essential  to  the  making  of  a  will :  (e)  and  it  mar 
be  performed  either  by  express  words,  or  such  as  strongly  imply  the  same.  (16) 
Bat  if  the  testator  mtuces  an  incomplete  will,  without  naming  say  executors,  or 
if  be  names  incapable  persons,  or  if  the  executors  named  refuse  to  act:  in  any 
of  these  cases  the  ordinary  must  *grant  administration  cum  testamento  .  ,.„ .  -. 
annexo  (/)  to  some  other  person ;  and  then  the  duty  of  the  administra-  ^  ^ 
tor,  aa  also  when  he  is  constituted  onl^  durante  minore  mtate,  &c.,  of  another, 
is  very  little  different  from  that  of  an  executor.  And  this  was  law  so  early  as 
the  reign  of  Henry  II ;  when  Glanvil  { g)  informs  us,  that  "  teetamenti  execu- 
torea  ease  debent  ii,  quoa  testator  ad  hoc  elegerit,  et  quibtu  cKram  ipee  comiaerit ; 
si  vero  testator  nvlloa  ad  Hoc  nominaverit,poa«itnt  propinqni  et  contanquinei  ip- 
sius  defuncti  ad  id/atnenduja  se  ingerere. 

But  if  the  deceased  died  wholly  intestate,  without  making  eith^*  will  or 
executors,  then  general  letters  of  administration  must  be  granted  by  the  ordi- 
nary to  such  administrator  as  the  statutes  of  Edward  the  Third  and  Henry  the 
Eighth,  before  mentioned,  direct  In  consequence  of  which  we  may  observe : 
1.  That  the  ordinary  is  compellable  to  grant  administration  of  the  goods  and 
chattels  of  the  wife,  to  the  husband,  or  his  representatives :  (A)  and  of  the  hue- 
band's  eSeotfl,  to  the  widow,  or  next  of  kin ;  bat  he  may  grant  it  to  either,  or 
both,  at  his  discretion,  (t)  2.  That,  among  the  kindred,  those  are  to  be  preferred 
that  are  the  nearest  in  decree  to  the  intestate;  but,  of  persons  in  equal  degree, 
the  ordinary  may  take  which  he  pleases,  (^k)  3.  That  this  neameea  or  propin- 
quity of  degree  shall  be  reckoned  according  to  the  computation  of  the  civil- 
ians; (2)  and  not  of  the  canonists,  which  the  law  of  England  adopts  in  the 
descent  of  real  estates :  (m)  because,  in  the  civil  computation,  the  intestate  him- 
self is  the  terminus,  a  quo  the  several  degrees  are  numbered ;  and  not  the  com- 
mon ancestor,  according  to  the  rule  of  the  canonists.  And,  therefwe,  in  the 
first  place  the  children,  or  (on  failure  of  children)  the  parents  of  the  deceased, 
are  entitled  to  the  administration*;  both  which  are  indeed  in  the  first  degree ; 
but  *  with  us  (n)  the  children  are  allowed  the  preference,  (tf)  Then  rscn^l 
follow  brothers,  (jo)  grandfathers,  (j)  uncles  or  nephews,  {r)jand  the  '-  ^ 
females  of  each  class  respectively,}  and  lastly,  cousins.  4.  The  half-blood  is 
admitted  to  the  administration  as  well  as  the  whole ;  for  they  are  of  the  kindred 
of  the  intestate,  eind  only  excluded  from  inheritances  of  land  upon  feudal  rea- 
sons.   Therefore,  the  brother  of  the  half-blood  shall  exclude  the  uncle  of  the 

(a)  Test.  Srab..  >.  I.   f  NB.  rbj  Went.  Off.  Ex.  s.  IS.  fej  1  LnM.  Bit. 

tdj  3  V.  Vimt.  MB.  WO.  C)  WeaL  c.  1.    F1o»a.  £91.  f/J  1  Roll.  Abr.  WI.    Omb.  ». 

(g)  I.  7,  c.  C.  CAJt;™.  C»r.  IM.    Stat,  ei  C»r  U,c.  ».    1  Y.  W™«.  Ml.  rO  3»lk.  U.    Sm.  SML 

tie)  tax  Mfe  4W.  (I)  Prac.  Chanc.  NH.  fatj  Sm  pagu  W3,  307,  IM. 

Ctij  Godolpb.  p.  S.  c.  14.  tl.    SVeni.  in. 

fo}  In  UoniianT  tbere  waa  a  long-  illapnte  whether  a  idhd's  chlhlren  ritontd  Inlnrtt  his  •Qboli  dvnag  tlis 
fltborUirirfnintUt^n';  whlnh  dRpoiiitsru  wetliitU  aee  heiwifterj  on  tha  MmepiiuolpiMM  tbesruiting 
oradmlnlundoii*.  At  Iset  It  wu  iiirecil  al  the  illot  of  Arentberg,  nbont  tbs  mlildto  oftlH  tAnlli  aentuiTt 
tliM  Die  point  shonld  be  docMal  Uy  uomhat  AecordinKly.  an  eqnal  nonlMr  of  ehwnploni  belur  ohoaeD 
«n  both  ddea,  Uiose  of  the  abildron  obMlned  Iho  iktoiT.  aDd  to  tha  Ikw  wn*  mlxbllibed  In  Iholr  ftivanr, 
thai  (he  iMDa  ofs  person  deeesKd  abiUl  bu  entitled  to  bis  gooda  ud  ehaHal*  In  pnlbraaoa  to  tail  pnranta. 
lUoil.  Uu.  UlsL  iiilx.  S8.) 

(p)  Harris  In  Not.  lis,  a.  1.  (q)  Free.  Clian.  »7.    1  P.  Wnu.  U.  (r)  AA.  UB. 

execatrix,  or  admijuBtratrix,  when  her  bnsbsDd  wm  not  Bmenable  to  the  coortB  of  this  conntrr  ; 
for,  if  she  shnnld  waste  the  asaeta,  the  parses  liit«rB9ted  would  have  no  remodj,  »s  tho 
haabond  must  be  Jomiid  ia  auv  action  tnonght  agaiiut  her  ia  ra»peot  b£  anch  tiaiuactiotit, 
Taylor  v.  AUcn,8Atk.  213.] 

See  Barber  v.  Bnnh,  7  Masa.  510;  Palmer  «.  Oablej,  S  Dng.  Hieb.  433;  Edmnndson  v. 
Eobens,  1  How,  Misa.  323. 

(l."))  But  no  snch  grant  is  neeesi^iT  where  there  ace  two  exeoatora,  one  of  whom  la  of  Ml 
age.    See  Foxwiat  e.  Trom^n,  1  Mod.  *7. 

(16)  See  Rckeringo.  Towera,  Ambl,  36*. 

6«7  , 
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whole  blood :  (a)  and  the  ordinarr  may  gc&ai  admiiiiBtration  to  the  sister  of  the 
half,  or  the  brother  of  the  whole  blocKl,  at  his  own  discretion.  (/)  5.  If  none 
of  the  kindred  nil!  take  out  administration,  a  creditor  may,  by  eastern,  do  it.(u) 
6.  If  the  exeouter  refuses,  or  dies  iuteatat^,  the  administration  mav  be  granted 
to  the  residuary  legatee,  in  exclusion  uf  the  next  of  kin.  (w)  7.  And,  lastly,  the 
ordinary  may,  m  defect  of  all  these,  commit  administration,  (aa  he  might  have 
done  (z)  before  the  statute  of  Edward  III,)  to  auch  discreet  person  aahe  approves 
of;  or  may  grant  him  letters  ad  colligendum  bona  defvncti,  which  neitlier 
makes  him  executor  nor  admiuistrater ;  his  only  business  being  to  keep  the 
goods  in  his  safe  custody,  {y)  and  to  do  other  acts  for  the  benefit  of  such  as  are 
entitled  te  the  property  of  the  deceased,  (z)  If  a  bastard,  who  has  no  kindred, 
being  nuUitisfiUus,  or  any  one  else  that  has  no  kindred,  dies  intestate,  and  with- 
out wife  or  child,  it  formerly  hath  been  held  («}  that  the  ordinary  might  seize 
bis  goods  and  dispose  of  them  in  pioi  ugug.  But  the  usual  course  now  is  for 
r  "SOe  1  ™*"®  "^"^  *°  P™*^^"*  letters  "patent,  or  other  authority  from  the  king: 
L  -I   and  then  the  ordinary  of  course  grants  administration  to  such  appointee 

of  the  crown,  {b) 

The  interest  vested  in  the  executor  by  the  will  of  the  deceased  may  be  con- 
tinued and  kept  alive  bv  the  will  of  the  same  executor:  (17)  so  that  the  executor 
of  A's  executor  is  to  all  iut«nts  and  purposes  the  executor  and  representative 
of  A  himself; (c)  but  the  executor  of  As  administrator,  or  the  administrator 
of  A's  executor,  is  not  the  representative  of  A.  {d)  For  the  power  of  an  execu- 
tor is  foQuded  upon  the  special  contideuce  and  actual  appointment  of  the 
deceased;  and  such  executor  is  therefore  allowed  to  transmit  that  power  to 
another,  in  whom  he  has  equal  confidence ;  but  the  adminiatrator  of  A  is  merely 
the  officer  of  the  ordinary,  prescribed  to  him  by  act  of  parliament,  in  whom  the 
deceased  has  reposed  no  trnst  at  all :  and  therefore,  on  the  death  of  that  officer, 
itresulta  back  to  the  ordinary  to  appoint  another.  And,  with  regard  to  the 
administrator  of  A's  executor,  be  has  clearly  no  privity  or  relation  to  A ;  being 
only  commissioned  to  administer  the  eifects  of  the  intestate  executer,  and  not 
of  the  original  testator.  Wherefore,  in  both  these  cases,  and  whenever  the 
course  of  representation  from  executor  to  executor  is  interrupted  by  any  one 
administration,  it  is  necessary  for  the  ordinary  to  commit  administration  afresh, 
e/  Vie  goodi  of  the  deceased  not  administered  by  the  former  executor  or  admin- 
istrator. And  this  administrator  de  bonis  non  is  the  only  legal  representative 
of  the  deceased  in  matters  of  personal  property,  {e)  But  ne  may,  as  well  as  an 
original  administrator,  have  only  a  limited  or  special  administration  committed 
to  his  care,  viz. :  of  certain  specific  effects,  ench  as  a  term  of  years,  and  the  like; 
the  rest  being  committed  to  others.  (/J 

r*5071  'Having  thus  shown  what  18,  and  who  may  be,  an  executor  or  admin- 
l-  -I   istrator,  I  proceed  -aov,  fifthly  and  lastly,  to  inquire  into  some  few  of  the 

princijial  points  of  their  office  and  duty.  These  in  general  are  very  much  the 
Bame  in  both  esecutora  and  administrittors;  excepting,  first,  that  the  execntor  is 
bound  to  perform  a  will,  which  an  administrator  is  nol^  unless  where  a  testament 
is  annexed  to  his  administration,  and  then  he  differs  still  from  an  executor;  and, 
secondly,  that  an  executor  may  do  many  acts  before  he  proves  the  will,  (^)  (18) 

(»}  I  Tentr.  4«.  (i)  K\tjn.  X.    8(j1.  74.  (u)  Sulk.  SB.  (vl  1  Sid.  ttl.    1  VtDlr.  lU. 

re;  Ploird.  IT&  rv.f  Wintw.  oh.  M.  (*)ilia%aai.  (a]&alk.a. 

fbl  II  P.  Wmi.  J3.  (cj  Stat.  »  Eilw.  Ill,  «t  B,  o.  6.    1  I^on.  ««. 

(dl  Bra.  Abr,  Ut.  .^AtMHrattr,  T.  {el  HM.  US. 

r/J  IBoll.Abr.BIM.    Oodolpb.  p.  3,ii.  M.    Balk.».  ftJW(!titw.eh.t. 


it  acta  incident  to  tbe  office: 

, ___, „_. anSer  the  prulxitc.  but  nader 

the  will ;  tbe  probate  is  onlv  eBidmioe  of  bi8  right :  Smitli  o.  Milles,  I  T.  R.  4^ ;  it  ia  tme,  tbat. 
In  order  to  Meert  complatelv  higclaimsin  a  ooartof  jnsUce,  he  mnst  prodnce  thecfipynf  tho 
will,  certified  onderlfeBeal  of  the  ordinarj;  but  it  IB  not  necesBBiy  he  ahoold  be  in  posees^on 
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bnt  an  adminiBtrator  may  do  nothing  (19)  till  letters  of  administration  ore 
issued ;  for  the  former  denves   his  power  from  the  will  and  not  from  the 

frobate,  (A)  the  latter  owes  his  entirely  to  the  appointment  of  the  ordinary, 
f  a  stranger  takes  ujion  him  to  act  as  executor,  without  any  just  authority 
(as  by  intermeddling  with  the  goods  of  the  deceased,  (t)  and  many  other  transac- 
tions), (jt)  he  is  called  in  law  an  executor  of  his  own  wrong  {de  son  tort),  (20)  and 
is  liable  to  all  the  trouble  of  an  executorship,  without  any  of  the  profits  or 
advantages :  but  merely  doing  acts  of  necessity  or  humanity,  as  looking  up  the 
goods,  or  bnrying  the  corpse  of  the  deceased,  will  not  amount  to  such  an  inter- 
meddling as  will  charge  a  man  as  executor  of  hiB  own  wrong,  (t)  Such  a  one 
cannot  bring  an  action  himself  in  right  of  the  deceased,  (m)  (31)  but  actions 
may  be  brought  against  him.  And  in  all  actions  by  creditors  against  such  an 
officious  intruder,  ne  shall  be  named  an  executor,  generally ;  (n)  for  the  most 
obvious  conclusion  which  strangers  can  form  tVom  his  conduct  is,  that  he  hath 
a  will  of  the  deceased,  wherein  ae  is  named  executor,  but  hath  not  yet  taken 
probate  thereof  (o)  He  is  chargeable  with  the  debts  of  the  deceased,  so  far  as 
assets  como  to  his  hands;  (p)  and,  as  against  creditors  in  general,  shall  be 
allowed  all  payments  made  to  anv  other  creditor  in  the  same  or  a  superior 
degree,  (y)  •himself  only  excepted,  (r)  And  though,  as  against  the  ri»50gi 
rightful  executor  or  administrator,  he  cannot  plead  such  payment,  yet  it    ^  ^ 

shall  he  allowed  him  in  mitigation  of  damages;  [s)  unless,  perhaps,  upon  a  defi- 
ciency of  assets,  whereby  the  rightful  executor  may  be  prevented  from  satisfying 
his  own  debt.(()  (23)  Bnt  let  us  now  see  what  are  the  power  and  duty  of  a 
rightful  executor  or  administrator. 

1.  He  must  bury  the  deceased  in  a  manner  suitable  to  the  estate  which  he 
leaves  behind  him.  Necessary  funeral  expenses  are  allowed,  previous  to-^ 
other  debts  and  charges;  but  if  the  executor  or  administrator  be  extravagant,  it 
is  a  species  of  tfevfu^a^ton  or  waste  of  the  substance  of  the  deceased,  and  shall 

f»J  Corayni.  161.  rlj  S  Sep.  3S,  M.  fk)  Weum.  ch.  1(.    Stat.  M  EIi«,  c.  8.  m  Dyer,  188. 

C«)Brr)  ^br.  t.  Ailmtitblrator.B.  fnJ6Btp.il.  CoJIt  Hod.  471.  rp'I'l'er,  let. 

(qj  1  Cbu.  Cu.  as.  frj  a  Kep.  N.    Muor,  G17.  CO  "  Mod.  Ul,  411.  (I J  VfeMw.  eb.  U, 

of  this  evidenoe  of  Ma  right  at  the  time  he  comtnences  an  aotton  at  law,  as  aiooutor ;  it  'will 
be  ia  doe  time,  if  he  obtwn  it  before  ho  daolared  in  Kucb  acticm  (see  the  last  note):  bo,  if  he 
file  a  bill  in  equity,  in  the  same  character,  a  probate  obtaiued  at  say  time  before  the  hearini;  of 
the  caaae  wilL  soHtain  the  mit  Hnrnphreja  «.  Hamphreva,  3  P.  Wms.  351.J  Bee  also  Seatn^k 
«.  WiUiamg,  3  McCord,  371 ;  Dawet!  o.  BiylBton,  9  Mass.  337 ;  Shirley  v.  Healds,  34  S.  H.  407 ; 
Rnnd  V,  Hubbard,  4  Mot.  256.  The  title  of  an  administrator,  boirever,  so  far  m  may  be  necea- 
eary  to  preveot  ii|]u$tice  aud  protect  the  interest  of  the  estate,  will  relate  back  to  the  death  of  the 
Intestate.  -  See  Foster  c.  Bates,  13  U.  and  W.  333;  Welchtnan  r.  StarRis,  13  Q.  B.  553.  Tba 
practical  difference  between  the  two  oases  is  not  thBrefbra  very  impiirtant. 

<i9)  t  A  per^n  who  takes  upon  himaelf  to  interfere  with  the  effects  of  a  party  deceased,  or,  at 
all  events,  to  dispose  thereof,  or  apply  them  to  his  own  aso,  will,  by  such  int«rfereuce,  cuustitute 
himself  an  executor  de  son  tori,  as  stated  in  the  loit :  and  see  Bdwardrt  e.  Harben.  2  T.  B.  597 ; 
but  Lord  Hardwicke  held,  that,  although  a  person  entitled  to  adminiittration  could  nut,  before 
administratioD  actually  granted  to  him,  eammenoe  an  aoUun  at  taw  (see  the  iaat  note,  as  to  an  exe 
cutiir  wbohasnotobt^Dod  probate),  he  might  be  allowed  to  fiJeabill  in  equity,  as  adminislralor, 
and  that  such  bill  would  be  sustainod  by  an  administration  subseqnentlj  taken  out  Fell  v.  Lut- 
widge,  Barnard.  Ch.  Rep.  320;  8.  C,  2  Atk.  I20.J 

(w)  [  Whether  a  man  has  or  has  not  rendered  himself  liable  to  be  treated  as  an  eiecntor  d«  ton 
tort,  is  not  a  question  to  be  left  to  a  jnry ;  bat  is  a  oonduaion  of  law  to  be  drawn  bf  Uie  conn 
before  which  that  question  is  raised.     Fadget  r.  Priest,  S  T.  R.  99. 

(21)  [But,  if  a  person  entitled  to  letters  of  administration  is  opposed  in  the  ecclesiastical 
court,  and  does  any  acts  pendente  lite  to  make  himself  executor  de  mm  tort,  those  acts  will  be 

{nrgcd  by  his  afterwards  obtajoin^  leCterB  of  administration.  Curtis  r.  Tenion,  3  T.  B.  590. 
t  Is  hald,  that  the  least  intermeddling  with  the  effects  of  the  Intestate,  even  milking  oows,  or 
taking  a  dog,  will  oonstitute  an  executor  de  ion  tort.  Dy.  ISO.  An  eieentor  ofhis  own  wrong 
will  be  liable  to  an  action,  nnless  he  has  delivered  over  th»  goods  of  the  intestate  to  the  right- 
Ail  administrator  before  the  action  is  brongbt  agsanst  him.  And  he  cannot  retain  the  intestate's 
DToper^  in  discharge  of  his  own  debt,  althon^  it  isadebt  ofasaperiordeiree.     3T.It.  500; 

(in)  The  law  on  tUs  anttjeot  is  praddeall]'  obsolete  In  the  Fnited  States.    Bee  Bedf.  on  WiUo, 
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onlj  be  pngndioiftl  to  hiniBelf,  and  not  to  the  creditors  or  legatees  of  the 
deceaaed.  (u) 

2.  The  executor,  (w  the  administrator  ti»rante  minore  aiate,  or  durante  absm- 
tia,  or  cum  tettamertie  annexo,  moat  prove  the  will  of  the  deceased :  vhich  is 
done  either  in  commtnfom,  which  is  only  upon  his  ovn  oath  before  the  ordi- 
nal^, or  his  sarrogate ;  or  per  ttstet,  in  more  solemn  form  of  law,  in  case  the 
validity  of  the  wiQ  be  disputed,  (w)  When  the  will  is  so  proved,  the  original 
mustbedepositedin  the  registry  of  the  ordinary;  and  acopytnereof  in  parchment 
is  made  out  under  the  seal  of  the  ordinary,  and  delivered  to  the  executor  or 
administrator,  together  with  a  certificate  of  its  having  been  proved  before  him ; 
all  whtoh  together  is  usually  styled  the  probata.  In  defect  of  any  wilt,  the  per- 
son entitled  to  be  admiDistrator  mast  also,  at  this  period,  take  ont  letters  of 
adminiitratioii  under  the  seal  of  the  ordinary;  whereby  an  executorial  power  to 
collect  and  administ^*,  that  is,  dispose  of  the  goods  of  the  deceased,  is  vested  in 
him :  and  he  must,  by  statute  'ii  tuid  23  Gar.  II,  c.  10,  ent«r  into  a  bond  with 
sorettes,  fiuthfnllv  to  execute  his  trust.  K  all  the  goods  of  the  deceased  lie 
r  «.Q„  ■■  within  tne  same  jarisdictioti,  a  probate  before  the  *ordinar^,  or  an  admin- 
'■  ^   istrotion,  grantM  by  him,  are  the  only  proper  ones :  but  if  the  deceased 

had  dona  notaiiiia,  or  chattels  to  the  value  of  a  hundred  ahiUinga,  in  two  dis- 
tinct dioceses  or  joriediotioQS,  then  the  will  must  be  proved,  or  administration 
t^ea  oat  before  the  metropolitan  of  the  province,  by  way  of  ^ledal  preroga- 
tive; (x)  wheaioe  th«  courts  where  the  validity  of  such  wills  is  faied,  and  tne 
offloes  where  they  are  registered,  are  called  the  prerogative  courts,  and  the  pre- 
rogative offices,  of  the  provinces  of  Canterbury  and  York.  Lyndewode,  who 
fiourished  in  the  beginning  of  the  fifteenth  century,  and  was  official  to  Arch- 
bishop Chichele,  int^prets  these  hundred  shillings  to  signify  solidoa  legalie;  of 
which  he  tells  us,  seventy-two  amonnt«d  to  a  pound  of  gold,  which  in  his  time 
Was  valned  at  fifty  nobles,  or  16^  13a.  id.  He  therefore,  computes  (v)  that  the 
hundred  shillings,  which  constituted  bona  nolahUia,  were  then  et^ual  id  current 
money  to  232.  3«.  0  1-id.  This  will  account  for  what  is  said  m  our  ancient 
books,  that  bona  notaMlia  in  the  diooese  of  London,  (t)  and  indeed  everywhere 
else,  (a)  were  of  tiie  value  of  ten  pounds  by  composition :  for  if  we  pursue  the 
calculations  of  Lyndewode  to  their  full  extent,  and  consider  that  a  pound  of 
gold  is  now  almost  equal  in  valae  to  an  hundred  and  fifty  nobles,  we  shall 
extend  the  present  amount  of  bona  notabilia  to  nearly  701.  Bnt  the  makers  of 
the  canons  of  1603,  understood  this  ancient  rule  to  be  meant  of  the  ahillinfra 
current  in  the  reign  of  James  I,  and  have,  therefore,  directed  (b)  that_f{iw  twunSs 
shall,  for  the  future,  be  the  standard  of  bona  twtabilia,  ao  as  to  make  the  pro- 
bate isHX  within  the  archiepiscopal  prerogative.  Which  prerogative  (properly 
nuderstood)  is  grounded  upon  this  reasonable  fonndation :  that,  as  the  hLsoops 
wevs  themselves  originaily  the  administrators  to  all  intestates  in  their  own 
diocese,  and  as  the  present  administrators  are,  in  effect,  no  other  than  their  offi- 
cers or  substitutes,  it  was  impossible  for  the  bishops,  or  those  who  acted  under 
them,  to  collect  luiy  goods  of  the  deoeased,  other  tnan  such  as  lay  within  their 
r*510l  *^^^  dioceses,  beyond  which  their  episcopal  authority  extends  not. 
^  '  But  it  would  be  extremely  troublesome,  if  as  many  administrations  were 
to  be  granted,  as  there  are  dioceses  within  which  the  deceased  had  bona  nota- 
bilia;  besides  the  uncertainty  which  creditors  and  legatees  would  be  at,  in  case 
different  administrators  were  appointed,  to  ascertain  the  fund  ont  of  which  theii 
demands  are  to  he  paid.  A  prerogative  is,  therefore,  very  prudently  vested  in 
the  metropolitan  of  each  province,  to  make  in  such  cases  one  administration 
serve  for  all.  This  acconnts  very  satisfiMitorily  for  the  reason  of  taking  ont 
administration  to  intestates  that  nave  lai;ge  and  ditntsive  propwty,  in  Uie  pre- 
rogative court :  and  the  probate  of  wills  naturally  follows,  as  was  before  observed, 
the  power  of  gnuiting  adminiatrBtions ;  in  order  to  satis^  the  ordinu^  that 

(•t  Silk.  IM.    Q«ddlpt>.  ».  a,  a.  M.  I  a.  ( 

SI  Pnmlne.  L  I,  L  IS,  c.  Uan.  «.  eaUum.,  fe.,  I 
)  Plawd.  WL  (M  Cut.  SI. 
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Ae  deceaa^  Tias  tn  a  legal  tnatmer,  by  Kppotntiiig  his  ovrn  exectttor,  nclnded 
iiim  and  his  officers  &oni  the  privit^e  of  aaminiBtering  the  efibets. 

3.  The  executor  or  admin istrat^r  is  to  make  tai  inventory  (c)  of  all  the  gooda 
and  chattels,  whether  in  possesBJon  or  action,  of  th«  deoeased ;  which  he  la  to 
deliver  in  to  the  ordinarr  upon  oath,  If  theretmto  lavfally  required.  (23) 

4.  He  is  to  eoUect  all  the  goods  and  chattels  so  inveittoriecl ;  and  to  that  end 
he  has  very  large  powers  and  in  teneatB  conferred  on  him  by  law ;  being  the  rep- 
resentative of  me  deceased,  (d)  and  having  the  same  property  in  his  goods  as 
the  principal  had  when  living,  and  th«  sam^  remedies  to  recover  them.  And  if 
there  be  two  or  more  execntors,  a  sale  or  release  by  one  of  them  shall  be  good 

fainst  all  the  reBt;(fl)  bnt  in  case  of  administrators  it  ie  otherwise.  (_^  (84) 
hatever  is  so  recovered,  that  is  of  a  Salable  nature  and  may  be  oonTerted  into 
read;  money,  is  called  agseta  ih  fhe  hands  of  the  esecntor  or  administrator;  (^) 
that  is  sufficient  or  enough  {trfim  the  French  aaesi)  to  make  him  chargeable  to  a 
creditor  or  legatee,  so  &r  as  ludh  goods  and  chattels  extend.  ^Whatever  raxin -■ 
aiisets  so  come  to  his  hands  he  may  ooHvert  into  ready  money,  to  answer  *-  ' 
tiie  demands  tlwt  may  be  naade  npon  him:  which  is  the  next  tbiug  to  be  con- 
sidered: for, 

6.  The  exeontor  er  adrainistrator  mast  pay  the  debts  of  the  deceased.  In 
payment  of  debts  he  mast  observe  the  rules  of  priority;  otherwise,  on 
deficiency  of  assets,  if  he  payB  those  of  a  lower  degi«e  firs^  he  must  answer 
those  of  a  higher  out  of  his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expense  of  |noving  the  will,  and  the  like.  S^ndly,  debts  due 
to  the  king  on  record  or  specialty.  (A)  Thirdly,  such  debts  as  are  by  particnlar 
statutes  to  be  preferred  to  all  others:  as  the  forfeituTPS  for  not  burying  in 
woolen,  (t)  money  due  npon  poor  ratee,  (i)  for  letters  to  the  pogt-offic«i  (()  and 
some  others.  Fourthly,  debts  of  record;  as  judgments,  docketed  according 
to  the  statnte  i  and  6  W.  and  M.  c.  20,)  statutes  and  reoogaizancee.  (m)  (ib) 
Fifthly,  debts  due  en  special  contracts;  as  for  rent  (for  which  the  lessor  haa 
often  a  better  remedy  in  his  own  hands  bv  distraining),  or  upon  bonds,  cove- 
nants, and  the  like,  nnder  seal,  (n)  Lastly,  aebts  on  simple  contracts,  viz. :  npon 
notes  unsealed  and  verbal  promises.  (26)  Among  these  simple  contracts,  ser- 
vants' wages  are  by  some  (o)  with  reason  preferred  to  any  other :  and  bo  stood  the 
f«j  sttt  n  Rm.  vm,  c.  I.        (4)  Co.  utt.  m.        r«;  ottt.  a.        r/j  i  Aik.  mo. 

'- '" ■■■  (k)  1  And.  m.  f(J  Sttl.  N C«r.  ri.  0.  i.  til  Stnt  17 Geo.  H,  v.  88. 

j-,.B^^     r>^  ....  »  '- '  ■Tsotw. «b,  n.  fojlBolLAta.m. 


(03)  [The  soeleeiaatioa]  eonrta  do  not  oompol  all  eiecnton  to  ^Ive  u)  JnTeotoiy ;  and  alwnys 
inquire  Into  the  interest  of  a  partv  who  requireti  one ;  bnt,  eTSn  s  probable  oi  cnntinKent 
interest  will  Jostifj  a  partr  in  cdliuKfcirftnicvciibiij;  and,  in  snch  casea,  that  which  Is  bjlair 
required  generatl;,  nuut  L«  enforcM.  There  is  unl;  one  ca«e  in  which  it  eonld  be  reftised ;  that 
ill,  if  aoMitwuio  brought  a  siut  in  ohaooer;  fur  a  diaooverr  of  aaaele;  there,  the  ecclesioBticsl 
conit  might  Bar,  the  part/ dionld  not  pnweed  In  both  oonrts.  Pbilllp«i).  Blgneli,  1  Pbilllm.  340; 
Uyddleton  v.  Ktuhont,  id.  347.] 

(ii)  So  Mieh  distinction  is  anv  longer  reoatfnliad,  but  eaoh  administntar  votMmon  the  power 
afalL    See  3  Bedt  on  UTriJa,  a^ 


oeMingi  ri  law  Dv  creditors,  who  are  fteehiajt  In  Uiat  wajlo  obtain  p^ment  by  eiecntore,  nntil 
then  u  a  decree  RK  canying  the  troets  of  tbe  will  into  eieDatloD,  nnder  a  bill  filed  by  other 
erediton.  Rnsh  r.  Hi^gs,  4  Tes.  643:  Uartin  c.  Martin,  1  Tes.  Sen.  213.  Bnt,  Imm  the 
DH^MBtafiiialdaotee  totttat  effeut  i«  made,  it  It  ooosidered  as  ajndgment  in  favor  of  nR  the  credl- 
lon;  and  there  the  court  ul  equity  uunld  out  execute  itd  own  decree,  if  it  permitted  the  couneof 

Grment  to  be  altered  by  a  enbenquent  indn^entof  aeonrt  of  law.    Lai^on  «.  Buwen.  1  Sob.  and 
it  SW;  PaxtoQ  c.  Donglas,  S  ves.  581,     Between  deoreea  and  Jadgmentt,  the  light  to  prtMlty 
-'p«maatlidet«nnlnsdby  their  real  prforlty  of  date.] 
(m)  The  order  of  p^ment  at  debta  is  not  nniform  in  the  United  States,  btit  generally  aD  claims 

_st  ridm 

flalawg. 

.  Andby  the  leoentBngUsbatstiUe,  33  and  33  Tic.  c.  40,  aD  the  contract  debts  of  the  dMMMed, 

whether  existing  by  Bp«oialty  ot  by  limple  oontnot,  are  to  be  treated  as  of  eqaal  &grMi 

m 
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ancient  law,  aooordin^  to  BnwtoD  {p)  and  Fleta,  (q)  vbo  reckon  among  the  first 
debts  to  be  paid,  senntia  servieniium  et  atipendia  famultyrum.  AmuuK  debt^  of 
equal  degree,  the  exeontor  or  administrator  ie  allowed  to  pay  himself  first,  br 
retaining  in  his  hands  so  mnoh  as  his  debt  amounts  to.  (r)  But  an  executor  of 
his  own  wrong  is  not  allowed  to  retain :  for  that  would  tend  to  encourage  ci-edlt- 
ore  to  strive  who  should  first  take  powession  of  the  goods  of  the  deceased; 
and  would  besides  be  taking  advantage  of  his  own  wronR,  which  is  contruy  to 
r  *512 1  ^^^  ™^^  "^  ^***  ^'^  ^^  *  'creditor  constitutes  his  debtor  his  executor, 
'■  ^  this  is  a  release  or  discharge  of  the  debt,  whether  the  exeoutor  acts  or 
not ;  (t)  providvd  there  be  assets  sufficient  to  pay  the  testator's  debts :  for  though 
this  discharge  of  the  debt  shall  take  place  of  all  legacies,  (27)  jet  it  were  unfair 
to  de^ud  the  testator's  creditors  of  their  just  debts  by  a  release  which  is  abso- 
lately  voluntary,  (u)  Also,  (38)  if  no  suit  is  oommenced  againut  him,  the  execu- 
tor may  pay  any  one  creditor  in  equal  degree  his  whole  debt,  though  he  has 

S)I.X,  0.  M.  tq]  li,e.«.iW.  (r)  10  Hod.  4K.    Scebookm,  p.  IS.  (DBBop.  «. 

Plaird.  181.    8>lk.  «ft.  (•»  StOk.  101.    I  BolL  Abr.  S». 

(27)  [Such  ig,  GcrtsJDiy,  the  mie  at  oommon  law;  and  it  has  been  qnertioned,  fonnerif, 
whether  it  did  nut  hold  hi  equity:  Brown  c.  Salwin,  Ca.  temp,  Talb.  !M3;  but  it  wemB  to 
have  been  lou)^  untuemed  the  better  opiciim  that  a  debt  due  tmm  a  testator's  executor  ii 
general  assets  for  pajment  of  the  testator's. legacies:  Phillips  c.  Phillips,  2  Freein.  U; 
and  that,  iu  8uc:b  cotfos,  though  the  action  of  lun-  is  gone,  thn  duty  romdos;  n-hich  may 
be  EDed  fur  either  iu  equity  or  in  the  spiritual  onurt :  Find  r.  Rumsey,  Yelv.  ISO;  HadMu  v. 
Hudson,  1  Atk.  461;  Lord  Thurlow  (in  Casbt-  v.  Goodinge,  3  Br.  Ill)  and  Sir  IfiUiom 
Graot  (in  Beny  c.  Usber,  11  Vea.  90),  treated  this  m  a  point  perfeotly  settled.  And  Lord 
Enkine  (in  Simniaas  v.  QuU^riage,  13  TeR.  264).  said,  a  dubt  due  by  on  execator  te  the  estate 
of  his  teatator  is  assets,  hut  he  cannot  sue  hinidulf ;  and  the  consequence  seems  neces»arf,  that, 
in  all  cases,  nuder  the  usual  decree  af;ainat  on  execut<ir,  an  iuterroraloiT  ought  to  l>e  pomted  to 
the  inquiry,  whether  he  has  axaeta  iu  his  bands  atiriii^  ftom  a  debt  due  '  "  ••' 
legatee  hat  a  right  to  exhibit  mch  an  interrogatory,  if  it  has  been  omItCe 
decree  to  account. 

Some  writers  have,  indeed,  thought  that  the  appointment  of  a  deblor  to  be  the  e .. 

his  creditor  ought  to  be  oonsidercd  in  the  light  of  a  spociSc  tiequest  orlegaoy  totbo  debciw: 
see  Horgrave's  uota  1  to  Co.  Litt  %4,  b ;  yet,  even  if  this  really  were  eo,  it  vuuld  be  difficult 
to  maintain  the  eieeutor's  ri^t  of  retainer  an  agunat  other  legatees :  see  po»l,  p.  512 ;  bnt 
Lord  Holt  iu  TTaakford  c.  Wankfiird,  1  Salk.  306,  said,  "When  the  obligee  makes  tbo 
oblifcor  htH  executor,  though  it  is  a  discharge  of  the  action,  yet  the  debt  is  assets :  and  the 


making  him  executor  does  not  amount  to  a  Itgaeg,  but  U  payment  and  a  release. 

bound   b)   J.   S.  In  a  bond  of  IDOL,  and  then  J.  S.  mattes  H  liis  executor ;  H  Aa»  aotaaUj' 

received  to  much  money,  and  ti  anaceri^le  for  it,  and  if  he  does  not  administer  so  much,  it  is  a 

(^)[It  is  not  enough  that  a  suit  hot  been  eommmoed :  Sorrell  e.  Carpenter,  3  P.  Vdm.  483 ; 
there  must  have  been  a  decree  for  payment  of  debts,  or  an  eiecntor  vill  be  at  libertr  to  give 
a  preference  among  creditors  of  equal  degree.  Ualtbr  e.  Russell,  2  91m.  and  Sta.  W/& ;  F^rry 
e.  Phiilips,  10  Tes.  39 ;  and  see  ante,  p.  511,  note  33.  But  if  an  oxecntor  who  has,  in  any  way, 
notice  of  an  outstanding  bond,  or  other  specialty  affecting  hii  testator's  assets  confesses  a  jndg- 


^n  brought  for  a  simple  contract  debt,  should  judgment  lie  afVerwards  given  against 

him  on  tiie  bond,  he  will  be  obliged,  however  insufficient  the  assets,  to  satisfy  both  the  jndgmenu : 
for,  to  the  debt  on  simple  contract,  he  might  have  pleaded  (be  demand  of  a  higher  nature 
An  executor  must  not,  by  negligence  or  collusion,  defeat  specialty  creditoni  of  his  teatator,  by 
oonfiweingjadgments  on  simple  contract  debts,  of  which  he  had  notice.  Sawyorp.  Mercer,  1 
T.  K.690;  Daviae.  Monkhousu,  FiU.  Gib.  77;  Britton  e.  Bathurst,  3  Lev.  116.  And  irfaa« 
the  testator's  dDbt  woa  a  dclit  upon  rec<ird,  or  established  by  a  Judginont  nr  decree,  the  executor 
will  be  held  to  hare  hod  sufficient  constructive  notloe  thereof,  and  it  will  be  tmmateriaJ  -wbether 
be  had  actual  notice  or  not.  If  he  has  paid  any  debts  of  infbriur  decree,  he  will  be  answerable 
as  Ibr  a  Oe&utavit.  Littleton  v.  Hibbuta,  Cn>.  Blii.  793;  Searle  e.  Lane,  2  Freem.  101;  &.Q.% 
Tern.  ST. 

The  personal  eetat«  of  a  testator  is  the  primaiy  flind  fbr  p^ment  of  his  debtii  and  legadM ; 
and  It  will  not  be  enough  for  the  personal  reprosentative  to  show  that  the  real  estate  ia 
oharged  therewith ;  be  moat  eatiafoctoilly  ^ow  that  the  personal  estate  is  diaobaived :  Toww 
«.  Lord  Bona,  18  Tea.  \aS;  Bi>oUe  v.  Blundell,  19  id.  bSS;  Wat«on  «.  Brioirwnod,  9  id.  454 ; 
Barnewall  o.  Lord  Cowder,  3  Hod.  458 ;  stiU,  wbure  anch  an  intention  Is  plwnly  made  ont.  It 
will  prerail:  Greene  v.  Greene,  4  Hod.  157;  Burton  r,  Knowlton,  3  Tee.  106;  and  partiea 
entitled,  by  descent  or  devise,  to  leol  estate,  cannot  elwui  to  hare  the  incumbroDce  tbereoa 
diachorgedout  ixTthoir  anceator's  or  devisor's  personal  estate,  ao  aa  to  Interfere  with  specific^- 
or  even  with  general  legatees ;  Bishop  n.  Sbarpe,  2  Freem.  278 ;  Tipping  v.  Tipping.  1  P.  Wnn. 
730;    O'Keale  t>.  Ueude,  ld.694;    Davis  g.  Qordinor,  3  id.  190;   Kd^  n.  TTager,  Id.  US i  and  « 
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Bothuv  Mb  fov  l^a  Fwfc^  fo^  vubh«Ht  a  eniti  ■wWiiw^^t.  il)ie>  «^ioiiil|oc  lu&  a?  l»i 

0;  When  tka  debtatwfru  dMKbaigci^the^e^ai^McltuiR  tiiv»4nt.rQKai^;wlu^ 
areto  )»»pMdl>f  the  «x«o»torao  Qu-ta  )H««i6et«  will  wtejivl;  W  1^  lo^uoti 
gn«  kiaaelf  tb*pi'ofereBe*keKia,as  ia  bWctU»«Pd«bt8k^«)i. 

A  te^^y  M  »  bequest,  or  gitb,  of  aoods  a«A  obvMda  bgr  taat^i^w^  and  tbQi 
pdFBOK  tO'Wfaon  it  w4»0i|TCttuat^e4  k]Mleeala»:  YbW  »v«>y  per»ott  is  capably 
<tf  bmngi  KHleu  MEti«i»4riy  diwUstl  by  th&oowwot^lww  ot-gUMto^L^  traitors. 
papieka^  J30^  ma  maaa-  9tbi0ML  Tto  oc^nait  toaQsfbx^  m  uiohM^ti  prgperty  t« 
ti»el«ffat«ei  kit  ik»  tegsoj^iaaoli  psifrot.  «i|lh«Ht  ^  a^w^tof  theaxeo^Wr: 
ferifl  hftTe  a  jMHwaf  or  ptc»M(»f\tgacy  of  XOO&tOr  ft  ^jw^Queof  if  pt^ce 
of  plat»>  I  oanAot  IB  eitber  ewe  take  it  vitWirt  thft  wVBoat «(  ^  enecnt^r.  {>/). 
Fot  in  bum  all  the  elMttela  an  voited }  (^)  Ut4  it  u  kia  bwtta^W  ^t*  of  «U  ttj, 

fttrtiori,  thej*  contd  n»t  mi^Mii  sach  »  olabQ,  whea  !t  w«aM  ga  to  ^BMpokt  emditon.     Lat- 
Whan  tbis  ■■vni«r  of  «n  estate  bw,  bimacll,  subjected  it  to  a  mnrtn^  debt,  and  dim,  his  [mit- 


humI  estate  b  flrat  ftppficable  to  the  discharge  of  hh  covetUMit  for  p«>ment  of  tb«t  debt 
Bobineoii  v.  Oee,  1  Te».  eeo.  353 ;  and  the  cage  vould  be  the  same  even  atnwitgb  the  BMrtra^gor 
bad  entered  hita  no  enoh  wmtMH  novensnt,  provided  be  received  the  nuue^.  Sing  c.  King, 
S  P.  Wnu.  360;  Om*  *.  Com,  »  Salt  449>  Tbe  ueM  fiuna  of  dertwtf  »  mortfued  e^to 
«w^*  to  (IW  (aimwSrfiww  tiMwo«  (Iwt  vithoot  espnaelj  exwecMiwtbe  otbe^  ftinda  ttom  fia- 
Utin  ia  M«peel  thereof ),  wiU  tuA  affeo*  tbe  qq«iitio^  iw  to  the  application  of  awBta  in  dleoharn 
of  the  deM;  thuee  vuida  wawj  ik)  more  Uiiw  woqtd  be  implied  if  thev  ha<mut  Wn  uaed. 
Beile  tt.  at  Bhw,  4  P.  Vma,  %e ;  9outle  v.  BluodeU,  ID  rex.  S«3.  This  nik^  however,  doei 
ai*  ^^If  vbaM  Uie  mnMinx^  d*bt  *a»  iv>t  puotntcted  bj  (be  teat^tor,  and  whose  nertwi^ 
estate, oonseqnentl.v, was  never  angmeuted  by  the  bomiwed  money:  fur  aueh  a,  constractiQn 
vooldbcta  laaketw  venoiiale«Me  of  uue  tnati  answerable  ti^  t^e  debt  of  another  Gvolyoe. 
EvelTa,  8  RWna.  «H  j  Gwl  of  TltttkBTville  v.  F»w«ett,  1  Co^^;  Basset  e.  Peiolv^,  1  (bi, 
arO;  tmmmk  *LPra«nWkAiphL  ll&l  Tvettdel  *.  Tweddel,  2  Br.  I&l  B«t  a^J'  ope  may,  of 
ennfte,  *o  act  «■  ta  wake  Ma  yreanal  eteeta  U^bte  to  tte  dwcWaie  of  debt*  wfftiaoted  bj  another. 
Voadeei  Hautingftu4,  area.  13Jj, 

Tb<tii^  a  ooort  of  eqajly  oanoot  Brerent  a  oroditor  from  wmiiig  npou  t)ie  tate  of 

fcia  deeeaied  dehtitrt  in  T«weM  ef  a  oebt  whie^  auHltt  Ife  demanded  out  ef  b  3 ;  still 

the  other  oteditoia  will  have  an  equity  to  charge  Che  real  estate  fur  eu  much  means, 

la  Uhea  oal  of  the  aawiaal  esuw.    (Jolobe«l«  ■>.  liord  Stamford,  %  Preem.  1  Q«hhI- 

"■      ■       ....      -■.....       ...  .      .  arthat 


a  Ukea  oal  of  the  aawiaal  esuw.  (]olobe«l«  ■>.  I|onl  StamToid,  8  Freem. 
win,  id.  MO.  And  if  a  hilt  )v4  been  filed  foi  tf  mimstratioa  of  the  aeseta,  si 
a  tpeoialty  raeditor  bw  baot  paU  eq(  of  the  persona)  est«te,  it  is  not  aeces 
hlu  for  thia  parpoae  of  marsballuw  lb?  aaiets )  pnt  (he  eonrt  will,  without  b« 
the  nqnialtedlMBUoaa,    Qibbs  n.  Osgiar,  la  Tea,  414.] 

(dS)  What  hai  aii«adr  been  ata^  qw;  be  hen  rejieated,  that  nnder  (he  e^^tting  English 
■UtoMflv  real  ealate.  whether  ft^ebold  ar  eopyhold,  u  eqitital)!'  ueeta  for  l|ie  payment  of  simple 
«Qntnet  dahta, 

{3S>  {<nus  ground  of  disability  no  longer  disgrnoes  the  statute  book.1 

(SI)  lit  baa  bean  mneh  qnesliooed,  wbetba^t  it  was  not  (be  inlAntitai  of  the  leffialature,  that 
a  ipeoifie  deviaa  of  atoek  in  the  pnhlio  Auds  should  be  considered  in  the  nature  ora  ^rliament- 
aiy  UHMiDlinettt,  and  VA  want  the  awent  of  the  aieontor :  Pearson  •>.  The  Bank  of  England,  S 


itannnities;  BankofSngUndih  Luhq,  IQ  Ves.5'..,    -_  -^ -    

that  sttwk,  lihe  all  ether  bwumI  propeitf ,  ii  asaeta  lu  1^  hands  of  the  eiecntor.  Tbo  »  .. 
aeqoence  neeewarUy  ftiltowa  thai  it  nqat  Teet  in  the  eiecntw,  and  (HI  he  assents  the  legatee  ha« 
DO  right  to  the  leeaoy.  Franklin  d.  The  Bank  of  England,  1  Itaas.  697 :  Bank  of  England  v, 
Mo&t,  a  Br.  9a». 

Tha  assent  of  the  aieoator  la  aqnally  neoesaa^  wbetber  a  legncT  be  specific  or  merely 
peoaniaiT :  riandeit  «.  Clvka,  3  Atk.  aiO ;  Abney  e.  Killer,  8  AtV  696 ;  a  coort  uf  equity. 
Indeed,  wiU  ooia^  (ha  eieonloi  to  4eUvei  tbe  apaeiao  arUcIa  derised ;  yorthej  v.  Northp]-, 
jl  Atk.  77 ;  bat,  ai  a  faaaral  role,  na  aalioh  at  lav  can  be  niaintained  ft>r  a  legacy,  Duuka  o. 
Btnut,  6  T.  a.  eaa,  or  fw  a  di*trihntiv(i  stiare  tinder  an  fatestacy.  Jones  e.  Tanner,  T  Bam. 
and  CresH.  544.  Il  was  held,  however,  in  Doe  e.  Qay,  3  Eaxt,  lt»,  to  be  clear  from  all  the 
antberitlas,  that  (he  iutereat  in  any  epeoi^e  tlUQg  bequeathed  vests,  at  law,  in  the 
legatee,  i^n  the  aisuit  of  the  etoonEor :  and,  (heroforo,  that  whoaeTer  an  eieootor  bas  given 
assent  (eiprasslj,  and  not  merely  by  iioplicatiou),  to  a  specjGc  legacy,  should  be  subsoc[URntly 
WithhaM  It,  (ha  |e«alae  n^  maintain  an  actiuo   at  law  tin  tKs  recovery  of  the  interest 
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Bee  vhether  there  IB  aBnfflcieatifiiad'left  to  pay  the  debts  of  the  testator:  the 
rule  of  equity  being,  that  a  man  must  be  jost,  b^ore  he  is  permitted  to  be 
geaerone;  or,  as  Bracfon  exprMss  the  seoseof  oar  ancient  ]xv,{z)  "de  bonis 
aefuncti  primo  d«ducenda  mnt  ta  qua  aunt  necMsilatiSf  tt  postaa  qua  aunt 
uHlilatiSf  et  uUimo  qua  aunt^  vdvniatis."  And  in  case  of  a  deficiency  of  assets, 
all  the  general  legacies  mast  abate  propoitionably,  in  order  to  pav  the  debts; 
r  *513  1  *^°^  ^  specif  legacy  (of  a  piece  of  plate,  a  horse,  or  the  like)  is  not  to 
*■  -I   abate  at  all,  or  allow  any  thing  by  Way  of  abatement,  unlessthere  be  not 

BufScient  without  it.  (a)  (32)  Upon  the  same  principle,  if  the  legatees  had  been 
paid  their  legacies,  they  are  afterwards  bound  to  refund  a  rattle  part,  in  case 
debte  come  in,  more  than  sufficient  to  exhaust  ihe  reeiduum  a&esr  the  legacies 
paid.{d)  And  this  law  is  as  old  aisBracton  and  Fleta,  who  tell  as,  (c)  "siplvra 
aini  d^ta,  val  ^lua  legaium  /unit,  ad  qitm  cataiia  defnncti  nen  »ufficiant,fiat 
ubique  de/akaiio,  excapto  regia  prtvilegio." 

If  a  legatee  dies  before  the  testator,  the  legacy  is  a  lost  or  lapsed  legacy 
and  shall  sink  into  the  reaidmttn.  (33)  And  if  a  contingent  legacy  be  left  to  any 
one,  as  when  he  attains,  or  if  he  attains,  the  age  of  tweuty-one,  and  he  dies 
before  that  time,  it  is  a  lapsed  l^acy.  (d)  (34)    But  a  legacy  to  one,  lo  be  paid 

(■)I.S,e.ie.  iBttTeni.ia.  |A)JNif.KB,  «|  Bnot.  1. 1,  a  ML    VM.  L  I,  o.  97,  i  11. 

dDDfer,  W.    1  I>l.CM.AtiT.«S. 

(32)  TA  epeoffio  lef»cy  Ib  an  immediate  gift  nf  hdj  fbnd  beqnesthed,  wia  all  Its  prodnoa ;  and 
1b  tbereiore  an  exception  to  the  Eenerd  nue,  tJiat  a  legaoy  dooAnotoanr  Istereet  till  the  end  of 
A  ytiu  ajter  the  testator'a  deaUi  ;  Raven  r.  Wajle,  1  Swanat.  557  '  Baninglon  e.  Trielism, 
6  veB,  349 ;  and,  thua^h  the  payment  of  a  prinoipnl  ftind,  beinieathed  to  an  want,  may  depend 

—  ""%  attaimog bja  "■"■'■"•"  -''  "--  --•-—-• ■"  * —  "--  rj_..t  ^»  .■_.  ..-._.__ l._i 

e  legatee,  nuti 
Teat,  »  Ves.  1&3. 

The  criterion  of  a  speciSo  legaoj  la,  Aat  it  Is  liable  to  adempttm ;  that  wfaee  the  tiling  he- 
dooathed  ie  oooe  gone,  in  the  testatoi'g  lifb  time,  it  is  abeolaMy  lost  to  the  legatee.  ParTott  v. 
Torafield.  I  Jao.  and  walk.  601.  When,  thenfnre,  a  testator  haabeqneathedft  legaoy  (rf'oertain 
Btook  in  tba  pablic  ItandB,  or  of  a  partienlar  debt,  so  described  m  to  render  the  beqaert,  in  ejtl>er 
ease,  wecifio ;  if  that  stock  Bhoulu  be  afterwards  sold  out  by  the  testator,  or  If  that  debtsbonld, 
in  his  life  time,  be  paid  or  cancelled,  tbe  legacy  wonid  t>e  adeemed.  AtdibmneT  e.  McGniic, 
3  Br.  109.  And  it  appean  that  there  is  no  diHtmotJon  between  a  Tolnntarr  and  a  oompnlwiiT 
payment  to  the  testator,  as  to  the  question  nf  ademptjnn.  Innes  c.  Johowm.  4  Tas.  674. 
Tlwideaof  prooeediugon  tbe  aniiaag  adhamiti,  (thnngti  enpported  byplantible  nmaoniat),  tbh 
fonod  bi  introdnoe  a  de^«e  of  confasiou  into  tbe  deciafons  on  the  snbject,  and  to  afford  no 
precise  rale.  StwUey  e.  Potter,  2  Cax,  162  ■  Hnmphreyg  r,  Hnmphreji,  S  Id.  186.  ■  It  saema, 
thenfure,  now  eBtabliahed  that,  whoncTor  the  t«atator  has  himself  icoeived.  or  otherwise  dis- 
poeod  of  tbe  snbject  of  glR,  the  [irinciple  of  adeiSptioD  is,  that  tbe  thing  giren  no  longer  exiita: 
and  if,  after  a  partiaulaf  debt  given  by  will  had  been  received  by  tbe  testator,  it  oanld  be  de- 
manded by  the  legatee,  that  wunid  be  converting  it  into  a  pecDntmr,  instead  of  a  epedfio 
legacy,  ftye^  "■  Uurris,  9  Tea.  36:) ;  Barker  v.  R^nar,  6  Mad.  ^17.  Where,  indeed,  the  Men- 
tJcol  eorpue  is  ant  given ;  Sclwuod  v.  Uilduiay,  3  Tes.  310 ;  where  tbe  legacy  is  not  spedfio,  bnt 
what  intermedin  the  civil  law  a  demonatrative  legacy— that  iB,a  general  peoomaiy  legarcy, 
with  a  particular  aeoimtyjKiinted  not  as  a  coDvenient  mode  of  payment;  then),  althongb  mch 
seonrity  may  be  c^led  in,  or  fail,  the  legacv  will  not  be  adeemed.  OUIanme  «.  Add^ey,  15  Tea. 
389 ;  Sibley  r.  Perry,  7  Id.  539 ;  EJrby  v.  Potter,  4  id.  761 ;  Le  Orioe  «.  Finoh,  3  Merir.  52 ; 
Powler  v.  Villoughby,  Q  Sim.  andStn.  358  j  but,  when  It  Isonce  aettledUiBt  aiegaoy  is  specific, 
the  <mly  safe  aud  clear  way.  It  hoa  bceu  jndicially  said,  Is  to  adhere  to  the  plain  rale— that  tbera 
is  an  end  of  a  spvcifio  gitt,  if  the  specibc  tbing  do  not  extst  at  the  tastatoi^  death.  Barker  «. 
Eayner.  5Mad.  817  ;  8.  C.  on  appeal.  3  Bnsa.  lUfi. 

Courts  of  equity  iu«  always  oniiooB  to  hold  a  legocv  to  be  peconiaiy,  lathw  than  ipeeific, 
where  the  intention  of  the  testator  is  at  all  dnnbtfU.  (Aawortli'i'.  Beeofa,  4yes.  666;  Inoee  r. 
Johnson,  id.  573;  Kirby  e.  Potter,  id. 752 ;  Sibleyv.  Perry,?  id.  EaO;Webaterv.  Hale,  8id. 413.] 

There  may  be  eases,  also,  where  general  legoeiee  do  not  abato ;  as  where  they  are  foonded 
upon  Slime  valid  c<mBideration,  such  as  a  releate  of  dower,  or  a  disoharge  of  a  debt.  8ee  what 
is  said  in  Duncan  v.  Alt,  3  Penn.  363 ;  Wllliam«on  v.  Wiltlamsoa,  6  Paige,  996 ;  Enbbwd  c. 
Hubbard,  6  Het  50. 

<a3}  Butby  atatat«  1  Tie,  o.  96,  sec,  33,  agift  to  aohild  or  otherdeacendaDtdoee  tntlaneif 
Ibsuo  of  the  legatee  survives  the  teatatjir,  but  takes  effect  as  if  the  legatee  bad  died  immediatelf 
ftiW  the  testator,  nnlessacontraiy  intention  appeatsby  the  will. 

(34)  [A  legacy  may  l<e  so  given,  aa  that  tbe  legatee  iihall  be  entitled  tn  the  interest  or  jao- 
dnce  thereof,  fhin)  the  time  of  the  teatator's  death  to  his  own,  althoQ)^  sDch  legatee  may  nut 
lire  long  enough  tn  entitle  himself  lo  the  principal.  Deane  c.  Test,  9  Tea.  153,  as  Bit«d  in 
iiol«3!t. 
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vfaen  he  attains  the  a^  of  twenty-one  yeare,i8  a  vtited  legitcy;  an  interest 
vhich  commences  inpragetUi,  although  xt  be  tolvendum  infuturo;  and  if  the 
legatee  dies  before  that  age,  his  representatives  shall  receive  it  out  of  the  testa- 
tar's  personal  estate  at  the  same  tune  that  it  wonld  have  become  payable,  in  case 
the  legatee  hod  lived.  (35)  This  distinction  is  borroved  from  the  civil  law ;  (e) 
and  its  adoption  in  our  courts  is  not  so  much  owing  to  its  intrinsic  equity,  aa 
to  its  having  been  before  adopted  by  the  ecclesiastical  conrU.  For,  since  the 
chancery  bus  a  concurrent  jnnsdiction  with  them,  in  regard  to  the  recovery  of 
legacies,  it  was  reasonable  that  there  should  be  a  conformity  in  their  detennina- 
tions;  and  that  the  sabject  should  have  the  some  measure  of  jnstice  in  what^ 
ever  court  he  sned.  {/)  But,  if  such  legacies  be  charged  upon  a  real  estate,  in 
both  ciises  they  shall  lapse  for  the  benefit  of  the  heir,  [g)  (36)  for,  with  regard  to 
devises  affecting  lands,  the  ecclesiastical  court  hath  no  concurrent  jurisoiction. 
(37)  And  in  case  of  a  vested  legacy,  due  immediately,  and  charged  on  land  or 
money  in  the  funds,  which  yield  an  immediate  profit,  'interest  shall  be  t^k-ia  i 
payable  thereon  from  the  testator's  death ;  (38)  but  if  charged  only  on  the    l-         ^ 

r*J  ^,  »,  L  1  *  S.  (/}  1  Eq.  Cm.  Abr.  SB.  fgj  1  P.  Wnu.  Ml, 

Bnt  where  «  becfaeat  b  mode  to  a  le^tee,  "  ftt  the  ftge  of  ttrentf -one,"  or  MI7  othor  ipecified 
age;  or,  "if  heattaiuBaDoliage:"  thia  Mdaoh  a  descriplion  of  the  ^enon  who  is  to  take,  that  If 
toie  lagatae  do  aoC  «uiitaiii  the  cboraoter  at  that  tjme,  tlie  legacy  will  fail ;  the  time  when  it  ia 
to  be  paid  is  attecbed  to  the  legacy  itself,  and  the  couditiun  precedent  prevents  the  legacy  from 
vetting.  FarMind  c.  Paroons,  5  Tes.  5Si ;  Saoalinr;  c.  Bead,  12  id.  76  ;  ErriQgtKin  v.  Uhapman, 
id.  at.  Bnt  if  the  legacy  be  to  aa  infant,  "pojiable  at  twenty-one,"  the  legacy  ia  held  to  be 
vested,  the  de^cnptiun  t^the  legatee  is  satu&eil,  and  the  other  part  of  the  direotinn  refers  to  the 
payment  only.  This  diHtiuctlon  (as  stated  in  the  text)  is  borrowed  fhim  the  civil  lav,  bat  ia 
adopted  a»  to  perstmol  legaoiea  only,  not  as  tu  bequests  charged  npon  real  estate ;  and  it  has  been, 
spoken  of  in  many  cases,  as  a  rule  neither  to  be  extended  nor  approved.  Dawson  v.  KUlett,  1 
Br.l21j  DnkeofChandosc.Talbot,:tF.  Wms.6l:t;  MackeltD.miter,3  Vet.  543j  Bolger  t>. 
ICackell,  5  id.  50<J :  Haoxom  e.  Orabam.  6  id.  245.1 

'  The  tendency  of  the  dcci^ious  clearly  la  in  the  direction  of  holding  all  legacies  veBt«d  where 
that  can  be  done  withont  too  great  viiilenoe  to  tbe  language  of  the  will.  Be«  Hamom  e.  Gra- 
ham, 6  Yes.  239;  Lanev.  Guudgo,  9id.  325;  Dudsouv.  Kay,  3  Br.  C.  C.  404;  Wilson  v.  Hoont, 
IS  Boav.  2S3 :  Leemiag  v.  Shermtt,  2  Hare,  14. 

-  (35)  [Bnt  It  saema,  if  the  testator's  personal  representatives  were  to  be  aoconntable  fbr 
Interest,  and  the  delay  of  payment,  as  tu  the  principal,  was  only  directed  with  refereDoe  to 
Um  minority  of  the  legatee,  his  eKeoutiir  or  adnuolstriitor  may  claim  tbo  legacy  forthwith,  pro- 
vided a  year  has  el^sed  since  the  death  of  the  original  testator.  Cnchett  n.  Dolby,  3  Ves.  13 ; 
(HubeiTj  c  Lampen,  2  Freem.  3a ;  Anonym,  id.  M ;  AnoDym.  2  Tern.  199 ;  Qreen  v.  Pigot,  1 
Br,  1K> ;  Ponneraan  o.  Pnanerean.  1  Tea.  sen.  119.  But,  a  sinsll  yearly  «uni  directed  to  be 
paid  for  the  maintenanoo  of  the  infant  legatee,  will  not  be  deemed  equivalent,  for  the  purpose 
of  vasting  a  logaor,  to  a  direction  that  interest  should  be  paid  on  the  legacy.  Chester  o.  Pain- 
ter, S  P.  Wma.  3J8;  Hansom  e.  Graham,  6  Ves.  319;  Buden  v.  Smith,  Ambl.  ftSS.  If  a  be- 
qneat,  however,  be  made  to  an  infant,  "at  his  age  of  twenty-oue  years,  and,  if  be  die  before 
wot  age,  then  over  to  anutber ;"  in  such  ctue,  the  legatee  over  does  not  claim  under  the  in- 
t^t,  bnt  the  beqnest  over  to  him  is  a  distinct  substantive  bequest,  and  Is  to  be  paid  on  Uie 
death  of  the  infant  oiidei  twenty-one.  Laundry  0.  Williams,  3  P.  Wna.  480 ;  Criokett  v,  Dolby, 
3  Ves.  18.] 

(36)  By  the  wills  act  of  1  Vic.  c  36,  $  25,  unless  a  contrary  Intention  appears  by  the  will, 
meh  real  estate  or  interest  therein  as  shall  be  comprised  in  a  tap.ted  devise,  or  in  a  devise  wbfeh 
mu  u  beiog  contrary  to  law,  or  otherwise  incapable  of  taking  effect,  ahall  be  included  in  the 
ntaduary  devise,  if  auy,  oontamod  iu  Uie  will, 

.  (37)  [When  Isffacies  are  charged  upon  land,  or  if  the  gift  at  all  savors  of  the  realtjf,  the 
toast*  must  be  carried  iau>  eieoutiua  with  analog?  to  the  common  law.  Scott  v.  T^Ier,  «  Dick. 
71B ;  Long  r.  RioketM,  2  Sim.  and  Stn.  183.  Aud  the  geuorol  mio  of  common  law  is,  that  lega- 
cies, or  poiljons,  charged  on  lands,  do  not  vest  tjil  the  time  of  payment  comes.  Harvey  v. 
AMon,  1  Atk,  378,  379 ;  8.  C-  Willes,  91;  Harrison  e.  Naylnnr,  *i  Coi,  24a  Bnt  a  testa- 
ttir  may  make  a  legacy  vested  and  traosmiasible,  though  charged  on  a  real  estate,  and  pay- 
able at  a  future  time,  provided  he  distinctly  expresses  himself  to  that  effect,  or  the  context  of 
the  will  aifords  a  plain  Implication  that  such  was  his  intention.  See  Lowther  t.  Condon,  2  A^. 
138;  Dawson  D.  ^Uet,  1  Br.  IJH;  Godwin  v.  Monday,  id.  194;  Smith  o.  Partridge,  Ambl.  367 ; 
Sherman  ».  CalUna,  3  Atk.  330.1 

(38)  [The  old  authorities  are  m  conformity  with  the  text,  and  hold,  tliat,  whem  a  fnod,  at 
wbatevar  nature,  upon  which  a  teslAtor  bos  charged  legacies,  is  oarrjing  intereat,  there  inter- 
■  •nehflll  be  p^abb  upon  the  legacies,  from  the  time  of  the  testators  death.  But  thM  is 
-nplodod  now  by  every  day's  practjtsa.    Though  a  testator  may  have  left  no  otber  piuperty 
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personal'  etr&te;  H'&teh'  Canttotf  He  i^MftKcUtttieiy  goV  ita;  H  ^Mll'  can?  iaterosl  onl^  - 
front  the  eriirdf  the  year' affiei'ttie'dfeftth  of  the  tkutatoe.  (AH3®)' 


BieSid'eH  these  fonhal  legacies;  tfbfltaine*  i*  »  nfbta^B  #!»  and  i , 

is-al^  pentatttJed  ^ot^bt'  deftt)l<-bed'  di^siricMi  of  ptofi^;  i^oh-  ■'Mlled  » 


AJSP.  Wnu.M,3T. 


irgfVflQ  till  rite  and' of  BjelU-aftoi'  HU  dMlAi:     SlbiiiB  n.  Bott^  1 

fcroDt  witliTesiMct  t»  leoadu  idiarMd  m'  lhn<k    WhetliBi'  the  iMAoa _    _   

tlun  in  Aft  tiort;  and'  m  lennren  «.  Watteokall,:  1  P.  W^tu-  36(  be-  the  tnw  ooe,  bi 
dunbted :  ft  ftmd,-  ouaeieting  oT  penotimlM,  mav  be  "  jmldiiig  immedlsts  profits,"  at  wmi  ua 
laoda,  bat  it  is  obviniis  that  thd  rriasoD  iil*the  rule  Vr  to  tbe  MmmetioemMit  of  iOtorMt  npoD' 
legacies  olvenoDtuf'pBrs'^iioVo'rtate,  which  iir  a  mlb'  adttpced  meraty  fiW  eoBVeOieao*  (<awik- 
Bhorett.  Oialle,  10  Vd)i.  »>;  Wood'^.  Pmb^;  Mid.  38B),  ohdnc*  apply  to  Ibe oMe  of  l^gMtM 
,  not  dependent  i>ti  the  nctuur  ia'  nf  the  perttnial  eM^,  and  charoed  ODon  lands  mdy :  in  mch 

1,  mait  M  ohargeuMe  iVum  the  d 
lui.  PeaiBon  f.  Pearson,  1'  Sbh.  anil  Lef.  11';  StottP*»y  *.  GU'Dn 
16  id.  396.] 

(3S)  [Ab  a  legaoj,  for  the  p^rment  of  which  no  other  period'  b  assletieff  bj  the  will 
(Aaonjrm.  3PrMUi.  9l)r);fK-nm;ifnrtilH-t*ieeiid'oFa-jeBr  aAm  the  tMtatw'B  death;  Bewle*. 
Gntflubauk,  3  Atk.  716  >  and  as  interest  can  onlj'  be  claimed  fiir  non-paymeut  of  a  demand 
BCtuatlf  dae ;  it  ui  ab  tindlKputed  gotiuiUV  i^lo,  that  ahUmnfrh  a  IbMey  rest«  fwAeTO'DV  mcMll 
Idtedtjon  to  the  contrary  appeai«>  all  Ac  testator's  dbMh' (OtutkAMe  «.  ClulM,'^VW- HkH 
dues  not  be^  to  otnr  internal  1311^  a  year  aft«rwd<dlit  outcM  it  be  ohat^  aoMf  ea  ted& 
(.See  the  li«t  note.)'  That  EenertU  nile,  hmn-ever,  Utw  esceptJOU.  BM>Hi'*.'Vatt^'ISwMMt 
5K7 ;  Becklbrd'  g.  Tobin,  I  Tes.  Seo.  :ilO ;  a  npocifio  fteqttoflt  itf  a  oWMUMw  an  ivnwdlMe 

?jlt  of  the  taXii,  vtifb  all  itH  grodncO  from-  Oie  dnaUr  of  OM  teitaUr.  Kuhy  «.  Bottef,  4  Tesi 
ai ;  Barrington  v.  Tristram, « id'.  ^'.  AilMher  exception  iritM,  whM  ft-  Iqpay  1b  ghrw  to' 
an  mtbit  by  a  parent,  or  by  a  beneluMAr,  ieho  Km  pot  UiaMlf  M  tftay  pareiMi^  te  MMb 

.1..  -^ , -t  oftfteihfnntmay  renoiw' -■"-' --—^  ..*  .--^ — -      r ..„ 

,  „ ,  Healhr.  PPnV.  3-Atlt.  ftW, 

however,  be  obborted.  thin  tatter  eicepftoB  0p«rat«a  only  n    .         . _. .     _,_. 

vided  for;  when  a  father  icivea  *  legacy  to  a'  chflH,  H  «i(f  Mny  iirtNMt  frnv  tt»  iliiarti 
of  the  testator,  wt  a  maintenaDce  ^r  thd  ohtIi¥,  irtere  no  oAer  hnd  iit  a^ttaahla  fw  meh 
maintenance :  Carew  t.  Aaltew,  I  Cox,  9<tl ;  Harvey  r.  Haryej,  » P.  WUH  SH}  UA  Thw* 
other  means  of  riajlport  Are  itnAideA  fbr  the  child,  tKen-  the  legacy  wltt  not  Mlnry  lakmm 
ftom  an  earlier  peiiud  than  it  woqld  in  the  case  of  a'  bequest  to  a  perflioli  akitaM*.  Wyneh 
«:  Wynuh,  1  Cox,  435 ;  EIHr  v.  Ems,  I  Sv'b.  an<f  Lef.  5 ;  7yml  v.  TfrM,-  4  Tea.  &.  And  Ifte 
general  rule  as  io  non-paymcQC  of  Mtere^  npoQ  w  legiaoy,  beftm  iUBh  leguy  beCMte*  doe^ 
must  not  be  bralron  in  npun  by  ah  excetititm  in  fcyof  of  m  otMt  legnlee,  hMrefet  iMwIy 
related  to  fhe  testator :  Raven  f*.  WaJte.  I  8vraD«t.  588 ;  nnr  K  iUea^tnuKe  ehfldM*  m*  ■v 
more,  in  legal  contemplntion,  thatt  MrBngcnr(L0Vnde»f.  Loumdeit,  16  Vea.  3M)i- wiM  tatenet 
be^owed,  tiy  way  uf  maiiiMDanoe  for  mob  legaeeee:(PbR^«.  Wbitebead,  fiVea.  &A),anlw« 
it  can  bo  xatiufactoray  collected  from  tKe  will  that  Ae  iMttator  ^tended  to  gCw  jntweac  Beck- 
furdc.  Tobin,  1  Yes.  Sen.  310;  ETIiB  v.  Effil,  (Sofa,  and  Lef.  8;^  HeWmao  «.  BaUMB, SSwaneL' 
M'.  Even  in  the  cane  i^  a  grandctdid,  an  oXeontor  unM  Mot  take  iwob-  hiaMalf  to  piy 
iteresl  upon  a  legacy  by  w^  vf  ttahttoaaaee,  Wheh  that  is  Mt  azpceedy  awnded  by  the 
ill ;  for,  Oiuadi   a  oontt  of  equity  will  ithi^  m  Mat  of  ibe  graalbM* :  (Ciiefcett  v. 


ni<ire  than  the  mete  g!ft  of  a      ^.    _ .  ^  ^  ,        .  .    .. 

Iqeo  varentit,  to  jiuUly  a  court  hi  decrqt^ng  interaet  fbr  a  grando^Ul'a  maintenance.  Tvm  v^ 
'Vhitehead,  6  Tea.  547 ;  Bawrmao.  OAldfi^,  5id.  440;  Bi»  •.  Hi^  S  Tea.  and  Be*.  18&  But 
of  ouurae,  even  when  a  le^y  to  a  grandi>hild  WiB  never  beeeuM  doe  onleia  ba  atUfw  1w 
iniuority>  ^till,  maintenance  may  be  aOovred  tra  hi«  nippoFt  dfiring  Us  itfymas,-  provjdeA  tbv 
pnrtias  to  wbum  the  legnoy  is  grven  over  in  oaae  of  km  inCM'e  death  an  onmpMMt^  aad 
willing,  to  eranent.  Caven&b  v.  Hercei',  5  fea.  yx>,  ia  nnle.  Under  aity  otbhf einWMbauW, 
when  a  legacy  to  infanta  is  M(  given  abwtntety,  aad  in  ^  ermibi,  bM  is  either  not  to  TOSt  titt 
a  ^ven  period,  or  ie  snbjcct  fo  beic^  devested  by  cMlate^  eoMtKgetiotaa,  wfKm  dtv  oaoaftefieai 
of  which  it  is  oven  met :  En&^h  V.  Chapmibi,  IS  Tea.  K:  If  the  wenU  ef  Oa  will  da 
not  onthoriie  £e  ^tplicafion  of  interest  V>  the  inthitmBiee  of  tbe  hilHit  tegalMs,  a  etnri 
of  equity  never  eoee  farther  than  te  say  that,  if  it  cMi  etOleet  belbn  Ur  alt  ll 

who  May  be  entitled  to  the  ftrnd,  so  m  to  inak«  eatA  a  eon -—  '—  "'- 

piirL  \i  wiB  pant  ao  aOowanoe  bf  m<AKehal>e«:  BrMI  v.  E 


s  it  nuur  be  reouisite,  will  be  iipriiciAfle  for  uiatMemnioe.    Fairman  v 
GrveAweU  t.  Greenwall,  5  H.  tW;  Em*  t    '     ' 


m 


.henfUnf;;.  ttiB.diwplutioji  ae»r,  delivw^.pr  CAU»es  to  l»  ,di^i.i^roil  to  .^uatber  Clie 
.poBBeiuap.of  )i&y  potsqiu^gODd£,(uQder,«dii(;li,ii0.ve  be^fi  uiqlv^  ,bqnds,  and 

bills  drawn  by  ttie  deceaseaupoa  his  bftnkecj.to  ^ew  .i|i  tc^se  .Qf  hU  decease. 
'  TbU^ift,  if  ^le  dopQT  fli«s,jieedA  .t^ot  i^e  .as«^Rt  otfyia  .axecutqr:  .yst  it  aball 

not  prev*)]  Mgaiost.oreilitoEs ;  ^nd  is  accgmMKi^  ^W't)!  ttiis  iiftpUed  tcuit,  that, 
.if  the  ionor  1it«4,  the  prqp«9ty  .thu'e^f ^hAUfr^vert  tpjiiSLWlf,  pqipg.ftply  given 
iu,qQi|l;9finplatiQA.of4(t»t(i,.«r>]vr/f;f  «(ittnf»(£).(4Q)    flti^  joethoa.of  d^fuition 


^8L  Rit,'tf ftir  wHl  nmiliin  tmwnmiti- Umttatiitm,  nnilir  ir)ifai?i  jonMnn  rrf  imnthw  fkaU]f,«:^ 
;BDt,inb«iiig,  fiw^M(>maaalitied;.iC.u.wt,iMaiU*iit  tjbiltt  j^l  -jtartlM  yi^iiutivelf  entfUed^ 
rtiwDUTingr-an  Mira  the ounit ;  &r  woe.trf'  (be  |)tvk  tMJ.be  (|ie,i^ruea  >)i<),.eretitiULllr, 
.auf  Jiecume  sAtiljed  tu  Uiepropurty.  Iti  t>u>')  a  c^^i  <u<  <"uer  foT  intAniBt  by  n'of  of  naiute- 
nanM  migbt  he,  In  elTeet,  t4>  eire  to  wie  per^ip  the  praperu  □fjuurtbar.'  UanlMirp. -Hollo wsj, 
•fiftiMiUt  «B ;  Bi  pwM  £ebl>le,  II  tW.  £06. 

.aiy  Ifgvpj'doM.ItottMkriaWi^U  iMfon  IJk  tiuie  RjMp.  the  ujuajjal  ooabC  t^>  be  jwi^.  iubmss^ 
distinct  iuteQljon  to  me  iatereat  fcuui  on  earlL«T  period  can  be.foiiiy  onlleutod  fi\)m  {L£  testa- 
toi'e  wilt.  Stent  e.  Bobipson,  ISTee.  4S1 ;  LomtdMo.  IjowikdeR,'l&id.  304,'  Baren  v.  Waite, 
aSwwitGM).] 

040)iA^dBwifw4aw«>i^aw'<Mu«fiftoffWBwgwl«l)»tt«k,jfip4e-^f,u«av^ 
.•wn  dwtb.  4nd  ci^iaUtioiiad  bi  IaIu  Rfiet^flolf  "^  .tbe  ..doaor's  dwtb  by  ^hia  extrtLox  dieoidtir. 
Smith  e.  KittridRe,  31Tt.24S;  WeUn  «.  Ti^er,  »  9inn.  370;  Raynioiid  t>.  Seljict,  .10  Conn. 
460;  Sinitbp.  Downey,  »ited.Bq.aea;  Knott o.  pogu, -4  Vet.  Ky.  A).  -Vliegill.iB  therefore 
<M'Mlfldfftbe'deBor«inka»lliBdiMrder.  ;Jt.Jwuiivuiyi»f  Uie  i^qvpaitiM  ,9f  aIwP^- 'tiav 
.tM»r<ikedat«BrtHMi  it,U]MiiCl^doB»r,ftamTed  tiwiil4¥4e>Ni4it,iH.li«^Jo,t^e,(^nuifB 
,d«U«bicwe.»fd«6eiNiev.i(>f  atwtB.  iowia,V.Smf,£c^.ia.Qi-S'&;  Tate c.  Eirbert,  2  Tex. 
.130;  'ITiJter  v.  Hndge,  9'SwuuL  96;  IfiUer  e,  HiUer,  3  P.  Wmn.  3S7;  Wella  v.  lacker,  SBidq. 
370:  Orantn,  Tacker,  16  Ala.  ST;  Jonw  v.  Brown,  34  N.H.AU;  QaaliDgton^.Ofluiore,  M 
Bani.  M4.  BBeitdoeBaot.n4itekotepB»liU«l.a*i*  wilj.  Wni  v. ^mmTi.2 X^».  Eea.  43£i. 
'ItwnnnnbeadeliveiTof  UMiidMtt(J«:by[(bs,i)«tBiai.in  )us  Jjfetiau ;  ud . tl^s  ^^un^  oaglit 
,-to  be.anaoFiut  deUvery  ia]»  tbaht^iMls  ofitoe  dunes,  or  as  Aenr.aufh  a  dflivcryas  tha  ciicaiu- 
■toucflB  render  practicable.  BoKerac.  Hurd,  10  Mass.  *^;  McDuwell  c.  ifuidock.l  Ifott  and 
MoCSaS-Milferc.  JeffV'C!«R,4'OiBt.-4T!);  flanl«-v..ClHk,  31I.,Y.a&;  Catdw.c.  ailnuui,41 
'K.H.147;'IjBwk«.  Walku',8.a<UBph.aaei  Kiob«iwr  ?■  >%te,  83  P«ii^.  .St.  10.  A  prariooH 
.andemtiiwedpiHiNg^iVor  an  .aftar-iMaa^rBd  paaaqAMWi'by.ljie  flonee  wjJl  nut  generally  be 
:raffiai«nt.  Ouugh  v.  ,F^oa,  7  £ich.  ,48;  Midler  s.  Jeffce^^  4  Orat.  479;  Dole  c.  Lincoln,  31 
Me.  4^3.  Delivery  to  ,ft  third  person  tor  the  djonee  ia  a  giH>d  driiTBiy;  CoutaHtn. "Schuyler,  I 
Paige,  31d;  Seasloae  «.  Uoseler,  4  Cath.  87  ;  DreAnr.G.  Druaar,  46Me.,4S;  Jonese.Day^,  M 
Ala..1lfll;  aodBMhdtllTeiy.niayibe.auidetoone.ui  tout  jar .anotbw.    SiQeB«r  o.  PreiMer,  4je 


•  e.  LoonardgS  Tla.  3E0,a  deed  of^  mother  and  obildren,  alaveg,  was  aiutalned  em  a  good  ^ift  of 
•11,  where  the  mother  wan  present  at-tiie  (ime  and  ttie  awial  weida  of  d«liT«7.ir«i«.Kpvk«n, 
l^on^  the  ebitdTMi  were  ^aaat  and  nM  daUvwad.   jityliablc  toa^atu&fma^o  tbe  gabjoct  of 

.thuapeok*of.Rtt;'Bn41ey«.HiUBt,60JU.and^.fi6;  Bolieyc.  A4au)3,  ,16  Tt  306;  Qtovac 

,v.  OmT«r,.34Piak.  aSl;.Harria  t>..0lack,.3  S.  T.  93.;.Budell  v.  Carl),  33  ^.  T.  581;  »nd  ao  it 
Beemu,  nay. a  br«id,  or  any  otiber  written  oootract  of  a  tbird  person :  Brown  c.  Brown,  18  Conn. 

,'410;  Meach  v.  Ucach.  S4  Vt  E01;  Pariihc-Steno,  14  Pick.  U)6;  Wanng^v.  Bdrattqds,  11  UA- 

'4M;  Se»lbns1'.^i£uMl•y,4Cnlh..B7;  B««nMaan.v..8iiUiQaH,-.!{ltUe.  U£i;,;bnt  nublhe  donor'a 
-  r  .e«ooator7pniBU»e:,ffo|Uw.«.  AdaWB,  ^  7t.aqe;  Gopp  «.  Sawyer,  ,6  X.  H. 
'.  Dorgey,  4  Ud.  Ch.  Deo.  146;  Parish  c.  Stwae.  14  Conn.  198;  Uicheuer  t. 
.59;  Harrin  e.  Clsrk.iS  «.  Y.'«3;  ,8^.  v.  ,£ittiidge,  ^1  ..Yt.,StS;  Dole  0. 

, U;  Plint  D.  PaCtee,  83')1'..H.  5^;.aei\hi8,ord«rjita-a(b)idp«P<oa,  or  his  check 

on  a  bank,  -rbich  remains  nnaccopt«d  athis^aatta.    SeeUat.BMk  C'ViUiauM  UHich.2itti 

■it»7ii'«-'-Uoore,  :3  Head- ^1  i  At(hb»>nk  «. 'Kyra,  3.Biuh,  ItiH.  Alife^inannnoeiioUay  may  be 
the  subject  of  this  gift:  WitCc.  Amis,  1  Bl.  B.aod  S.IO!);  andaomayaaerHficaUofMook:  Al- 
lerton'r.  Lanp,  HI  fioew.  Blii  ;.tli«i«h  tUshaabaao.doabtad.  BanningUinn.  Gitlinp's  Ei:'r.3 
Gill  and  J.  300.  The  gilt  may  be  mad*  by  wife  to  husband  and-hnaband  to.wib;  Caldwell  v. 
BeuTiaiT,  33  Tt  S13 ;  lint  i<  by.  law.  the  wife  cannot  make  a  will  except  with  the  conaeut  of  the 
hosbond,  the  power  to  make  this  gift  is  aubject  to  the  aame  liioitatio'u.  Jones  v.  Brawn,  34  S. 
H.  439.    BeaamptionofpofaeaalDnby  thepdoaornTakestbegitt.  .Bunn  v.  Markbam,  7  Taunt. 

«3!(;  8.  C.aiUr«b.63».    Theif       ^      '  .*        -..--=-l      --. ■-<• . 

they  are  not  bvered  in  the  law.  ...  .     . 

■t.  g.,  that  tbe  gift  shall  be  M  the  donee  ehtdl  bane  from  the  doooi^a  property— ^bey  most  be 

accepted  sabjoot  to  the  eouiUinn.    Ctune  «-  fitaqle.  a&tudC  .§42. 
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might  have  anbaisted  in  a  stato  of  nainre,  being  alvays  accompanied  vith  d»> 
lively  of  actual  poBsession ;  (£)  and  bo  &r  differs  from  a  testamentary  dispoai- 
tion :  but  seems  to  haye  berai  handed  to  ns  from  the  civil  lawyers,  (/)  who  tnem- 
selves  borrowed  it  from  the  Greeks,  (m) 

7.  When  all  the  debte  and  particular  legacies  are  disdiBrged,  the  anrplns  or 
regiduum  mwat  be  paid  to  the  t^duarj  legatee,  if  any  be  appointed  hj  tite  will ; 
and  if  there  be  nouc,  it  was  long  a  settled  notion  that  it  derolred  to  the  ?zeco- 
tor's  own  nse,  by  virtue  of  his  execntonliipL  (n)  Bnt  iriiat«ver  gronnd  there 
might  have  Iwen  formerly  for  this  opinion,  it  leems  now  to  be  nnderstood  (o) 
with  this  restriction ;  that  although  where  the  executor  has  no  l^acy  at  all,  tne 
residuum  shall  in  general  be  his  own,  yet  wherever  there  is  saffloient  'on  the 
r  *^i^  I  fi>co  of  a  will  (1^  m^ans  of  a  oompetent  l^^y  or  otherwiae,)  bo  impty 
-*  that  the  testator  intended  his  exeontor  shonld  nofhave  the  reaidae,tlia 
nndevieed  snrplns  of  the  estate  shall  go  to  the  next  of  kin,  (41)  the  executor 
then  standing  npon  exactly  the  same  footing  as  an  administrator,  concerning 
whom,  indeed,  ttere  formerly  was  mnoh  delsate,  (p)  whether  or  no  he  could 
be  compelled  to  make  any  distribntion  of  the  intestate's  estate.  For,  though 
(after  the  administration  was  taken  in  effect  from  the  ordinary,  and  trans- 
ferred to  the  relations  of  the  deceased)  the  spiritnal  court  endeavoured  to  com- 
pel a  distribution,  and  took  bonds  of  the  administrator  for  that  purpose,  they 
were  prohibited  by  the  temporal  courts,  and  the  bonds  declared  void  at  law. 
(q)  And  the  right  of  the  husband  not  only  to  administer,  but  also  to  enjoy  ex- 
clusively, the  eoects  of  his  deceased  wife,  depends  still  on  this  doctrine  of  the 
common  law :  the  statute  of  frauds  declaring  only,  that  the  statute  of  distribu- 
tions does  notestend  to  this  case.  But  now  these  oontroversiee  are  quite  at  an 
end;  for,  by  the  statute  33  and  23  Gar.  II,  c  10,  explained  ly  29  id.  c.  30,  it  is 
enacted,  that  the  surpluswo  of  intestates'  estates,  ^except  of  femea<covert,  which 
are  left  as  at  common  law),(r)  shall,  after  the  expiration  of  one  full  year  from 
the  death  of  the  intestate,  be  distributed  in  the  following  manner :  One-third 
shall  go  to  the  widow  of  the  intestate  and  the  residue  in  eqnal  proportions  to 
his  children,  or,  if  dead,  to  their  representatives;  that  is,  their  Imeal  descend- 
ants :  if  there  are  no  children  or  le^  representatives  subsisting,  then  a  moiety 
shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kindred  in  equal  decree  and 
their  representatives :  if  no  widow,  the  whole  shall  go  to  the  children :  if  neither 
widow  nor  children,  the  whole  shall  be  distributed  among  the  next  of  kin  in 
equal  degree  and  their  representatives:  but  no  representatives  are  admitted, 
among  collaterals,  farther  than  the  children  of  the  intestate's  brothers  and  sis- 
ters, (s)  The  next  of  kindred,  here  referred  to,  are  to  be  investigated  by  the  same 
rules  of  consanguinity,  as  those  who  are  entitled  to  letters  of  administration ;  of 
f  *6161  *^*"°  ^^  h»ve  snffioiently  spoken.  (0  *And  therefore  by  this  statute 
•■  J   the  mother  as  well  as  the  father,  succeeded  to  all  the  personal  effects  of 

their  children,  who  died  intestate  and  without  wife  or  issue;  in  exclusion  of  the 
other  sons  and  daughters,  the  brothers  and  sisters  of  the  deceased.  And  so  the 
law  still  remains  with  respect  to  the  fkther;  but  by  statute  1  Jac  II,  a  17,  if 
the  fother  be  dead,  and  any  of  the  children  die  intestate  without  wife  or  issue, 

C£JL«wofFiHMI.lfi.  l7JIn>L*,T,t.    JT.  I.  ».  t.  B. 

fmj  Thera  is  ft  my  tompMa  itoiwHa  morUi  iw wi.  In  tha  Odnnr.  b.  IT,  t.  TB,  mada  br  TdomMhiii  to 
bit  IHend  PInMU ;  and  aaoUieT  bf  Hnentat  la  Uw  AlrliHi  ot  jinilptdw,  t.  UM. 

(nj  l^rklni,  US. 

ri>;Prec.  Chauo.sn.  I  P.  Wnu.T,  »l.  SF.  Wnu.  nS.  >  P.  Wnu.  IS,  IM.  Btrft.  B».  Lartim  t.  Law 
ton.  Dom.  Proo.  H  Apr.  1T7T. 

rojUmlolpb,  p.a,a.  81.       rvJl  I«t.  m.    Cnt.I».    ■P.Wmi.UT.       frj  But.  »  Cur.  □,  o.  1, 1  tL 

(Mj  Rnrm.  m.    hata  Bmjbl  SIL  (IJ  Pm*  MM. 

(41>  Bnt  the  rule  la  now  otherwiM  cnder  ffiatnlM  11  Oao.  IT,  and  1  intliam  IV,  e.  40,  which 
enacts  that  Bxecntors  shall  be  deemed  by  oonrta  of  eqnit7  to  be  tniRteet  for  Che  panooi  wbo 
iTODid  be  entitled  under  the  statutes  of  dfetiibationi,  in  regpaot  of  an;  reridne  not  exprawlf 
dUpoeed  of  bf  any  teatator'g  will,  nnlesa  it  aball  appear  bv  the  will,  or  a  oodloU  theielo,  that 
the  penons  appointed  ezeontorB  wera'lntended  to  take  anoii  reeidae  benefid^j. 


le  penons  appointed  e. 
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in  the  lifetime  of  the  mother,  she  and  each  et  the  remnning  ohildren,  or  their 
leproBedtstiveg,  shaU  divide  his  eflMeineqinil'pdTtbiia.  (43) 

It  IB  obvions  to  obserre,  how  imw  »  reaembhuiGe  thie  st^nte  of  dtBtribations 
bean  to  onr  ftnoieat  EnEliah  liiw,  dit  raHonabUi  mtrte  hmorum;  nraken  of  at 
the  beginning  of  tfaiscuuipter;  («)  and  which  Sir  fidwud  Cktbe  (w)  himself 
though  he  doubted  the  generalitj  of  its  restraint  on  the  power  of  devising  by 
will,lield  to  be  nnirersMiy  binding  (in  point  of  conscience  at  least)  npon  the 
admhiistTStor  or  executor,  in  the  case  of  eitbec  a  total  or  partial  intestacy.  It 
also  bears  some  reaemblanoe  to  the  RonuH  'law  of  suocession  ab  inietialo  (x) 
which,  and  because  the  act  waaalso  penned  br  an  eminent  cirihan,  (v)  has 

■  occasioned  a  nation  that  the  iwrliament  of  EngUnd  copied  it  from  the  Boman 
pmtor :  thongh,  indeed,  it  is  little  more  than  a  restoration,  with  some  refine- 
mente  and  regalationB,  of  our  old  ecmatitntional'  law ;  which  prevailed  as  an 
established  right  and  custom  fiMm  the  tiihe  of  King  Canute  downwards, 
many  oentnties'  before  Jnstinian'e  laws  were  known  or  heard  of  in  the  western  ■ 
]wrte  of  Europe.  So,  likewise,  there  is  another  part  of  the  statnte  of  distribn- 
tions,  where  diraetionB  are  given  that  no  child  of  the  intestate  (except  his  heir- 
at-law)  OS  whom  he  settled  in  his  lifetime  any  estate  in  lands,  or  pecuniary 
portion,  equal  to  the  distributive  shares  of  the  other  children,  shall  have  any 

'  part  of  the  surplusage  with  their  ^brothers  and  sisters;  but;  if  theestetes  r^Riw-i 
so  given  them,  by  way  of  advancement,  are  not  qnita  equivalent  to  the  *■  J 
other  shares,  ^e  children  so  advanced  riiall  now  have  so  much  as  will  make 
them  equal  This  just  and  equitable  provision  hath  been  also  said  to  be 
derived  from  the  collagio  bonorum  of  the  imperial  law:  {t)  which  it  certainly 
resembles  in  some  points,  though  it  differs  widely  in  otfaera  But  it  may  not  be 
amiss  to  observe,  that  with  regard  to  goods  and  chattels,  this  is  part  of  the 
ancient  custom  of  London,  of  the  provinoe  of  York,  and  of  our  sister  kingdom 
of  Scotland ;  and,  with  regard  to  lands  descendii^  in  ooparcenary,  that  it  hath 
always  been,  and  still  is,  the  common  law  of  England,  under  the  name  of 
hotchpoi.  (a)  (48) 

m;  Pise  m.  CwJ  l  Hxt  St.    Seg  l  p.  Wms.  t. 

CxJ  Thenneril  raleoranch  inMeMlont  wu  tbU:  1.  The  ohndrau  orUoMl  ilaMwnduiti  hi  equal  jhif- 
Hoat.  1.  Ob  fUlor*  of  Uwm,  fba  pMvnU  or  Haul  aaoaBiUatt.  hu)  mtIUi  then  tba  breltaren  or  (latera  of  tbs 
whole  blood  ;  nr,  If  the  pinnU  van  dead,  nil  Ihe  brelhraa  and  ilaten.  loKelhsr  with  the  repnaenUIivei 
Of  a  breiber  or  •bt«r  deoeued.  l.  The  n«it  oollMonl  TBliUlaiulBeqBBldss>iM,  t.  ThehuboadorwUb 
Of  tie  dfloeued.    (A'.U.U.L    KoT.  lU,  c.  1,  S,  S,  in,  0. 1. ) 

Cr;  Sir  WalCor.    Cord  Ba7Di.  ST4.  (tj  ^  31,  «,  1.  fa)  See  oh.  It,  pt^t  tM. 

(42)  FThe  natt  of  Un,  who  an  to  havs  the  ben^t  of  the  ttatote  of  distribiitloiui,  moat  be 
aBoertBUied  tccording  tv  tbe  compntation  of  the  civil  I«w,  inclnding  the  lelatione  both  on  the 
pfttamal  aai  maternal  sides. 

AtidwhraUieralKtioiuaiA'aiufiniBd  who  are  Astaot  XMm  tbe  hrteMMebyan  einialaiim- 
ber  of  degnM,  th^  will  ahaie  the  pmonal  propertf  equally,  altkoagft  ttior  are  rdatjons  to 
the  inteetate  of  veir  different  denonunatioiis,  ana  periiaps  not  lelstiona  to  each  other.  There 
ii  only  one  exoeption  to  thia  nle,  vii. :  where  the  neareit  Teladom  are  a  gnuidfkllier  or 
grandmother,  and  brother*  or  ifttera,  although  aU  these  are  related  in  tbe  Moond  degree,  yet 
the  fbnnerahall  not  partiolpate  with  the  latter;  for  which  singular  eioeption  it  does  not  a^ear 
that  any  ROod  reason  ean  be  given.  3  Atk.  7St.  So  difference  Ii  made  between  the  whole  and 
half  blooa  in  the  ditUbntkHi  «f  inteatate  perwwnl  pn^iertr.l 

,.-.  .1 !_  _   _!_-__t_ . ._  jpj^j'by  anUoipatJon,  the  wlxde or  wuie 

^, . I  to  on  Uie  death  of  the  parent.    Osgood  v. 

Breed's  Heira,  17  Haas.  358 ;  Jaokson  «.  Uatedorf,  11  John*.  91 ;  DUInuut  b.  Cox,  33  Ind.  443. 
'Whether  a  gilt  is  to  be  regarded  an  abaolnte  gift  or  an  advancement  mnet  depend  upon  the 
intent  of  the  donor  at  tbe  time  it  is  made ;  Meeker  v.  Meeker,  16  Conn.  397 ;  Sherwood  n. 
Smkh,  33  id.  581 ;  Neamith  e.  Diogmore,  17  S.  H.  515 ;  Bay  >.  Oook,  31  lU.  345 ;  KingsbarT's 
Appeal,  44  Penii.  St.  460 :  and  thia  int«nt  is  generally  to  be  arrived  at  by  wbat  took  ]ilace  at 
the  time,  or  by  a  oharge  made  by  the  parent  against  the  child,  or  by  some  writing  given  to 
the  parent  by  the  ohilo;  and  in  some  of  tbe  states  written  evidence  is  required  by  statute.  In 
theabsenoeof  any  inieidbte  rule  by  statnte,  andof  evidence  showingaoontnuyintent,  apurohaaa 
by  a  parent  in  thenanwof  tbe  child,  or  a  gill  of  pn^arty  to  the  child  not  by  way  uf  supporter 
'  eonoation  merely,  Is  presumed  to  be  intended  as  an  advanoeoieiiL  Hatch  e.  Straight,  3  Conn.  34; 
BiUman  ff.  Coi,  33  Ind.  440 ;  Huipby  v.  Nathans,  46  Penn.  St.  508;  Pariur.  Parks,  10  Md.  323; 
Bw.  Oook,  SI  IlL  336;  Antrey  v.  Autrey's  Adminis.  37  Ala.  614;  Metrill  v.  Rhodes,  id.  449; 
Johnson  r.  Hoyle,  3  Head.  G6.    If  tbe  parent  die  intastale,  the  advancement  must  be  brought 
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limita  of  repreeenMtionUid-datAiap'tiifertMtiBte'cIf  AiafiribiitMiH,  mem  to^wre 
been  p!rhicq)Mly  btfirowed  frontlthfl  nrmmrt  wfaeb^'ii%iH  NnetteiM  'ki^ 
•pen,  that  f^naioA  Mtktvb  we'dtriJtd  jwy  'capHa,  •axA  WBi^BieBi^M-  ■sUt^tt; 
Wereaa  the'ctuMnon  lHw'kiM>WH«o<vtHerinle'of,«tiooeaao*  bat ^Wfc.iwr  MwrpM 
oirty.  (&)  Theysre  divided  >«t-.'RipA<>,  to<ieTCt*r.  ■■■it  ^  -e^it^ifaui^  vfaon  -aU 
the'clKinMBts*cUm  m'tluitr-<)kni,«g)ita,'a9^'ef|dHl  laywoof  kb»dred,'RBd  aet 
.yfiT-e  r4praHniCEK#Rmi>,  in  'Hie  lif^wf  taobb«ripendn.  -As,  tf  tbe  IMct  -of  4m  -be 
the  into&tate'fi  tbree  brntfaeta,  A  £  «id  -0-;  ln^'biB'eiiMto-uv'diwtdad  4Dte  tbtae 
equal  iportiom,  and  >dietivbiited  iper-eignia,  cao-  to-ewdi :  'but,  -if  Ome  of  'IbaK 
-brothers,  A,  bsd  bwB  dfnd,ikbving^hree<tdil]dra),4ti<l-Aiothe>,  B,'ldMWHitr^o; 
tben  thedtatribation  'nniM  bme  baea-^vr  Mnpes^-  Viz.-:  -dse-tbird  U>  A's  ibt«e 
'Ofaildpen, unotlier  tfatrd'to'Bt«>t«si'ebiUmD, 'uid'tbe  -retnaiubg  thilFd -to  O.  tbe 
4nrnniiff  brother';  ytb,  if  G.hBdiil]so-beeO'til€lBd4fwithotib>MMia,>tbm  iA'««tid£i!B 
•  'five  children,  being^ll  m  aqaalriegree^tothewtMttte,  iraaAd'taSiiBdiL-tli^-omt 
^ehis'pifr' capita,  ^it.-;  Aushof  tii4m-one-6fttityai>t.fc) 

'  The^Btfttnte  of  dibtribhttonBcii|treaaly'eaoM)ta'«pe-wegTWthe'Cn«t<»*iBof  the 
r*Rlft1  <!i^y'^f'^iidoD,'bf'the^(nFiil«ffdf  ¥erk,  *l»d'<rfBHot)Mr4)lM)e('hM^g 
>■  ^J  >'{)ednliw>oiteCoiiie><tf  diatlnlniting^iDteBtatAB'^ffibctiL  Sb  Um^  tboqghin 
those plaees  the  KeMrdnt  of'davi£ng  ^Mmt'ted 'hj''the'et»tiit«B4i>rnwir|y  uea- 
tioiied,  (tf)  thbit- WHn^Dt^cmtoBiB'renun  la'lMl-fiMlt^^iA'RwpMt'totbe'eMatoB 
-rif  inteBtBtee.  1-1^^1,  tiieiitfon,'COhakide  this  «haptw,-«id  viUi  it  4beipi>Maat 
-book,  ^vith  afew-Rmaricti'dD'theBe enstotiiA. 

In  the  lintiphuieVe'ntdyiobvurTt^-ttiU^  in  the-ottj'of  tiaDd«i,i(«)'lt&d  aka- 
htee  -of  Yofk,  (/)  m  ^^1  ss  In  the  'Idt^bm  of  ^ootldnd/^gL)  wld  .-preUbly 
aho  in  Wales,  («dh<»hiibg  whieh  thue  is  >li{Me  to  -be  if^aMivrad  btft  aom  -the 
statute  Tand  8  Wm.  lil.  c.  880 "^be  «tt«>t«  of  the  in«Mtrte,>afW  ipayBMnt-of 
his  debts,  bre'in  venenil  divided-aieo^bg-to  thk'«i«ieitt'«nh«Hal  deCtriac  >of 
■ihapars'rittimta&itia.  If -thb  decwsed  IwTBs-a  ivi^o^-  Wdi^ildMo,  bis  Mb- 
stance  {deducting  for  the  widow  her  apparel  and  the  fumitureiitf  her'bwd-jrfiwB- 
ber,  which  in  London  la  called  the  widov/g  chamber)  ie  divided  into  three  parts ; 
one  of  vhioh  belvnes  -to  the  widow, -an oiher  to  ih'a  iJhll&Wn,  and  the  thnd  to 
theBdminiitidtori^'onl^it  widow/OT'onlj'rthildTen,  'tbeyvh'all  naMOtiTelvi-m 
either  oaae,  take  one  knoietj,  and  the  adniibi^trator  dae  dtiief;  (a)  If  neither 
widow  nor  child,  the  administrator  Bhdll  bdTt;  the  whole.  {i\  And  this  portion, 
or  dead  mtzn'spart,  the  aiiministrator  waa'vont  to  applv  to  bis  own  nse,  (li)  till 
the  atatnte'l  Jac  TI,  c.  T7,  declared  that  the  same  should  be  fiUbjeet'fo'tii'e  ICU- 
■lite  of  distribUtiduB.  8o  thAt  if  a  nMh  dles**otth  V^mi  -pBWoml 'ertrtte,  leav- 
ing a  widow  and  t*o  chiiarftn, 'this  estdte  Bh'all'be  dividediilto  eighteen  p«fB; 
whereof  Ute  widowgkall  ha,T]E  eight,  six  by  theoustom  and  two  bj  the  statute; 
and  each  of  tiie' cAild^««  fKte,'thrTO  bythb  oifstemand  twoby^tbe  siatate:  if  he 
leaves  &  Wfdo*  Slid  one  ehlH,'Bhe  sluitl  stlHihave  eight  parta,  wb  b«fore;  and'*© 
child  shallhave  ten,  Bijtby  the  custom  and'fdur'by  ttie  SUttite:  If  he  Iwtw* 

ft)  Soech.U,  pwbSIT.  ■(crPrec,6iiinc'»i.  (rf)  I-bbb  IM, 

it)  LordKnyni.  ISM.  (/)  lBnrn,E»!el.1ii>TrT«.  (»,  nU.^'m. 

(ftl  t  F.  Wm>.  HI,    Salk.  M.  |f)  ■SMiThb.  Ui-S^iMH/M.  -l'T4tn.  W. 

intoAnfchpot,  bynUofa  fR  andenAnod  tbat1t'>eHiM  IM  'Metmttad'Ar  M  ■  p<rt  of  Hie  titaXB, 
tnuTdertttBtirlKni-^  equal  dlVMrin  MViMe  ttK  4(Mee  KbaU  MotlTe  hia-Mie  (ml;,  iodadtaig 
th«  ivIrRTicement  Gr&ttan'r.  OtatMn,  IB  111.  179;  TlionipMHi  «.  CARiriidMtl,  3  a*Ddr.  Cfa. 
130;  TrewtMi  r.'ft^irtmi,'90€»eo.  '<(ie;'0r««De'i(^ia'.'«.^8|iMr,'^'IAla.fi3S.  Ami  tnouettfl 
parent  dies  tMtaTe/19ie'ndTan«eiaent'iiiiiy'be  brirau'Mto  aeoomt  bi-MtMwtiaB,  trkoOr  or  in 
■gekt,  of  »l<!g«oy,  If  mieh  be  tbe  iireotiftn  of  the  will.  HaH'c.  Bariib -3  Pisk.  ifeO ;  llMMtag 
V.  Maninng,  12  Rich.  Sq.  '410;  LMn^on  v.  AtUi/B  'Bit.  K  K.  T.  9.  Whea  bPM^t  wto 
ftotfAptrr,  &e  chilli  ia  CbfiT^  «^th  Ibe  vdns  of  Ae  vratKrty  at  Hie  Ubm  Uie«dv«BO«ai«Rt  wai 
nodo.  Bemiet).  StearTi«,  IbUaw.  tiM);ORfnod('.'Br«c>d,  17ld.  396/St««nHV.StMunH,lPii!k.  157: 
Grattan  p.  Omtbm,  !8  HI  170;  TOwln  v.  Konndme, -10  n».  890 ;  -  JaekMNi  «  Uatsdod; 
11  JohnB.  ^1. 

As  a  general  lliiijjc  QdR  HnUectirill  now  be  fiimd  iwriated  bv  itttDto.  Bm  'BmMi  9.  Biat^ 
e  Fiek.  606 ;  Porter  «.  PoiUr,  Bl  Me.  3K. 
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widow  and  no  child,  the  widow  shall  have  thrse-foorthg  of  the  whole,  two  by  the 
cnstom  and  one  bj  the  ^statute ;  and  the  remaining  Fourth  shall  KO  by  r  tKig  i 
the  statute  to  the  next  of  kin.    It  ie  also  to  be  observed,  that,  if  the   ^  ' 

wife  be  provided  for  by  a  jointure  before  marriage,  in  bar  of  her  customary  part, 
it  puts  her  in  astate  of  nou~entity,  with  regard  to  the  onstom  only ;(/)  but  she 
shall  be  entitled  to  her  share  of  the  dead  man's  part  under  the  statute  of  dis- 
tributions, unless  barred  by  special  agreement  (m)  And  if  any  of  the  childreo 
are  advanced  by  the  father,  in  his  lifetime,  with  any  snm  of  money  (not  amounts 
ing  to  their  full  proportionable  part),  they  shall  bring  that  portion  into  hotch- 
pot with  the  rest  of  the  brothers  and  sisters,  but  not  with  the  widow,  (ii)  before 
they  are  entitled  to  any  benefit  nnder  the  custom  :fn)  bat,  if  they  are  fully 
advanced,  the  custom  entitles  them  to  no  further  dividend,  (o) 

Thus  far  in  the  main  the  customs  of  London  and  of  York  agree ;  bnt  besides 
certain  other  less  material  variations,  there  are  two  principal  points  in  which 
they  considerably  differ.  One  is,  that  in  London  the  share  of  the  children  (or 
orphanage  part)  is  not  fuUy  vested  in  them  till  the  age  of  twenty-one,  before 
which  thev  cannot  dispose  of  it  by  t«st8ment :  (p)  and,  if  they  die  under  that 
age,  .whetner  sole  or  married,  their  share  shall  survire  to  the  other  children; 
bnt  aflier  the  age  of  twenty-one,  it  is  free  fhim  any  orphanage  custom,  snd,  in 
case  of  intestacy,  shall  fall  under  the  statute  of  distributions,  (jf^  The  other  that 
in  the  province  of  York,  the  heir  at  common  law,  who  inherits  any  land  either 
in  fee  or  in  tail,  is  excluded  from  any  filial  portion  or  reasonable  psLrt  (r)  But, 
notwithstanding  these  provincial  variations,  the  customs  appear  to  be  substui- 
tially  one  and  the  same.  And,  as  a  similar  policy  formerly  prevailed  in  every 
part  of  the  island,'  we  may  fairly  conclude  the  whole  to  beof  British  original;  or, 
if  derived  from  the  Roman  law  of  successions,  to  have  been  drawn  from  that 
fountain  much  earlier  than  the  time  of  Justinian,  from  whose  constitutions  in 
many  points  •(particularly  in  the  advantages  given  to  the  widow)  it  very  rtgoni 
considerably  differs ;  though  it  is  not  improbable  that  the  resemblances   I-  ^ 

which  yet  remain  may  be  owing  to  the  Koman  nsag^ ;  introduced  in  the  time 
of  Claudius  Cesar,  who  established  a  colony  in  Britwn  to  instruct  the  natives  in 
legal  knowledge;  («)  inonloated  and  diffused  by  Papinian,  who  presided  at  York 
naprw/ectuspratorio,  under  the  Emperors  Sererus  and  Caracalla :  {()  and  contin- 
ued by  his  successors  till  the  final  departure  of  the  Romans  in  the  beginning 
of  the  fifth  century  aft«r  Christ 

t)  1  Vem.  IS.    t  Cbtu.  Hep.  SSI. 
IP.  WiuEla.  («)  S P,  Wm».  IK7.  (■}! Tarn. SOS. 

|a|  Frec.Chuc.  U7.    ~  (r|  1  Bam.  7M.  (t|  Tacit.  AnnaL  L  13,  e.  S3. 

(()  Sulden,  Id  Flctam,  cap.  4,  t  S. 

(44)  [Advances  which  au  mtestate  has  made  to  any  of  his  children,  are  Rem-  hningtit  Into 
hotchpot  for.  the  boneQt  of  hia  widow;  Eircadbright  v.  Einmd  bright,  S  Ves.  04;  but  eololy 
with  a  view  to  equoli^  m  amonnt  the  children ;  Gibbons  r.  Cannt,  4  Tea.  847 ;  and  in  coses 
arising  upon  the  caatom  of  Loaaoa,  tbe  effect  nf  the  rtUI  advancement  of  one  child  is  merely 
to  remove  that  child  cut  of  the  way,  and  to  increase  the  Hhraes  of  the  otheni.  Folkes  v. 
'WtiUim,  9  Vcs.  460.  So,  when  a,  settlement  bare,  or  makes  a  compositiun  for,  the  wife's  cos- 
tomary  ghare,  that  xhare,  if  the  hQKbaud  die  intestate,  will  be  di.-<tributable  as  if  he  had  left 
no  wife:  Knipe  v.  Thomtun,  3  Eden,  121;  Morns  e.  Bnmiwii,  3Atk.  629;  Read  tr.  Suell,  id. 
644 ;  and  wilt  not  go  to  incroaM  what  is  called  "the  dead  man's  part :"  Hedcalfe  «.  Ives,  1 
.i.tk.  63;  to  a  distributive  share  of  which  the  widow  would  be  entitled,  notwithstanding  she 
had  compouoded  for  her  customary  part :  Whithill  c.  Phelps,  Prao.  in  Ch.  %8 ;  nnless  the 
eipresEed,  or  clearly  implied,  IntentiuQ  was,  that  she  fihonid  be  barred  as  well  of  Jier  ahara 
of  thodead  man's  part,  as  of  her  share  by  the  cnrtom.  Benson  v.  Beltaais,  1  Tern.  16.  A 
Jointure  in  bar  otaom^.  without  saying  more,  will  be  no  bar  of  a  widow's  claim  b 
share  of  personal  estate ;  fur'  dower  affects  lands  only,  and  land  is  wholly  out  ol 
Babington  c.  Greenwood,  1  P,  WmB.'531.] 
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APPENDIX. 


VBTUS  CABTA.  PBOPFAMBITTI. 

Sciurr  pTwentB  et  fhtaii,  qnod  ego  'WillMlmus,  fllioi  'Willielmj  de  Segenho,  |.|,||,y,j 
dedi,  ooDOMai,  et  bso  preeenti  oorta  mea  oonfiimaTi,  Johanni  anoodam  lilio 
Jounnia  de  Saleford,  pro  qnandom  snmma  pecimie  qnam  micbi  deoit  pre  mesii- 
bm,  mum  aoram  term  mee  anbilis,  jaoenlem  in  oanipo  de  B&leford,  juita  terram 
qaotidam  Riohaidi  de  la  ICsre:  ifo^nKtam  et  Tmumdam  totam  predictam  aoram  AoftandiBaHi 
terre,  cam  omnibiis  ejns  pertiuentlit,  onfato  Jubauni,  et  herediuas  suiB,  et  sule  niiAuhn. 
assiniatiB,  de  oaidtaliDm  aouuoin  feodi :  Beddttido  et  Taciendo  om^natim  eisdem  amMmtiaL 
dominia  c^talibn*  aerTitia  inde  dobita  et  oonviieta;   £f  ego  predictns  WillEel- 
moB,  et  beredei  mei,  et  md  ani^nati,  toUm  vradiotam  acram  tern,  cnm  omniboa  wamstr. 
anil  pertineDtiu,  predieto  Johanm  de  Baleford,  et  berediboa  aoia  et  snia  aaaignaUii, 
oontra  omnet  gentM  varrantiiabimiiB  in  perpetanm.    /o  mj^  rei  tesdmontnm  ctadmlcQ. 
buic  presenti  carte  ogQlmii  meom  apposol :  Biii  teaUbaa,  Hlgello  d«  SakTord, 
Jobamie  de  Sefbroke,  Badnlpho  olenoo  d«  SaletM,  Johanne  motendorio  de 
eadem  villa,  et  aliis.     Data  apnd  Salefoid  die  Teneiia  proiiiiio  ante  featnm 
lanote  Uargarete  Tirglola,  amio  regni  regU  BuiTAUiI  fiUU  regia  Bdwabdi  aeito. 


de  Salefoid,  in  propilU  peraonia  ani^  ■eoomdam  teooram  et  effeotnm 
carte  in&ascripie,  id  ^«eeDtia  Higolll  d»  Salefixd,  Johaiuda  de  Baj- 


A  UODEBK  COVVETAKCK  BT  LEASB  AND  SBLOASE. 
Shtt.  L    Liaib  OB  Baigaix  amd  Salb,  pob  a  yzak. 


between  Abrabam  Barker,  of  Dale  Hall,  in  the  voniitj  ot  Nnrfolt,  esqoirB,  and  rvHtm. 

Cecilia  his  wife,  of  the  one  part,  and  David  Edwards,  of  Liiicoln's  Inii,  in  the 

oonntf  of  Middlesex,  esquire,   and  Franciv   GoMtng,   of  the  oitT  of   yorwicb, 

clerk,  of  the  other  part,  witncBaeth ;  tbaL  the  eaid  Abraham  Barver  pid  Cecilia 

bia  wife,  in  cnudderatioa  of  tve  sbillinga  of  lawM   munej  of  Great  Briton,  to 

tliem  in  hand  paid  by  the   Mud   David  Edwards   and  FranciB  Ooldinff,  at^  or 

before,   the  enacolina  and  delivery  of  these   presenta,  (the  receipt  woereof  ta 

berebf  acknowledged),  and  for  other  good  canseti  and  conEideratioDS,  them  the  CnuMantliH. 

aaid  Abraham  Barker  and  Cecilia  his  wife,  hereuntii  n>ecianf  moving,  have  bar-  p i_  .^ 

gwned  aod  sold,  and  by  theso  preitents  do,  and  each  of  tnem  doth,  bargain  and  sell,  ■ 
^_._  .1  ___!!„._! J  ^ I.  ..  ,.  ....,,...  .    -  ,„..     .1.! ..^^  admini-'— ' — 


nnto  the  smd  David  Edwards  and  Francia  Goldina,  their  eiecntorB,  adminiBtrators, 
and  assigns,  AU  that,  the  capital  me«ranKe,  caUed  Dale  Hall,  in  the  pariah  nf  Dale,  n 
in  the  said  connty  of  Korfolk,  wherein  the  siud  Abraham  Barker  and  Cecilia  his 
wife  now  dwell,  and  all  those  their  lands  in  the  said  pariah  of  Dale,  oalled  or  knova 
bf  the  name  of  Wilson's  farm,  containing  by  estimation  five  hundred  and  forty 
■crea,  be  the  same  m<iie  or  less,  together  with  all  and  singular  hoosea,  dore- 
honsea.  bam^  bnildings,  yardn,  gardens,  orchards,  lands,  lenementa,  meadows, 
pMtnres,  feemags,  commona,  woods,  nndenrooda,  ways,  waters,  wateTConraea, 


„d'?^,oogle 


^  fishing  pnTHegee,  profits,  eawmenU,  oommoditim,  advaatagm,  em<dinnoii& 
™  hereditaments,  and  appai1«uAnceR  whMnvet  to  tbe  nid  cl^>ital  measQage  and 
farm  belonging  or  appertaining,  or  trith  tbe  same  Died  or  ei^ojed,  or  acceptiid, 
reputed,  taken,  or  known,  as  part,  parool,  or  membor  thereof,  or  as  beloDging  to 
tho  game,  or  any  part  thereof;  and  the  revendoQ  aud  revuraiong,  remainder  and 
remainilcrg,  yearlr  aod  other  rents,  kMOoB,  and  profits  thereof,  and  of  ereiy  patt 
aud  parcel  thereof:  lb  have  and  to  hold  the  aaid  capital  messno^,  lands,  tcntt- 
meDts,  hereditaments,  and'  al  ^dd  ^uMlor  4ttiev  the  premisHS  hereinbefore 
mentioned,  or  intended  to 'tie  baifomea  'and'  sohl,  and  0Ter7  part  and  parcel 
thereof,  with  their  and  everj  nf  their  rights,  members,  and  appart«niuio«s,  onto 
the  oaid  David  Edvards  and  Fraocis  Oolding,  their  executors,  odmrnistratorB, 
and  seBiguB,  fW>m  the  daj  iieitl>eforo  tbe  Any  iif  the  date  of  theAe  presents,  for, 
and  dnnng,  and  unto  the  fnll  end  and  term  of,  one  whole  jear  from  thenca 
next  Btigamg,  and  fnlly  to  be  compl«t«  and  ended :  Yitldiitg  and  pajing,  there- 
for, nnto  the  said  Abraham  Barker,  aod  •Cecilia  his  wife,  and  their  heir*  and 
asjigns,  the  yearly  rent  of  one  .Mpper-ooni  at  the  eipiratinn  of  the  said  term, 
if  the  same  shall  he  'hwAilIr  aeuunAeft:  lb  M«  -ittieiit  and  pnrpoae  that,  b^ 
Tirtue  of  these  presoiUs,  and  of  the  statute  for  traniTerring  nses  into  poeaeasiua,  the 
said  DaTM'EMirKnls  vfi  Pmneiti'SiiJtHng  maybe  in  <Mtnal-p(iaaeatu>n  nf rtbe  yre- 
mi^ws,  and  be  thcrel)^  entbledto'tahe  and  aMejit  a  fmot^ud-ielQMe  of -the  m«- 
bold,  reversion,  and  inberttance  <«f  thntamii  premiHeg.cnd-of  cvwypartaadporoel 
thereof,  to  them,  theirheiis  aitil  assigm ;  to  tbe  oiwh  mKI  vtpan  toe  tnula,  thorMf 
to  be  declared  by  annther  indenture,  tntmded  to  bear-dato  the  KaxL  dny  aftar  tbo 
date  hereof.  Tn  trjfne«x"n4ierenf,'thepflTtJ«B  to' t]ies»piBBeBl8  tboir  hands  Mid.  teida 
Jiave  nlbsctlbed  aad  8et,:the  day  and  year  0r«t  abore  wiitteo. 

Sealed  sjid di;1ivered,  being'^  A\n*imBiS»ikm,  (L. 8.) 

first  duly  stamped.  In  the'  (  'Go«l|i»'Batli^      CL.  8.) 


of  f  Jtevid  Qdwards,    (L.  S 

'  FiiBaBiaO«ldmg..<L.S.) 

niiiiam  Dromie. 

SBCT.  2.    J)EBD  OP  BSIiKUB. 

TniB  iNDEimrsR  of  five  parts,  made  the  fuorth  day  of  September,  fn  the 
twenty-first  year  of  the  reign  nf  omr  mvereign  lord  Oboroe  the  Second,  by  the 
gruue  of  God,  king  of  Oro^t  Britain,  France,  and  Ireland,  defender  of  the  lUth, 
and  so  forth,  aitdhi  tbe  year.of'our'ljnid  oaethMisaBd  aavon  lMi>dnd«ad  Jbrty- 
aevcn,  between  Abraham  'Barber,  «f  Dale  iHall,  in  t^  ^oaaty  of  N*i£iK, 
esquire,   and  Ceeilia  his  wife,  -tfl  the  ^nt  {wrt;  rDavid   EdwiaolB,   of  Lincaia'a 


,  a  tbe-cMiaty  of 'inddleMvee<;(rin),  exeeater  uf  the-laet  will  aod  t  . 
of  Iiowis  Eavrni'cfii,  ef-OewbrMfK.  w:''tlu  «aBnty-Of  Olavungan,  geolieraaa,  iia 
iate  fithcr,  deceased,  and  Francis  Goldiog,  of  the  city  of  Norjiieb,  cledi,  of  :|ka 
second  part;  Charles  Browne,  of  Eastone,  in  the  county  of  Oiford,  gentleman, 
and  Bichord  More,  of  the  city  of;  BrisKtl,  merchant,  uf  the  third  part;  John 
Barker,  esquire,  s<in  and  heir  apparent  of  the  said  Abraham  Barker,  of  the  foorth 
part;  and  rKath^itte  >Sdwafds,. piaster,  une.of  the  jiii(eia  of  Uie  said  David 
Edwards,  of  th«  flfth  part.  Whemai  a  marriage  i«  intWBdad,  bytbe  pentdsaon 
of  Qod,  to  be  ahortJy.W  and  Bulecaaiied  between  tl)e  vid  John  Xwlcer  and 
.  Katherine  Edwards :  ^oa  tHia  Titdenture  nitneMetb,  -that  In  um^eration  of 
,Uie  Mtd  iuteaded  «iamue,  and  tiie  sum  of  fire  tboii«aiid  poands,  of.good_and 
ilovfol  money  4f  Great  liritoiii,  to  the  aald  Abraham  Bsfker,  (by  and  -^th 
.the  consent  And  agreement  of  the  said  John  Baricer  and  Kothenae  Bd- 
.xard^,  i«sti&ad  hy  tjibir  .being  paKJes  to,  aird  their  .scaling  and 'delivery  of,  ttaeoe 
.pieseutii),  by  the  »»id  David  fldica'ds  in  hand  paM,  at  or  before  tiie  ens^ealing 
..and  delivsry  hereof,  being  the  inarridge  portion  of  the  naii  Eatlierine  Edwards, 
.bequeathed  to  her  by  tne  last  will  and  teatament  of  the  said  Lewis  Ed wttfds, 
.  her  laU  .father,  deceased;. the  receipt  and  payment  whereof  tbe  «ijd  Abraham 
.  Borifer  dblh  heicby  acknowledge,  and  tbereaf,  and  of  ^^^  V^  "l^  puod 
..theieof,  bliey  the  Mid  Abraham  Banker,  John. Barker,  and  Katheiine  Sd-Koid*, 
do, ; and  each  of. them  dotb,  release,  scqnit,  and  discharge  tbe  xald  David  Bd- 
■Vacde,  bis  eiecutms  and  adQiinistialors,  forever  by  these  'presents:  and  for  piD- 
-Tidiiig  a  oui|)iiel«nt  jointure  and  protision  of  mai^itenance  for  the  said  KMh- 
.ecine  EA-saiii.  in  cose  she  shall,  after  the  said  iutc^vled  tnarrifwc  bad,  surviTe 
..ood  overlive  the  .ooid  John  Barker,  ber  intended  hui^band:  and. for  settling  and 
jwaunng  the  c^>LtsI  massus^e,  lands,  tenements,  and  hereditaments,  hereiaader 
mentionedj  uaia  such  nsee,  and  upon  such  trusts,  as  .are  hereinafter  eipresned 
.  Mid  (dccWed ;  aud  <  fcr  and  in.  consideration  of  the  sum  of  five  shllliitge,  of  law- 
.  liil  money  of  Great  Sdtoin,  to  the  said  Abraham  Barker  .and  Ceciliu  hi^  wife, 
,iu  hiUd  naid .  by,  the  esid  Davjd  Bdworda  and  Francis  Ooldins,  and  of  ten  shiu 
.  linn  of  like ,  lawfol  money  U>  tiyeia  also  in  hand  paid  by  the .  siud  Cbados  Bmirn 
.land  .Biohanl  Jti«e,.at  or  b^ore  the  ensealing  and  delivery  hereof,  (the  several 


rocelph  wberaof  AT^  Ueictlv' r«*iR?iitJ*«fy  acliiinw)edpid<,)  tHe^  Ae'ssia  J^Vftdm)       Halt)' 

Bafkar  and  Cncilis'  Bii  wife,  iMve,  »ai  esctk  of  them  hBth.  gnmted;  Bu^ttuad^  ^'_7J '"" 

titfi,  iv[Bft8od,  aad  opnfinned,  aQd  liy  theM  presantB  do,  and'  aiudi-  of  tUoia  dodlt-  ""***■ 


Abraham  fiarker  dud  Caoiltft  ftik  wu'e'  doi^'  ^ell,  aatt  aH'  tltOM'  tUetr  Imdii'  iv 
tie  said  parwli  of  DbIb,  oallef  or  kniiwtl  Vf  tliW  name  of  ffitfe^M  Qtem,  [»it>' 
taiiiii^  &7  eKtimdtiDa  five  lioudted  anit  fbr^  acra^  Ue  Qltt'  «sme  mom  oV  teM^ 
toicether  with  ^  utd  xfilgnliu'  UouseB,  di>v»'tlbilm»,  baftlii  b&iMhtm  iMfelbK. 
...^,_    __,■___     __,.__,_     F...1.     .- ■ !   festogH 


yards,  gsrdena,  oreliardii,,  kndb,  tenements,  ,   ,    .         ,         .    ^ , 

mnofl,    wiiod's,    ttadepwooaj,    ways,    waWre,    watereoiUMi^    iUhlnxi)    pnvHegMi' 

pnifiu,  eawiaents,  commocUtiM,  odvaBCaKM,    emoltliiiBitCsi  herednanwHU,  Utt 

tqipnrtcaanoai  irbaCaoevci''  to  Ae  «aid  cap't>d'  ine»ndf(B'  anj  hrra>  beltuisiag  oi! 

a^perttuninjt,  or  victl  the  gune  OBod  or  eiyiiyBd;  or  tiOWlpVai,  MouUd^  twen,  or 

knova,  iw  nut,  wrce^  or  msiUber  thereor,  or  as  b^ngiiu  to  IBs  ««&»>  oFUf 

put  thenmf :  Call  irtuuli  udtl  preffliKen  n»  HOW  iif  tlw  annBl  pimwiba  nC  Ow 

fud  David'  Ediruild^  and  Prancfa  Ooldln^  by  tirtae  of  »  bantaltt  mA'  »A  ta>  Kantian  ci#Ma- 

t^Bi  ttiereof  made  bf  tKe  said  Abi^ant  !MrW  Hid  Oaeffi»  ll»  wift,  tn  ob»  i*'"  "^  **"- 

wliule  yeaiv  hi  ooarideniII<Hi  oT  Are  fAilllngK  tti  tbea  paW  ttr  thv  MM  BwrlA 

£dwardB  and  FVaade  Gotdittfc  in  ud  t^  onir  ittdeutiin;  bwifag'MK'  tlM^  i^ 

next  bo&re  tlie  day  of  tk'e  (hte  bweof,  and  I!t  fAroe  of  Km  Mtatotv  fiw  t>n»' 

ferriog  Dees  into  piHiaaBfrion  j.)  aOd  the  nveAion'  anif  fennatMM)  iMMMel'  flift 

Temaioders,  yearly  «iJ  ottkef  reDts,  iMnet  antf  ^rofty  thmmf,  inA  «*«]r  pwt 


I'  pwDsl  thereof,  and  atxo  alt  tbe'  estate,  tifhl  tfMe,  MWiMt, tRMt^pM^eMW, 
,  .     __!  *      _..  ,  _.^_. ,   ...^   „  ^^  ^^  j^  eq««y,  oftbvm  aw  aM 

. -  **»•»' 

ital  mesaaaf^e,  loads,  teneinenta,  bored iKanieatt,  aM   aH  an4  dngiAr  athw  tfiai 


claim,  and  ifeniand'  whaliioevcr,  both  at  bw-  an^  Itt  eavtVy,  ' 
Abraham  Barker  and  Cecilia  his  vitk,  in,  M,  of  sM  of  We  MM  HMta 
iMids,  tenements,  beredltaibonliB,  and  preDVheK :  to  ikmt  Mri  A*  katrf  tf 


I,  bored  iKamoBtt,  aM  aH  an4  dngiAr  afluv  tj 
.1  to  be  hBMhy  MHtM  ami  relmuadi.  «M  An 
len   unto  the-  bM  DMid  ia«wd»  m»  fiMM 


.    .  !■  hereinbefore  meuHoneii 

a«d  every  of  Ihair  appnrt«Dftnoe,     

Girf^ng,  their  heiie  and  aedgnfi, to  ench  nM«,  Upon  M«&  muHitmC  M  and  Ibc 

VFli  intents  and  pnrposeii,  as  am  herefoaft«r  ntentflMe^  e^mnmS,  Mri  daabnd, 

(rf  uid  concentijpg  the  same ;  that  is  to  say  to  Oe  War  lad  MMa4  of  Itlo  •aM-S'oSllmm'uii 

Ahnham  GarlEer  and  CosiUa  Ma  vKe,  aocoKfiag  to  tkeif  MTeimt  and  reaymttw- aaAnge. 

eetaleB  nod  iutttresta  tbcrcttl,  at  the  time  of,  nr  MmediaU^  tefitM,  Am  uiee»- 

tiim  of  them  preaente,  un^  Ae  aotteramattinQ   of  O*  mM  IiMrjM  wurttag*: 

and  from  and  after  the  M>l«|^nlmtion  thereof  tv  tha  Wtf  Mtt  h«Aoc4  of  tiM  Hit  if"^*^  9? 

Jokn  Saffcer,  ior  and  dorifi't;  th^  tenb  of  hl»  mtiuaA  Sfc ;  witftant  tapBMlnMart  ii™^!!^ 

irf  or  for  aay  manner  of  -n^uifa :  sOd  ftrom  aard  Mar  tt»  datefnriiiatiaA  ti  tUl  wMr 

estate,  ttien  to  the  oae  of  t6e  aoTd  TtietW:  Bdwafd*  and  Fnneb  Cridh;^  bmm 

theif  heirs,  dorlog  the  BA  of  (tie  said  JiOla  Barker,  oBaa  tnnt  «•  BiMMft  Mil  S^!!i^?fi  ^ 

.. 3___. .,.  -^.,__  .__,-..^-_  -^._.  ^^  fcBfcgiafeatediSSf^ 

r  MtioHt   H  tka  f>a»nr 
, , ,  „=,„ „.  ^.  ^ ,„ ..  >_  =-M  i-**  Ihofc—  *™- 

amigniV  dnrh^  b 

aaa  oi  ero^  part  thereof,  to  asd  fur  Us  and  dtelr  em  ti 

ftnm  ^d  after  U>e  decease  of  thB  aaid  ^(ritn  BulceT,  tbeo  to  fta  wa  aoa  MOeM  io^heV iornt~~' 

of  tbe  Raid  Katberine  Edtrards,  his  intandetf  wHit),  fbr  Md  diatag  Um  tani  sf  inu&iiai 

W  natural  life,  for  her  jolntilre,  and  In  Ban,  bar,  and  aatiMHrtima  et  baa  dowei  *'■"  = 

and  Ihiida  at  oomBOB  lair,  ivhti^  Ae  soB  ur  mqr  laf  e  er  daiM,  ef  t^  tt^  or 

out  of,  all   and  even-,   er  any,   of  the  land*  (emaMOCa,    and   hmcttUnaeat^ 

nhorMif  or  wherain  the  uM  JiAv  Barker  notr  ji^  Rr  at  aay  tin»  or  tteea  ben- 

alW  durinfc  the  covertqre  betVeen  thsm  diM'Soi  aeued  of  a^r  Mtate  af  &e»- 

hold  or  inheritance ;  and  from  mtd  alter  t&e  diSeeave  of  the  mm  Eatbacina  fld-  Raniind«  to 

wards,  or  other  «ooner  deteminatkit  of  the   «Ud  estate,  then   lo  tiM  nae  aod  »th«t  tnatw 

bebMif  of  tbe  said  Chadee  BnnrM  and  AieAari  XnrlL  tbair  «tee««R%  lAmta^  tmt^tua^ 

btraloTS  w>4  asmpia,  fof  and  dartitg  and  Dnto  tha  ndl  and  and  tarn  cl  let*  matioBfdt 

handred  yeais  ftom  ^doa  next  ennin^,  and  Mfy  to  be  eoNqteto  and  ended, 

irithoat  impeaolunent  «f  waala ;  uMb  nicb  tnuts  narMbeteMi,  aad  to  ipd  1^ 

meh  iatents  and  purMMS,  and  niMer  and  mbjact  to  mA  Mevlaoaa  aid  a((raft- 

MADta,  V  are  hereht^ler  msitlfnwd,  cnpresaed,  and  dtotMed  of  and  aWMMJug 

the  Mme:  and  from  and  alter  tbe  Mid,  sKpirMon,  at  other  mmmt  ■*-*— ~'"-  Bfln»iirf«>i* 

tioD  of  the  said  taiin  of  five  bandted  yeare,  and  niMnif  Oienimtar  t*  tbe  wa  Sg.^.'..y?f 

and  behoof  of  the  first  «nn  of  the  a^  JidU  Barker  on  tba  body  of  Ow  aaid  Si<wmUs 

tatlMTriue  Edwards  Ua   intendod  nM  to  be  begutten,  and  of  tbe  bah  «t  tii»  inufi: 

fcody  of  rteh  first  son  fawftiQy  taatilni:  and  for  defonit  of  aoeb  ianu,  tbeit  Ut 

(he  nae  and  behoof  of  the  iMCond,  tUnl,  fbnrUi,  fifth,  sixttk,  Mrea" 

biath,  tenth,  and  nf  alt  and  ereiy  otber  Uie  am  and  sona  ot  the 


•81 


igle 


QaaiHn, 
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**  °-        ■nd  every  of  tli«m  ihall  bo  in  Benioritr  <rf  am,  and  priority  of  Hrth,  and  of  tbo 
MVMsl  mi  TwpecCiTe  heira  of  the  bodr  and  bodies  oT  aU  and  ereir  sooh  ton 
and  tuiu  UwfuU7  isgning  ;  tlie  elder  of  such  aoos,  and  the  hein  or  his   bodr 
iBflaing,  being  alwaji  to  be  prefHrnid  and  to  tokn  befiiro  the  ynmuer  of  <ncti 
Bona,  tni  the  haiw  of  hid  or  their  body  or  Ijodies  issuing ;  and  for  detault  of  Buch 
Sanuinder  lo     ivnie,  then  to  Uie  use  and  behoof  of  all  and  evarr  the  dau^ter  and  danghtere  of  the 
tbs  dMicbten,   aaid  John  Barker  on  the  body  of  the  eaid  ^tharine  Edwarde  his  intended  wife 
to  be  begotten,  to  be  equally  divided  between  them  (if  more   than   one),  ahara 
■atanuUtB      ^cd  share  alike,  OB  tenanta  In  oommon  and  niit  09  Joint- tenants,  and  of  the  MV- 
«..,..«»>  hi        er»l  and  reapective  heirs  of  the  Iwd/  and  bodiaa  of  all  and  evoiy  anch  dan^ter 
and  daughters  lawfully  iaaninx:   and  for  default  of  auch  issne,  then  to  the  on 
and  behoof  of  the  heira  of  the  budr  of  him   tlie    iaid    John   Bai^r  lawftilJj 
iasaing;  and  for  defoott  of  such  heirs,  then  to  the  use  and  behoof  of  the  aoid 
Ceeilia,  the  wife  of  the  «aid  Abraham  Barker,  and  of  her  heira  and  as^gna  for- 
ever,   jbid  aa  to,  for,  and  concerning  the  term  of  five  handred  years  herein 
before  limited  to  the  said  Charles  Browne  and  Bichard  More,  their  eieontnre, 
admiaistrators,  and  assigns,  as  aforesaid,   it  ia  horoby  declared  and  agreed  by 
and  between  aJl  the  said  parties  to  tiuy^  preaenLi,  that  the  same  ia  so  limited  to 
tiiem  upon  the  trasta,  and  to  and  fur  the  int«ntt<  and  purposes,   and  under  and 
subjeot  lo  the  proviMie.i  and  agreements,  hereinafter  mentioned,  expreased,   and 
(a»lHpai>       declared,  of  and  oouoernlng  the  aauie:  that  ia  to  say,  in  ease  there  ahail  be  an 
ttoubn  eldest  <»  only  sou  and  one  or  more  other  child  or  children   of  the   said  John 

gJJ*"'™-      Barker  on  the  hodv  of  the  s«Jd  Kstherine  his  intended  wife  to  be  begotten, 
then  opon   trust   that   they,    the  said    Charles    Browne    and    Richard    More, 
their   eieoatora,    administrators,    and   aatriguB,    by    eale    or    mortgage   of    the 
said   term   of  five    hundred   years,    or   by   such    ether   wftys    and   meant   a« 
they   or   the   lorvivor  of   them,  or  the   eieontors    or   admrniatralors   of   such 
■mvivor,   shall   think   fit,  shall   and   do   raise  and   levy,   or  borrow  and  take 
iLp    at   interest,    the    Bum    of    four    thouaand   pounds    of  lawM    money    of 
&xat  Britain,   for   the    portion  or   portions  nf   anoh   other   child    or   ohildmn 
(beaidef  the  eldest  or  only  nop)  as  aforeswd,  to  bo  equally  divided  between 
L   them  (if  more  than  tme)  shore  and  share  alike  j  the  portion  or  portions  of  moh 
of  them  as  shall  be  a  son  or  eons  to  be  paid  at  his  or  their  respective  ofe  or  ages 
of  twenty-one  years ;  and  the  {xirtion  or  portions  of  snah  of  uem  as  shall  be  a 
daughter  or  daughters  to  be  paid  at  her  or  their  respective  age  or  ages  of  twenty- 
irith  naiatA-      '""'  years,  or  day  or  days  of  marriage,  which  shall  first  happen.     And  upon  tua 
unHsttb*      Airther  tniat,  that  in  the  mean  time  and  until  the  sujio  portions  dull  become 
nMar/wr"'   payable  as  aforesaid,  the  said  Charlm  Browne  and  ^bhard  Mori*,  titir  eieoa- 
tora,  admloiitjratore,  and  os^gos,  shall  and  do,  by  apd  out  of  the  renti,  tssnes, 
and  profits  of  the  premises  aforesaid,  raise   and  lev^   such    competent 
sum  and  sama  of  money  for  the  maintenance  and '  education   of  subh  c 
ohildTeo,  at  Bhall  not  exceed  in  the  whale  the  interest  of  their  respective  por- 
taHMmtKat    tiooi  silei  the  late  of  four  pounds  in  the  hundred' yearly.      Provided  always, 
•orriTMiai*,      tliat  la  oMe  aof  of  the  sanui  ohildren  shall  happen  to  die  before  his,  her  or  their 
portknu  ahall  Moome  payable  as  aforo*aid,  then  the  portion  or  purtions  of  sueb 
of  them  •»  dying  shairgo  and  be  paid  unto  and  be  equallv  divided  among  Uka 
■DTvivoT  V  mrviirots  nfthem,  when  and  at  such  time  aa  tbe  original  portion  or 
portions  of  sooh  aorviving  child  or  otiildron  sball  become  payable  aa  aforesaid. 
Ifnomohaiiiu,  Provided  also,  that,  in  ease  there  shall  be  no  such  chiid  or  chUdren  of  the  said 
John  Barker  on  the  body   of  the  said  Eatheriue  his  intended  wife  beKOtten, 
otlfantls,        besides  an  eldest  or  only  son;  or  in  case  all   and   every  sooh  cWid  or  children 
shall  happen  to  die  before  all  or  any  of  their  aoid  portions  shall  become  due  and 
P^^lo  as  aforeeaid ;  or  in  ease) the  said  purtions,   and  also  such  msdntenanee 

'-—-'A,  ihall  by  Uie  said  .(Vi'**  Browne  and  Richard  More,  their  eiecu- 

ttratera,  or  assign^  b«|. raised  and  levied   by  any  of  the   ways  and 

.a  (hat  behalf  afuremau^oned ;   or  in  ca:M  the  same  by  such  person  or 

IS  aa  shall  for  the  time  bung  be  next  in  reversion  t>r  remahider  of  the  same 

premiaes  axpeetant  upon  the  said  term  of  five  hundred  years,  shall  be  paid,  or 

well  and  dnly  aeonrea  to  be  paid,  aooordiog  to  the  true  intent  and  meaning  of 

ttH  p^n™  w^  these  •rawmts ;  then  and  in  any  d  tlie  said  cases,  and  at  all  times  theuocfokh, 
Ib^mSdusi  ^^  ""^  ^"'^  "^  ^ve  hundred  years,  ur  so  much  thereof  aa  shall  remain  nnaold 
tbs  lem  u  or  nndispoeed  of  for  the  puiposcs  aforesaid,  shall  cease,  determine,  and  be  ntt«Tly 
——^  void  to  all  intents  and  purposes,  any  thing  herein  contained  to  the  eontrair 

Cmdittaa,  Hia*  thereof  in  anywise  notwithstanding.  Froinded  also,  and  it  !a  hereby  ftuther 
2lu£r*iwniir  ^'^■^'^'^  *''d  agreed  by  and  between  all  the  said  partiea  to  these  presents,  that 
^m^dduiT  in  oue  the  aaul  Abraham  Barker  or  Cecilia  his  wife,  at  any  time  during  their 
5e  T«id,  on  Ht-  Uvea,  at  the  life  of  the  survivor  of  them,  with  the  approbaUon  of  the  said  David 
iw&s^aal  Bdwaids  and  Franoia  Goldiug,  or  the  aurrivor  of  them,  or  the  eiecntnra  and 
nine  im  nana-  adminiitiatora  of  such  aorvivor,  shall  settle,  oouvey,  and  assnre  other  lands  and 
f«BH.  tenement*  of  an  estate  of  inheritance  in  fee-simple,  In  poasession,  in  aome  ood- 

noieiit  place  or  phiees  within  the  realm  of  England,  of  equal  or  better  valna 
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tbtm  the  «iud  capftal  niessniige,  landiL  tenements,  hereditameats,  imd  prendwa, 
here1i7  Eranted  uid  releaxed,  and  in  Uen  and  reoompenee  thereof,  nnto  and  for  ^ 
Bnch  and  tJie  like  nxea,  intant«  and  pnipoasB,  tmd  upon  snoh  and  the  like  tnuta, 
u  the  BaJd  capital  measaoge,  lauds,  teuementu,  bereditUDentg,  and  piemiBee  are 
herebj  settled  and  oMured  unto  Emd  npoD,  then  and  in  micb  OMe,  and  at  alltimM 
from  ihencefnTth,  all  and  ever;  tha  nse  Bod.nBen/tnut  and  tnittiH,  estate  and 
ettabea  hcreinberore  limited,  expressed,  and  declanid  of  or  ooaoeming  the  some, 
aliall  oea«e,  determine,  and  b«  ntterly  void  to  all  intents  and  pniTKiBea ;  and  the 
same  capital  meHaaage,  lands,  tenements,  hereditaments,  and  premiuts,  shall  from 
thencefonh  remain  and  be  to  and  for  the  only  proper  nse  and  behoof  of  the  said 
Atiraham  Barker  or  Cecilia  Ms  wife,  or  the  snrvivor  of  them,  so  settliuf,  oonve;- 
inf ,  and  aasming  snch  other  lands  and  tenements  as  aforesaid,  ami  of  bis  or  ber 
heus  and  assigns  forever;  and  to  and  for  no  other  nse,  intent,  or  pnrpow 
whateoever ;  an;  thiii^  herein  containnd  t»  the  contrary  thereof  in  anf  wise  not- 
withstanding.   And,  Mr  the  connderstions  aforesaid,  and  for  baning  all  eats. 

bUl,  and  all  remunders  or  reTersions  thereupon  expectant  or  depending.  If  aay 
be  now  snbaisting  and  unbarred  or  otherwise  nndetennined,  of  and  in  liie  said 
capita]  mesanage,  lands,  tenements,  hereditamentfi,  and  prendses,  hereby  granted 
and  releaeed,  or  mentioned  to  be  berebr  gmnt«d  and  released,  or  an;  of  them, 
or  any  part  thereof,  Uie  said  Abraham  Barker  for  himself  and  the  said  Cecilia 
his  wife,  his  and  her  heirs,  eieontors,  and  administratJirs,  and  the  said  John 
Barker  for  himself,  hia  heirs,  execntors,  and  administrators,  do,  and  eaoh  of 
them  dotb,  reapectJvely,  covenant,  promise,  and  grant,  to  utd  with  the  said 
David  Edwards  and  F^ncis  Qoldbg,  their  hetni,  execnton,  and  admbilitratOTL 
bj  these  preeents,  that  thev ,  the  said  Abr^am  Barker  and  Cecilia  bis  wife,  soa 
John  Barker,  shall  and  will,  at  the  coats  and  char^  of  the  said  Abraham  Bar- 
ker, before  the  end  of  Michaelmas  term  next  ensmng  the  date  hereof,  aoknowl- 
edjge  and  levy,  before  his  m^eaty's  Jnslioes  of  the  conrt  oT  oommon  pteaa  at  West- 
minster, one  or  more  fine  or  fines,  nir  Mgrtizaitee  d«  drott,  «Mn«  000,  f«.,  with  proe- 
lamationa  according  to  the  form  of  the  statutes  in  that  case  made  and  porlded, 
and  the  nsnal  coarse  of  fines  in  snob  cases  accnBtomed.'nnio  the  ~  '" — 
£dwardB,  and  his  heirs,  of  the  sud  capital 

ments,  and  premises,  by  such  apt  and  canve; ,  ^ , , 

ber  of  acres  and  other  descriptions  to  ascertain  the  same,  as  shall  be  uionght  meetj 
which  sMd  fine  or  fines,  so  as  aforesaid,  or  in  anj  other  manner,  levied  and 
acknowledged,  or  to  be  levied  and  acknowledged,  shall  be  and  ennre,  and  shall 
be  a^ndged,  deemed,  construed,  and  taken,  and  so  are  and  were  meant  and 
intended,  to  be  and  enure,  and  are  herebj  declared  by  all  tie  said  parties  to 
Uiese  presents  to  be  and  enure,  to   the   nm  and    behoof  of   Uie    said  Bavid 
Edwards,  and  his  heirs  and  assigtis ;  to  the  intent  and  purpose  that  the  said  1° 
David  Edwards  may,  by  virtue  of  the   said  fine  or  fines   so  oovenanted  and  ^ 
agreed  to  be  levied  as  aforesaid,  be  and  beoome  perfect  tenant  of  the  IVoehold  n 
M  tb^  eeii  oapilaJ  messuage,  lands,  tenements,  hereditatneots,  uid  all  other  the  ^ 
premises,  to  the  end  that  one  or  more  goiKl  and  perfect  common  recovery  or 
recoveries  Ta»j  be  thereof  hod  and  suffered,  in  such  manner  as  is  hereinafter  fbr 
tliat  purpose  mentioned.    And  it  is  hereby  declared  and  agreed  by  and  between 
all  the  B^d  parlies  to  these  presents,  that  it  shall  and  may  be  lawful  p  and  for 
Uie  said  Francis  Ooldlng,  at  the  costs  and  charts  of  the  stJd  Abraham  Barker, 
before  the  end  of  Ulchaelmos  term  neit,  ensume  the  date  hereof,  to  sne  fortik 
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writs  of  entiy,  .  .      .  _ j_     ■  i     -     • 

Oio  court  of  common  pleas  at  Westminster,  thereby  demanding  by  apt  and 
convenient  names,  quantities,  qualities,  number  of  acres,  and  other  descriptions, 
.  the  said  capital  messaaoe,  lands,  tenements,  hereditaments,  and  premises,  against 
the  said  David  Edwards;  to'  wWch  said  writ,  or  writs,  of  entry  he  the  said 
David  Edwards  shall  appear  gratit,  either  in  his  own  proper  person,  or  by  his 
attorney  thereto  lawfhlly  authorized,  and  vouch  over  to  warranty  the  said 
Abraham  Barker  and  Cecilia  his  wife,  and  John  Barker ;  who  sh^l  also  gratia 
appear  in  their  proper  persons,  or  by  their  attorney  or  attomies,  thereto  lawfblly 
Kithoriied,  and  enter  'into  the  warranty,  ftnd  vouch  over  to  warranty  the  com- 
mon vouchee  of  the  same  court;  who  shall  appear,  and  after  imparlmce  shall 
moke  default:  so  as  judgment  shall  and  may  be  thereapim  had  and  given  tor 
Uie  sojd  Francis  Goldmg,  to  recover  the  said  capital  oieiisiiago,  landn,  tenements, 
hereditaments,  and  premises,  ogai tint  the  said  David  Edwards,  and  for  bim  to 
recover  Jn  value  against  the  said  Abraham  Barker  and  Cecilia  his  wife,  and 
John  Barker,  and  for  them  to  recover  in  value  against  the  said  common 
vouchee,  and  Uiat  eiecntiun  shall  aud'may'be  thereupon  awarded  and  bad 
accordingly,  and  all  and  every  other  act  and  thing  be  done  and  executed,  need- 
fhl  and  requisile  for  the  suffering  and  perfecting  of  snch  oommon  recovery  or 
iecovenes,  with  vouchers  as  afiiresald.  And  it  is  hereby  fhrther  declared  t« 
■od  agreed,  by   and  between   all  the  Mid  parllea   to   these  preaents,   that 
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timui.  HoffBred.  ur    to    be  so^rod,.   aa  Tr&Q.  tbe«a  preaeiilii  onil   t 

hanl^  uiads,  and  tba.  aaid  fiat)  or ,  Sam  w  oiivananted  lo  be  leriud 
a]i>nM^,  u  ^itu  tile  said,  rueur-or;^  ur,  racoreniea,  and  <Ut<o  all  and  every  utter 
fina  o£  fiiuH.  cecovsTf  and.  cacu.f  ones,,  cuiiveyaaces,  and,  a^arancea  in  tlia  laif 
vhUAoavar  tkaceUiara.  ba<I,  mad^.  levied,  Buf[Bn)d;.ar  executed,  oi;  heraafW  to 
be  had,  made,. Uvled,  sii^w»d„  or  execated^of  tba  swA  capita]'  meunafe,,  Uudi, 
t«aaiiient^  hficfidiOuiiaulti,  uul  gremisaB,  or  an;  u£  them,,  or  any  part  t£ereur,  bj 
tukd-  balwesn  the  soixL  partius  tu  Uiese  ipreasnta,  or  luiy  of  tjiem,  ot  wlmreaato 
tbei  or  aiw  itC  tham.  ace-  si:  tdiaJl  be  pailiea  oc  priirius  aflalT  be  aad  aniire,  aiut 
Bhaitt  be.  acijiid0ed«  dBsiued^  canstnicd  and  Htfcen,  and  bo.  an)  utd  wars  meant  aai. 
iBtaadatk  to  be.  aiid  eiiuz«,  and  the  moovetttr  ur  lecoveiDCs  iij.  the  said  rocovevf 
oc  EWMKwtW'  named,  or  ta.  be  named,  and.  hU  ur  tbeir  heica,.  sbalt  Btiuid.  aod  bft 
nitlied    of  the   aaid  cagital   niBg&iuigt^   iBodEk    tenenuotai    IteiednwiietitB  osd 

tatbrvrnaiP    ^MaiM^md  at  »v«ey  {MX  and  parcel  tbereot  toChe  utee,  npoii  tbe-tnuta.  and. 

^tuH> lu tM>  t^  1^^  f,,  ij^  iDtKiit»  and  puriiasea.  and  andur  and  HnltJM  to  the  Bioriwe^ 
IJHiiterien^  aai  acBMmenta)  hereinWire  meationed;.  eipceewd  and  duclared. 


,  o£  and  eonmBUBc  the  mma.    Jtid  the  saidi  Abiaham  Barker,,  party  boiemitot 

lilt  myij-  dMb  beralM,  b«  fiiuueU;  bia  haiw,  auamtore  isd  adminbtraton,  fiicQwr  corw- 

noB^  pMaiia%  gnat  aud  agma  to  and  vitb  the  said  DwiA   Edwsrd»  and 


hMadilaaanta  aod  piwauaeai  tdial^.  and  Mug;  at  all;  tiauti  aeieaftea,  rt__ 

tfckoe,  and  be,  to  am  tux  tba  lues.  and  pnrpoaeg,  Ofon  tlie  troata.  and  under  out 
_u_,..  .-  .ij  Mwriaee^  limit atinna  and   acT«Miient%  hMMinbeiora  mentioaed, 

__^ ,       I  daalM^ad,  of  and  conceoiiiig  tbe  aame ;  and  ahsU  and  nt^  b^ 

naaawb^y  ami  ^oiatly  bad,  held,  and  eiw>}ed  acuordin^,,  nithoot  any  lairiU 
let  ar  intoimotHM  of  or  bf  tba  said  AurahAui  Barker  oi  Cecilia,  Ms  r[&,  par- 
tfaa  kaeranti^  bM  m  hei  ham  ax  assifoa,  or  of  or  bj  aof  othei  person  »r  per- 
anaa  iBnUty  alaiiBiiog  ai  to  cklm  btin,  bj>  or  uadei,  or  in.  troat  for,  him.  agir. 
Hum  «r  aag  ttf  tbau ;  oi  frtaa,  by,  oc  aodGE  his  oc  hei  aneeabBn,  or  any  ot 
(nafMala-  thw;  and  ah*ll  an  ramain,  aostina^  and  be,  true  and  oleaf^  aod  fteely  and 
—~'~""  ijaarij  ae^jiuttedi  euaeiated  aod  diMduL^fed,  w  Qtlwrwiae  br  toe  said  Abraluja 
Bagkn  «■  Caeiliat.Ua  wife,  putiai  hereunto,  bu  or  bet  bjein,  execitiors,  or 
adaiiiilHitaM,  vatl  and  naaoMallT  Mfed,.  defundad,  iapt  bacmlew  and  ijident- 
mfiad,  o^  &oa,  and  against  all  tbrmaf  and  otbar  jpfta,  gruvtn,  iM^g^lu,  wle^ 
latw^,  vcr^K^  ei(ata«  UtLea,  trouble^  cbarge^  aul  loaambranMa,  vhatao- 
in-ai,  had,  mode,  done,  emnmiUed,  u(Ka«uiud  or  enffered,  or  to  b«  had> 
made,  doae^  conuuilt^d,  ac(;aaioc«d  or  eoGFtired.  by  tbe  aatd  Abnthaia 
Baricec  m  Ceeilia,  lua  vife,  oc  by  hi*  oi  her  lUiceHtDiir  oc  any  of  them,  or  by  hl^ 
adiHinaB  ber,  tb«ir,  er  any  ot  tluiur,  act,  means,   astieut,   eondeat  or  ^pcttrement :  An^ 

NMroMMT,  thu  htf  tbe  said  AluaiiaiD  Baj^ter  and  Coellt^  h&  vifb,  wtie«  her»- 

vAa,  aad  bia  «  her  hein,  and  all  other  petBons  having  or  lawlblty  clainun^ 
e>  wUeta  Aall  or  nu^  Lava,  oi  IvrfoBy  «laim,  obt  extate,  tfsbt,^  title,  truat  or 
iatewt,  at  law  or  in  equity,  o^  is,  ts*  ot  oat  of,  Uie  uid  capital  me«8Qagei 
koAK  tanetaeati,  tKreditaueoln  and  premises,  oc  aiiy  of  them,  or  any  pwt 
Oaaot,  by  et  sadei  or  in  tnut  fijr  bim,  her,  th>e)u,  or  any  of  them,  or  by  or 

— j^    l:„    ._   ...-   ...^    01    ijiy    of   tbiun,    shall   and   will,    ftom    lim« 

I  bemaftor,  njion  every  reOMinabte  leqaeiil,  and 
M  the  Boat*  and  ebaigea  of  the  aaid  I^vid  Edwards  aad  FraocLa  GiddiBg^ 
or  eithM  ot  tbma,  thair  nr  eitbei  of  theli  beirB,  ezecatort..  or  admluistmtora, 
—  ■__   ._   __j    ^.    _ ■[)  be  made,  doaeand  ectBCUtod,  all  Bueh  flirlhw 


BNBta,  hwedataawntg  and  pcemiaas,  to  and  Ibr  the  o»ea  and  pnrpose^  npon  ttw 
tnn%  and undw ■odautjcM  to  the  prunwe^  limttation»  and  asraeinents,  hero- 
iBbsftea  meationed,  •xweiaed  and  declarad,  of  and  oonoerning  Uie  wme,  aa  b;^ 
the  Mid  David  EditanU  and  Fiaoda  Otdding,  or  either  ot  them,  tbeIr  or  ^tber 
•f  CbNi  hein,  •xaeotun  or  adaiiniHtiaton,  or  their  or  any  of  their  oonndri 
hai^Brt  in  the  lav,  ahall  be  lewonably  adrued,  defined  or  required ;  so  as  snch 
ftuthec  aatunaea*  contain  in  them  no  IWther  or  other  vananty  or  ooTetiant4 
than  agaimt  the  panoo  or  pertoni,  his,  her,  or  their  heJra,  n-ho  )AaU  make  or  do 
the  nimi ;  and  bo  aa  the  par^  «r  wtiee  nho  shall  be  reqaaated  to  make  anch 
fkuthec  ■wumneea,  be  out  ooHweUed  w  oompellable,  Ixa  making  or  dnhi^ 
thereof  to  go  and  Qtavel  abava  live  miles  fhim  bt^  h»,  or  their  then  reapeotiTO 
n  •tma-  dvaUioga  oi  ^ooaa  ot  ahod*.  Protidtd  latik,  and  it  is  hereby  farther  declared 
and  a^wd  bv  and  betwean  aU  tha  partiea  to  theae  presents,  that  it  ahall  and 
iB^r  ba  lavltal  to  and  ior  tha  aaid  Abra^m  Barker  laA  Cedlia  bis  wife,  John 
BsAur  and  Eathoriu  l|Ia  fattuided  «if^  and  David  Edwardi,  at  anf  tima  cr 
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Hues  Tieretfter,  dartng  their  joint  Htm,  by  Miy  writlbg  or  writtngi  nndar  their 

rMpective  haudi  ind  aeala,  ajid  atteit(«d  by  (wo  or  more  credible  nitneiMB,  to 

reTokG,  make  void,  alter  or  chanp  all  and  every  or  any  the  uw  and  uaet,  eitate 

and  estatet,  herein  and  hereby  before  limited  and  declared,  or  nlention«^d  or 

intended  to  be  limited  and  declared,  of  and  in  the  capflal  mestnage,  Janda,  tone- 

luentk.  hereditament*  and  premlaei  aforeiald,  or  of  or  in  any  part  or  parcel 

thereof,  and  to  declare  new  and  other  uiea  of  the  aame,  or  uny  part  or  parcel 

thereof,  any  thinji  herein  contained  to   the  contrary  thereof  in   anywise   not- 

vithatanding.    In  wilntu  whereof  the  partiea  to  theae  presents  their  bands  and 

leal*  have  aabKrlbed  and  set,  the  day  and  year  Urnt  alwve  written. 

Sealed  and  delivered,  belDg  flrat  )  Abraham  Barker. 

duly  stamped,   in   the   pres-  >  Cecilia  Barker. 

eaceof  )  David  Edwards. 

Georita  Carter.  Francis  Goldios. 

William  BrowM.  Charlea  Browne. 

Richard  More. 

John  Barker. 

KUberioe  Edwardi. 

No.  III. 


(I..S.) 

(L.  S.) 

(L.  S.) 

(L.  S.) 

(L.  S.) 

(L.  S.) 

«..  s.) 

(L.  S.) 

IIO.IIL 

Know  xu.  imr  by  theae  presenta,  that  I,  David  Edwardi,  of  Lincoln's  Ion, 
in  the  counly  of  Hiddleaex,  esqaire,  am  held  attd  Snnly  bonnd  to  Abraham 
Barker,  of  Dale  Hall,  in  the  connty  of  Norfolk,  esquire,  in  ten  thonaaod  poandl 
of  law(\il  money  of  Great  Britain,  to  be  paid  to  the  said  Abrahain  Barker,  or 
hit  Mrtain  attorney,  executora,  admlDistrators  or  asaignst  for  which  payment 
well  and  trtil;  to  be  made,  I  bind  mjnelf,  my  heirs,  execntors  and  adminlatra- 
lors,  firmly  by  these  presunta,  sealed  with  my  seal.  Dated  the  fourth  day  of 
September,  in  the  twcnty-flrst  year  of  the  reign  of  our  soi-ereign  lord  George 
the  Second,  by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  and  so  forth,  and  In  the  year  of  our  Lord  one  thousand 
■even  hundred  and  forty-eeven. 

Tht  condition  of  thla  obligation  la  such,  that  ir  (he  above-houndeo  David 
Edward*,  his  heirs,  eiecatora,  or  adminlntrators,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  above  named  Abraham  Barker,  his  execntora, 
administrators,  or  aiaigns,  the  full  sum  of  Ave  thuuaand  pounds  of  lawful  Brit- 
Uh  money,  with  lawful  Interest  fur  the  lame,  on  the  fourth  day  of  Marvih  next 
ensuing  the  date  of  the  above  written  obligation,  then  thla  obUgntioa  shall  be 
Toid  and  of  none  eSect,  or  else  shall  be  and  remain  in  fUll  force  and  virtue.  • 
Sealed  and  delivered,  being  first ) 

duly  atMuped,  Id  the  pret-  >  David  Edwards.       (L.  S.) 


A  FINE  OF  LA.HDS  SITB  COGNIZANCE  DE  DBOIT,  COJfS  CEO,  ho. 

SiCT.  1.    WmiT  or  CovKirAn,  oKPamiri. 

Oboxos  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  aitd 
Ireland  king,  defender  of  the  (hlth,  and  so  forth,  to  the  sheriff  of  Notfolk, 
greeting.  Connmind  Abraham  Barker,  esquire,  and  Cecilia  hli  wife,  and  John 
Barker,  esquire,  that  Justly  and  withont  delay  they  perform  to  David  Edwards, 
esquire,  the  covenant  made  between  them  of  two  messnages,  two  gardens, 
three  hundred  acres  of  land,  one  hundred  seres  of  meadow,  two  haadred  acres 
of  pasture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale)  and  nnlesa 
they  ahall  >o  do,  and  if  the  said  David  shall  give  you  security  of  prosecuting 
hia  claim,  then  summon  by  good  aummonera  the  said  Abraham,  Cecilia,  and 
John,  that  they  appear  before  our  justices  at  Westminster,  fVom  the  day  of  St. 
Michael  in  one  month,  to  ahow  wherefore  they  have  not  done  It :  and  have  yon 
there  the  snmmoners,  and  this  writ,  Witmit  onrself  at  Westminster,  the  ninth 
day  of  October,  In  the  twenty-first  year  of  our  reign. 

Summoners  of  the  }  t 

Fledgoxof    )  John  Doe.  within-named    A- I  John  Den.  < 

prcMcaUon.  {  Elchard  Roe.  brahara,      Cecilia,  fBlchard  Fen. 

and  John-  J 
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Ski*.  9,    Xn  iKtma  vo  jUmb. 

SadoXkf     )     Sjltiv  Bow  ABU,  ecqam,  gli-M  to  tba  Iixd  tbe  kfng  t«n  miAi, 

to  wit.        j     for  lic«iua  to  apee  vitb  Abfduun  Bvker,  esquire,  of  a  ^e« 

</  ooTenaat  tf  two  mtwraagsa,  two  gaidaiu,   time  hnDdred  kim  m  Isd,  od« 

bondrod  acre*  of  meadow,  two  liniidrBd  mmb  <tf  pubuv,  and  flfto  lom  <^  Wind, 

_.....» . -nDalo. 


fiWT.  3,     Tx>  OOWWUL 

Jam  tte  aKTesBMBt  k  neb,  ta  wit,  tbat  tha  afawiU  Ablrtm.  CailB^  and 
John  faave  Boknowledged  tbe  aforeBaid  tdnementa,  wltli  the  KppnrteiiKtoM,  to 
be  the  iWit  nf  him  tbe  aatd  Darid,  as  thnae  whhih  the  tM  Hand  hMh  <rf  the 
gift  ef  fie  tforexald  Abrabam,  Cecilia,  ani}  John ;  and  thoaa  (her  have  remteed 
and  Viitted  claim,  from  Ihen  and  their  heirs,  to  the  afbreuld  DafU,  and  hia 
befni,  forerer.  And  fbitber,  t^  same  Abraham,  CsdBa,  toA  Jobn,  ian 
naatad,  for  tbemiielTea  and  their  beira,  that  Oier  will  warrant  to  tbe  afoteMfd 
David,  and  Us  heiii,  the  sfixeeald  tenements,  with  the  upnrtenanoea,  ssainst  all 
mea,  forever.  And  Ibr  flits  reoognitioii,  remlae,  qnlt-ofaim,  wairantr,  fine,  and 
agimmant,  the  said  David  hatit  gireii  to  tbe  said  Alnaham,  Ceollia,  aod  Joht^  two 
bondred  pounds  steriinf . 

Skit.  4.   rif  Uror^  oH  iMhMf. 

Kailulk,  )  BBTwm  David  Xdwaids,  wqnlra,  oomplainaot,  and  Afara- 
towit  5  ^"^  Barker  Hqnlre,  and  CecoHa  bb  wift,  mi  John  BaAet 
Wqidie,  delbretaitg,  of  two  messnage*,  two  iprdetu,  Otna  hnodred  anna  of 
land,  me  hnndnd  acres  of  meadow,  two  hmtdied  aona  et  pavtnM,  and  lif^ 
aons  of  wood,  wii&  the  appnrtena&oeB,  bi  Dak^  wlwceiipm  «  riea  it  «a*auiA 
WM  nmmoned  lietween  them :  to  wit,  that  the  mU  Abrdau,  oeeOEa,  aad  Joh^ 
bare  aoknowl«dg«d  tbe  sfonaaid  tenamenta,  wMi  the  ■mnteoaaeei,  to  be  A« 
il^  of  him  the  «rfd  Bavld,  aa  those  which  On  add  DMA  bMh  «f  Iha  gill  of 
tke  afcresaid  AbndMm,  Oeinll^  and  John ;  end  tlMne  ttn  hiw»  rinnhsJ  md 
qnttted  dalm,  *«tt  then  md  thetr  hein,  to  Oe  afbreMUSadd  aad  Ha  heiAL 
JKvver.     And  fUMhe*,  Oe  mM  Abnhan,  OMUa,  and  Johtt,  ham  grs^Ml  far 

themaelTes,  and  tbeii  hetn,  that  they  will  warrant  ta  *-  -* '■"  " — '■*  ~'  "- 

balrs,  Ow  afcwaaM  teMmenl*,  wtth  the  avpniteiiBBoei 


Aad  fbr  (hii  noMMeB,  rai(ila&  oidt^fai&n,  wBrraotr,  f 
Hta  Bartd  Iwthgirai  totha  Ntd  AbMlM^^te>ili4  ^  J( 
MNUng. 

Btn.  B.    TBI  Foot,  Chrmowlfb,  tm  Ibbhtwum  «  m  Mn. 

Korfolk,  }  Tbis  ih  thb  fikai.  AaBtMOM,  Kade  ta  <t»  aoMt  af  tha  kod, 
to  wit.  j  tha  klBA  SI  Vestminater,  from  *e  day  (tf  Sitat  Wdhael  hi  one 
month.  In  the  (wan^-flnt  year  of  the  reigki  of  tbe  lord  Oeoqfe  tha  8eomd,  by 
the  grace  of  0«d,  m  Great  Britain,  Franoe,  and  Iwiaad'  Wi^  isfeoder  of  tha 
bith,  aad  >o  forth,  before  John  Willea,  Tliema*  Afanejr,  DmwM  Bnniet,  and 
Hiomas  Bireh,  Jnstkes,  and  other  (Uthfiil  lobjaota  of  tbe  lord  the  king  then 
there  prumt,  between  David  Bdinrd%  e«i)tfra,  complainant,  and  Abraham  Bar- 
ker, eaqniie,  and  Gedlia  bis  wifs,  and  John  BaAer,  esqwie,  defondanla,  of  two 
»n»iiiiigri)  twfr  9iAn^  Otna  h>^M  mm  nf  M,  mm  hmidnd  ■«■  tf 
meadow,  two  bmtdred  aoras  of  paston,  wd  fiftjr  acres  of  wood,  with  tie  appoi- 
tanBDeeii  In  Dale,  wh— oym  m  ^aa  at  earcnant  was  KUiunMied  betwaen  tbeio 
In  tbe  said  ootut ;  to-wlt,  that  the  aAoesril  Abnium,  OadHa,  aad  John,  hara 
aetaMwladMd  the  sfcrasaJd  tenemerta,  with  the  awiartepaiMM%  to  be  tte  light 
of  him  the  said  David,  aa  tboae  widoh  the  Mid  David  halb  of  the  gift  cfOw 


And  ftuthar,  the  same  Abraham,  Oeeilia,  and  John,  hare  gnmled  ss  theiq- 
•elves  and  their  hein,  that  they  nill  warrant  to  tbe  tfuresild  David  snd  lA 


Mr^  the  ifimatid  tenemanta,  wiOi  tbe  upnrtenaDees,  a^nst  all  men,  fbrevBF. 
And  Ibr  this  re<!ogidtfam,  renuse,  qnltHdBtiL  wananlr,  flne,  and  agreement,  tha 
1^  David  hath  given  to  the  a^  AKilutm,  CeoUik,  aad  John,  tiro  bandred  pa«n^ 


X  FiBST  proolamatlrai  was  made  the  rixteaaa  dqr  of  KoremlMr,  hi  th»  tana 
int  Miohael,  in  tbe  tWeDty-fliW  yew  of  the  king  within- written. 

nynr^dbyGoOglC 


ApmiiHZ. 


rftheKacT 

_  _  flw  abteeDtli  <tv  i' lUr.  tn  the  tsan  «f  Bto- 
Vag-wiOiia-wautm. 


Iritat  HlUT,  iK  the  tmn^-fiBt  jmt 

7A«  AM  pM^Bwtian  was  made 
«KiitlMtw«tlT-antnH«faieldi,  _     _ 

T%»fimik  wBoliMMliMi  WM  mad*  (b*  twmtf-dghOi&ir  of  Jim^in  tlntani 

A  0»IQieF  BSOOTIKT  »  LAJHW  VITK*  SOtTBZ.a  TOITCBES. 


..  _  rid  bath  not  rmliT,  nnlim  aftar  tke  fiMeitiB,  which 

■ask  an*  HMNcrf'MJiiitlr,  Md  wUhMt  JndfUiHrt,  hath  nada  tn  Uw  Ona- 
•ali  riHtd%  witUi  ttb»  r«an  bow  lart  paitL  a*  1m  a^  and  wfarMoiiin 
ha  iwifliiiM  ttat  Ihe  anaidd  S«iU  dfifiiwwdi  Un.     Aaa  naleH  bo  rfjin 


pleas  of  bud  enrDDed 
..    ,        ^.    ,  Ub  fellowH,  onr  JuBticM 

1  of  -SriM  Hokael,  in   the  tweuty-fitst  jear  of  oar 
'  """    It  ix  thoB  oontaJned;  Sntry  retn"  ""      "    "     " 

.  to  wit:  Trvuaa  Gt^ding,  dark,  in  tsa  proper BmandioiBM 
demandetli    uataui    David    Bdwaida,   aaqnin,  two    mewtUKM,   two  iba  teasS. 


.  Hardu.     NorioO:, 

. , andetli    uataui    Da< ,    __,_ ,   _    .     ^„,    . 

nntcu,  thrae  hondma  acma  of  laod,  oua  hnndnd  acraa  of  meadow,  two  b' 

•red  anna  of  uaature,  aad  fifty  acna  'of  wood,  with   the  upnrteiianoe*, 

Sala,  aa  hi*  ngbt  and  mheritanuM,  and  taihi  wbfch  tlie  «dd  David  hath  l__ 

antiy,  aulen  afl«r  the  dlMeWa  whioh  H^  Hmit  Xtuanat  twjtwtir,  aod  without 

Jodgmaiit,  hath  made  ta  the  afbraaaid  FrHud^  wlthhi  thii^  jrean  now  lai4 

part.    And  wbereDpoa  he  uith,  that  he  hiniBBlf  waa  adaed  of  the  t«naineiitB  OHst 

afbnadd,  with  Oie  ^ipartenaDoe^  in  hii  dtmeane  ai  of  fee  and  ri^t,  in  ttaoa 

of  peaM,  in  the  lime  <^  the  lord  the  kinf  that  now  ia,  by  taking  the  ^ofita 

tiMvaof  to  the  valaa  [tof  six  ihillfaigi  and  drht  peno^  and  more,  fai  renta,  con,  bpl«L 

and  gfasal :  aDd  into  whkh  [the  Mid  Dand  hath  aot  80117,  mdoia  aa  t^ore- 

•aidl:  and  Iherenpon  be  bitogefll  niit  [and  good  proctf.]    JwJ  the  Baid  David,  DghBMoCHM 

in    ua    proper    pergrai,   oomes    and    defeodeth  bie  rigbt,   when   [and  where  it  Mwit. 

■hall    bebore    him],    and    iherenpon    Tonohadi    to    warranty    "John    Barker, '^™^t^ 

atqnlra)  who  ia  preamt  here  in  oonrt  Id  hia  proper  person,  and  the  tenements  ^^' 

afaiaaaM,  with  the  appnrt«naiioea,  to   him  fteely  wairanteth   [and  prayi  that 

the  aaid  Fiauois  may  oonnt  aount  himl.     And  hereupon  the   said   FranoiB  "  DmaDd 

daaMndeth  aoinat  the  aald  JoGb,  tenant  by  his  own  warranty,  the  tenements  ;i*£|'t^*>i 

■' "    with  the  a ' '-  '—    ' "     '-      '-'  — "^ '--    ™™»* 


fteataU,  with  the  u^nitenanoae,  in  fiirm  afbreaaid,   Ao.    And  wherenpon  be    ^^"^* 
aatth,  that  he  hlmaetr  was  aeiaed  of  the  tenements  aforesaid,  with  the  appnr-  "  0«Bt. 


ttmanoeg,  in  his  demesne  aa  of  fee  and  right,  In  time  of  peace,  in  the  time  of 
the  h»d  the  king  that  now  Is,  by  taking  the  profits  thereof  to  the  valne,  Ao. 


■Hota,  tbat,irtbe  recorerr  be  had  wttfasbigleTaacfaeT,  the  parte  mxAoA  "tbni"faise) 
Hob  1  an  omltMd. 
t  Tka  elaowi  botwaeo  baoki  are  do  ottainrite  expressed  la  the  rcoord  than  bj  bb  he. 


v,,„.ttdoo^e 
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And  into  wUoh,  Ac.  Aod  UiereDpon  he  hringeth  nut,  Ao.  ^lul  the 
'  Jolm,  tenant  bf  hie  own  wanaaty,  defonds  hia  riflit,  vhen,  Ac.,  uid  OMnnpoa 
he  ttiither  voucheth  to  wammty"  Jacob  Horeland;  who  ia  praeeat  han  b 
court  in  hie  proper  pereon,  and  the  teuements  aforeaajd,  with  the  tppaiUauaetm, 
to  him  freelj  womuitetJi,  Ao.  And  hereapon  the  said  Fnada  demaodeth  trntitM 
the  Hud  jBoob|  tenuit  by  his  own  womntj,  the  tenementA  aforesaid,  wkb  the 
appurtenanoes,  in  form  uoresald,  io.  And  wherenpon  be  aaith,  that  he  him- 
scll  waa  aeiBsd  of  the  tenemeots  aforesaid,  with  the  appartenancea,  in  hia 
demeane  as  of  fee  uxA  right,  m  tiino  of  peace,  tn  the  time  of  the  lad  the 
kins  that  DOW  U,  bj  taking  the  profits  thereof  to  the  valne,  An.  And  faito 
whbh,  Ao.  And  thereupon  he  bnngeth  snit,  Ac.  And  the  aforesaid  Jaoob, 
traiaot  by  his  own  warranty,  defends  his  right,  when,  Ac.  And  attlh  that 
afoMsald 

npwi  the    _    _.  ._.    __ 

I  impail;  and  he  hath  iL    And  alia- 

iln  hen  Into  eonr^  in  this  sbbb  lam 

_  ■;—■:"  I . —  — Jaoob,  thon^  aolenmty  calleJ,  oaweUt 

Dot  again,  bnt  bAth  departed  in  oonteinpt  of  tfes  oooit,  and  maketli  daftwb. 

Ther^ore  it  is  amndered,  that  the  aforesaid  Fitods  do  leoorer  hit  suite  M^hMt 

t.  the  aforesaid  David  of  the  tenements  afbres^,  with  the  wpnitenanaaa :  nd 

that  the  said  David  have  of  the  land  of  the  aforesaid  "John  to  ttw  Tahie 

[of  the  tenements  aforesaid]  :  and  fortiier,   that  the   said  John   bava   of  tho 

land  of  the  said"  Jaoob  to  the  valne   [of  the  tenements  aforesaid.]    And  the 

laid  Jacob  In  mercy.    And  berenpon  the  said  francia  prays  a  writ  of  tka  lord 

the  hina.  to  be  directed  to  the  sheriff'  of  the  county  oloreBaid,  to  oaoae  Idm  to 

have  fml  seisin  of  the  tonementa  aforesaid,  with  the  ^pnrtenances:  and  )t  tt 

AvHdoftba      granted  unto  him,  retumable  here  withont  deli^.    Aflwwards,  that  la  to  m^, 

wrii  of  «wa,     tne   twenty-ei^th  day  of  November,  in  this  same  tanLbeie  oometh  the  mm 

■Ddnttm.       Fnnois  hi  hia  proper  person;    and  the  sheriff,  namely.  Sir  Charlea  nwnmaoo, 

knight,  now  sendeth,  that  he,  by  Tirtae  of  the  writ  aforesaid  to  Mm  dinotea,  on 

the  twenty-fourth  day  of  the  same  month,  &A  eaoae  the  said  Fronds  to  ban 

foil  seisin  of  the  tenements  aforesaid,  with  the  ^portsnatioea,  aa  be  w«  oom- 

buniniattaii  i°<"i'l^-    -^'^  °''^  aingnlor  which  premissa,  at  the  reqasst  of  the  said  Tnmda, 

sBTitiiwd.         by  the  tonoi  of  these  presents,  we  have  held  good  to  ba  exemplified.    In  lasti- 

monr  whereof  we  have   caoaed  our  seal,  appdnted  for  sealing  writs  in   file 

jh  aforesaid,  to  be  affixed  to  these  pisaents.     Wilntu  Sir  John  WiUes,  kni^L 

at  Vestmlnstar,  the  twenty-eighth  d«y  of  November,  in  the  twenty-first  year  of 
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